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BETWEEN:

(1)

(2)

Common Services Agency for the Scottish Health Service, constituted under section 10 of
the National Health Service {Scotland} Aci 1978 {as amended} and whose address is Gyle
Square, 1 South Gyie Crescent, Edinburgh EH12 SEB {the "Authority'"); and

Seacole National Centre Limited {reqistered under number SC473464) whose registered
office is [nterserve House, Almondview Business Park, Livingston EH54 6SF ("Project Ca").

WHEREAS:

(A}

(B)

(C)

(Dj

The Authority wishes to procure the design, build, finance and maintenance of g national
centre {the *National Centre”} for the Scotlish National Blood Transfusion Service, a
strategic business unit of the Autharity, having its principal office at 21 Ellens Glen Road,
Licerton, Edinburgh, EH17 7QT;

The Authority conducted g competitive dialogue pracurement competition to identify the most
economically advaniageous tender from persans interested in being appointed the Autharity’s
private sector partner to procure the design, build, finance and maintenance of the National
Centre;

The tender submitted by Project Co has been selected as the most economically
advantageous tender;

This Agreement is entered into pursuant to a project applying principles similar to the
principles of the private finance initiative and is excluded from the Housing Grants,
Construction and Regeneration Act 1996 by virtug of the Construction Contracts {Scotland)
Exclusion Order 1998 {S] 1998/6886).

NOW IT IS HEREBY AGREED as follows:

PART 1: GENERAL

DEFINITIONS AND INTERPRETATION

Schedule Part 1 {Definitions and interpretation) shali apply.

EXECUTION AND DELIVERY OF DOCUMENTS

(On or prior to execution of this Agreement:

2.1 Project Co shall deliver to the Authority the documents referred to in Section 1
{Documents fo be delivered by Project Co} of Schedule Part 2 {Completion
Dacuments) (unless the requirement to deliver any such document is waived by
the Authority by written notice to Project Co}; and

22 the Authority shall deliver o Project Co the documents refemred to in Section 2
{Cocuments fo be delivered by the Authorily) of Schedule Part 2 (Compietion
Docurnents) (unless the requirement to defiver any such document is waived hy
Praject Co by written notice to the Authority}.



COMMENCEMENT AND DURATION

This Agreement, and the rights and cbligations of the parties, shall commence on the date
of exscution of this Agreement and, without prejudice to Clause 47.6, shall terminate
automaticaily on the expiry of the Project Term.

PROJECT DOCUMENTS

Ancillary Documents

4,1

Project Co shall perfarm its obligations under, and observe all of the provisions of,
the Project Documents to which it is a party and shall not:

4.1.1

4.1.3

414

terminate or agree to the termination of all or part of any Anciliary
Deocument;

make or agree to any material variation of any Ancillary Document;

in any material respect depait from its obligations {or waive or allow to
tapse any rights it may have in a material respect), or procure that others
in any material respect depatrt from their cbligations {or waive or allow o
fapse any rights they may have in a material respect}, under any
Anciilary Document; or

enter into {or permit the entry into by any cther person of} any agreement
repiacing all or part of {or otherwise materially and adversely affecting
the interpretation of) any Ancillary Document,

uniess the propesed course of action (and any relevant documentation’ has been
submitted to the Authority’s Representative for review under Schedule Part 8
(Review Procedure} and elther:

(@)

(b}

there has been no objection in accordance with paragraph 3 of Schedule
Part 8 {Review Procedure) within twenty (20} Business Days of receipt
by the Authority's Representative of the submission of the proposed
course of action (and any relevant documentation}, or such shorter
period as may be agreed by the parties; or

Project Co is acting in accordance with the comments of the Authority as
provided in paragraph 4.2 of Schedule Part 8 (Review Procedure);

and, in the circumstances specified in Clause 4.1.1, Project Co has complied with
Clause 57 (Assignation amd Sub-contracting).

Changes to Funding Agreements and Refinancing



4.2 Subject to Clauses 4.3, 4.4 and 4.5, Project Co shatll be frae, at any time, to enter
into, terminate, amend, waive its rights and generally deal with its Funding
Agreements on such terms and conditions as # sees fit without the prior written
consent of the Authority provided that {at the time such action is contemplated and
effected) the same will not materially and adversely affect the ability of Project Co
to perform its obligations under the Project Documents or this Agreement.

4.3 Mo amendment, waiver ar exercise of a right under any Funding Agreement or
Ancillary Document shall have the effect of increasing the Authority’s liabilities on
early lermination of this Agreement unless:

4,31 Project Co has obtained the prior written consent of the Authority to such
increased Hability for the purposes of this Clause 4.3; or

432 itis a Permitted Borrowing.

4.4 Project Co shall nat, without the prior written consent of the Autharity for the
purposes of this Clause 4.4, vary, amend or replace any Funding Agreesment or
enter into any new Funding Agreement, the effect of which is to:

441 change the circumstances in, or conditions on, which the Agreed Order
of Priorities may be varied;

442 change the circumstances in, or conditions on, which Project Co is
entitled or obliged to make payments info the Surplus Account; and/or

4.4.3 change the circumstances in, or conditions on, which Project Co is
entitled or obliged to make Surplus Payments.

4.5 Any amendment or variation of any Funding Agreemenis which constitutes a
Refinancing shall be carried aut in accordance with the provisions of Schedule
Part 23 {Rsfinancing).

4.6 Without prejudice fo Clause 4.2, Project Co shall liaise with the Authority, and shall
use all reasonable endeavours to provide the Authority with a copy of the relevant
agreement in seftled draft form, not less than ten (10) Business Days before it
enters into any Funding Agreement (other than the Initial Funding Agreements).

Delivery

4.7 Without prejudice o the provisions of this Clause 4 {(Profect Documents), if at any
time an amendment is made to any Project Document, or Project Co enters into a
new Project Document {of any agreement which affects the interpretation or
application of any Project Document), Project Co shall defiver to the Authority a
conformed copy of each such amendment of agreement within ten (10} Business
Days of the date of its execution or creation, certified as a true copy by an officer
of Project Co.



Funding Defauit

4.8

4.9

4.10

4.11

Project Co shall promptly upon the occurrence of a Funding Default notify the
Authority of such Funding Default.

The Authority may, in circumstances referred to in Clause 4.8 above {regardless of
whether the Senior Funders have exercised any enforcement or similar rights
under the Senior Funding Agreements), require Project Co to provide an Interim
Project Report and to attend, and use all reasonable endeavours to ensure that
the Senior Funders aftend, such meetings as the Authority may convene to
discuss such Interim Project Report and the circumstances giving rise to it.

Project Co shall promptly upon a failure by the Senior Funders to advance
amounts due under the Senior Funding Agreements {or in circumstances that
might reasonably be expected to lead to such a failure) notify the Authority of such
failure (or expected failure).

The Authority may, in the circumstances referred to in Clause 4.10 above, require
Project Co to attend, and use all reasonable endeavours to ensure that the Senior
Funders attend, such meetings as the Authority may convene to discuss the
circumstances.

THE PROJECT OPERATIONS

Scope

51

Subject to and in accordance with the provisions of this Agreement, Project Co
shall perform its duties under this Agreement at its own cost and risk without
recourse to the Authority except as otherwise expressly provided in this
Agreement.

General standards

52

Project Co shall at its own cost be solely responsible for procuring that the Project
Operaticns are at all times performed:

5.2.1 in compliance with all Law and (subject to the provisions of Clause 11.2)
Consents  (including without limitation the giving of notices and the
obtaining of any such Consents} and so as not to prejudice the renewal
of any such Consents;

522 in a manner that is not likely to be injurious to health or to cause damage
to property,
523 in a manner consistent with the Quality Plans;



524

525

h26

except to the exient expressly stated to the contrary in the Authority's
Construction Requirements or the BService Level Specification, in
compliance with all applicable NHS Requirements and Regulatory
Reguirements;

in a manner consistent with the Authority discharging its statutory duties
and other functions undertaken by it as the same may be notified to
Project Co from time to tme; and

in so far as not in conflict with an express obligation of Project Co under
this Agreement, or where in refation to a matter there is no express
obligation or standard imposed on Project Co under this Agreement, in
accordange with Good Industry Practice.

In the event that any ambiguity, uncertainty, dispute or discrepancy arises in the
nature and scope of Projest Co's obligations under this Clause 5.2 (General
Standards), the provisions of this Clause 52 (General Standards) will be given
meaning and have effect in descending order of precedence set out in this Ciause
5.2 (General Standards;},

Autherity's Undertaking

53

The Authority undertakes to Project Co that it shall:

5.3.1

53.2

65.3.3

5.3.4

subject to the provisions of this Agreement, comply with all Laws, NHS
Requirements and Regulatory Requirements and Consents aprlicable to
it which relate to the Project Operations;

not wilfully impede Project Co in the performance of its obligations under
this Agreement (having regard always to the interactive nature of the
activities of the Authority and of Project Co and to the Authority's use of
the Facilities to provide the relevant Authority Services and any other
operations or activities carried out by the Authority on or at the Site for
the purposes contemplated by this Agreemsnt and any other of the
Authority’'s statutory functions);

inform Project Co as soon as reasonably practicable if at any time it
becomes unahle to meet any of its financial obligations and in such case
inform, and keep Project Co informed, of any course of action to remedy
the situation recommended or reqguired by the Scottish Government, the
Authority or other competent autherity; and

to the extent permitted by Law, supply to Preject Co within sixty (80)
Business Days of their publication, a copy of the Authority's Annual
Report and Accounts,

provided that, to avold doubt, nothing in this Clause 5.3 {Authority's Undertaking)
shaif in any way fetter the discretion of the Authority in fulfilling its statutory

functions.



Co-operation

54

556

Each party agrees to co operate, at its own expense, with the other party in the
fulfilment of the purposes and intent of this Agreement. To avoid doubt, neither
party shall be under any obligation to perform any of the other's obligations under
this Agreement.

Without prejudice to the generality of Clause 5.4, the parties shall liaise with a view
to ensuring that the requirements of The NHS and You and any other NHS
requirement relating to customer service and satisfaction which may from time to
time supplement or replace The NHS and You are met in respect of the operation
of the Facilities (where appropriate).

GENERAL OBLIGATIONS AND RESPONSIBILITIES OF PROJECT CO

Other business

6.1

Project Go shall not engage in any husiness or activity other than the business or
activities related to, and conducted for, the purpose of the Project Cperations.

Project Co Parties

6.2

Safety

6.3

Subject to the provision of Clause 30.1.7, Project Co shall not be relieved or
excused of any responsibility, liability or obligation under this Agreement by the
appointment of any Project Co Party. Project Co shall, as between itself and the
Authority, be responsible for the selection, pricing, performance, acts, defaults,
omissions, breaches and negligence of all Project Co Parties. All references in
this Agreement to any act, default, omission, breach or negligence of Project Co
shall be construed accordingly to include any such act, default, omission, breach
or negligence of a Project Co Party.

Project Co shall, in carrying out the Project Operations, have full regard for the
safety of all persons on the Site (whether lawfully or not) and keep the Site, the
Works and the Facilities in an orderly state, appropriate in accordance with Good
Industry Practice, to avoid danger to such persons.

AUTHORITY'S DATA

No liability

7.1

The Authority shall not be liable to Project Co for and Project Co shall not seek to
recover from the Authorty (or from any Authority Party) any damages, losses,
costs, liabilities or expenses which may arise (whether in contract, delict or
otherwise) from the adoption, use or application of the Disclosed Data by, or on
behalf of, Project Co, the Independent Tester or any Project Co Party.



No warranty

72

The Authority gives no warranty or undertaking of whatever nature in respect of
the Disclosed Data and, specifically (but without limitation), the Authority does not
warrant that the Disclosed Data represents all of the information in its possession
or pawer (gither during the conduct of the tender process for the Project or &t the
time of execution of this Agreement) relevant or material to or in connection with
the Project or the obligations of Project Co under this Agreement or under any of
the Project Documents. In addition, the Authority shall not be liable to Project Co
in respect of any failure io disclose or make available to Project Co {whether
hefore, on or after the execution of this Agreement) any information, documents or
data, ner any failure to review or to update the Disclosed Data, nor any failure to
inform Project Co (whether before, on or after execution of this Agreement) of any
inaccuracy, error, cmission, defects or inadequacy in the Disclosed Data,

Project Co investigation

7.3

Project Co acknowledges and confirms that:

7.3.1 it has conducted its own analysis and review of the Disclosed Data and
has, before the execution of this Agreement, satisfied itself as to the
accuracy, completeness and fitness for purpose of any such Disclosed
Data upon which it places reliance; and

732 it shall not be entitled to and shal! not (and shall procure that no Project
Co Party shall) make any claim against the Authority or any Authority
Party whether in contract, delict or otherwise including, without limitation,
any claim in damages, for extensions of titme or for additional payments
under this Agreement on the grounds:

(@) of any misunderstanding or misapprehension in respect of the
Disclosed Data; or

{b) that incorrect or insufficient information relating to the
Disclosed Data was given to it by any person, whether or not
an Authority Party,

nor shall Project Co be relieved from any obligation imposed on, or undertaken by
it, under this Agreement on any such ground.

8 REPRESENTATIVES

Representatives of the Authority

8.1

The Authority's Representative shall be ||| ]I cr such other person
appointed pursuant to this Clause. The Authority’'s Representative shall exercise
the functions and powers of the Authority in relation to the Project Operations
which are identified in this Agreement as functions or powers to be carried out by



8.2

8.3

8.4

8.5

8.6

the Authority's Representative. The Authority's Representative shall also exercise
such other functions and powers of the Authority under this Agreement as may be
notified to Project Co from time to time.

The Authority's Representative shall be entitied at any time, by notice to Project
Co, to authorise any other person to exercise the functions and powers of the
Authority delegated to him pursuant to this Clause, either generally or specifically.
Any act of any such person shall, for the purposes of this Agreement, constitute an
act of the Authority's Representative and all references to the "Authority's
Representative" in this Agreement (apart from this Clause) shall be taken as
references to such person so far as they concern matters within the scope of such
person's authority.

The Authority may by notice to Project Co change the Authority's Representative.
The Authority shall (as far as practicable) consult with Project Co prior to the
appointment of any replacement for the Authority's Representative, taking account
of the need for liaison and continuity in respect of the Project. Such change shall
have effect on the date specified in the written notice {which date shall, other than
in the case of emergency, be such date as will not cause material inconvenience
to Project Co in the execution of its abligations under this Agreement).

During any period when no Authority's Representative has been appointed (or
when the Authority's Representative (s unable through iliness, incapacity or any
other reason whatsoever to carry cut or exercise his functions under this
Agreement) the Authority shall carry out the functions which would otherwise be
performed by the Authority's Representative.

No act or omission of the Authority, the Authority's Representative or any officer,
employee or other person engaged by the Authority shall, except as otherwise
expressly provided in this Agresment:

8.5.1 in any way relieve or absolve Project Co from, modify, or act as a waiver
or personal bar of, any liability, responsibility, obligation or duty under
this Agreement; or

852 in the absence of an express order or authorisation under Schedule Part
18 (Change Protocof), constitute or authorise a Change.

Except as previously notified in writing before such act by the Authority to Project
Co, Project Go and Project Co's Representative shall be entitled to treat any act of
the Authority's Representative which is authorised by this Agreement as being
expressly authorised by the Authority and Project Co and Project Co's
Representative shail not be required to determine whether an express authority
has in fact baen given.

Representative of Project Co

8.7

Project Co's Representative shall be || or such other person appointed
pursuant to Clause 8.8. Project Co's Representative shall have full authority to act
on behalf of Project Co for all purposes of this Agreement. Except as previously



B8

8.8

natified in writing before such act by Project Co to the Autherity, the Autharity and
the Authority’s Representative shall te entitled to treat any act of Praject Co's
Representative in connection with this Agreement as being expressly authorised
by Project Co and the Authority and the Authority's Representative shall not be
required ta determine whether any express authority has in fact been given.

Praject Co may by notice to the Autharity change Project Co’s Representative,
Where Project Co wishes to do sa it shall by written naotice to the Authority propose
a substitute for approval, taking account of the need for liaison and continuity in
respect of the Project. Such appointment shall te subject to the approval of the
Authority {not to be unreasanably withheld or delayed).

Project Co's Key Works Personnel are idenfified in Schedule Part 3 {Key Works
Persannal). Project Co shall, as far as if is within Project Co's control, ensure ihat
such persoens retain their invelvement in the Works and, in particular, will nat, for
the duration of the Warks, require or request any of them to be inveived in any
other project on behaif of Project Co or any of the Shareholders or their
Associated Companies if, in the reasonable opinion of the Autharity, this would
adversely affect the Project.

Authority Observer

8.10

8.1

Project Ca shall, subject to Clauses 8.11 to 8.13, ensure that the Autharity
Observer:

B10.1  isinvited fo attend all Praject Co board meetings;

B.10.2 receives at or around the time thaf they are received by Project Co's
board members the agendas and supporting papers that are circulated to
the board members in advance of the board meetings or tabled at the
board meetings including, without prejudice to the foregoing generality,
six-monthly management accounts, budgets and management reports
{including explanations of material variances against budget} and ihe
statutery accounts in respect of each financial year;

8.10.3 s permitted by Project Co to attend and participate (but not vate at} all
Praoject Co board meetings; and

8.10.4 receives {at or around the same iime as they are received by the board
members} copies of the minutes of Project Co’s board meetings and all
other financial information relating to Project Co as any Director might
reascnably require to keep himself properly informed at:out the activities
of Project Ca.

The Authority Observer shall, uniess otherwise determined by a board resolution
in respect of any particular matter, be entitied to disclose any information received
pursuani ta Clause 8.10 subject to and in accordance with the pravisions of
Clause 61 {Confidentialify) and the Autharity shall procure that the individual
appointed to fulfil such role executes suitable undertakings of confidentiality to
comply with the terms of Clause 61 (Confidentiality}.



B.12

B.13

Project Co, acting reasonably, shall be entitled to exclude the Authority Observer
from attending Project Co’s board meetings and withhold the agendas and
supporting papers referrad to in Clause 8.10:

8.12.1  inthe event that the Authority Observer discloses information received
pursuant to Clause 8.10 other than in accordance with Clause 8.11; or

B.12,2 where and for so long as the conduct of the Authority Observeris
inappropriate.

Project Co shall be entitled to exclude the Authorify Observer from attending any
part of a Project Co board meeting at which;

B.13.1  the exercise or purportad exercise of contractual righfs by Project Co
against the Authority or by the Authority against Project Co; or

8.13.2  any claims or poteniial claims by Project Co against the Authority or by
the Authority against Project Co; or

8.13.3 any matter of interpretation of this Agreement,

is discUssad and shalt be entitied to withhold from the Autharity any supporting
papers and information to the extent that they relate to the matters listed in
Clauses B.13.1 to 8.13.3.

10



PART 2; LAND ISSUES

NATURE OF LAND INTERESTS

Access During Construction

8.1

From the Commencement Date untii the Actual Completion Date or (if earlier) the
Termination Date, the Authority shali grant to Project Co and Project Co Parties, or
procure that Project Co and the Project Co Parties are granted:

a9.1.1 access to the Site; and
9.1.2 the Anciliary Rights;

In each case subject only fo the Reserved Rights, the Title Conditions and the
Authority’s  rights under this Agreement and sclely for the purposes of
implementing the Works and carrying out Project Co's Pre-Completion
Commissioning.

Access Following Construction

9.2

After the accurrence of the Actual Complefion Date the Authority shalt grant to
Project Co and Project Co Parties, or procure that Project Co and Project Co
Parties are granted access to the Facilities and are granted the Ancillary Rights
set out in paragraphs 2 and 3 of Secfion 3 of Schedule Part § {Land Matters)
subject only to the Reserved Rights, the Title Conditions and the provisians of this
Agreerment and solely for the purposes of:

9.21 carrying out the Project Operations {other than those Project Operations
for which Project Co is granted rights pursuant to Clause 9.1 {Access
During Construction));

822 remedying Defects and carrying out Snagging Matters or exarcising its
rights under Clause 23.15; and

9.2.3 exercising the Ancillary Rights.

Such rights shall terminate on the Expiry Daie or {if earlier} the Termination Date.

Extent of Rights

9.3

The rights referred to at Clauses 9.1 {Access During Consfructiont and 9.2
{Access Folfowing Consiruction) shall not operate or be deemed to operate as a
lease of the Faciliies or the Site cor the areas specified in the Ancillary Righis or
any part of the Facililles or the Site or the areas specified in the Anciiary Rights
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8.4

8.5

9.5

a9.7

9.8

9.9

and Project Co shail not have or be entitied to exclusive passession (save o the
extent expressly inciuded within the Ancillary Rights) or any estate, right, title or
interest in and to the Site or the Facilities or the areas specified in the Anclilary
Rights except as provided herein and shall occupy the Site as a licensee only.

The rights referred to at Clause 9.1 (Access During Construction) and 8.2 {Access
Foliowing Construction) are personal to Project Co and the Project Co Parties,

Project Co shall procure that:

8.5.1 all Project Operations carried out at the Site or the areas specified in the
Anciflary Rights by or on behalf of Project Co (whether before, during or
after the completion of the Waorks} shall ba carried out in a manner which
does not breach any of the Title Conditions and/or the Reserved Rights;
and

8572 there shall be no actinn, or omission to act by Project Co or a Project Co
Party, which shall give rise to a right for any perscn to obtain titie to the
Site or the areas specified in the Ancilary Rights or any part of them.

Notwithstanding the terms of Clauses 9.1 and 8.2 or any other rights granted
under this Agreement, the Authority shall {if it is the heritable proprietor of the
Site), or (if it is not the heritable proprietor of the Site} shall procure that the
heritable proprietor of the Site shall, enter into such wayleaves, deeds of servitude
or other similar agreements with any third party that Project Co or any Project Co
Party may require to be granted in favour of or by any third party, in order to
exercise its rights or perform its abligations under this Agreement. The Authority
shall enter into {or, where appropriate, shall procure that the heritable proprietor of
the Site shall enter into} any such wayleave, deed of servitude or other similar
agreement, as soon as reasonably practicable after Project Co has provided to the
Authority all relevant information in connection therewith provided ahlways that
Project Co has obtained at its own cost the prior agreement of the third party in
terms acceptable to the Authority {acting reasonably}. Project Co shali reimburse
the Authority for all costs and expenses reasonably and properly incurred hy the
Authority (and/or the heritable proprietor of the Site} in connection with entering
into such wayleaves, deeds of servitude or other similar agreements at the request
of Project Co.

The Authority shall ensure that a single high voltage (HV) feed of electrical power
supply is delivered ta the Electrical Utifity Point on or befare 1 June 2015 with a
minimum power ievel of one {1} MVVA.

The Authority shall ensure that both the single HV feed of electrical power supply
is upgraded to one and a half {1.5) MVA and a second HV feed of elecirical power
supply of one and a haif (1.5) MVA is deliverad to the Electrical Utility Point on or
betore 1 June 2016,

By 1% December 2014 the Authority will either agree to:
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9.8.1 Project Co providing the required tempaerary electrical supply from 12™
January 2015 as described in Schedule Part 6 (Construction Matters)
Section 4 (Project Co’s Proposals) Sub-Secticn 12 (Other Information),
or

8.9.2 provide and manage the required temporary electrical supply itself from
12" January 2015 as described in Schedule Part 6 (Construction
Matters) Section 4 (Project Co’s Proposals) Sub-Section 12 (Other
Information).

The temporary electrical supply will be required for up to 4 weeks after the single
HV supply is made available at the Electrical Utility Peint.

10 THE SITE

10.1

The conditicn of the Site and the condition of the areas specified in the Ancillary
Rights at section 2.2(ii), (iii} and (iv) of the Heriot-Watt Ground Lease Conditicns
shall be the scle responsibility of Project Co. Accardingly (without prejudice to any
other obligaticn of Project Co under this Agreement), Project Co shall be deemed
to have:

10.1.1  carried cut a Ground Physical and Geophysical Investigation and to have
inspected and examined the Site and the areas specified in the Ancillary
Rights at section 2.2(ii), (iii) and (iv) of the Heriot-Watt Ground Lease
Conditions and its surroundings and {where applicable) any existing
structures or works on, over or under the Site;

10.1.2  satisfied itself as te the nature cf the Site Cenditions, the ground and the
subscil, the form and nature of the Site and the areas specified in the
Ancillary Rights at section 2.2(ii), (iii) and (iv} of the Heriot-Watt Ground
Lease Conditions, the lcad bearing and cther relevant properties of the
Site and the areas specified in the Anciilary Rights at section 2.2{ii); (iii)
and (iv) of the Heriot-Watt Ground Lease Conditions, the risk of injury or
damage to property affecting the Site and the areas specified in the
Ancillary Rights at section 2.2(ii}, {iii) and (iv) of the Heriot-Watt Ground
Lease Conditicns, the nature of the materials (whether natural or
otherwise} to be excavated and the nature of the design, work and
materials necessary for the execution of the Works;

10.1.3  satisfied itself as to the extent and adequacy of the Site and the areas
specified in the Ancillary Rights at section 2.2(ii}, (iii) and (iv) of the
Heriot-Watt Ground Lease Conditicns and of the rights of access toc and
through the Site and the areas specified in the Ancillary Rights at section
2.2(iiy, (i) and (iv) of the Heriot-Watt Ground Lease Conditicns granted
hereunder and any accommcdation it may require for the purpcses of
fulfilling its obligations under this Agreement (such as additional land or
buildings cutside the Site) withcut prejudice to Prgject Cc's rights under
this Agreement in respect of a breach by the Authority of its obligations
under Clause 8.1 and/or Clause 9.2;

10.1.4  satisfied itself as to the precautions, times and methods of working
necessary to prevent any nuisance cr interference, whether public or
private, being caused to any third parties (except where such matters
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10,2

101.5

can only be ascertained by a review of tifle conditions, not included in the
Title Conditions}; and

satisfied itseif as to the conditions, burdens, restrictions and reservations
sef out in the Title Conditions and the Resarved Rights,

To avoid doubt, Project Co acecepts full responsibility for all matters referred to in
Clause 10.1 and Proiect Co shall:

10.2.1

102.2

not be entitied to make any claim against the Authority aof any nature
whatsoever save, If applicable, as expressly provided in Clause 29
{Defay Events), on any grounds inciuding (without limiation} the fact that
incorrect or insufficient information on any matter relating to the Site and
the areas specified in the Ancillary Rights at section 2.2{ii}, {iii) and (iv) cf
the Herot-\Walt Ground Lease Conditions was given to it by any person,
whether ar not the Authority or an Authority Party; and

be responsible for, and hold the Authority harmless from, cleaning up
and/or otherwise dealing with any Contamination at the Site so that it
shall at all times comply with its obligations under this Agreement
including {without limitation) complying with, at s own cost, any
applicable Laws and any Consents, orders, notices or directians of any
regulatory body {whether made against the Authority or Project Co}.

1 CONSENTS & PLANNING APPROVAL

11.1

11.2

Subject to Clause 11.2, Project Co shali be responsible for:

11.1.1

11.1.2

obtaining all Consents which may be required for the performance of the
Project Operations save that the Authority shall pravide all assistance
reasenably required by Project Co in respect of all applications for fire
certificates, including making such applications; and

implementing each Consent within the period of its validity in accordance
with its terms.

The parties have agreed that Project Co shall not be responsible for impiementing,
satisfying or discharging the following ptanning conditions:

11.2.1

11.2.2

Condition 3 of the Planning Approval Decision Notice with Application
No: 14/01353/AMC issued by the City of Edinburgh Council dated 27
June 2014; and

Clause 6 (Trave! P/an) of the Section 75 Agreement by The Herfot-VWatt
University in favour of The City of Edinburgh Council dated 12 April
2012,
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11.3

In the event that:

11.3.1 a Consent that has been granted is subsequently amended, repealed,
revoked or otherwise ceases to be in full force and effect in accordance
with its terms as a consequence of any action by a Relevant Authority;

11.3.2 affected persons are entifled to claim compensation for the adverse
effects of such action under a statutary scheme of compensation; and

11.3.3  Project Cois not entitled in its own name to claim under that scheme but
the Autharity is so enfitied

the Authority must use all reasonable endeavours, at the request and at the cost of
Project Co, to claim or to include within its ¢laim such sums as Project Cao acting
reasonably requests and shall pay to Project Co the part of any compensation that
it receives under that scheme that relates to the sums claimed at the request of
Project Co.
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PART 3: DESIGN AND CONSTRUCTION

THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS

Overall Responsibility

12.1

12.2

Project Co shall carry out the Works:

1211 so as to procure satisfaction of the Authority's Construction
Requirements;

12.1.2  in accordance with Project Co's Proposals, and

12.1.3  in accordance with the terms of this Agreement,

To avoid doubt, the obligations in Clauses 12.1.1, 12.1.2 and 12.1.3 are
independent obligations. In particular;

12.2.1  the fact that Project Co has complied with Project Co's Proposals shall
not be a defence to an allegation that Project Co has not satisfied the
Authority's Construction Requirements; and

12.2.2 the fact that Project Co has satisfied the Authority's Construction
Requirements shall not be a defence to an allegation that Project Co has
failed to comply with Project Co's Proposals.

Design responsibility

12.3

Project Co warrants that it has used, and will continue to use, the degree of skill
and care in the design of the Facilities that would reasonably be expected of a
competent professicnal designer experienced in carrying out design activities of a
similar nature, scope and complexity to those comprised in the Works.

Corporate Identity and Signage

12.4

The parties acknowledge that the Authority may, from time to time during the
Construction Phase, be required to procure the erection of hoarding, site boards,
plaques and/or other signage in connection with the Project. Accordingly:

12.4.1  where requested by the Authority (acting reasonahbly), Project Co shall
pracure the erection and maintenance of such hoarding, site boards,
plagues and/or other signage as the Authority may require; and
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12.4.2 the size, design, information disclosed, position and materials used in
connection with such hoarding, site boards, plagques or other signage
shall be approved by the Authority, such approval not to be unreasonably
withheld; and

12.4.3  for the purposes of this Clause 12.4 (Corporate Ideniity and Signage),
the Authority shall be deemed to be acting reasonably where any
proposals made by it andfor any approvals exercised by it conform with
any relevant guidance issued to NHS Boards by the Scottish
Government Health Directorate (or any successor Department) in
refation to such matters whether by Executive Letter or otherwise.

Authority design approval

12.5

12.6

The Autherity confirms that, as at the date of this Agreement, it has reviewed
Project Co's Proposals and that Project Co’s Proposals satisfy the Authority's
requirements in respect of Operational Functionality, so far as can reasonably be
determined given the level of detail of Design Data which has been disclosed to
the Authority.

Project Co shall develop and finalise the design and specification of the Works and
the Authority shall review the Reviewable Design Data in accordance with
Schedule Part 8 (Review Procedtre) and the provisions of this Clause 12.6:

12.6.1  Project Co shall submit the Reviewable Design Data and the design of
any Changes developed in accordance with the procedure set out in
Schedule Part 16 (Change Protocof) to the Authority's Representative for
review under Schedule Part 8 {Review Procedure). Project Co shall not
commence or permit the commencement of construction of the part or
parts of the Facilities to which such Reviewable Design Data relates until
it has submitted the appropriate Reviewahle Design Data and either it is
confirmed by the Authority's Representative that Project Co is entitled to
proceed with construction in accordance with paragraph 3.3 of Schedule
Part 8 (Review Procedure) or Project Co is:

{(a) disputing the status of such Reviewable Design Data pursuant
to paragraph 1.3.1 or paragraph 4.3 of Schedule Part 8
{Review Procedure); and

{b} proceeding at risk pursuant to paragraph 1.3.2 of Schedule
Part 8 {(Review Procedure).

12.6.2  with effect from the date at which any item of Reviewable Design Data is
or becomes an Approved RDD ltem in accordance with Schedule Part 8
(Review Procedure), such Approved RDD Item shall for the purposes of
this Agreement be deemed to have satisfied the requirements of the
Authority in the manner and to the extent set out in, Tabhle A in Appendix
1 of Schedule Part 8 {(Review Procedure),
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12.6.3 Project Co shall allow the Authority's Representative, at any time, a
reasonable opportunity to view any items of Design Data, which shall be
made available to the Authority’'s Representative as scon as practicable
following receipt of any written request from the Authority's
Representative; and

12.6.4  Project Co shall procure that the Contractor establishes and maintains a
computerised design database which Project Co and the Authority's
Representative may access remotely by computer to view drawings
comprised within the Design Data (including Reviewable Design Data)
and electronically store and/or print copies of such Design Data. In the
event of the Authority's Representative being unable to access such
design datahase, Project Co shall procure that it is made available for
inspection hy the Authority's Representative, or any other person
authorised hy the Authority's Representative.

Rectification of Project Co's Proposals

127

12.8

Without prejudice to Clause 12.1, if it should be found that Project Co's Proposals
do not fulfit the Authority's Construction Requirements, Project Co shall at its own
expense, and in accordance with Clause 12.8 below, amend Project Co's
Proposals and rectify the Works or any part affected. Such amendment and
rectification shall have the effect that:

1271 Project Co's Proposals shall satisfy the Authority's Construction
Requirements; and

12.7.2 following the amendment or rectification, the structural, mechanical and
electrical performance of the Facilities will be of an equivalent standard
of performance to that set out in Project Co's Proposals prior to their
amendment or rectification (for the purpose of this comparison
disregarding the fault which required the amendment or rectification to be
made).

Where Clause 12.7 applies, Project Co shall submit its proposal for amending
Project Co's Proposals and rectifying the Works {(or any part affected) to the
Authority’s Representative for review under Schedule Part 8 (Review Procedurs)
and shall not amend Project Co's Proposals or commence or allow the
commencement of the rectification of the Works (or any part affected) until it is
permitted to proceed in accordance with Schedule Part 8 (Review Procedure).

Construction Skills Certification Scheme

12.9

Project Co shall ensure that all perscns engaged in carrying out the Works (or part
thereof) on the Site are accredited under the Construction Skills Certification
Scheme or an equivalent scheme and where Project Co enters into a sub-contract
for the purposes of carrying out the Works Project Co shall cause a term to be
included in such sub-contract:
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12.8.1

which requires the sub-confractor to ensure that such persons are
accredited under the Construction Skills Certification Scheme or an
equivalent scheme; and

12.8.2 In the same terms as that set out in this Clause 12.8 (including for the
avoidance of doubt this Clause 12.9.2) subject only to modffication to
refer to the correct designation of the equivalent party as Project Co and
sub-canifractor as the case may be.

13 RIGHT OF ACCESS OF AUTHORITY'S REPRESENTATIVE

Access to the Site

13.1 Praject Co shalt procure that:

13.1.1

1312

13.1.3

subject to complying with all relevant safety procedures, which shall
include any relevant construction phase plans and health and safety
ptans for the construction of the Facilittes, the Contractor's Site Rules
from time to time and any reasonable directions with regard to site safety
that may be issued by or on behalf of the Contractor's Site Manager from
time to time. the Authority’s Representative shall have unrestricted
access at all reasonable times during normal working hours to:

{a) view the Works at the Site on reasonable prior notice
appropriate to the circumstances, provided that the notice
pracedures in this Clause 13.1.1{(a) shall not apply to the right
of access for the Authority’'s Representative and his staff and
visitars to the office and other facilities provided at the Site for
his use; and

{b} subject to obtaining the consent of the relevant manufacturer or
supplier {which Project Co agrees to use all reasonabie
endeavours to obtain), visit any site or workshop where
materials, plant or equipment are being manufactured,
prepared or stored for use in the Works for the purposes of
general inspection and of attending any test or investigation
being carried out in respect of the Warks;

the Authority's Representative shall have such rights of access to the
Site in an emergency as he {acting reasonably) considers suitable in the
circumstances; and

monthly progress meetings and site meetings are held and that the
Authority's Representative shall have the right to attend such monthiy
progress meetings and site meetings and to attend such other meetings
as the Authority's Representative may reasonably request.

Increased monitoring
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132

lf, following any viewing, visit or inspection made pursuant fo Clause 13.1.1, it is
discoverad that there are defects in the Works or that Project Co has failed to
comply with the Authority's Gonstruction Reguirements or Project Co's Proposals,
the Authority’'s Representative may {without prejudice to any other right or remedy
available fo the Authority} by notice to Project Co increase the level of monitoring
of Project Co until such time as Project Co shall have demonstrated to the
satisfaction of the Authority that it is capable of performing and wilt perform alt its
obligations to the Authority under this Agreement.  Project Co shaft compensate
the Authority for any reasonable additional costs incurred as a result of such
increased maonitoring.

Right to Open Up

13.3

13.4

13.5

13.8

13.7

13.8

Subject to Clause 13.4, the Authority's Representative shall have the right at any
time prior to the Actual Completion Date to request Project Co to open up and
inspect any part or parts of the Works where the Authority's Representative
reasonably believes that such part or parts of the Works is or are defective and
Project Co shall comply with such request.

Prior to exercising his right pursuant to Glause 13.3 above, the Authority's
Representative shall notify Project Co of his intention to exercise such right,
setting out detailed reasons.

If, following the exercise by the Authority's Representative of his right pursuant to
Clause 13.3, the Inspection shows that the relevant part or parts of the Waorks are
not defective then Clause 29.3.4 shail apply.

If, foliowing the exercise by the Authority's Representative of his nght pursuant to
Clause 13.3, the inspection shows that the relevant part or parts of the Works is ar
are defective, Project Co shall rectify and make good such Defect{s} and any
consequence of such rectification and/or making good Defect{s} shail be carried
out by Project Co at no cost to the Authority and Project Co shall not be entitled to
any extension of time in relation to such rectification and making good of the
Works.

If, following the exercise by the Authority's Representative of his right pursuant to
Clause 13.3, the Authority's Representative is of the opinion that the inspection
shows that the relevant part or parts of the Works is or are defective and Project
Co does not agree with such opinion, the matter shal be determined in
accardance with Schedule Part 20 {Dispute Resolution Procedure),

Without prejudice o the rights of the Authority's Representative pursuant to this
Clause 13 {Right of Access of Aufhority's Representative) the parties acknowledge
that the exercise of such rights shall not in any way affect the obligations of Project
Go under this Agreement save as expressly set out in this Clause 13 {Right of
Access of Authorify’s Reprasenfalive).

Safety during Construction
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14

13.9

The provisions of Section 2 (Safely During Consiructiony of Scheduie Part 6
{Construction Matters) shall apply to matters of safety.

PROGRAMME AND DATES FOR COMPLETION

Dates for Completion

14.1

Froject Co shall complete the Works by the Completion Date. Without prejudice to
Clause 40 {Prafect Co Event of Defaull), 42 (Authority Voluntary Termination), 48
{Compensation on Terminaliony and 47 (Consequences of Termination) the
Autharity shall noi be eniifled to claim liquidated cr general damages in respect of
any defay which elapses between the Completion Date and the Actual Completion
Date.

The Programme

14.2

14.3

14.4

Any Pragramme submitted in accardance with the provisions set out below shall
be prepared in accordance with Good Industry Practice and shall be in sufficient
detail so as to enable the Authority’s Representative to maonitar the progress
including all commissioning activities and likely future progress of the Works.

The initial Programme is set out at Schedule Fart 7 {The Programme). Any
change to the Programme shall only be made in accordance with this Clause 14
{Programme and Dates for Completion) and Schedule Part 8 {Review Procedure].
Project Co shall promptly submit to the Authority's Representative a copy of any
version of the Programme varied in accardance with this Clause 14 {Programme
and dates for Compietion) and Schedule Fart 8 {Review Procedure).

If it appears o the Authority’'s Represeniative at any time that the actual progress
of the Works has significantly fallen behind the Programme, then the Autharity's
Representative shall be entitled to require Project Co to submit ta the Authority's
Representative a report identifying the reasons for the delay and, unless the event
causing the delay is still subsisting and it is not possible to predict with any
certainty when the delay might come to an end, require Project Co {at the
Authority's option);

144.1 to produce and submit to the Autherity's Representative in accordance
with Schedule Part § {Review Procedure) a revised Programme showing
the manner and the periods in which the Works will be carried out to
ensure compietion; andfor

14.4.2 to produce and submit to the Authority’s Representative in accordance
with Scheduie Part 8 {Review Procedure} a revised Programme showing
the steps which are to be taken to eliminate or redure the delay.

Early completion
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14.5

14.6

14.7

Notwithstanding that the Works may have been completed in accordance with this
Agreement, the Actual Completion Date may only occur on a date on or after the
Completion Date unless the Authority, in its absolute discretion, agrees otherwise
in writing.

Project Co shall notify the Authority's Representative if at any time the actual
progress of the Works is significantly ahead of the Programme such that Project

~ Co anticipates that the Actual Completion Date could oceur earlier than the

Completion Date in which case the Authority's Representative shall be entitled to
require Project Co to produce and submit to the Authority's Representative a
revised Programme showing the manner and the periods in which the Works will
be carried out and what the revised date for completion would be to enable;

14.6.1 the Authority to consider (at its absolute discretion) whether to agree an
earlier date for completion if requested by Project Co to do so; and

14.6.2 the parties to consider what modifications (if any) will be required to the
Agreement in order to accommeodate such earlier date for completion if
agreed to by the Authority pursuant to Clause 14.5.

Comms/Server Rooms

1471  Project Co shall give the Independent Tester and the Authority's
Representative not less than twenty (20} Business Days' notice and not
more than thirty (30) Business Days' notice of the date upon which
Project Co considers that the Comms/Server Rooms will be complete
and the tests on completion required to be performed in accordance with
the Final Commissioning Programme will be carried out. Following
receipt of the notice specified in this Clause 14.7.1 the Authority's
Representative and the Independent Tester shall be entitled to inspect
the Comms/Server Rooms on the date or dates reasonably specified by
Project Co in accordance with this Clause 14.7.1 and to attend any of the
tests on completion. Project Co shall, if so requested, accompany the
Authority's Representative and the Independent Tester on any such
inspection.

14.7.2  The paities shall procure that the Independent Tester, within five (5)
Business Days of any inspection made pursuant to this Clause 14.7,
notifies Project Co and the Authority of any outstanding matters which
are required to be attended to before the Comms/Server Rooms can be
considered to be complete in accordance with the Authority's
Construction Requirements, Project Co's Proposals and the Completion
Criteria. Project Co shall attend to such matters and shall, if necessary,
give the Independent Tester further notices in accordance with Clause
14.7.1 (but dealing only with matters raised in the notification under this
Clause 14.7.2) so that the procedures in Clause 14.7.1 and this Clause
14.7.2 are repeated as often as may be necessary to ensure that all
outstanding matters in relation to the Comms/Server Rooms are
attended to.

14.7.3  Pursuant to the terms of the Independent Tester Contract, the parties
shall procure that the Independent Tester, when he is satisfied that the
Comms/Server Rooms are complete in accordance with the Authority's
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14.7.4

14.7.5

14.7.6

Construction Requirements, Project Co's Proposals and the Completion
Criteria, issues a Cerificate of Practical Completion to that effect {in
respect of the Comms/Server Rooms alone} to the Authority and io
Project Co.

From the date of issug of the Certificate of Practical Completion pursuant
to Clause 14.7.3 until the Actual Completion Date, Project Co shall
maintain the condition of the Comms/Server Rooms 50 as to ensure the
supply of constant and consistent power to the level required in the
Authority's Construction Requirements (save as otherwise agreed
between the parfies, acting reasonably). Project Co shall provide
reasonable prior notice to the Authority if it Is anticipated that any
construction dust will be present in the Comms/Server Rooms, Where
the Authority identifies construction dust in the Comms/Server Rooms it
shaif notify Project Co and scon as reasanably practicable and Project
Co shall clean or remove any such dust within 2 Business Days of
receipt of such notification. Project Co shall be liable to the Authority in
respect of all costs, losses and axpanses arising out of the damage to
Equipment within the Comms/Server Rooms that arises as a result of, or
is caused {whether directly or indirectly} by, the failure by Praject Co to
comply with iis obligations fo ensure a continuous power supply,
maintain temperature conirol, and/or comply with its cleaning obligations
above,

From the date of issue of the Certificate of Practical Compietion pursuant
to Clause 14.7.3 until the Actual Completion Date, Project Co shall
provide reasonable prior written notice to the Authority where Project Co
requires access to the Comms/Server Rooms following handover to
complete any element of Project Co's Pre-Completion Commissioning
and the parties shali use all reasonable endeavours {o agree suitable
access arrangements for Project Co. Proiect Co shall be liable to the
Authoerity in respect of all costs, iosses and expenses arising out of the
damage to any Equipment within the Comms/Server Rooms that arises
as aresult of, or is caused (whether directly or indirectly) by, the failure
hy Project Co to comply with its obligations to ensure a continuous power
supply, maintain temperature contral, and/or comply with its cleaning
obligations pursuant to Clause 14.7 .4 whilst taking access pursuant to
this Clause 14.7 5.

The parties agree and acknowledge that:

14.7.6.1  Practical Completion of the Facilities pursuant to Clause 17
cannot occur for a period of three maonths following the date
of issue of the Certificate of Practical Completion pursuant to
Clause 14.7.3; and

14.7.6.2 the issue of the Cerificate of Practical Completion pursuant o
Clause 14.7.3 shall not trigger the commencement of the
Annual Service Payment or any entitlement to payment
pursuant fo the Payment Mechanism or otherwise; and

14.7.8.3 from the date of issue of the Certificate of Practical
Completion pursuant to Clause 14.7.3 unti the Actual
Completion Date, the Authority shall comply, and shall
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15

pracure that any Authority Party shall comply, with the
provisions of Clause 17.9 in respect of the Facilities {(under
the exception of the Comms/Server Rooms) when accessing
the Comms/Server Rooms.

INDEFENDENT TESTER

Appointment

181

The parties have on or prior to the date of this Agreement, in compliance with all
Law relating to procurement which is applicable to either party, appointed a
suitably qualified and experlenced consultant to act as the Independent Tester for
the purposes of this Agreement upon the terms of the Independent Tester
Coantract.

Changes to terms of appointment

152 Neither the Authority nor Project Co shall without the other's prior written approval

{not to be unreasonably withheld or delayed):

15.2.1 terminate, repudiate or discharge the [ndependent Tester Contract or
treat the same as having been terminated, repudiated or otherwise
discharged,

15.2.2 waive, seitle, compromise or otherwise prejudice any rights or claims
which the other may from time to time have against the Independent
Tester; or

15.2.3 vary the terms of the Independent Tester Contract or the service
performed ar to be performed by the Independent Tester.

15.3 The parties shall comply with and fulfil their respective duties and obligations
arising under or in connection with the Independent Tester Contract,

Co-operation

154 The parties agree to co-operate with =ach other generally in relation to all matters

within the scope of or in connection with the Independent Tester Contract. Al
instructions and representations issued or made by either of the parties to the
Independent Tester shall be simuitanecusly copied to the other and both parties
shall be entifled to attend all inspections undertaken by or meetings involving the
independent Tester,

Replacement
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17

18.5

15.6

If the Independent Tester's appointment is terminated otherwise than for full
performance, the parties shall liaise and co-operate with each other in order to
appoint, in accordance with this Clause 15.5, a replacement consultant to act as
the Independent Tester as socon as reasonably practicabie. The identity of any
such replacement shall be as agreed hy the parties and the terms of his
appointment shall, unless oiherwise agreed, be as set cut in the Independent
Tester Contract.

if the parties fail fo agree the identity and/or terms of a replacement Independent
Tester in accordance with Clause 15.5 within ten (10} Business Days of the
original independent Tester's appeintment being {erminated then such
disagreement shall be referred for resalution in accordance with Schedule Part 20
{Dispute Resofution Procedure},

EQUIPMENT

The provisions of Schedule Part 11 (Equiprment) shali apply in respect of the pracurement,
installation, commissioning and maintenance of Equipment.

PRE-COMFPLETION COMMISSIONING AND COMFPLETION

17.1

The Final Commissicning Programme will be developed in stages to reflect the
requirements of the qualification process (as described in Schedule Part 10
(Cutline Cornmissioning Programme}). Project Co shall provide {or shall procure
that the Construction Contractor shall provide) the Authority with drafts of the Final
Commissioning Programme as developed by Project Co in consuitation with the
Authority and the Construction Contractor in accordance with the provisions of
Clause 17.2 and 17.3 in stages, in accordance with the following timescales:

Design Qualification Commencement — not less than 21 months before the
Completion Date;

Installation Qualification Commencement — not less than 11 months before the
Compietion Daie;

Operational Qualification 1 Commencement — not less than 8 months before the
Completion Date;

Practical Completion Commencement — not less than & months before the
Completion Date.

The Authority shall provide Project Co and the Construction Contractor with
comments on each stage of the draft Finai Commissioning Programme submitied
to it within 15 Business Days of receipt. The Authority and Project Co shalt {and
Project Co shall procure that the Consfruction Contractor shall}, within 15
Business Days of receipt by Project Co and the Construction Contractor of the
Authority’s comments agree the terms of each stage of the Final Commissioning
Programme provided that the Authority may by prior notice lo Project Co change
the scope and time of the Autharity's Commissioning and reimburse Project Co its
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17.2

17.3

17.4

17.5

17.6

reasonable costs incurred as a result of such change in scope or time. If the
Authority, Project Co and the Construction Contractor are unable to agree any
stage of Final Gommissioning Programme or the change in scope or time of the
Authority's Commisaioning within thirty five (35) Business Days of the date of
receipt by the Autherity from Project Co or the Construction Contractor of each
stage of the Final Commissioning Programme, the matter shall be referred for
determination in accordance with Schedule Part 20 (Dispute Resoiution
Procedure).

Each stage of the Final Commissioning Programme shall be in accordance with
the Cutline Commissioning Programme and shall impose no greater or more
oneroUs obligations on the Authority than those sef out in the Qutline
Commissioning Programme {uniess otherwise agreed by the Authority in its
absolute discretion). Each stage of the Final Commissioning Programmme shall
then replace the relevant obligations from the Outline Commissioning Programme.

The Finai Commissioning Programme shall describe the steps necessary, the
party responsible for taking sach of such steps and the timing and sequence of
each of such steps to ensure:

17.3.1 that Project Co's Pre-Completion Commissioning and the Authority's
Commissioning will not delay the Actual Completion Date from occurring
by the Completion Date; and

17.3.2 that Project Co's Post Completion Commissioning and the Authority's
Post Completion Cemmissioning are completed by the Commissioning
End Date.

The parties shall procure that the steps that they are responsibla far carmying out
and completing pursuant to each stage of the Final Commissioning Programme
include, in the case of Project Co's activities, the activities described at Schedule
Part 8 (Construction Matters) Section 4 (Project Cao's Proposais) sub-seciion 15
(Appmach fo Qualification) and Schedule Part 10 [Quifine Commissioning
Programme).

Project Co shali natify the Independent Tester and the Authority's Representative
of the date when Froject Co {acting reasconably) considers that the Works will be
complete in accordance with the Authority's Construction Reguiremenis, the
Completion Criteria and this Agreement not less than two (2) months prior to such
anticipated completion. Such nofification shall trigger the activities of the
Independent Tester under this Clause.

The parties each underiake to co-operate with the Independent Tester to ensure
that the Independent Tester is familiar with all necessary aspects of the Project for
the purposes of its role as described in this Clause,

Cammissioning prior to Completion Date

17.7

Froject Ca shall;
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17.8

17.9

17.7.1  undertake Project Co's Pre-Completion Cammissioning in accordance
with the Final Commissioning Programme; and ‘

17.7.2 permit the Authority to undertake the Authority's Commissioning
including permitting specialist contractars engaged by the Authority fo
deliver and instal! equipment on such dates as agreed between the
Authority and Project Co, in accordance with the Final Commissioning
Programme

and the Authority shall undertake the Authority's Commissioning in accordance
with the Final Cammissioning Programme and so as not to cause material damage
to the Warks,

Project Co shall give written notice to the independent Tester and the Authority of
the commencement of Project Co's Pre-Completion Commissioning and shalt
ensure that the Independent Tester and the Authority’s Representative are invited
to witness all of, and are provided with alt information they may reasonably require
in relation to, Project Co's Pre-Compietion Commissioning and that the
Independent Tester is invited to comment on Project Co's Pre-Completion
Commissioning,

Project Co shall {or shall procure that the Contractor shall), give the Authority
access to the Faciliies at such times as may be set out in the Final
Commissioning Programme io enable the Authority to undertake the Authority's
Commissioning in accordance with the Final Commissioning Programme for the
period prior to completion. When exercising such rights the Authority shall comply
with all relevant safety procedures, which shall include any reievant constructian
phase plans and heaith and safety plans for the construction of the Facilities, the
Contractor's Site Rules from time to time and any reasonable directions with
regard to site safety that may be issued by or on behalf of the Contractor's Site
Manager from time to time.

Pre-Completion Inspection

17.10

Praject Co shall give the Independent Tester and the Authority's Representative
not less than twenty (20} Business Days' nolice and not more than thirty (30)
Business Days' notice of the date upon which Project Co considers that the Works
will be complete and the tests on completion required to be performed in
accardance with the Final Commissioning Programme will be carmied out
Following receipt of the notice specified in this Clause 17.10 {Fre-Compietion
Inspection} the Authority's Representative and the Independent Tester shall be
entitied to inspect the Works on the date or dates reasonably specified by Praoiect
Co in accordance with this Clause 17.10 (Pre-Completion Ispection), and to
attend any of the fests on completion. Project Co shall, f so requested,
accompany the Authority's Representative and the Independent Tester on any
such inspection.

Pre-Completion matters

17.11

The parties shall procure that the Independent Tester, within five (B} Business
Days of any inspection made pursuant to Clause 17.10 (FPre-Completion
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inspectiom, notifies Project Co and the Authority of any outstanding matters
{including, without #mitation, the repetition of any of the tests on campletion which
are required to be carried out and passed in accordance with the Final
Commissioning Frogramme} which are required to be attended to before the
Woarks can be considered to be complete in accordance with the Authority's
Caonstruction Requirements, Project Co’'s Proposals and the Completion Criteria.
Project Co shall attend to such matters and shall, if necessary, give the
Independent Tester further notices in accordance with Clause 17.10 {Pre-
Completion Inspection) (but dealing only with matters raised in the notification
under this Clause 17.11 {Pre-Compigtion fMaftersyy so that the procedures in
Clause 17.10 {Pre-Compietion Inspection} and this Clause 17.11 (Pre-Completion
Matters) are repeaied as often as may be necessary to ensure that all outstanding
matters in relation to the Works are attended to.

Completion Certificate

17.12

17.13

17.14

17.15

17.16

1717

Pursuant to the terms of the independent Tester Contract, the parties shall procure
that the Independent Tester, when he is satisfied that the Facilities are complete in
accordance with the Completion Criterla, Ilssues a Certificate of Practical
Completion to that effect to the Authority and to Proiect Co.

Without prejudice to Clauses 17.14 and 17.17, the issue of the Cenlificate of
Practical Completion shall, in the absence of manifest error, bad faith or fraud, be
conclusive evidence {but only for the purpose of ascertaining the Payment
Commencement Date}, that the Facilities were complete in accordance with the
Completion Criteria on the date stated in the Certificate of Practical Completion.

The iIndespendent Tester shail issue the Cerificate of Practical Compietion
notwithstanding that there are Snagging Matters. Where there are Snegging
Matters, the parties shali procure that the Independent Tester shall, on the date of
issue of the Cenrtificate of Practical Completion, issue a Snagging Notica which
shall specify the Snagging Matters and an estimate of the cost of rectifying such
Snagging Matters.

Following the issue of a Snagging Notice, Praject Go shall, in consultation with the
Autharity's Representative and in such manner 25 to cause as little disruption as
reasonably practicable to the Authority's Fost Completion Commissioning and the
Authority’s use of the Facilities, rectify all Snagging Matters within ten {10)
Business Days of the issue of the Snagging Notice.

I, within ten (10) Business Days of the issue of the Snagging Notice, Project Co
has failed to rectify the Snagging Matters specified in the Snagging Notice the
Authority may by itself (or engage others to} carry out the works necessary to
rectify the Snagging Matters, at the risk and cost of Project Ga.

The issue of the Certificate of Practical Completion shall in no way affect the
obligations of Froject Co under this Agreement including in respect of any Defects,

As-buiit specification
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18

17.18

As soon as it is available, after the issue of the Certificate of Practical Completion,
Project Co shall provide to the Authority a copy of the as-built building
specification, together with all drawings relating to the Works.

POST COMPLETION COMMISSIONING

Commissioning

18.1

Project Co and the Authority shall, within six months following the Actual
Completion Date, respectively undertake and complete Project Co's Post-
Completion Commissioning and the Authority's Post Completion Commissioning,
in accordance with the Final Commissioning Programme. Both parties shall, at all
times use reasonable endeavours to assist the other party to ensure compliance
with the Final Commissioning Programme.

Information

18.2

18.3

18.4

Project Co shall ensure that the Authority's Representative is provided with all the
information he may reasonably require in relation to Project Co's Post-Completion
Commissioning and the Authority shall ensure that Project Co is provided with all
information Project Co may reasonably require in relation to the Authority's Post
Completion Commissicning.

If the Authority's Representative, acting reasonably, makes any comment in
relation to the carrying out of Project Co's Post-Completion Commissioning, such
comments shall be taken into account by Project Co and if Project Co, acting
reasonably, makes any comment in relation to the carrying out of the Authority's
Post Completion Commissioning, such comment shall be taken into account by
the Authority.

Not used.

Operational Manuals

18.5

Project Co shall make available on the Site to the Authority's Representative:

18.5.1  at least twelve (12} weeks prior to the anticipated Actual Completion
Date, one {1) electronic and two (2) paper copies of a draft operation and
maintenance manual in sufficient detail to allow the Authority to plan for
the safe and efficient operation of the Facilities;

18.5.2 on or before the Actual Completion Date one (1) electronic and two (2)
paper copies of a final draft operation and maintenance manual in
sufficient detail to allow the Authority to operate and use the Facilities
safely and efficiently;
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19

18.6

18.7

18.5.3  within two {2) weeks following the Actual Completion Date, the principal
gperation and maintenance manual,

in each case including all manufacturers’ instructions relating to Equipment
installed by Project Co and any Project Co Party.

Project Co shall provide to the Authority such information after the Actual
Completion Date as relates to any Snagging Matiers or reclification of Defect as is
reasonably necessary to allow for the updating of any of the items listed in Clause
18.5.

On termination of this Agreement {howsoever arising} prior to the provision by
Project Co in accordance with Ciause 18.5 of the items listed therein, Project Co
shall within ten {10} Business Days of such termination provide a copy of any
operating and maintenance manual not yet provided (completed as appropriate to
the date of termination) to the Authority.

FOSSILS AND ANTIQUITIES

Property

19.1

As between the parties, all fossils, antiguities, and other obiects having artistic,
historic or monetary value and human remains which may be found on or at the
Site are or shall become, upon discovery, the absolute property of the Authority
and/or, as the case may be, the heritable proprietor of the Site.

Discovery

168.2

Action

18.3

Upon the discovery of any such item during the course of the Works, Project Co
shalk

19.21 immediately notify the Authority's Representative of such discovery;

19.2.2 take all steps not to disturb the object and, if necessary, cease any
Works In so far as the carrying out of such Works would endanger the
object or prevent ar impede its excavation; and

19.2.3  take all necessary steps to preserve the gbject in the same position and
condition in which it was found.

The Authority shall procure that the Authority's Representative promptly, and in
any event within ten {10) Business Days of receipt of notice pursuant to Clause
19.2.1, issues an instruction to Project Co specifying what action the Authority’s
Representative requires Project Co to take in relation to such discovery.
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19.4

19.5

19.6

Project Co shall promptly and diligently comply with any instruction issued by the
Autherity's Representative referred to in Clause 19.3 above {except and to the
extent that such instruction constitutes an Authority Change pursuant to Clause
19.6 below in which case the pravisions of Schedule Part 16 (Change Protocal)
shall apply}, at its own cost.

if directed by the Authority's Representative, Project Co shall allow representatives
of the Autharity to enter the Site for the purposes of removai or disposal of such
discavery provided that such entry shall be subject to the Authority complying with
all relevant safety procedures, which shall include any relevant construction phase
plans and health and safety plans for the construction of the Facilities, the
Contractor's Site Rules from time to time and any reasonable directions with
regard to site safety that may be issued by or on behaif of the Contractor's Site
Manager from time to time.

if, in relation to such discovery, the Authority requires Project Co fo carry out
works {being any work of alteration, addition, demolition ar extension or variation
in the Waorks) which are not works which would be necessary far the purpose of
compliance with Law or any Consents, it must issue an Authority Change Notice in
accordange with the provisions of Schedule Part 18 {Change Profocof.
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FART 4: QUALITY ASSURANCE

QUALITY ASSURANCE

Quality Plans and Systems

201

202

20.3

20.4

20.5

Project Co shall pracure that all aspects of the Project Operations are the subject
of quality management systems in accordance with the provisions of this Clause
20 (Qualify Assurance).

The quality management systems referred to in Clause 20.1 above shall be
reflected in appropriate quality plans, the standard of which shall be consistent
with BS EN |SC 9001 or 9002 (as the case may be) or any equivalent standard
which is generally recognised as having replaced them (or either of them).

Without limitation to the generality of Clause 20.2, there shall be:

20.3.1 a Design Quality Plan,

20.3.2  a Construction Quality Plan; and

20,33 a Services Quality Plan for each Service,

provided that the Design Quality Plan and the Canstruction Quality Plan may be
incorporated into one document.

Project Ca shall procure that the Project Operations are carried out in compliance
with the Quality Plans. Al Quality Plans shall be submitted to the Authority's
Representative in accordance with Schedule Part 8 {Review Propedure) and
Project Co shall not be entitied to implemant or procure the implementation of any
Quality Plan uniess Project Co is entitled to proceed with such impiementation
pursuant to Schedule Part B {Rsvisw Procedure).

Project Co shall implement the quality management systems referred to in Clause
20.1 and shall procure that;

20.5.1  the Centractor implements the Design Quality Flan;
20.5.2 the Contractor implements the Canstructian Quatity Plan;
20.5.3 each Service Provider implements the relevant Services Quality Plan for

each Service being provided by that Service Provider,
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206

207

208

Where any aspect of the Project Operations is performed by more than one
contractor or subcontractor, then the provisions of this Clause 20 (Quality
Assurance) (in so far as relevant or appropriate to the activities to be performed by
such contractor or subcontractor) shall apply in respect of each of such contractors
or subcontractors, and references in this Clause 20 (Quality Assurance) to the
"Contractor" or the "Service Provider” shall be construed accordingly. To avoid
doubt, this Clause shall nct be construed as requiring subcontractors of the
Contractor or the Service Provider to have their own quality plans but only to
comply with the Design Quality Plan and the Construction Quality Plan or the
relevant aspects of the Services Quality Plan (as the case may be}.

Project Co shall from time to time submit to the Authority's Representative in
accordance with Schedule Part 8§ (Review Procedure) any changes to any of the
Quality Plans required for such Quality Plan to continue to comply with the
requirements set out in Clause 20.2. The Authority's Representative may raise
comments on any such proposed change only on the grounds set out in paragraph
3 of Schedule Part 8 (Review Procedure).

If there is no objection under Schedule Part 8 {Review FProcedure) to a change to
any Quality Plan proposed pursuant to Clause 20.7, the Quality Plan shall be
amended to incorporate such change.

Quality Manuals and Procedures

209

If any Quality Plan refers to, relies on or incorporates any quality manual or
procedure, then such quality manual or procedure or the relevant parts of it shall
be submitted to the Authority's Representative at the time that the relevant Quality
Plan or part of {or change to) a Quality Plan is submitted in accordance with
Schedule Part 8 (Review Procedure), and the contents of such quality manual or
procedure shall be taken into account in the consideration of the relevant Quality
Plan or part of {or change to} a Quality Plan in accordance with Schedule Part 8
(Review Procedure).

Quality Management

2010

Project Co shall maintain a quality management system which shall:

20.10.1 ensure the effective operation of the quality systems described in this
Clause 20 {Quality Assurance),

20.10.2 cause an audit of the quality systems at regular intervals and the findings
of such audit will be reported to the Authority’s Representative;

20.10.3 require review cof all quality systems at intervals agreed with the
Authority’s Representative to ensure their continued suitability and
effectiveness;

20.10.4 require liaison with the Authority’s Representative on all matters relating
to quality management, and
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20.10.5 require preduction of reports and their delivery to Project Co.

Quality Monitoring

20.11

The Authority's Representative may carry out audits of Project Co's quality
management system (including all relevant Quality Plans and any quality manuals
and procedures) to establish that Project Co is complying with Clauses 20.1 and
20.3. The Authority's Representative may carry out such audits at approximate
intervals of three (3) months and may carry out other pericdic monitoring, spot
checks and auditing of Project Co's quality management systems. Project Co
shall procure that the Authority's Representative shall have an equivalent right in
respect of the Contracter's and the Service Provider's quality management
systems. Project Co shall co operate, and shall procure that any Sub-Contractor
co-operates, with the Autherity's Representative including providing him with all
information and documentation which he reascnably requires in connection with
his rights under this Clause.
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PART 5: INFORMATION TECHNOLOGY

21 NOT USED
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PART 6: SERVICES

THE SERVICES

General obligations

221

222

Throughout the Operational Term Project Co shall provide {or procure that the
Service Provider provides) the Services in accordance with:

22.1.1  the Service Level Specification,

22.1.2 the Method Statements: and

22.1.3 the terms of this Agreement.

To avaid doubt the aobligations in Clauses 22.1.1, 2212 and 22.1.3 are
independent obligations and;

22.2.1 the fact that Project Co has complied with the Method Statements shall
not be a defence to an allegation that Project Co has not satisfied the
Service Leve] Specification; and

2222 the fact that Project Co has complied with the Service Level
Specification shall not be a defence fo an allegation that Project Co has
not satisfied the Method Staterments,

provided that where there is any confiict between the Service Level Specification
and the Method Statements the Authority shal! be entitled {in its sole discretion) to
decide which shall take precedence and inform Project Co of its decision and
Project Co shall, at its own ¢ost, be obliged to implement the Autherity's decision,

Commencement and phase in of Services

22.3

Project Co shall orocure that the provision of the Services commences on the
Actual Completion Date,

Project Co Services Changes

22.4

Project Co may at any time submit to the Autharity’s Representative in accordance
with Schedule Part 8 (Review Frocedure) proposals for amendments fo or
substitution for the Method Statements or any part of them. f there is no comment
on such proposed amendment or substitution {on the grounds set out in paragraph
3 of Schedule Part 8 (Review Procedure)), then the Method Siatements as so
amended or substituted shall be the Method Statements for the purposes of this
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225

Agreement, subject to any further amendment or substitution to which there has
been no comment in accordance with Schedule Part 8 {Rewview Praocedure).

To avoid doubi, an amendment to or substitution for the Method Sfatements
proposed pursuant to Glause 224 shall not be a Qualifying Change entitling
Project Go to any payment {or other compensation} or to any relief from the
performance of its obligations under this Agreement.

No disruption

22,6 Project Go shall perform the Services so as to co-ordinate with the Authority’s
operatians on the Site and/or in the Faciiities and shall take all reasonable care to
ensure that it does not interfere with the operations of the Authority or any
Autharity Party.

MAINTENANCE

Programmed Maintenance Works

23.1

23.2

233

23.4

No later than three {3) months prior to the Completion Date Project Co shall
submit to the Authority's Representative in accordance with Schedule Part &
(Review Procedure) a Schedule of Programmed Maintenance for the period from
the Gompletion Date to the expiry of that Contract Year.

Not later than three {3) months prior to the commencement of each Contract Year
thereafter Project Co shall submit to the Authority's Representative in accordance
with Schedule Part 8 (Review FProcedure} a Schedule of Programmed
Maintenance for the next succeeding Contract Year,

Each &chedule of Pregrammed Maintenance shall contain the following
information {the "Programmed Maintenance Information™}:

23.3.1 details of the proposed start and end dates for esach peried of
Programmed Maintenance, the works to he carried out and the proposed
hours of work; and

23.3.2 details of any effest of the Programmed Maintenance on the delivery of
any of the Services and/or the activities of the Authority.

WNot fater than twenty {20} Business Days prior to the commencement of any
quarter {being a three month period commencing on 1 April, 1 July, 1 October or 1
January}, Project Co may subrnit to the Authority's Representative for approval in
accordance with Schedule Part 8 {Raview Procedure} a revision to the Schedule
of Programmed Maintenance for the Contract Year in which the relevant quarter
falls showing the effect of the propased changes to the Programmed Maintenance
Information.  If the Authority’'s Represantative does not raise comments on such
proposed revision in accordance with Schedule Part 8 {Review Procedure}, the
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23.5

Schedule of Programmed Maintenance as revised shall become the Schedule of
Programmed Maintenance in respect of that quarter.

Where the Authority's Representative raises comments in respect of any
Programmed Maintenance periods and/or hours of work shown in a Schedule of
Programmed Maintenance in accerdance with paragraph 3 of Schedule Part 8
{Review Procedure), he shall indicate whether, and if so when, the Programmed
Maintenance can be re-scheduled and Project Co shall amend the relevant
Schedule of Programmed Maintenance accordingly.

Programmed and Unprogrammed Maintenance

23.6

23.7

Project Co shall not carry out any Programmed Maintenance or Unprogrammed
Maintenance or Lifecycle Work or Lifecycle Replacement save:

23.8.1  in accordance with a Schedule of Programmed Maintenance or Schedule
of Lifecycle Replacement to which no objection has been made under
Schedule Part 8 {Review Procedure) or, where comment has been
raised in respect of the Programmed Maintenance periods and/or time,
the Schedule of Programmed Maintenance or Schedule of Lifecycle
Replacement has been amended pursuant to the Service Level
Specification subject always to Clause 23A.6;

23.8.2 in accordance with the procedures set out in Clause 23.8; or

23.8.3 in an emergency, in accordance with Clause 23.9.

Notwithstanding that there has been no objection to a Schedule of Programmed
Maintenance, or Schedule of Lifecycle Replacement, the Authority's
Representative may, at any time, require Project Co to accelerate or defer any
Programmed Maintenance or Lifecycle Replacement by giving written notice to
Project Co, (unless otherwise agreed) not less than twenty (20) Business Days
pricr to the scheduled date for carrying out such Programmed Maintenance or
Lifecycle Replacement (or in the case of notification of an inspection by a body in
connection with the Regulatory Requirements, five (5) Business Days prior to the
scheduled date for carrying out such Programmed Maintenance), which notice
shall set out the time and/or periods at or during which the Authority requires the
Programmed Maintenance or Lifecycle Replacement to be performed. Project Co
shall notify the Authority of the amount of any additional reasonable costs which it
will incur as a direct consequence of such acceleration or deferment (the
"Estimated Increased Maintenance and Lifecycle Costs") within five (5)
Business Days of the receipt of the written notice advising of the requirement for
an acceleration or deferment of the Programmed Maintenance or Schedule of
Lifecycle Replacement. The Authority shall, within a further period of five (5)
Business Days following receipt by the Authority of notification of the amount of
the Estimated [ncreased Maintenance and Lifecycle Costs, at the Authority's
option, either confirm or withdraw its request to accelerate or defer the Schedule of
Programmed Maintenance and Schedule of Lifecycle Replacement. [f the
Authority does not respond within this five (5) Business Day period, the request
shall be deemed to have been confirmed. The Authority shall reimburse Project
Co the direct and reasonable costs actually incurred by Project Co as a
consequence of such acceleration or deferment up to, but not exceeding, the
amount of the Estimated Increased Maintenance and Lifecycle Costs.
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23.8

23.9

23.10

If, in circumstances other than an emergency, the need arises for Maintenance
Works or Lifecycle Replacement (excluding any works of a de minimis nature in
respect of which the parties have agreed this Clause 23.8 shall not apply and
excluding works carried out for the purpose of Rectification, which shall take place
in accordance with the provisions of Schedule Part 14 (Payment Mechanism)},
which are not scheduled to be carried out as part of the Programmed Maintenance
or Lifecycle Replacement ("Unprogrammed Maintenance or Lifecycle Work™),
Project Co shall not carry ouf any Unprogrammed Maintenance or Lifecycle Work
unless and until the Authority's Representative has approved the proposed
commencement date, the proposed hours of work and estimated duration of the
requisite Unprogrammed Maintenance or Lifecycle Work in accordance with the
provisions of paragraph 3.9 of Schedule Part 8 (Review Procedure). Nothing in
this Clause 23.8 {including any approval of the Authority pursuant {o Schedule Part
8 (Review Procedure) shall prevent the Authority from making any deductions in
calculating the Monthly Service Payments pursuant to the Payment Mechanism.

If, as a result of an emergency, the need arises for Unprogrammed Maintenance
or Lifecycle Work, Project Co may carry out such Unprogrammed Maintenance or
Lifecycle Work provided that Project Co shall notify the Authority's Representative
as soon as possible (and in any event within two (2) Business Days of the
occurrence of the emergency) of the extent of the necessary Unprogrammed
Maintenance or Lifecycle Work and the reasons for them. Project Co shall take all
reasonable steps to minimise the duration of such Unprogrammed Maintenance or
Lifecycle Work. Nothing in this Clause 23.9 shall prevent the Authority from
making any deductions in calculating the Monthly Service Payments pursuant to
the Payment Mechanism.

Where Programmed Maintenance and/or Lifecycle Replacement scheduled to be
carried out in accordance with the Schedule of Programmed Maintenance or
Schedule of Lifecycle Replacement has been deferred by the Authority's
Representative under Clause 23.7, Project Co shall not be treated as having failed
to perform the relevant Service on account of the condition of the Facilities or any
part of them from the time the Programmed Maintenance andfor Lifecycle
Replacement was scheduled to have been completed until the time the deferred
Programmed Maintenance and/or Lifecycle Replacement was scheduled to have
been completed, but not afterwards, provided always, to avoid doubt, that Project
Co shall not be relieved from the consequences of any failure to maintain the
Facilities in respect of any period prior to the pericd for performing the particular
work according to the Schedule of Programmed Maintenance or Schedule of
Lifecycle Replacement.

5 Year Maintenance Plan

23.11

2312

Project Co shall deliver to the Authority's Representative not less than twenty five
(25) Business Days prior to the Completion Date, and thereafter not less than
twenty five (25) Business Days prior to the commencement of each Contract Year
the latest version of the 5 Year Maintenance Plan.

The Authority shall have a right to inspect the Facilities and the Maintenance
Works to ensure that the Facilities are being maintained in accordance with the
Service Level Specification and that the Facilities comply with the Authority's
Construction Requirements and Project Co's Proposals throughout the Project
Term. The Authority may appoint an independent third party for the purposes of
carrying out any such inspection and shall make known the findings to Project Co
and the Funders. The parties shall then meet to discuss any implications of such
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findings and any steps that are necessary to remedy any failure to comply with
such obligations. Project Co shall {subject to Clause 33 {(Change Profocol)} take
into account such discussions In the next Schedule of Programmed Maintenance
s0 that any failure to compiy with such obligations shall be remedied.

Authority’s Maintenance Obligations

2313

23.14

2315

The Authority's Maintenance Obligations are as follows;

23.13.1 not less frequently than ance in every five (5) years from the Actual
Completion Date, in a good and workmanlike manner to make good
plaster and other intericr wali and ceiling finishes and decoration in all
such parts of the interior of the Functional Areas as were plastered,
finished and/or decorated by Froject Co as part of the Works or in
implementing an Authority Change;

23.13.2 not less frequently than once in every twealve {12} years from the Actual
Completion Date, to renew and replace ali carpets and other non-
permanent floor coverings in the Functional Areas provided by Project
Co as part of the Works or in implementing an Authority Change;

23.13.3 not less frequently than once in every twelve (123 years from the Actual
Completion Date, to resurface/restore the finish of all semi-permanent
floor finishes that are subject to wear such as wood floors in the
Functional Areas provided by Project Co as part of the Works or in
impiementing an Autharity Change;

23.13.4 as often as is necessary to maintain anything provided by the Authority
under a Derogated Low Value Change; and

23.13.5 to ensure that all portabie electrical appliances that are connected to the
electricity supply in the Facilities by the Authority and Authority Parties
have been tested in accordance with Law and the "Code of Practice for
In-service Inspection and Testing of Electrical Equipment” published
from time to time by the Institution of Electrical Engingers.

Subject lo Clause 23.21, the Authority must carry out and perform the Authority's
Mainienance Obligations or procure that the Autherity's Maintenance Obligations
are carried out and performed as often as required by Clause 23.13 and in
accordance with Good industry Practice. Without prejudice to the Authority’s
rights under Clause 23.7, the Authority's Maintenance Obligations must be
scheduled by the Authority so as not to interfere with Project Co carrying out
Programmed Maintenance ar Lifecycle Replacement in accordance with the
Schedule of Prograrmmed Maintenance or Schedule of Lifecycle Replacement
and/or interfere with Project Co carrying out Unprogrammed Maintenance or
Lifecycte Work or Lifegycle Replacement in accordance with Clause 23.8.

If the Authority is in breach of Clause 23.14, Project Co may, while the breach is
gontinuing, give a notice to the Authority requiring it to carry out the relevant
Authority's Maintenance Obligations. |If the Authority:
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23.16

23.17

23.18

23.1¢8

23.15.1 does not reply to Project Co in writing within ten {10) Business Days of
the date of Project Co's notice with a programme for carrying ouf the
relevant Authority’s Maintenance Obligations within a period of time that
is reasonable having regard to the nature of the breach, the reascnably
foreseeable consequences of non-performance of the relevant
Authority’s Maintenance Obligations for the Services and Project Co's
obligations under this Agreement; or

23.156.2 having provided such a programme, does not comply with it,

Project Co shall be entitled to perform the Authority's Maintenance Obligations so
far as necessary to prevent any reasonably foreseeable adverse effect on the
Services and/or Project Co’s obligations under this Agreement consequent upon
the non-performance of the relevant Authority's Maintenance Obligations.

Project Co shall not carry out any Project Co’s Remedial Services unless and until
the Authority's Representative, pursuant to this Clause 23.16, has approved or is
deemed to have approved or has specified the proposed commencement date, the
proposed hours of work and the estimated duration of Project Co's Remedial
Services (together the “PRS Timetable”). Project Co must give the Authority not
less than twenty (20) Business Days’ notice of its proposed PRS Timetable. If the
Authority's Representafive considers that the proposed PRS Timetable is not
consistent with the principles set out in Appendix 2 to Schedule Part 8 (Review
Procedtire), he may specify an alternative PRS Timetable that is consistent with
those principles, which shall be as near to the PRS Timetable proposed by Project
Co as reasonably practicable. If the Authority's Representative fails either to
approve Project Co's proposed PRS Timetable or to specify an alternative PRS
Timetable within ten (10) Business Days of receipt of Project Co’s proposed PRS
Timetable, he shall be deemed to have approved it.

The Autherity must allow Project Co and relevant Project Co Parties access to the
Site and the Facilities:

23.17.1 for the purpose of monitoring the carrying out of Authority’s Maintenance
Obligations; and

23.17.2 in accordance with the approved PRS Timetable for the purpose of
carrying out any of Project Co's Remedial Services.

If the Authority does not allow access to the Site and/or the Facilities as required
pursuant to Clause 23.17.2, or otherwise prevents or interferes with Project Co
and any relevant Project Co Party performing the Project Co's Remedial Services,
Project Co may propose a new PRS Timetable in respect of the relevant Project
Co's Remedial Services and Clause 23.16 shall apply.

In carrying out and performing Project Co’s Remedial Services, Project Co must
comply with the standards applicable to the relevant Authority's Maintenance
Obligations and Good Industry Practice and must use reasonable endeavolrs fo
match colours and other finishes to those that currently exist in the relevant part or
parts of the Facilities.
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23.20

23.21

23.22

The Authority must reimburse Project Co all reasonable costs that it incurs in
carrying out and performing Project Co's Remedial Services in accordance with
this Clause 23.

Notwithstanding the terms of Clauses 23.14 to 23.1% above, Project Co is
responsible for:

23,211 making good any defects in ptaster and other interior wall and ceiling
finishes and decoration and floor coverings referred to in Clauses
23.13,2 and 23.13,3 provided by Project Co as part of the YWarks or in
implementing an Authority Change, caused by defective design or
workmanship in the carrying out of the Works or in implementing the
Authority Change; and

23.21.2 making good any defects in plaster and other interior wall and cetiing
finishes and decoration and floor coverings referred to in Clauses
23.13.2 and 23.13.3 provided by Project Co as pan of the Works or in
implementing an Authority Change {(whether or nol thase have
subsequently been replaced or renewad by the Authority) and things
referred to in Clause 23.13.4 consequentiai on any Frogrammed
Maintenance or Unprogrammed Maintenance or Lifecycle Work or any
act or omission of Project Co.

The Authority and Project Co shall co-operate with each other to coordinate any
activities that the Authority proposes to undertake to implement any of the
Authority's Maintenance Obligations and Project Co’s Pragrammead Maintenance
and Project Co must include the Authority's intentions with regard to performing
the Authority's Maintenance Obligations in the Schedule of Programmed
Maintenance for each Contract Year.

Energy for Repairs

23.23

23.24

23.25

Subject to Ciause 23.24, the Authority is entitled to be reimbursed by Project Co
for costs incurred by the Autharity for Utilities supplied to the Facilities during the
OCperational Term that are consumed in the pracess of Project Co or any Project
Co Farty carrying out operations to rectify an Availability Failure,

For the purpose of appiying Clause 23.23 the cost of each Utility shall be
considered separately and Clause 23.23 shall not apply if the costs concerned, in
respect of the particular Availability Failure, do not exceed the daily average cost
based on bills pald by the Authority to the suppiler of the relevant Utility to the
Facilitizs over the most recent 12-month pericd for which figures are available.

Where the Authorily claims reimbursement of Utilities costs pursuant to Clause
23,23 it must reasonably estimate those costs using all available evidence and
send Project Co a statement showing its calculation of the amount claimed along
with its supporting evidence. Unless Project Co disputes the statement within ten
{10} Business Days of receipt, the Authority will be entitled, pursuant to Clause
34.8, to set-off the amount claimed,
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23A

LIFECYCLE REPLACEMENT

Lifecycle Replacement

23A1

23A.2

23A3

23A.4

No later than two (2) menths prior to the Completion Date, Project Co shall
submit to the Authority's Representative in accerdance with Schedule Part 8
(Review Procedure) a Schedule of Lifecycle Replacement for the Facilities for
the Project Term.

Not later than two (2) months prior to the commencement of each Centract
Year thereafter, Project Co shall submit to the Authority's Representative in
accerdance with Schedule Part 8 (Review Procedure)} a Schedule of Lifecycle
Replacement for the Facilities for the next succeeding Contract Year and the
remainder of the Project Term.

Each Schedule of Lifecycle Replacement shall contain the following
information:

23A.3.1 details of all items of Plant and Equipment and any cther asset for
which Lifecycle Replacement is planned during the Project Term; and

23A.3.2 the Contract Year (or Years) when the Lifecycle Replacement is
planned to take place.

Each Schedule of Lifecycle Replacement shall contain the following additional
information for the items scheduled for the following Contract Year:

23A4.1 details of all items of Plant and Equipment and any other asset for
which Lifecycle Replacement is planned during the Contract Year,

23A.4.2 any changes in any Plant, Equipment or any other assets which
appear in the Schedule of Lifecycle Replacement since the
previous annual revision of the Schedule of Lifecycle
Replacement;

23A43 evidence which demonstrates that Project Co has taken into
account in the proposed Lifecycle Replacement the cost to the
Authority of occupation and operation of the Facilities, which may
be affected hy Project Co's proposals for Lifecycle Replacement,
including withcut limitation, energy consumption and the Authority
's maintenance and cleaning chbligations;

23A 4.4 details of Group 1a Equipment and Group 1b Equipment to be
replaced and commentary on how this has been determined with
patticular reference to any changes to the Authority Services
which the Authority has made Project Co aware of, which mean
that a like for like replacement of Group 1a Equipment and Group
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24

23A5

23A.6

1b Equipment may not be appropriate or represent best value for
money to the Authority;

23A.4.5 details of the proposed start and end dates for the Lifecycle
Replacement, the works to be carried out and the proposed hours
of work, and any other information which the Authority may
reasonably require.

23A4.6 details of any effect of the Lifecycle Replacement on the delivery
of any of the Services and/or the activities of the Authority; and

23A4A Not later than twenty (20) Business Days prior to the
commencement of any guarter (being a three month pericd
commencing on 1 April, 1 July, 1 October or 1 January), Project
Co may submit to the Authority’s Representative for approval in
accordance with Schedule Part 8 (Review Procedure) a revision to
the Schedule of Lifecycle Replacement for the Confract Year in
which the relevant quarter falls showing the effect of the proposed
changes to the Lifecycle Replacement information. If the
Authority's Representative does not (i} notify Project Co within 10
Business Days that the Authority {acting reasonably) considers
that the change would, or could adversely impact on the
Authority's activities; and/or, as the case may be (i} raise
comments on such proposed revision in accordance with
Schedule Part 8 (Review Procedure), then the Schedule of
Lifecycle Replacement as revised shall become the Schedule of
Lifecycle Replacement in respect of that quarter.

Where Lifecycle Replacement provides an opportunity to improve whole life
costs, such as through lower energy consumption, longer life, or lower
replacement costs, Project Co shall provide the Authority with the details and
benefits of any alternative products or solutions.

The Authority's Representative may comment on each Schedule of Lifecycle
Replacement submitted by Project Co in accordance with this Clause 23A in
accordance with Schedule Part 8 (Review Procedure). Project Co shall
consider the Authority's Representative’'s comments but, for the avoidance of
doubt (and without prejudice to Project Co's obligations under this Agreement),
Project Co shall not be obliged to amend the Schedule of Lifecycle
Replacement to reflect any comments which the Authority's Representative
may make in accordance with the provisions of paragraph 3.9 and 3.11 of
Schedule Part 8 (Review Procedure).

MONITORING OF PERFORMANCE

Monitoring

241 In carrying out the Services, Project Co shall, and shall procure that all Project Co
Parties and any other persons for whom it is responsible shall, comply with the
provisions of Schedule Part 12 {Service Requirements).
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242

Project Co shall be responsible for monitoring its performance of this Agreement
during the Operational Term, in the manner and at the frequencies set out in
Schedule Part 12 (Service Requirements). Project Co shall provide the Authority's
Representative with relevant particulars of any aspects of its performance which
fail to meet the requirements of this Agreement (uUnless otherwise nofified in writing
by the Authority). The Authority may at all reasonable times observe, inspect and
satisfy itself as to the adequacy of the monitoring procedures (including without
limitation carrying out sample checks).

Grounds for Warning Notices

243

If at any time during the Operational Term (other than by reason of a Force
Majeure Event, a Relief Event or an Emergency).

24.3.1 the total Deductions for any Contract Month amount to more than 0.153
per cent of the Annual Service Payment for the current Contract Year; or

24.3.2 the total Deductions in each of any three Contract Months in any six
consecutive Contract Months amount to more than 0.061 per cent of the
Annual Service Payment for the current Contract Year,

the Authority's Representative may serve a Warning Notice on Project Co,
provided always that, to give Project Co time to take appropriate rectification
measures, the Authority’s Representative shall not be entitled:

{a) to serve more than ane Warning Notice in any month;

(b) to serve a Warning Notice in any two consecutive months to the extent
that the same event has contributed to the Authority’s right to serve the
Warning Notice, but provided that Project Co demonstrates to the
Authority that it has taken all reasonable steps to remedy the cause of
that event. :

Warning Notices Disputes

24.4

If Project Co disputes that the Authority was or is entitled to serve a Warning
Notice, Project Go may refer that dispute for determination under the Dispute
Resolution Procedure for resolution. If, after the Authority's Representative issues
a Warning Notice, the parties subsequently agree, or it is determined under the
Dispute Resolution Procedure that the Warning Notice was served without
justification, that Warning Notice shall be recalled or shall be cancelled and
deemed not to have been served.

Authority's remedial rights

24.5

The provisions of Clauses 24.6 to 24.9 (inclusive) shall apply if the Authority,
acting reasonably, considers that it needs to take action in connection with the
Services:
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24.6

247

24.8

2451  because of an immediate and serious threat to the heatth or safety of any
user of the Facilities; or

2452 toprevent or address material interruption in the pravision of one or mare
of the Services; or

24.53 because of a risk of the ability of the Authority to pravide the relevant
Authority Services being prejudiced to a material degree;

It any of the circumstances set out in Clause 24.5 arise {without prejudice to its
rights under Clause 40 {Project Co Event of Defau/fy or any other express rights
under this Agreemeni} and the Authority wishes to take action {gither by itseif or by
engaging others), the Authority shail notify Project Co in writing of the following:

2461 the action i wishes to take;

24.6.2  the reason for such aclion;

24.6.3 the date it wishas to commence such action;

24.6.4  the time period which it believes will be necessary for such action; and

2465 to the extent practicable, the effect on Project Co and its obligation to
provide the Services during the period such action is being taken.

Following service of such nctice, the Authority shall take such action as has been
notified under Clause 246 and any consequential additiona! action as it
reasonably believes is necessary {together, the "Required Action”) and Project
Co shall give all reasonable assistance to the Authority white It is taking the
Required Action. To the extent that the Authority performs any of the cbligations
of Project Co hereunder or undertakes tasks that would otherwise be undertaken
by Project Co pursuant to this Agreement, the Authority shatl perform such
obligations or undertake such tasks {o the same standard as wouid be required of
Project Co under the terms of this Agreement.

If the Required Action is taken other than as a result of a breach by Project Co of
its obligations under this Agreement, then for so long as and te the extent that the
Required Action is taken, and this prevents Project Co from providing any part of
the Services:

24.8.1  Project Co shall be relieved from its obligations to provide such part of
the Services: and

24.8.2 in respect of this period in which the Authority is {aking the Required
Action and provided that Project Co provides the Authority with
reasonahle assistance {such assistance to be at the expense of the
Autherity to the extent that additional costs are incurred}, the Monthly
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25

249

Service Payments due from the Authority to Project Co shall equatl the
amounts that Project Co would receive if it were satisfying all of its
obligations and providing the Services affected by the Required Action in
full over that period and the Autharity shall indemnify Project Co against
all Direct Losses sustained by Project Co as a result of the Authority
taking the Required Action.

if the Required Action is taken as a resuit of a breach by Project Co of ils
ohligations under this Agreement, then for so fong as and to the exient that the
Required Action is taken, and this prevents Project Co from providing any part of
the Services:

2491 Project Co shall be relieved of its obligations to provide such part of the
Services; and

24,92 in respect of the period in which the Authority is taking the Required
Action, the Monthly Service Payments due from the Authority to Project
Ca shall equal the amounts Project Co weuld receive if it were satisfying
all of its obligations and providing the Services affected by the Required
Action in full over that period, less an amount equal to all of the cosis
incurred hy the Authority in taking the Required Action {including, without
limitation, an appropriate sum in respect of general staff costs and
overheads),

Emergencies

2410

2411

If an Emergency arses during the Oparational Term which cannot be dealt with by
performance of the Services, the Authority may instruct Project Co to procure that
such additional or alternative services are undertaken by Project Co as and when
required by the Authority to ensure that the Emergency is dealt with and normat
operation of the Facility resumes as soon as is reasonably practicable.

The cost of any additional or alternative services provided by Project Co under
Clause 24.10 shali be borne by the Authority and paid in accordance with Clause
M (Payment). The Authority will not be entitied to levy Deductions in respect of
any failure to provide the Services to the extent that such failure arises by reason
of Project Co's compliance with Clause 24.10.

TUPE AND EMPLOYMENT MATTERS

No Employee Transfer

256.1

The Authority and Project Co agree that there are no individuals presently
employed by the Autherity or any sub-contractor of the Authority whose contracts
of employment will, by virtue of the transfer to Project Co of responsibility for
provision of {or procuring the provision by the Service Providers of) any of the
Services in accordance with this Agreement and in accordance with the Transfer
Regulations, have effect after the date or dates of such transfer as agreed by the
parties {(each a "Relevant Service Transfer Date”) (or at any other time) as if
originally made between those persons and the relevant Service Provider.
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2572

if it is subsequently agreed or determined that there are persons presently
empioyed by the Authority or any sub-contractor of the Authority whose contracts
of employment do have effect after the Relevant Service Transfer Date as if
originally made between those persons and the relevant Service Provider
{"Transferring Staff’") then:

25.2.1 the Authority shall within ten {10} Business Days of the date on which it
was so agreed or determined have the apporfunity {o offer or procure the
offer of a position as an employee of the Authority to some or ali of the
Transferring Staff;

25.2.2 Project Co shall procure that no person to whom the Autharity has
offered a position in acgordance with Clause 25.2.1 shall be dismissed
by reason of redundancy until the period for acceptance of such offer has
expired and the person in question has not accepted such offer; and

2523 subject to Clauses 25.2.1 and 25.2.2, Project Co or any Service Frovider
shall be entitled to dismiss any or all of the Transferring Staff by reason
of redundancy provided that Project Co shall use and shall procure that
any Service Provider shall carry out in the required manner any
obligation to consult with the Transferring Staff or any of them, or their
respective representatives, and shall use aff reasonable endeavours to
mitigate the amount of any costs payable in respect of the Transferring
Staff or their dismissal.

The Authority shall indemnify Project Co against any costs refetred to in Clause 25.2.3
reasanably incurred by Project Co {or by a relevant Service Pravider and for which Project
Co is responsible) and shall reimburse any costs reasonably and properly incurred by
Praoject Co or the Service Provider in employing any Transferring Staff prior (o the expiry of
the period referred o in Clause 25.2.2,

Compliance with Law and Authority Policies

253

254

Project Co shali comply and shall procure that each Service Frovider and all
persons empioyed or engaged by a Service Provider in connection with the
provision of any Service shall ccmply at all times with the Law on health and safety
at work and on anti-discrimination and egqual opportunities.

Froject Co shall procure that each Service Provider takes all reasonable steps to
procure that all persons including any employed or engaged by a Service Provider
in connecticn with the provision of any Service shall, so far as applicable, comply
with the Authority Policies as regards health and safety at work (including the
Authority Policy regarding smoking} and with those relating to anti-discrimination
and equal cpportunities {inciuding those relating tc harassment). Project Co also
shall take and shall procure that every Service Provider shall take all such steps
as the Authority may reasonably reguire, which shall include co-operation with
action proposed or taken by the Authaority, o ensure that the Authority complies
with its duty under Section 3(1} Health and Safety at Work Act 1974 regarding the
canduct of the undertaking of the Authority.
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Project Co Indemnities

255

256

Position

257

25.8

Projact Co shall indemnify and keep indemnified in full the Authority and, af the
Authority's request, each and every service provider who has or shall provide any
service equivalent fo any of the Serviges against:

2551 claims in respect of ail emoluments and all other confractual or statutory
paymenis unpaid by Project Co or a Service Provider to any persen
entitled to such payments from Project Co or a Service Provider who is
or has been employed or engaged by Project Co or any Service Provider
on or after the Relevant Service Transfer Date but prior to the date of
expiry or termination of this Agreement, and all income tax and pension
and national insurance contributions payable therenn; and

255.2 insofar as Clause 25.5.1 does not apply, alf Direct Losses incurred by the
Authority as a result of any claim against the Authority in respect of any
liability to any person who is or has been empioyed or engaged {whether
as a consequence of the Transfer Regulations or of the provisions of this
Clause 29} by Project Co or any Service Provider in connection with the
provision of any of the Services, where such claim arises as a result of
any act or omission of Project Co or the Service Provider nccurring after
the Relevant Service Transfer Date and before the expiry or termination
of this Agreement;

BUT the indemnities in Clauses 25.5.1 and 75.5.7 shall not apply to the extent that
the claim arises from a wrongful act or omission of the Authority or is in respest of
sums for which the Authority is liable pursuant to Clause 25.2.

Clause 49.3 {Conduct of Claims) of this Agreemeant shall apply where any claim is
made in respect of the indemnities given by Project Co under Clause 25.5
{Project Co indemnities).

on expiry or earlier termination of this Agreement

On the expiry or earlier termination of this Agreement, the Authority and Project Co
agree that it is their intention that the Transfer Regulations shall apply in respact of
the provision thereafter of any service equivalent to a Service but the position shall
be determinad in accordance with the Law at the date of expiry or termination as
the case may be and this Clause is without prejudice to such determination,

Project Co shall not and shalt procure that no Service Provider shall make any
material change to the terms and conditions of employment of any person
empioyed in the provision of any Service, transfer any person employed in the
provision of any Setvice to another part of its business, or materially increase or
decrease the number of such persons:

25.8.1  within the period of twelve {12) months immediately preceding the expiry
of this Agreement, or
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26

27

25.9

25.10

2582 within the period of twelve months befare the termination of this
Agreement or, if shorter, during the periad of notice of terminatian

without the Authority's consent {which shall nat be unreasonably withheld), except
if such change is required by Law.

if the Transfer Regulations do not apply on the expiry or earlier termination of this
Agreement, the Authority shali ensure that each new provider of a service
equivalent to a Service an or after the expiry or earlier termination of this
Agreement {including the Authority) shall offer employment to the persons
employed by Project Co or a Service Provider in the provision of the Service
immediately before the expiry or earlier termination of this Agreement and shall
indemnify Project Co or a Service Provider for Direct Losses any of them may
suffer or incur as a result of its failure to do so, and for any costs, claims or
liabilities for redundancy payments {whether statutory or contractual}.

If an offer of employment is made in accordance with Clause 25.9 the empioyment
shall be an the same terms and conditions as applied immediately before the
expiry ar earlier termination of this Agreement Including full continuity of
employment, except that the Authority or clher new service provider may at its
absolute discretion not offer such terms and conditions if there has been any
change to the terms and conditions of the persons concerned in breach of Clause
25.8,

NCT USED

SITE SECURITY AND PERSONNEL ISSUES

Access

271

272

27.3

274

The Authority shall have the right to refuse admittance to, or order the removal
from, the Facilities of any person employed by {or acting on behalf of} Project Co,
any Project Co Party or any sub-confractor whose presence, in the reasonable
opinion of the Authority, is likely to have a material adverse effect on the provision
by the Authority of the relevant Authority Services at the Facilities or who is not a
fit and proper persan to be in the Facilities.

Action taken under Clause 27.1 shall forthwith be confirmed in writing by the
Authority to Praject Co and, to avoid doubt, shall nat relieve Project Co of any of
its obligations under this Agreemant.

If and when so directed in writing by the Authority, Project Co shall within twenty
{20) Business Days provide a list of the names and addresses of all persons it
expects may require admission in connection with this Agreement, to any
premises occupied by the Authority, specifying the capaciies in which those
persons are cancerned with this Agreement and giving such other particulars as
the Authority may reasonably require.

The decision of the Authority as to whether any person is to he refused admission
shalf be final and conclusive,
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Authority Policies

275

27.6

277

Project Co shall, and shall procure that all Project Co Parties shall, comply at all
times with the Authority Policies.

The Authority shall notify Project Co of any proposed change to the Authority
Policies as soon as practicable {and, in any event, prior to such change taking
effect} and consult with Project Co. Subject to Clause 27.7, such change shall
take effect as a Change in accordance with Schedule Part 16 {Change Protocof.

The Authoriy may, at its sole option, notify Project Co that Project Co shail not be
obiiged in comply with any change to any Authority Policy and that Project Co
should continue to comply with the relevant Auihority Policy prior to any change in
which case such change shail not take effect as a Change in accordance with
Schedule Part 16 {Change Protocol).

Resources and training

27.8

279

Project Co shall procure that:

27.8.1 there shall at all times be a sufficient number of staff {inciuding all
relevant grades of supervisory staff) engaged in the provision of the
Services with the requisite level of skill and experience. To avoid doubt,
this obligation shall include ensuring that there are sufficient staff to
cover periods of holiday, sickness, other absence, and anticipated and
actual peaks in demand for each of the Services; and

27.8.2  all staff receive such training and supervision as is necessary to ensure
the proper performance of this Agreement and compliance with all health
and safety rules, procedures and requirements,

Not used,

Convictions and disciplinary action

2710

27.11

Project Co (to the extent permitted by Law) shall procure that all potential staff or
persons performing any of the Project Operations wha may reasonably be
expectad in the course of their employment or engagement to have access to
children, the elderly and/or vulnerable adulis;

27.10.1 are questioned concerning their Convictions; and

27.10.2 are required to complete a Protecting Vulnerable Groups Scheme form.

Project Co shall procure that no person who discloses any Convictions, or whae is
found to have any Convictions following the completion of a Protecting Vuinerable
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2712

2713

27.14

Groups Scheme farm, in either case of which Project Co or a Service Pravider is
aware or ought to be aware is employed ar engaged in the provision of the Project
Operations without the Autharity’s prior written consent (such consent not to be
unreasonabily withheld or delayed}.

Project Co shall procure that the Authority is kept advised at all times of any
person employed or engaged by Project Co or any Service Provider in the
provision of any of the Project Operations who, subsequent to hisfher
commencement of such employment or engagement, receives a Conviction of
which Proiect Co or a Service Provider becomes aware or whose previous
Convictions becorme known to Project Go or a Service Provider.

The Authority’'s Representative (acting reasonably) may instruct Project Co to
procure that appropriate disciplinary action is taken against any empioyee of
Project Co or any Sub-Contractor (in accordance with the terms and conditions of
employment of the employee concerned) who misconducts himself or is
incompetent or negligent in his duties or whose presence or conduct on the Site or
at work is otherwise considered by the Authority’'s Representative (acting
reasonably) to be undesirable. The Authority shall co-operate with any such
disciplinary proceedings and shall be advised in writing by Project Co of the
outcome.

Froject Co shall progure that there are set up and maintained, by it and by all
Service Praviders, persannel policies and procedures caovering all relevant matters
{including discipline, grievance, equal oppartunities and heaith and safety).
Froject Co shall procure that the terms and the impiementation of such policies
and procedures comply with Law and Good Industry Practice and that they are
published in written form and that copies of them {and any revisions and
amendments to them} are forthwith issued to the Autharity.

Management

27.15

27.18

Project Co shall consuit with the Authority in refation to the selection procedure for
Project Ca's Facility Manager and such person shall not be appointed {or
replaced} without the prior writlen consent of the Autharity (such consent not to be
unreasanably withheld ar delayed}.

Project Co shail pravide, and shall procure that all Service Providers pravide, to
the Authority upon request details of their respective management arganisations.

Lists and Records

2717

Praject Co shall procure that the Authority’s Representative shall at ali reasonable
times have access ta all material details in respect of all employees of Praofect Ca
or any Service Provider engaged in the provision aof the Services including
numbers and categories of staff employed to perfarm the Services and inciuding in
respect of each such employee:

27.17.1 details of qualificatians; and
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27.17.2 details of training undertaken by the employee.

Health Requirements

2718

27.19

27.20

27.21

Project Co shall procure that all pofential employees or persons who may
otherwise perform any of the Services {other than Transferring Staff) undergo pre-
empioyment health screening {including a medical examination if necessary) by a
gualified occupational heaith professional to establish in each case that the
relevant person is medically fit for his proposed tasks in the provision of the
Services and that he does not pose at that time any danger to the health of other
persons {provided that Project Co is not reguired to procure compliance with an
obligation which contravenes the Equality Act 2010) and Project Co shall also
procure (to the extent permitted by Law) that all persons employed or engaged in
the provision of the Services shall undergo such medical screening examination or
treatment and provide such information during the currency of this Agreement
when reasonably requested to do so by the Autherity as required to ensure that
the Authority is able to comply with relevant legal obligations in respect of the
health of Authority staff, patienis or visitors to Authority premises.

To the extent permitted by Law, records of ail screenings, examinations or
treatments referred to in this Clause 27 (Sife Securty and Personnef Issues) shall
be held by Project Co on behalf of and as agent for the Authority and produced
(subject to requirements under the Law) for inspection upon request by the
Authority's Representative provided that no such inspection shail take place
unless each staff member has given his or her written consent to such inspection.

Project Co shall {to the extent permitted by Law) procure that the Authority shall be
informed upon reasonable request by the Authority of the outcome of each and
every medical screening examination or treatment referred to in Clause 27,18 with
reference to the purpose of the screening, examination or treatment concerned
and shall receive all such other information referred to in Ciause 27.18 subject fo
requirements under the Law.

The Authority’s Representative may (acting reasonably) refuse admittance to or
arder the removal from the Authority’s premises of any person employed or
engaged in the provision of the Services whose presence poses or is reasonably
hefieved to pose a risk to the health of Authority staff, patienis or visitors and such
action, which sha#i forthwith be confirmed in writing by the Authority, shall not
relieve Project Co of any of its obligations under this Agreement,

STOCKS CONSUMABLES, MATERIALS AND EQUIPMENT

Standards

281

28.2

All goods, equipment, consumables and materials which are to be used in the
provision of the Services shail be of satisfactory qualiy.

Froject Co shall ensure that the goods, equipment, consumables and materials
used by it or any Sub-Contracter in connection with the provision of any of the
Services {each as a distinct and separate obligation) are:
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28.2.1  maintained in a safe. serviceable and clean condition in accordance with
Goaod Industry Fractice;

28.2.2 of the type specified in the Service Level Specificativn and/or the Method
Statements (where appropriate); and

2823 in compliance with any relevant rules, reguiations, codes of practice
and/or British or European Standards,

and shall, as soon as practicable after receiving s request from the Authority's
Representative, supply to the Authority's Representalive evidence to demonstrate
fts compliance with this Clause 28.2.

Froject Co shall procure that sufficient stocks of goods, consumables, eguipment
and malerials are held in order to comply with its obligations under this
Agreement.

Hazardous substances and materials

28.4

28,5

28.8

Project Co shall noi install, keep or use in or on the Faciities any materiais,
equipment or apparatus the Installation, keeping or use of which is likely to cause
{or in fact causes);

2541  material damage to the Facilities;

28.4.2  dust, noise or vibration constituting a nuisance to the aowners andfor
occupiers of any property adjoining or near (o the Facilities; or

28.4.3 the generation, accumulation or migration of any hazardous substance in
an unlawful manner whether within or ouiside the Facilities,

and shall use all reasonable endeavours to ensure {by directions to staff and
otherwise} that all materials, equipment or apparaius in or on the Facilities is
operated sn as to minimise noise and vibration likely to cause annoyance or
disturbance and the unlawful generation or migration of any hazardous substance.

Project Co shall not bring in or on to (or keep or maintain in or on) the Faciiitias
any hazardous materials or equipment without the prior written consent of the
Authority and unless Project Co has complied with all relevant Law.

Without prejudice to the generality of its obligations, Project Co shail:

28.8.1 procure that all hazardous materiais and equipment used, by it or by a
Sub-Contractor or used on behalf of any of them, or stored, by it or by a
Sub-Contractor or stored on behalf of any of them, on the Site are keptin
accordance with all relevant Law and Good Industry Practice, properly
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28.6.2

and securely labefled and stored, under appropriate supervision and
used only by appropriately frained and competent staff; and

lse ali practicable and reasonable means {o:

{a} prevent or counteract, to the satisfaction of the Authority's
Representative, the unlawful emission of any such hazardous
substance;,

{b} avoid the unlawful discharge into any conducting media serving

the Facilities of any hazardous substance;

{c) prevent the uniawful generation, accumutation or migration of
any hazardous substance at or from the Facilities; and

{d) prevent any environmental claims arising or any circumstances
arising likely to result in any environmental claims,

in so far as any such hazardous substance is, or should be, under the
controi of Project Co pursuant to this Agreement.

2387 The Authority shall:

28.71

2872

procure that all hazardous materials and equipment used, by it or by any
Authority Party or used on behalf of any of them, or stored, by it or by
any Authority Party or stored on behalf of any of them, on the Site are
kept in accordance with all relevant Law and Good Industry Practice,
properly and securely {abelled and stored, under appropriate supervision
and used only by appropriately trained and competent staff; and

use all practicable and reasonable means to;

(a} prevent or counteract the unlawful emission of any such
hazardous substance;

(b) avoid the unlawful discharge into any conducting media serving
the Facilities of any hazardous substance;

{c) prevent the unlawful generation, accumuiation or migration of
any hazardous substance at or from the Facilities; and

(d) prevent any environmental claims arising or any circumstances
arising likely o result in any enviranmental claims,
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28.8

in so far as any such hazardous substance is, or should be, under the
control of the Authority.

The Authority shail;

28.8.1

28.8.2

28.8.3

Community Banafits

28,9

28.10

maintain a COSHH register for the Facilities, which shail be up-io-date at
all imes;

ensure that a copy of the COSHH register is kept at the Facilities, and

ensure that a further copy of the COSHH registar is given to Project Co
as often as it is changed.

Froject Co shall comply with the Authority’s Community Benefits Requirements set
out in Section 1 {Authorily's Community Benefits Requirements) of Schedule Part
27 {Community Benefits} in accordance with Project Co’'s Community Benefits
WMethod Statements set out in Section 2 (Project Co’s Communilty Benefit Methoa
Staternents) of Schedule Part 27 {Community Banefits),

If, in relation to the Works, Project Co does notb:

28.10.1

28.10.2

28.10.3

empioy an Employment and Skills Co-ordinator (as set out in Method
Statement 1) during the Construction Phase, then Project Cao shaif pay te

the Authority the [N

establish the Community Benefit Strategy Group {as set out in Method
Statement 1} during the Construction Phase, then Project Go shall pay to

the Authority |

deliver the following agreed targets set out in the Employment and Skills
Plan during the Construction Phase, then Project Co shali pay to the
Authority the sum shown below;

(a) take on twelve {12} work exparience placements {16 years pius) in
the first twelve {12) months of construction and six {8} work
experience placements (16 vears plus} in the secand twelve (12)
months of construction then Project Co shall pay to the Authority

the sum o

(b}  take on four {4} wark experience placements (14 — 16 years} in the
first twelve {12} months of construction and two {2} work
experience placements {14 — 16 years) in the secand twelve {12}

months of construction then Project Co shail pay to the Authority
e sur I
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28.10.4

(@)

{d)

{e}

(N

{g)

(h)

{i}

ik

{k}

{1}

(n}

endgage in twenty four {24} active engagements with educational

establishments during the Works phase then Project Co shail pay
to the Authority the sum of_

recruit one {1} graduate from a Scottish HE estabfishment within
the first year of Construction Project Go shall pay to the Autherity
the sum of

recruit six (8} New Apprentices within one year of consiruction

then Pmlect Co shall pai to the Authority the sum of [

six (B) axisting Apprentices to work on sife during year one then

Projects Co shall pai to the Authority the sum of [ EEGzN

not used,
fifteen {15) new jobs creaied by the Project then Project Co shall
an fo the Autharity the sum of —

subconiractors secure thirteen (13} S/NVQ stars in year one then
Project Co shail pay to the Authority the sum of

not usad;

nine {9) peopie from subconractor companies receive Supervisor
Training for Subcontractors within year one of construction then
Project Co shaill pay to the Authority the sum o

all subcontractors on site develop a Training Plan via Gonstruction
Skills, aligned to the Project Training Plan then Project Go shall
pay to the Authority the sum of [l

six (8) people from subcontractor companies receive Leadership
and Management Training for Subcontractars within year ane of
constructian then Project Co shali pay to the Authority the sum of

ten {10} peopie from subcontractor companies receive Advanced
Heaith and Safety Training lor Subcontractors within year one of
construction then Project Co shail pay to the Authority the sum of

undertake a minimum of five {5} Meet the Buyer events and five (5) Get
Ready for Tender programmes {both as set out in Project Co’s
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28.11

2812

28.10.5

28108

Community Benefits Method Statement 3) during the Construction
Phase, then Project Co shall pay to the Authority the sum of

pravide time kank affer during the construction Phase then Project Co
shaif pay to the Autharity the sum of

provide guarterly progress information during the Construction Phase in
accordance with Section 3 (Provision of information (o Aufhorily) of
Schedule Fart 27 (Community Benefits}, then on the occurrence of each
such failure Project Co shall pay to the Authorily the sum of

provided that in each case the Authority has first served notice on Project Co
notifying it of its non-compliance and Project Co has failed to reciify such non-
compliance within twenty {20} Business Days of such notice.

The Authority's sofe and exclusive remedy in respect of a breach of Clause 28.10
above shail he the paymenis provided for in Clause 28.10 and Project Co's
maximurm fab#ity in this respect shall be

if, in relation to the Services, Project Co does not:

28.12.1

28122

28.12.3

28124

deliver all the agreed targets within the Employment and Skills Plan

during the Cperational Term per Contract Year, then Project Co shall pay
to the Authorty the sum of

continug the Gommunity Bensfit Strategy Group during the QOperational

Term, then Pro‘Iect Co shall pay to the Authority the sum of

on an annual basis contractually secure participation frotn specialist
suppiters and sub-contractors in marketing appropriate tenders through

agreed SME/SE tender databases, then Project Co shall pay to ths
Auhorty the sum of

provide annual progress information during each Contract Year of the
Operational Term in accordance with Section 3 {Frovision of information
fo Authorfty) of Scheduie Part 27 (Communily Benefits), then on the
occurrence of each such failure Project Co shall pay to the Authority the
sum of
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28,13

28,14

2815

2818

provided that in each case the Authority has first served notice on Project Co
notifying it of its non-compliance and Project Go has failed to reciffy such non-
compiiance within twenly Busingss Days of such notice.

The Authority's scle and exclusive remedy in respect of a breach of Clause 28.12
shall be the payments provided for in Clause 28,12 and Project Co's maximum

Habitity in this respect shall be £ G

if, in refation to the Works and Services, Project Co does not aclively seek
engagement with Heriot Watt University to suppor its curdcuium developrment or
research activity, then Project Co shall pay to the Authority the sum of
* and H

The Authority’s sole and exclusive remedy in respect of a breach of Clause 25.14
shall be the payments provided for in Clause 28.14 and Project Co's maximum

tiabllity in this respect shalt be [ EEGTGNGNGEEEE

All payments due by Project Co ta the Authority under this Glause shall be payable
within twenty (20} Business Days of written demand.
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PART 7: DELAY EVENTS, RELIEF EVENTS AND FORCE MAJEURE

DELAY EVENTS

291

292

29.3

If, at any time, Proiect Co becomes aware that there will be {or is kkely to be) a
delay in completion of the \Works, Project Co shall forthwith give notice to the
Authority's Representative to that effect specifying the relevant delay or
impediment. In relation to any such delay or impediment if the Authority's
Representative is satisfied, or it is determined in accordance with Schedule Part
20 (Dispufe Resolution Procedure), that such delay or impediment has arisen as a
result of the occurrence of a Delay Event, then, subject to Clause 29.2, the
Authority's Representative shall allow Project Co an extension of #fme aqual to the
delay or impediment caused by such Delay Event {taking into account reasonably
foreseeable consequences of the Delay Event} and shall revise the Completion
Date accordingly but to avoid doubt, there shail be no extension to the Project
Term as a result of any such delay or impediment.

if Project Co is {or claims to be} affected by a Delay Event:

2921 it shall {and shail procure that the Project Co Parties shall} take and
continue to take all reasonahle steps to eliminate or mitigate the
consequencas of such an event upon the performance of its obligations
under this Agreement and, where relevant, resume performance of lis
otligations affected by the Delay Event as soon as practicable; and

29.2.2 it shall neither be relieved from fiakility under this Agreement nor entitied
to any extension of time for the purpose of Clause 29 {Defay Evenis) to
the extent that it is deiayed or impeaded due to its faflure (if any) to
comply with its obligations under Clause 29.2.1 above.

For the purposes of this Agreement, a Delay Event means any of the fallowing to
the extant in each case that there will be {or is tikely to be) a delay in completion of
the Faciities:

29.3.1 the occurrence of a Qualifying Change in relation to which it has been
agreed or determined that the implementation of the Authority Change
would delay the completion of the Facilities;

29.3.2 any breach by the Authority and/or any Authority Party of any of the
Authority's express obligations under this Agreement to the extent in
each case that any such breach is not caused, or contributed to, by
Project Co or any Project Co Party;

29.3.3 the execution of works on the Site not forming part of this Agreement by
the Authority or any contractors employed by the Authority,

29.3.4  opening up of the Works pursuant to Clauses 13.3 tc 13.7 {inclusive)
where such Works are not subsequently found to be defective {unless it
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29.4

29.5

29.6

is agreed or determined in accordance with Schedule Part 20 {Dispiite
Resoiution Procedure) that the opening up of the Waorks was reasonable
in the light of other defects previously discovered by the Authority});

29.3.5 Force Majeure;

29.3.8  a Reiief Event; or

29.3.7 a Relevant Change in Law referred to in Clause 32.3.1 (Discriminatory
Change in Law) and Clause 32.3.2 (Specific Change in Law).

Without prejudice to the generality of Clause 29 {Delay Events), Project Co shall
give notice in writing fo the Authority's Representative as soon as it (or the
Contractor) can reasonably foresee a Delay Event occurring or, if the same is not
reasonably foreseeable, as soon as it {or the Contractor) shall become aware of a
Delay Event. Project Co shall within ten {10} Business Days after such
netification, give further written details to the Authority's Representative which shall
include:

29.41 astatement of which Delay Event the claim Is based upon;

29.4.2  details of the circumstances from which the Delay Event arises;

2943 details of the contemporary records which Project Co will maintain io
substantiate its claim for extra time;

29.4.4 details of the consequences {(whether direct or indirect, financial or non-
financial} which such Delay Event may have upon completion of the
Facilities; and

29.45 details of any measures which Project Go proposes to adopt to mitigate
the consequences of such Delay Event,

As soon as possible but in any event within five (5) Business Days of Project Co
(or the Contractor) receiving, or becoming aware of, any supplemental information
which may further substantiate or support Project Ca's claim then, provided that
the Completion Date has not otherwise already been revised pursuant fo Clause
29,7, Project Co shall submit further particulars based on such information to the
Authority's Representative.

The Authority's Representative shall, after receipt of written details under Clause
29.4, or of further particulars under Clause 29.5, be entitied by notice in writing to
require Project Co to provide such further supporting particulars as he may
reasonably consider necessary. Project Co shall afford the Authorty's
Representative reasonable facilities for investigating the validity of Project Co's
claim including, without imitation, onsite inspection.
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28.7

298

Subject to the provisions of this Clause, the Authority's Representative shall revise
the Compiletion Date in accordance with Clause 28.1 (Defay Events) as soon as
reasonabiy practicabie and in any event within five (5) Business Days of the later
of;

20.7.1 the date of receipt by the Authority's Representative of Project Ca's
notice given in accordance with Clause 28.4 and the date of receipt of
any further particulars (if such are required under Clause 29.8),
whichevet is the later: and

29.7.2 the date of receipt by the Authority's Representative of any supplemental
information supplied by Project Co in accordance with Clause 29.5 and
the date of receipt of any further particulars {if such are required under
Clause 29.8), whichever is the later.

if Project Co has failed to comply with the requirements as to the giving of notice
under Clause 29.4, or has failed to maintain records or afford facilities for
inspection to the Authority's Representative, then Project Co shall not be entitled
to any extension of time {and the Completion Date shalf not be revised) in respect
of any period of delay hy Project Co in giving notice or providing information under
Clause 29.4 and/or to the extent that its failure to maintain records or afford
faclities for inspection to the Authority's Representative has prevented the
Authority’'s Representative from assessing the conseguences of the Delay Fvent.

29.8.1 the Authority's Representative declines to fix a revised Completion Date;
or

29.8.2 Project Co considers that a different Completion Date should be fixed; or

29.8.3 thereis a disagreement as to whether a Delay Event has ocourred,

then Project Co shall be entited to refer the matter far determination in
accordance with Schedule Part 20 {Dispute Reso/ufion Procedtire).

Compensation

299

If the Delay Event is a Compensation Event Project Co's sole right io
compensation shall be as provided for in Clauses 29.11 to 29.13 inclusive. To
avoid doubt, no other Delay Event shall entitle Project Co to receive any
compensation save as otherwise expressiy provided in:

2991  Schedule Part 16 (Change Profocol) in the case of a Delay Event
referred to in Clause 23.3.1 (subject always to the provisions of Clause
32 (Changes in Law}); or
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29.14Q

29.11

2912

2913

29.9.2 Clause 32 (Changes in Law] in the case of a Delay Event referred to in
Clause 29.3.7

For the purposes of Clause 29.9, a Compensation Event means:

29.10.1 any Delay Event referred to in Clause 29.3.2, Clause 22.3.3 or Clause
29.3.4 for which, in each case, it has been agreed or determined
pursuant ta this Clause 29 (Delay Events) that Project Co is enfitled fo an
extension of time; or

29.10.2 in the period pricr to the Actual Completion Date, in circumstances where
there is no delay in completion of the Facilities any breach by the
Authority and/or any Authority Party of any of the Authority'’s express
obligations under this Agreement to the extant that such breach is not
caused, or contributed to, by Project Co or any Project Co Party.

Subject to Clause 29.12, if if is agreed, or determined, that there has been a
Compensation Event, and Project Co has incurred loss {inciuding loss of revenue}
and/or expense as a direct result of such Compensation Event, Project Co shall be
entitled to such compensation as would place Praject Ca in no belter or worse
position than it would have been in had the relevant Compensation Event not
occurred. Project Co shall promptly provide the Authority’s Reprasentative with
any additional information he may require in order to determine the amount of
such compensation,

Project Co shall take all reasonable steps so as to minimise the loss and/or
expense referred to in Clause 29.11 in relation to any Compensation Event and
any compensation payable shail:

29121 exclude any amounts incurred or to be incurred as a result of any failure
of Project Co {or any Project Co Party} to comply with this Clause 29.12;
and

29.12.2 be reduced by any amount which Project Co has recovered or will
recover under any insurance policy (or would have recovered if it had
complied with the reguirements of this Agreement or of any policy of
insurance reguired under this Agreement) which amount, to avoid doubt,
shall not include any excess or deductibles or any amount over the
maximum amount insured applicable to any such insurance policy,

The amount of any compensation due to Project Co under Clause 29.11 shall be
agreed between the parties or, failing agreement, determined pursuant to
Schedule Part 20 (Dispute Resolution Procedure} and such compensation shall be
payable:

28131 in respect of compensation for a Compensation Event to the extent
rasulting in Capital Expenditure being incurred the Authority shall
compensate Project Co for the actual Capital Expenditure incurred by
Project Co within twenty {20) Business Days of its receipt of a written
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RELIEF EVENTS

30.1

30.2

29.13.2

demand accompanied by a valid VAT invoice for the same by Project Co
supported by all relevant information; and

in all other cases in accordance with Section 6 (Changing the Financial
Model) of Schedule Part 16 {Change Protocol) as if a Relevant Event
had taken place.

For the purposes of this Agreement, subject to Clause 30.4, Relief Events mean
any of the foilowing events:

3011

30.1.2

30.1.3

30.1.4

30.1.5

30.1.8

30.14.7

fire, explosion, lightning, storm, tempest, finod, bursting or overflowing of
water tanks, apparatus or pipes, lonising radiation (to the extent # does
not constitute Force Majeure), earthquake, riot or civil commaotion;

failure by any statutory underaker, utility company, iocal authority or
other like bady to carry out works or provide services;

accidental lnss or damage to the Works and/ar Facilittes or any mads
servicing the same;

without prejudice to any obligation of Project Co to provide stand-by
power facllites in accordance with the Authority's Consfruction
Requirements, the Service Level Specification, failure or shortage of
power, fugl or fransport;

hlockade or embargo falling short of Force Majeure;

the discovery of fossils, antiguities and human remains reguiring action
in accordance with Clause 19 {Fossils and Antiquities), or

officiai or unofficial strike, lockout, go slow or other dispute in each case
nenerafly affecting the construction, building maintenance or facilities
management industry {or a significant sector of that industry?},

provided in each case that such event does not arise {directly or indirectly} as a
result of any wilful act or default of the party claiming relief andfar (i} in the case of
Project Co claiming relief, any Project Co Party and (i} in the case of the Authority
claiming relief, any Authority Party.

Subject to Clauses 30.3 and 30.4, no right of termination shall arise under this
Agreement by reasan of any failure by a party to perform any of its obligations
under this Agreemant to the extent that such failure to perform occurs because of
the occurrence of a Relief Event {and, to avoid doubt, and without prejudice to
Clause 30.9, unless expressly stated to the contrary in this Agreement, it is
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30.3

acknowledged that all other rights and obligations of the parties under this
Agreement remain unaffected by the occurrence of a Relief Event}.

Without prejudice to Project Co's rights under Clause 29 (Delay Events), Project
Co shall only be relieved of its obligations under Clauses 12 (The Design,
Construction and Commissicning Process), 13 (Right of Access of Authority's
Representative), 14 (Programme and Dafes for Completion), 17 {Pre-Completion
Commissioning and Complefion) and 29 (Delay Events) by Delay Events in
accordance with Clause 29 (Delay Events).

Mitigation

30.4

30.5

30.6

30.7

30.8

Where a party is {or claims to be) affected by a Relief Event:

30.4.1 it shall take all reasonable steps to mitigate the consequences of such an
event upon the performance of its obligations under this Agreement,
resume performance of its obligations affected by the Relief Event as
spon as practicable and use all reasonable endeavours to remedy its
failure to perform; and

30.4.2 it shall not be entitled to rely upon the relief afforded to it pursuant to
Clause 30.2 of this Agreement to the extent that it is not able to perform,
or has not in fact performed, its obligations under this Agreement due to
its failure (if any) to comply with its obligations under Clause 30.4.1
above.

The party claiming relief shall serve written notice on the other party within five (5)
Business Days of it becoming aware of the relevant Relief Event. Such initial
notice shall give sufficient details to identify the particular event claimed to be a
Relief Event.

A subsequent written notice shall be served by the party claiming relief on the
other party within a further five (5) Business Days of the notice referred to in
Clause 30.5 which shall contain such relevant information relating to the failure to
perform (or delay in performing) as is available, including (without limitation) the
effect of the Relief Event on the ability of the party to perform, the action being
taken in accordance with Clause 30.4, the date of the occurrence of the Relief
Event and an estimate of the period of time required to overcome it (andfor its
effects).

The party claiming relief shall notify the other as soon as the consequences of the
Relief Event have ceased and of when performance of its affected obligations can
be resumed.

If, following the issue of any notice referred to in Clause 30.6, the party claiming
relief receives or becomes aware of any further information relating to the Relief
Event (and/or any failure to perform), it shall submit such further infermation to the
other party as soon as reasonably possible,
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30.9

To avoid doubt, and subject io any ather express provision of this Agreement, the
occurrence of a Relief Event shall not entitle Project Co to any compensation.

31 FORCE MAJEURE

31.1

31.2

31.3

31.4

For the purposes of this Agraament, Force Majeure means any of the following
cvents or circumstances:;

M1 war, civii war, armad conflict or terrorism; or

31.1.2  nuclear contamination unless in any case Project Co and/or any Project
Co Party is the source or the cause of the contamination; ar

31.1.3 chemical or biological contamination of the Works and/or the Facilities
and/or the Site from any of the events referred to in Clause 31.1.1 ahove:
or

31.1.4  pressure waves caused by devices travelling at supersonic speeds,

which directly causes either party io be unabie ta comply with all or a material part
of its ohligations under this Agreement.

Subject to Clauses 31.3 and 31.4 the party claiming relief shall be relieved from
liability under this Agreement fo the exient that by reason of the Force Majeure it is
not able to performn its obligations under this Agreement. For the avoidance of
doubt (but without prejudice io Clause 41 (Terminafion Resufting from Force
Majeure}} the Authority shall not be entitled to terminate this Agreement for a
Project Co Event of Defaull if such Frojeci Co Event of Default arises from a Force
Majeure Event.

Where a party is {or claims to be) affected by an event of Force Majeure:

31.31 it shali take all reasonable steps to mitigate the consequences of such an
event upon the performance of its obligations under this Agreement,
resume performance of its obligations affected by the event of Force
Majeure as soon as practicable and use all reasonable endeavours to
remedy its failure to perform; and

31.3.2 it shali not be relieved from liability under this Agreement to the extent
that it is not able to perform, or has not in fact performed, its obligations
under this Agreement due to its failure (if any) io comply with its
obligations under Clause 31.3.1.

Without prejudice to Project Co's rights under Clause 29 {Defay Events), Project
Co shall only be relieved from its obligations under Clauses 12 {The Design,
Construction and Commissioning Process), 13 (Right of Access of Authorily’s
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315

316

3.7

31.8

31.8

31.10

Representative}, 14 {Programme and Dates for Compfetiony and 29 (Delay
Evenis) by Delay Events in accordance with Clause 29 (Defay Events).

The party claiming relief shali serve writfen notice an the other party within five (5)
Business Days of it becoming aware of the relevant event of Force Majeure. Such
initial notice shall give sufficient details to identify the particular event claimed to
be an event of Force Majeure.

A subseguent written notice shall be served by the party claiming relief on the
other party within a further five (B} Business Days which shall contain such
relevant information relating to the faiiure to perform (or delay in performing) as is
avajlakle, including {without limitation) the effect of the event of Force Majeure an
the ability of the party to perform, the action being taken in accordance with
Clause 31.3, the date of the occumrence of the event of Force Majeure and an
estimate of the period of time required to avercame it (and/or its effects).

The party claiming relief shall notify the other as soon as the consequences of the
event of Force Majeure have ceased and of when performance of its affected
obligations can be resumed.

[f, following the tssue of any notice referred to in Clause 31.5, the party claiming
relief receives or becomes aware of any further information relating to the event of
Force Majeure {and/or any faiiure to perform), it shall submit such further
information to the other party as soon as reasonably possible.

Nothing in this Clause 31 shall affect the Authority's entitement to make
Deductians in the period during which any event of Force Majeure is subsisting.

The parties shall endeavour to agree any madifications to this Agreement which
may be equitable having regard to the nature of an event or events of Force
Majeure. Schedule Part 20 {Dispule Resoiution Procedure) shall not apply to a
failure of the Authority and Froject Co to reach agreement pursuant to this Clause
31.10.
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32

PART 8: CHANGES IN LAW & CHANGES

CHANGES IN LAW

General

32.1

Project Co shall take all steps necessary to ensure that the Project Operations are
performed in accordance with the terms of this Agreement (including, without
limitation, Clause 5.2.1) following any Change in Law.

Relevant Changes ih Law

322

32.3

Subject to Clause 32.4.3(e) and Clause 32.4.3(f) and on the occurrence of any
Relevant Change in Law, the parties shall be entitled to seek adjustments to the
Annual Service Payments to compensate for any increase or decrease (as the
case may be) in the net cost to Project Co of performing the Project Operations.
Such adjustments (if any) will be calculated in accordance with and subject to
Clause 32.4,

Relevant Change in Law means any of the following:

32.3.1

32.3.2

32.3.3

the occurrence of any Discriminatory Change in Law having an impact
on the cost of performance of the Project Operations;

the occurrence of any Specific Change in Law having an impact on the
cost of performance of the Project Operations; or

the occurrence, after the relevant date, of any Change in Law which
requires any work of alteration, addition, demolition or extension or
variation in the quality or function of the Facilities which is not
Maintenance Work or Lifecycle Replacement or work which Project Co
would otherwise be required to undertake to comply with its obligations
under this Agreement. For the purposes of this Clause 32.3.3, the
relevant date shall be the later to occur of the Completion Date and the
Actual Completion Date, save where the Actual Completion Date is
delayed by a Compensation Event, a Delay Event referred to in Clause
29.3.1 or by a Delay Event referred to in Clause 29.3.7, in which case
the relevant date shall be the later to occur of the Completion Date and
the date on which the Works would have been completed in accordance
with this Agreement had the relevant Compensation Event or Delay
Event not occurred,

provided that:

{a) such Change in Law (or, in the case of a Specific Change in
Law, change to a NHS Requirement or Regulatory
Requirement as the case may be) was not reascnably
foreseeable at the date of this Agreement by an experienced
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contractor performing operations similar to the relevant the
Project Operations, on the basis of draft bills published in
Government green or white papers or other Government
departmental consultation papers, bills, draft statutory
instruments or draft instruments or proposals published in the
Official Journal of the European Union, in each case published:

{0 prior to the date of this Agreement; and

{ii} in substantiaily the same form or having substantially
the same effect as the Relevant Change in Law; and

(b) a Change in Law relating to the application for, coming into
effect, terms, implementation, repeal, revecation or otherwise
of any Planning FPermission shail not constitute a Relevant
Change in Law.

32.4 On the occurrence of a Relevant Change in Law:

32.4.1

32.4.2

32.4.3

gither party may give notice to the other of the occurrence of the
Relevant Change in Law,

the parties shall meet within fifteen (15) Business Days of the notice
referred to in Clause 32.4.1 to consult and seek to agree the effect of the
Reievant Change In Law. If the parties, within ten (10) Business Days of
this meeting, have not agreed the occurrence or the effect of the
Relevant Change in Law, either party may refer the question of whether
a Relevant Change in Law has occurred or the effect of any Relevant
Change in Law for resolution in accordance with Schedule Part 20
{Dispute Resoiution Procedure); and

within ten {10} Business Days of the agreement or determination referred
fo in Clause 32.4.2 above, the Authority’s Representative shall issue an
Authority Chanpe Notice and the relevant provisions of Schedule Part 16
{Change Protocon shall apply except that;

(a) Project Co may give notice to the Authority’s Representative
that it objects to such an Authority Change Notice only an the
grounds that the implementation of the Change would not give
effect to or comply with the Relevant Change in Law;

(b) the Authority shall {§) agree the implementation of the Low
Value Change, or {ii) confirm the estimate for the Medium
Value Change, or {ili} approve the High Value Change Stage 2
Subtmission, {as appropriate) in respect of the Change in
accordance with the relevant provisions of Schedule Part 16
{Change Protocol),
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General Change in Law

32.5

{c)

(h

the provisions of Clause 11 {Consents and Planning Approval)
shall apply,

the Authority shafl not be entitfed to withdraw any Authority
Change Notice or its agreement as to the implementation of the
Low Value Change, confirmation of an estimate for the Medium
Value Change or approval of a High Value Change Stage 2
Submission {as appropriafe}, issued in accordance with this
Clause 32.4;

Project Co shall, without prejudice to its general obiigation to
comply with the terms of this Agreement:

{D use all reasonable endeavours to mitigate the
adverse effects of any Relevant Change in Law and
take all reasonable steps to minimise any increase in
costs arising from such Relevant Change in Law; and

{ih use ali reasonable endeavours to fake advantage of
any positive or beneficial effects of any Relevant
Change in Law and take all reasonable steps to
maximise any reduction in costs arising from such
Relevant Change in Law; and

any compensation payahle, or reduction to the Annual Service
Payments, shall be calculated in accordance with the refevant
provisions of Schedule Part 16 {Changs Protocol) provided
that:

6] the amount of any compensation payable; or

{in) the amount by which the Annual Service Payment is
to be reduced,

shall not take into account any amounts incurred or to be
incurred as a result of Project Co's failure to comply with
Clause 32.4.3(e) above.

Either party may give notice to the other of the need for a Change which is
necessary in order to enahle Froject Co to comply with any Change in Law which
is not a Relevant Change in Law, in which event:

3251

the parties shall meet within fifteen (15 Business Days to consult and
seel to agree the effect of the Change in Law and any Change required
as a consequence. If the parties, within ten {10} Business Days of this
meeting, have not agreed the occurrence or the effect of the relevant

70



Change in Law, either party may refer the question of whether a Change
in Law has occurred or the effect of the Change in Law for resolution in
accordance with Schedule Part 20 (Dispute Resoiution Procedurej; and

32.5.2  within ten (10) Business Days of the agreement or determination referred
to in Clause 32.5.1 above the Autharity's Representative shall, if it is
agreed or determined that a Change is required in order to comply with
the Change in Law, issue an Authority Change Notice and the relevant
provisions of Schedule Part 16 (Change Profocol} shall apply except
that:

{a} Project Co may give natice to the Authority's Representative
that it objects to such an Authority Change Notice only on the
grounds that the implermentation of the Change would not give
effect to or comply with the Change in Law;

)’ the Authority shall {i} agree the implementation of the Low
Value Change; or {ii} confirm the estimate for the Medium
Value Change; or {iii) approve the High Value Change Stage 2
Submission, {as appropriate} in respect of the Change in
accordance with the relevant provisions of Schedule Part 16
{Changs FProtocol;

{c) the provisions of Clause 11 {(Consanfs and Planning Approval)
shall apply;

{d) the Authority shall nct be entitled to withdraw any Authority
Change Natice or its {i} agreement as to the implementation of
the Low Value Change; or {ii} confirmation of an estimate for
the Medium Value Change; or {iii} approval of a High Value
Change Stage 2 Submission {as appropriate), issued in
accordance with this Clause 32.5 {General Change in Law};
and

{e) Project Co shall not be entitted to any payment or other
compensation or relief from any performance of its obligations
under this Agreement in respect of such Change in Law or
associated Change (or the consetjuences of either}.

33 CHANGE PROTOCOL

The provisions of Schedule Part 15 (Change Protocol) shall have effect in respect of
Changes except as ofherwise expressly provided in this Agreement.
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34

PART 9: FINANCIAL

PAYMENT

Service Payments

34.1 Project Co shall not be entitled to receive any Monthly Service Payments until the
Payment Commencement Date. Subject to the provisions of this Agreement, the
Authority shall pay Project Co the Monthly Service Payments in respect of each
Contract Month following the Payment Commencement Date in accordance with
the provisions of Clause 34 and Schedule Part 14 (Payment Mechanism).

invoicing and payment arrangements

34.2 The provisions of this Clause 34.2 apply to the issue of invoices in respect of the
Maonthly Service Payments by Project Co under this Agreement:

342.1 On or before the fifteenth (15) day of each Contract Month Project Co
shall submit to the Authority an invoice (“Monthly Invoice”) aggregating
the following:

{a) the Monthly Service Payment for that Contract Month,
calculated in accordance with Section 2 (Calcufation of Service
Payments) of Schedule Part 14 (Payment Mechanism);

(b) adjustments to reflect previous over-payments and/or under-
payments {each adjustment stated separately);

(c) any other amounts due by one party to the other (and where
owed by Project Co showing as a negative figure);

{(d) any VAT payable in respect of the above amounts;

(e) as a negative figure, in respect of the Monthly Invoice issued
during the final Contract Month only, an amount equivalent to
twice the monthly average of the Deductions incurred in the
previous six Contract Months ("Estimated Deductions”),

and setting out the date of the invoice, the due date for payment of the
invoice and the account to which payment is to be made together with
supporting information that clearly sets out the derivation and calculation
of amounts referred to in the Monthly [nvoice.

34.2.2 Subject to Clauses 34.2.3 and 34.3 and the submission of the supporting
information referred to in Clause 34.2.1, where a Monthly Invoice shows
a net amount owed by the Authority to Project Co, the Authority shall pay
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34.2.3

34.24

34.2.5

the amount of the Manthly Invoice within twenty (20} Business Days of its
submissicn and delivery of a valid VAT invoice in respect thereof. Where
a Monthly Inveice shows a net amount owed by Project Co to the
Authority, Project Co shall pay that amount to the Authority within twenty
(20) Business Days of the Monthly Inveice or, at the option of the
Authority, carry forward that amount to the next Monthly Invoice to
reduce amounts which would otherwise be owed by the Authority to
Project Co,

Within 10 Business Days of the Expiry Date, Project Co shall provide to
the Authority a Monthly Service Report in respect of the final two
Contract Months. If the Deductions incurred in the final two Contract
Months exceed the Estimated Deductions, Project Co shall pay to the
Authority an amount equal to the excess within twenty (20) Business
Days of receipt of an invoice therefor. If the Estimated Deductions
exceed the Deductions incurred in the final two Contract Months the
Authority shall pay to Project Co an amount equal to the excess within
twenty (20) Business Days of receipt of an invoice therefor.

On or before the tenth (10} day of each Contract Month Project Co shall
submit to the Authority a Monthly Service Report in respect of the
immediately preceding Contract Month. The Monthly Service Report
shall set out, in respect of the immediately preceding Contract Menth:

(a) details of each and the aggregate amount of all Deductions
incurred in relation to Performance Failures;

{s)] details of each and the aggregate amount of all Deductions
incurred in relation to Availability Failures;

{c) other information detailed in Schedule Part 12 (Service
Requirermnents).

The parties shall endeavour to agree the contents of a Monthly Service
Report within ten (10) Business Days of its submission in accordance
with Clause 34.2.4, failing which either party may refer the matter to the
Dispute Resolution Procedure.

Manner of payment

34.3

Disputes

All invoices under this Agreement shall be raised in Pounds Sterling and the

money of account and money of payment in respect of all payments, liabilities and
claims {including any accrued rights) under this Agreement at any time shall
remain denominated in Pounds Sterling. All payments under this Agreement shall
be made in Pounds Sterling by electronic transfer of funds for value on the day in
question to the bank account of the recipient (located in the United Kingdom)
specified in the relevant invoice, quoting the invoice number against which
payment is made.
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34.4

If the Authority (acting in good faith) disputes all or any part of the Monthly Service
Payments calculated in accordance with Clause 34.2 {/nvoicing and Payment
Arrangements), the undisputed amount of the Monthly Service Payment shall be
paid by the Autherity in accordance with Clause 34.2 (/invoicing and Payment
Arrangements) and the provisions of this Clause 34.4 shall apply. The parties
shall use all reascnable endeavours o resolve the dispute in question within ten
(10} Business Days of the dispute arising. If they fail so to resolve it, either party
may refer the matter to the Dispute Resclution Procedure. Following reselution of
the dispute, any amount agreed or determined to have been payable shall be paid
forthwith by the Authority to Project Co, together with interest on such amount
calculated in accordance with Clause 34.5 (Late Payments).

Late Payments

34.5

Set-Off

34.6

34.7

Each party shall be entitled, without prejudice to any other right or remedy, to
receive interest on any payment not duly made pursuant to the terms of this
Agreement on the due date calculated from day to day at a rate per annum equal
to the Default Interest Rate and including from the day after the date on which
payment was due up to and including the date of payment.

Subject to Clause 46.12, whenever any sum of money shall be agreed, or
determined, as due and payable by Project Co to the Authority, such sum may at
the Authority's discretion be deducted from or applied to reduce the amount of any
sum then due, or which at any time afterwards may become due, to Project Co
from the Authority under this Agreement provided that the Authority has given
Project Co not less than five (5) Business Days' notice of its intention to deduct or
apply such sum.

Whenever any sum of money shall be agreed, or determined, as due and payable
by the Authority to Project Co, such sum may at Project Co's discretion be
deducted from or applied to reduce the amount of any sum then due, or which at
any time afterwards may become due, from Project Co to the Authority under this
Agreement provided that Project Co has given the Authority not less than five (5)
Business Days' notice of its intention to deduct or apply such sum.

VAT AND CONSTRUCTION INDUSTRY TAX DEDUCTION SCHEME

VAT

351

362

All amounts stated to be payable by either party under this Agreement shall be
exclusive of any VAT properly chargeable on any amount.

Each party shall pay to the other party any VAT properly chargeable on any supply
made to it under this Agreement provided that it shall first have received from the
other parly a valid tax invoice in respect of that supply which complies with the
reguirements of Part [[l VAT Regulations 1995.
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35.3

354

35.5

35.6

35.7

If either party (referred to in this Glause as the "First Party") shall consider that
any VAT which the other party {referred to in this Clause as the "Second Party")
claims to be properly chargeable to the First Party in connection with this
Agreement is not in fact properly so chargeable, the First Party shall be entitied to
require the Second Party to obtain a ruling from the Commissioners for Customs
and Excise {or, if relevant, such other body as is charged at the time with the
collection and management of VAT) (referred to in this Clause as the
“Commissioners™) as to the VAT (if any) properly so chargeable. The Second
Party shall forthwith request the Commissioners for such a ruling.

The foliowing further provisions shall apply in respect of the application for a rufing
in accordance with Clause 35 3;

3541 prior to submitting its request for such a ruling and any further
communication to the Commissioners in connection with the obtaining of
the ruling, the Second Party shall first obtain the agreement of the First
Party to the contents of such request and any such further
communication, such agreement not to be unreasonably withheld or
delayed,

35.4.2 the Second Party shall provide to the First Party coples of ail
communications received from the Commissioners in connection with the
application for a ruling as soon as practicable after receipt; and

354.3 the Second Party shall use all reasonable endeavours (including without
imitation the provision of such additional information as the
Commisstoners may require) to aobtain such & ruling as soon as
reasonably practicable following the initial request.

if a ruling is required by the First Party under Clause 35.3, the First Party shall not
be obliged to pay the VAT so claimed by the Second Party untess and until a
ruling is received from the Commissioners which states that a sum of VAT (the
"VAT Sum") is properly so chargeable or the Commissioners state that they are
not prepared to give any ruling on the matter. in this case, then subject to Clauses
35.6 and 35.7 and provided that the First Party shall first have received a vaiid tax
invoice which complies with the requirements of Part Il VAT Regulations 1895 and
which states the VAT Sum to be the amount of VAT chargeabile to the First Party,
the First Party shail pay the VAT Surp {and any interest or penaities aitributable to
the VAT Sum) to the Second Party.

If the First Party disagrees with any ruling obtained pursuant to Clause 35.3 by the
Second Party from the Commissioners, then the Second Party {provided that it Is
indemnified to its reasonable satisfaction against all costs and expenses including
Interest and penalities which it may incur in relation thereto) shall take such action
and give such information and assistance to the First Party as the First Party may
require to challenge such ruling or otherwise to resist or avoid the imposition of
VAT on the relevant supply.

The following further provisions shafl apply if the First Party shall exercise its rights
under Clause 3h.6;
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35.7.1 the action which the First Party shall be entitled to require the Second
Party to take shall include (without limitation) contesting any assessment
to VAT or other relevant determination of the Commissioners before any
VAT ftribunal or court of competent jurisdiction and appealing any
judgement or decision of any such tribunal or court;

35.7.2 if the Second Party shall be required to pay to or deposit with the
Commissioners a sum equal to the VAT assessed as a condition
precedent to its pursuing any appeal, the First Party shall, at its election,
either pay such sum te the Commissicners on behalf of the Seceond Party
or on receipt of proof in a form reasonably satisfactory to the First Party
that the Second Party has paid such sum to or deposited such sum with
the Commissioners the First Party shall pay such sum to the Second
Party;

35.7.3 save as specifically provided in Clause 35.5, the First Party shall not be
obliged to pay to the Second Party any sum in respect of the VAT in
dispute to the Second Party or in respect of VAT on any further supplies
made by the Second Party to the First Party which are of the same type
and raise the same issues as the supplies which are the subject of the
relevant dispute unless and until the final outcome of the relevant dispute
is that it is either determined or agreed that VAT is propetly chargeable
on the relevant supply or supplies: and

35.7.4 the Second Party shall account to the First Party for any costs awarded
to the Second Party on any appeal, for any sum paid to or deposited with
the Commissioners in accordance with Clause 35.7.2 which is repayable
to the Second Party and for any interest to which the Second Party is
entitled in respect of such sums.

Changes in recoverability of VAT

35.8

35.9

Subject to Clause 35.9, if, following a Change in Law, Project Co becomes unable
to recover VAT attributable to supplies to be made to the Authority by Project Co
pursuant to this Agreement, the Authority shall ensure that Project Co is left in no
better and no worse position than it would have been had such Change in Law not
occurred (including but net limited to making such amendments to this Agreement
as Project Co and the Authority shall agree acting reasonably), provided that
Project Co shall use all reasonable endeavours to mitigate the adverse effects of
any such Change in Law.

The provisions of Clause 35.8 shall apply only if (and to the extent that) the
Change in Law was not reasonably foreseeable at the date of this Agreement by
an experienced contractor performing operations similar to the relevant Works or
Services on the basis of draft bills published in Government green or white papers
or other Government departmental consultation papers, bills, draft statutory
instruments or draft instruments or proposals published in the Official Journal of
the European Union, in each case published:

35.9.1  prior to the date of this Agreement; and
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35.9.2

in substantially the same form as the Change in Law.

Construction Industry Tax Deduction Scheme

35.10  This Clause 35.10 (Construction Industry Tax Deduction Scheme) relates to the
Construction Industry Tax Deduction Scheme:

35.10.1

35.10.2

35.10.3

35.10.4

In this Clause 35.10 (Construction Industry Tax Deduction Scheme) (but
not otherwise).

(a) "the Act" means the Finance Act 2004

(b) "the Regulations” means the Income Tax (Construction
Industry Scheme) Regulations 2005 (Sl 2005/2045);

(c) "the Legislation" means Chapter 3 Part 3 of the Act and the
Regulations, taken together;

(d) "Contractor’ means a person who is a contractor for the
purposes of Chapter 3 Part 3 of the Act; and

{e) "sub-contractor' means a person who is a sub-contractor for
the purposes of Chapter 3 Part 3 of the Act.

Each of the Authority and Project Co shall comply with the Legislation.

If any payment due from the Authority to Project Co under this
Agreement is a contract payment under section 60(1) of the Act, then the
Authority, as Contractor, shall {not later than fifteen (15) Business days
before the first such payment is due to be made) verify, in accordance
with paragraph 6 of the Regulations, whether the sub-contractor is
registered for gross payment or for payment under deduction or is not
registered under Chapter 3 Part 3 of the Act.

If any payment due from the Authority to Project Co under this
Agreement is a contract payment under section 60(1) of the Act, then:

(a) if Project Co is registered for gross payment under section
83(2) of the Act, the Authority shall make a payment to Project
Co without any deduction;

(b} if Project Co is not registered for gross payments under section
63(2) of the Act, the Authority shall make a payment to Project
Co, subject to the deduction of the relevant percentage in
accordance with section 61(1) of the Act, and thereupon
Clause 35.10.6 below shall apply.
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36

356.10.5

35.106

35.10.7

35.10.8

35.10.9

If any dispute arises between the Authority and Project Co as fo whether
any payment due by the Authority to Project Co under this Agreement is
or is not a contract payment by virtue of the exemption in Regulation 23
of the Regulations, the parties will jointly apply to HM Revenue and
Customs for a written ruling and until such ruling is received it shall be
assumed that such payment is a contract payment and the provisions of
Clause 35.10 (Construction Indusitry Tax Deduction Scheme) shall apply
accordingly.

The Authority shall be entitled to make a deduction at the rate specified
in section 61(1) of the Act or at such other rate as may be in force from
time to time from the whole of any payment to Project Co (and not just
that part of such payment which does not represent the direct cost to
Project Co or any other person of materials used or to be used in
carrying out the construction operations to which the relevant payment
relates) unless prior to making such payment the Authority shall have
received written confirmation from HM Revenue and Customs (obtained
by and at the expense of Project Co} in a form which is reasonably
satisfactory to the Authority directing the Authority to make the deduction
against only a specified amount or proportion of any such payment to
Project Co.

Where any error or omission has occurred in calculating or making any
payment under this Clause 35.10 (Construction Industry Tax Deduction
Scheme) then:

(@) in the case of an over deduction, the Autherity shall correct that
error by repayment of the sum over deducted to Project Co;
and

(b) in the case of an under deduction, Project Co shall correct that
error or omission by repayment of the sum under deducted to
the Authority.

The Authority shall send promptly to H M Revenue & Customs any
returns required by the Legislation, and shall provide to Project Co a
payment statement (where appropriate) and/or such other information as
may be required by the Legislation in relation to any contract payment.

If compliance with this Clause 35.10 involves the Authority or Project Co
in not complying with any other of the terms of this Agreement, then the
provisions of this Clause shall prevail.

PAYMENT OF SURPLUSES AND COMPLIANCE WITH NPD REQUIREMENTS

Project Co shall:

36.1 subject to the proviscs, obligations and restrictions referred to in Article 3.1.2 of
the Articles of Association and the right to postpone payments referred to in Article
3.2 of the Articles of Association, pay to the Authority (or to such other party as the
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37

38

36.2

Authority may, in its absolute discretion direct), within 30 Business Days of each
Surplus Payment Date, the Surplus available as at the relevant Surplus Payment
Date as a rebate of the Monthly Service Payments for the Contract Year most
recently ended prior to the relevant Surplus Payment Date,; and

comply with the NPD Requirements at all times throughout the Project Term.,

FINANGIAL MODEL

371

37.2

Unless otherwise agreed between the parties, any amendments to the Financial
Mcdei shall reflect, be consistent with and be made only in accordance with the
provisions of this Agreement, and shall in all cases be subject to the prior written
approval of the Authority {such approval not to be unreasonably withheld or
delayed}. In the event that the parties fail to agree any proposed amendments to
the Financial Model, the matter shall be referred for resclution in accordance with
Schedule Part 20 (Dispute Resolution Procedure).

Following any amendment of the Financial Model in accordance with this
Agreement, Project Co shall promptly deliver a copy of the revised Financial Model
to the Authority in the same form as the original form {or such other form as may
be agreed by the parties from time to time).

RECORDS AND OPEN BOOK ACCOUNTING

Records and Reports

The provisions of Schedule Part 18 (Record Frovisions) shall apply to the keeping of
recards and the making of reports.
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PART 10: TERMINATION

AUTHORITY EVENTS OF DEFAULT

39.1

For the purposes of this Agreement, Authority Events of Default means any of the
following events or circumstances:

39.1.1

39.1.2

39.1.3

39.1.4

39.1.5

the Authority is in material breach of its obligations under Clause 8
(Nature of Land interests) (other than as a consequence of a breach by
Project Co of its obligations under this Agreement) and such breach
materially adversely affects the ability of Project Co to perform its
material obligations under this Agreement for a continuous period of not
less than thirty (30) Business Days; or

the Authority fails to pay any sum or sums due to Project Co under this
Agreement (which sums are not in dispute) which, either singly or in
aggregate, exceed(s) the amount of the Monthly Service Payment from
time to time and such failure continues for thirty (30) Business Days from
receipt by the Authority of a notice of non payment from Project Co; or

the Authority is in breach of its obligations under Clause 57.4; or

an Adverse Law or a Proposal for an Adverse Law being made; or

an expropriation, sequestration or requisition of a material part of the
assets and/or shares of Project Co or Hold Co by the Authority or a
Relevant Authority.

Project Co's options

39.2

On the occurrence of an Authority Event of Default, or within a reasonable time
after Project Co becomes aware of the same, and while the same is still
subsisting, Project Co may, atits option:

39.2.1

39.2.2

in respect of execution of the Works, suspend performance by it of its
obligations under this Agreement until such time as the Authority shall
have demonstrated to the reasonable satisfaction of Project Co that it is
capahle of performing, and will perform, its obligations under this
Agreement; ar

serve notice on the Authority (or such other party as may be notified in
advance in writing by the Authority to Project Co) of the occurrence (and
specifying details) of such Authority Event of Default. [f the relevant
matter or circumstance has not been rectified or remedied by the
Authority (or otherwise) in respect of Clause 39.1.1, Clause 39.1.3,
Clause 39.1.4 or Clause 39.1.5 within sixty (60) Business Days of such
notice, and in respect of Clause 39.1.2 within thirty {30) Business Days
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of such notice, Project Co may serve a further notice on the Authority (or
its substitute notified in accordance with this Clause 33.2.2) terminating
this Agreemant with immediate effect.

33.3 Project Co shall not exercise or purport to exercise any right to terminate this
Agreement {or accept any repudiation of this Agreement) except as expressly set
out in this Agreement.

PROJECT CO EVENT OF DEFAULT

Project Co Event of Defauit

40.1 For the purposes of this Agreement, Project Co Event of Default means any cf the
fallowing events or circumstances:

Insolvency

401.1  the occurrence of any of the following events in respect of Project Co,

nameiy:

(@)

{c;

(d}

Long stop

any arrangement or composition with or for the benefi of
cteditors (inciuding any voiuntary arrangement as defined in
the insolvency Act 1986) being entered into by or in relaticn to
Project Co;

a receiver, administratar, administrative receiver or other
encumbrancer taking pessession of or being appaointed over, or
any distress, execution ar other process being lavied or
enforced {and naot heing discharged within ten (10) Business
Days) upon, the whole or any material part of the assets of
Froject Co;

Project Ca ceasing to carry on business;

a petition being presented (and not being discharged within
twenty {20} Business Days}, or a resolution being passed or an
order heing made for the administration or the winding up,
bankruptcy or dissolution of Froject Co; or

if Froject Co shali suffer any event analogous to the events sat
out in Clauses 40.1.1{a} to (d) in any junsdiction in which i is
incorporated or resident;
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40.1.2

Default

40.1.3

40.1.4

Project Co failing to achieve the Actual Completion Date within a periad
of eighteen (18) maonths after the Completion Date.

{a) Proiect Co committing a material hreach of its obligations under
this Agreement which has a material and adverse effect on the
defivery of the Authority Services {other than as a consequence
of a breach by the Authority of its obligations under this
Agreement);

(b) Proiect Co wilfuily breaches Schedule Part 23 (Refinancing);

Project Co abandoning this Agreement or failing o commence the Works
by 31 July 2017,

Health and safety

40.1.5

at any time after the Actual Completion Date Project Co committing a
material breach of its obligations under this Agreement {othar than as a
consequence of a breach by the Authority of its obligations under this
Agreement} which resuits in the criminal investigation, prosecution and
conviction of Project Co or any Project Co Party or the Authority under
the Health and Safety Regime (an "H&S Conviction™} provided that an
H&S Conviction of a Project Co Party or the Authority shall not constitute
a Project Co Event of Default i, within ninety {80) Business Days from
the date of the H&S Conviction {whether or not the H&S Conviction is
subject to an appeal or any further judicial process}, the involvement in
the Project Operations of each relevant Project Co Farty (which In the
case of an individual director, officer or employee shall be deemed to
include the Project Cou Party of which that persan is a director, officer or
employee) is terminated and a replacement is appointed by Project Co in
accortiance with Clause 57.5 (Sub contracting).

In determining whether to exercise any right of termination or right to
require the termination of the engagement of a Project Co Party pursuant
to this Clause 40.1.5, the Authority shall:

{a) act in a reasonahle and propoertionate manner having regard to
such matters as the gravity of any offence and the identity of
the person committing it; and

{h) give all due consideraiion, where appropriate, to action other
than termination of this Agreement

Change in Control
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40.1.6

Asszignation

40.1.7

Deductions

40.1.8

Warning Natices

40.1.9

Payment

40.1.10

Insurance

40.1.11

Notification

the occcurrence of any Change in Control which is prohibited by Ciause
58 {Ownership Information and Changes in Controf);

Projact Co failing to comply with the provisions of Clauses 57.2 or 57.5;

in each of any three Contract Months in any six consecutive Contract
Months Froject Co has suffered Deductions equal to or greater than 0.48
percent of the Annual Service Payment for the current Contract Year; or

Project Co is awarded a total of five or more Warning Notices in any
period of 12 consecutive months; or

Preject Co failing to pay any sum or sums due to the Authority under this
Agreement (which sums are not in dispute} which, ejther singly or in
aggregale, exceed(s) TWO HUNDRED THOUSAND FOUNDS
{£200,000) STERLING {index linked) and such failure continues for sixty
{60} Business Days from receipt by Project Co of a notice of nan
payment from the Authority; or

a breach by Project Co of its obligation to take out and maintain the
insurances required by Clauses 53.1 and £3.2.

40,2 Project Co shall notify the Authority of the occcurrence, and delails, of any Project
Co Event of Defauit and of any event or circumstance which is likely, with the
passage of time or otherwise, to constitute or give rise to a Project Co Event of
Default, in either case promptly on Project Co becoming aware of its occurrence.

Autharity's options

40,3 Cn the occurrence of a Pmoject Co Event of Default, or within a reasonable time
after the Authority becomes aware of the same, and while the same is subsisting,
the Authority may:
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40.3.1 in the case of the Project Co Events of Default referred fo in Clauses
40.1.1 {Insolvency), 40.1.2 (Long Stop), 40.1.3(b), 40.1.5 {Health and
Safety), 4018 (Change in Control), 40.1.7 (Assignation), 40.1.8
{Deductions) 40.1.8 {(Warming Nolicesy, ur 40.1.10 {Faymenf), terminate
this Agreement in its entirety by notice in writing having immediate effect;

40.3.2 in the case of any Project Co Event of Default referred to in Clause
40.1.3{a) and 40.1.4, serve notice of defauit on Project Co requiring
Project Co at Project Co's aption either:

{a} to remedy the Project Co Event of Default referred to in such
notice of default (if the same is continuing} within twenty (20}
Business Days of such notice of default; or

{b} to put forward within twenty (20} Business Days of such notice
of default a reascnable programme {set out, if appropriate, in
stages) for remedying the Project Co Event of Default, The
pragramme shall specify in reasanable detail the manner in,
and the latest date by, which such Project Co Event of Defauit
is proposed to he remedied (Project Co shall only have the
optian of putting forward a programme in accordance with this
Clause 40.3.2{b) if it first notifies the Authority within ten {10)
Business Days of such notice of default that it proposes to do
50} and

40.3.3 in the case of any Project Co Event of Default referred ta in Clause
40.1.11 (Insurance) serve notice of default on Project Co requiring
Project Co to remedy the Project Co Event of Default (if the same is
cantinuing) within twenty (20) Business Days of such notice of default.

Remedy provisions

40.4

40.5

Where Project Co puts forward a programme in accordance with Glause 40.3.2(b},
the Authority shall have twenty {(20) Business Days from receipt of the same within
which to notity Project Co (acting reascnably) that it does not accept the
programme, failing which the Authority shall be deemed to have accepted the
programme. Where the Authority notifies Project Co that it doss not accept the
programme as being reasanable, the parties shall endeavour within the following
five {8) Business Days to agree any necessary amendments to the prograrmme put
forward. In the akisence of agreement within five (5) Business Days, the guestion
of whether the programme {as the same may have heen amendead by agreement)
will remedy the Project Co Event of Default in a reasonable manner and within a
reasonable time period {and, if not, what would be a reasonakile programme} may
ba referred by either party for resoiution in accordance with Schedule Part 20
{Dispute Resolution Procedure).

40.5.1  the Project Co Event of Default notified in a notice of defauit served
under Clause 40.3.2 or Clause 40.3.3 {as the case may he} is not
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remedied before the expiry of the period referred to in Clause 40.3.2{(a)
or Clause 40.3.3 {(as appropriate); or

40.5.2 where Project Co puts forward a programme pursuant to Clause
40.3.2{b) which has been accepted by the Authcrity or has been
determined tc be reasonabie and Project Co fails to achieve any element
of the proagramme or the end date for the programme (as the case may
be}; or

40.5.3 any programme put forward by Project Go pursuant to Clause 40.3.2(b})
is rejected by the Authority as not baing reasonable, and the Dispute
Resolution Procedure does not find against that rejection,

then the Authority may terminate this Agreement in its entirety by written notice fo
Project Co with immediate effect, Provided that for the purposes of Clause 40.5.2
if Project Co's performance of the programme is adversely affected hy the
occurrence of Force Majeure, a Relief Event or an Excusing Gause then, subject
te Project Co complying with the mitigation and other requirements in this
Agreement concerning Force Majeure, a Relief Event or an Excusing Cause (as
the case may be), the time for performance of the programme ar any relevant
element of it shall be deemed to be extended by a nericd equai to the delay
caused by Force Majeure, the Relief Event or the Excusing Cause (as the case
may be} which is agreed by the parties or determined in accordance with Schedule
Part 20 {Dispufe Resolution Procedure).

Authority's costs

40.6

44.7

Project Co shall reimburse the Authority for all reasonable costs incurred by the
Authority in exercising any of its rights pursuant to this Clause 40 {Froject Co
Event of Defaulfy {including, without limitation, any relevant increzsed
administrative expenses). The Authority shall take reasonable steps to mitigate
such costs.

The Authority shall not exercise, or purport to exercise, any right to terminate this
Agreement except as expressly set out in this Agreemeni. The rights of the
Authority (to terminate or otherwise) under this Clause are in addition (and without
prejudice} to any right which the Authority may have to claim the amaount of loss or
damage suffered by the Authority on account of the acts or omissions of Project
Co {or to take any action cther than termination of this Agreement).

TERMINATION RESULTING FROM FORCE MAJEURE

If, in the circumstances referred to in Clause 31 (Force Majsure), the parties have failed to
reach agreement on any modification to this Agreement pursuant to Clause 31 (Farce
Majeure) within six (6) calendar months of the date an which the party affected serves notice
on the other parny in accordance with Clause 31 {(Force Majeure) either party may at any
time afterwards terminate this Agreement by written notice (o the other party having
immediate effect provided always that the effects of the relevant event of Force Majeure
continues to prevent ejther party from performing zny material obligation under this
Agreement.
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43

44

AUTHORITY VOLUNTARY TERMINATION

42.1 The Authority shail be antitled to terminate this Agreement at any time on six {6}
months' written notice to Project Co. In the event of notice being given by the
Authority in accordance with this Clause, the Authority shall, at any time before the
expiration of such notice, be entitled to direct Project Co, where the Works (or any
part or parts of the Works) or any Service (or any elements of any Service) have
not been commenced, to refrain from commencing any such Works or Services (or
to procure the same).

EXFPIRY

This Agreement shall terminate automatically on the Expiry Date unless it shall have been
terminated earlier in accordance with the provisions of this Agreement. To avaid doubt,
Project Co shall not be entitied to any compensation for termination of this Agreement on
the Expiry Date.

CORRUPT GIFTS AND PAYMENTS

Prohibition on corruption

441 The term "Prohibited Act' means;

4411  offering, giving or agreeing to give to the Authority or any other pubiic
hady or to any person employad by or on behalf of the Authority or any
other public body any gift or consideration of any kind as an inducement
or reward:

(a) for doing or not doing {or for having done or not having done)
any act in relation fo the obtaining or performance of this
Agreement or any other agreement with the Authority or any
other public body; or

{b} for showing or not showing favour ar disfavour to any person in
refation to this Agreement or any other agreement with the
Authority or any other public body;

44,12  entering into this Agreement or any other agreement with the Authority or
any other public body in connection with which commission has been
paid or has been agreed to be paid by Project Co or on its behaif, or to
its knowledge, unless before the relevant agreement is entered into
particulars of any such commission and of the terms and conditions of
any such agreement for the payment of such commission have been
disclosed in writing to the Authority;

4413  committing any offence:
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44.1.4

Warranty

44.2

{a) under the Bribary Act 2010;

(b) under any Law creating offences in respect of frauduient acts;
af
{c) at comman faw, in respect of fraudulent acts in relation to this

Agreement or any other agreement with the Authority or any
other pubtic bady; or

defrauding or attempting to defraud or conspiring to defraud the Autharity
or any other public body.

Project Go warrants that in entering into this Agreaement i has not committed any
Prohibited Act.

Remedies

44.3

If Project Co or any Project Go Party {or anyone employed by or acting on behalf
of them) commits any Prohibited Act, then the Authority shall be entitled to act in
accordance with Clauses 44.3,1 to 44,3.6 below:

44.3.1

44.3.2

44.3.3

443 4

it a Prohibited Act is committed by Project Ca or by an empioyee not
acting independently of Project Co, then the Authority may terminate this
Agresment with immediate effect by giving written natice to Projact Co;

if the Prohibited Act is commitied by an emplaoyee of Project Co acting
independently of Project Ca, then the Authority may give written notice to
Project Co of termination and this Agreement will terminate, unless within
twenty {20} Business Days of receipt of such notice Progject Co
terminates the emplayee's employment and (if necessary) procures the
perfarmance of the relevant part of the Works and/or Services by another
person,;

if the Prohibited Act is committed by a Contracting Associate or by an
employee of that Contracting Associate not acting independently of that
Contracting Asscciate then the Authority may give written naotice to
Project Co of termination and this Agreement wiil terminate, unless within
twenty {20) Business Days of receipt of such notice Project Co
terminates the relevant Sub-Contract and procures the performance of
the relevant part of the Works and/or Services by another person, where
relevant, in accordance with Clause 57 {Assignation and Sub-
Contractingy;

if the Prohibited Act is committed by an employee of a Contracting
Associate acting independently of that Contracting Associate, then the
Authority may give notice to Project Co of termination and this
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44.4

44.3.5

44.3.6

Agreement will terminate, unless within twenty (20} Business Days of
receipt of such notice Project Co procures the termination of the
employee's employment and {if necessary) procures the performance of
the relevant part of the Warks and/or Services by another persan;

if the Prohibited Act is committed by any other persan not specified in
Ciauses 44.2.1 to 44.3.4 above, then the Authority may give notice to
Project Co of termination and this Agreement will terminate unless within
twenty (20) Business Days Project Co procures the termination of such
person's employment and of the appointment of their employer {where
the employer is not the Authority and where such person is not employed
by Project Co or the Contracting Associate) and {if necessary) procures
the performance of the relevant part of the Works andfor Services by
another person; and

any notice of termination under this Clause shall specify:

{a) the nature of the Prohihited Act;

{b} the identity of the parly who the Authority believes has
committed the Prohibited Act; and

{c} the date on which this Agreement will terminate in accordance
with the applicable provisions of this Clause.

Without prejudice to its other rights or remedies under this Clause, the Authority

shall be entitled to recover from Froject Co:

44.4 1

44.4.2

the amount or value of any such gift, consideration or commission; and

any other loss sustained in conseguence of any breach of this Clause.

Permitted payments

44.5

Naothing contained in this Clause shall prevent Project Co from paying any proper
commission or benus to its employees within the agreed terms of their
employment.

Notification

44 8

Project Co shali notify the Authority of the occurrence (and details) of any
Prohibited Act promptly on Project Co becoming aware of its occurrence,

interim Management
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447 Where Project Co is required to replace any Sub Contractor pursuant to this
Clause, the provisions of Clause 57.9 shall apply and be construed accordingly.
45 BREACH OF THE NPD REQUIREMENTS

Breach by Project Co

451

[f Project Co breaches Clause 36 {Fayment of Surpluses and Compliance with
NPD Requirements) then the Authority may terminate this Agreement, at any time
within 18 months of becoming aware of such breach, in accordance with Clause
45.2 below. The Authority shall inform Project Co of the occcurrence of any such
breach as scon as reasonably practicable after becoming aware of the breach,
provided that failure by the Authority to so inform Project Co shall not constitute a
breach of this Agreement by the Authority and shall not prejudice the exercise of
its rights under Clause 45.2.

Notice of Termination

452

If the Authority wishes to terminate this Agreement under this Clause 45 (Breach
of the NPD Requirements), it must first give Project Co notice stating:

45.2.1  that the Authority is terminating this Agreement under this Clause 45
(Breach of the NPD Requirements); and

452.2 that this Agreement will terminate on the date falling 30 Business Days
after the date of receipt of the notice.

and this Agreement will terminate on the day falling 30 Business Days after Project
Co receives the notice unless Project Co demonstrates to the satisfaction of the
Autherity {acting reasonably} that such breach was caused by an administrative
error of Project Co and Project Co rectifies such breach within 10 Business Days
of receipt of such notice, in which the notice shall be deemed not to have been
served,

46 COMPENSATION ON TERMINATION

46.1

46.2

If this Agreement is terminated pursuant to Clause 41 (Termination Resuiting from
Force Majeure), then the Authority shall pay compensation to Project Co in
accordance with Section 3 (Consequence of Termination for Force Majeure) of
Schedule Part 17 (Compensation on Termination).

If this Agreement is terminated pursuant to Clause 40 {Project Co Events of
Defaulfy other than pursuant to Clause 40.1.3(b), then the Authority shall pay
compensation to Project Co in accordance with Section 2 (Compensation on
Praoject Co Defaulf) of Schedule Part 17 (Compensation on Termination).
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463

46.4

46.5

If this Agreement is terminated pursuant to Clause 39 (Authority Events of
Defauft), then the Authority shall pay compensation to Prgject Co in accordance
with Section 1 (Compensation on Termination for Authority Default and Voluntary
Termination) of Schedule Part 17 (Compensalion on Termination),

If this Agreement is terminated pursuant to Clause 42 {Authorily Voluntary
Termination), then the Authority shall pay compensation to Project Co in
accordance with Section 1 {Compensafion on Termination for Authority Defauft
and Voiuntary Termination) of Schedule Pant 17 {Compensatian on Termination}.

If this Agreement is terminated pursuant to Ciause 40.1.3{b}, Clause 44.3 or
Clause 45 (Breach of the NPD Reguirements) then the Authority shall pay
compensation to Project Co in accordance with Secton 4 {Cormmupt Gifts and Fraud
or Breach of Refinancing or Breach of NPD Requirements) of Schedule Part 17
(Compensatfon on Termination}.

Tax equalisation

46.6

48.7

Where a payment is to be made to Project Co pursuant to Clause 46.1, Clause
483, Clause 45.4 or Clause 46.5 {a "Compensation Payment™) and Project Co
has a Relevant Tax Liability in respect of such payment, then the amount of the
Compensation Payment to be made by the Authority to Project Co shaill be
increased so as to ensure that Project Co is in the same position {after account is
taken of the Relevant Tax Liability} as it would have been in had it not been for
such Relevant Tax Liability.

For the purposes of this Clause 46 {Compensation on Termination):

46.7.1 "RelieF shall mean any relief, allowance or deduction in computing
profils or tax or a credit against, or right to repayment of, tax granted by
or pursuant to any legislation for tax purposes;

46.72 a "Relief derived from the Project” is a Relief which arises in
connection with the Project and includes any Relief arising as a
cansequence of the distribution of any amount obtained in respect of the
Project {ather than a Compensation Payment) by Project Co (whether by
way of interest, dividend or ather distribution, repayment, reduction or
redemption of capital or indebtedness ar return of assets or otherwise},
and

46.7.3 Project Co shall be regarded as having a "Relevant Tax Liability" in
respect of a Compensation Payment to the extent that:

{®) it has a liability for tax in conseguence of or in respect of a
Compensation Payment ("Actual Liability"); or

(b] it would have had a Hability for tax within paragraph {a) above
but for the utilisation of a Relief other than a Relief darived from
the Project {("Deemed Liability").
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46.8

46.9

48.10

46.11

In determining whether Project Co has a Relevant Tax Liability by reason of 2
Compensation Payment, it should be assumed that any Reliefs derived from the
Project which are available (o Project Co {or would have been so available but for
a surrender by Project Go of such Reliefs by way of group or consortium relief) for
offset against the Compensation Payment, or against tax in relation tc the same,
have heen so offset to the maximum extant nossihle,

Project Co shall keep the Authonty fully informed of all negotiations with the HM
Revenue and Customs in relation to any Relevant Tax Liability in respect of a
Compensation Payment. Project Co shall not agree, accept or compromise any
claim, issue or dispute relating to such Relevant Tax Liability without the prior
written consent of the Authority, which shall not be unreasonably withheld or
delayed. The Authority may, if it considers in good faith that such action is justified
having regard to the likely costs and benefits, direct Project Co to resist, appeal,
defend or otherwise dispute the Relevant Tax Liability in respect of the
Compsnsation Payment, provided that the cost of any such dispute {inciuding any
interest or penaities incurred) shall be at the Authority's expense. However, if
Project Go obtains professional advice from an independent person with reievant
expertise that any resistance, appeal, defence or other mode of dispute is not
likely to result in any more beneficial position in reiation to the Relevant Tax
Liahility, Project Co shall be entitled not to continue with such resistance, appeal,
defence or other mode of dispute. Where any resistance, appeal, defence or other
mode of dispute results in a more bensficial position in relation to the Relevant Tax
Liabliity, an adjustment wiil be made to the amount payable under Clause 45.6 to
reflect such outcome.

Any increase in the amount of a Compensation Payment which is payable under
Clause 46.6 shali be paid on the later of five (5} Business Days after a demand
therefore (together with evidence in sufficient detail for the Authority to satisfy itself
of the Relevant Tax Liability and its calculation) is made by Project Co and:;

46.10.1 in the case of an Actual Liabiiity, five (5) Business Days before the date
on which the relevant tax must be paid to the tax authority in order to
avoid incurring interest and penalties; and

46.1C.2 in the case of a Deemed Liability, five {5} Business Days before the date
on which tax which would not have been payable but for the utilisation of
the relevant Relief must be paid in order to avoid incurring interest or
penaities {whether by Project Co or otherwise) and, for the purposes of
determining when the Relief would otherwise have been utilised, Reliefs
shall be regarded as utilised in the erder in which they arise.

The Authority shall have the right to pay the amount payable under Clause 46.6
direct to HM Revenue and Customs in satisfaction of the relevant tax due by
Project Co.

Rights of Set-Off

4512

Te avoid doubt, the Authority's obligations to make any payment of compensation
to Project Co pursuant to this Clause are subject to the Authority's rights under
Clause 34.5, save that the Authority agrees not to set-off any amount agreed or
determined as due and payabie by Project Co to the Authority against any
payment of termination compensation {whether payable as a lump sum or in
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instalments} under Clauses 46.1, 46.3, 46.4 or 46.5, except to the extent that such
termination payment exceeds the Base Senior Debt Termination Amount or the
Revised Senior Debt Termination Amount (as the case may be) at that time.

Full and final settlement

46.13

Subject to the provisions of paragraph 2.1 of Section 5 (General) of Schedule Part
17 (Compensation on Termination):

46.13.1 any compensation paid pursuant to this Clause shall be in full and final
settlement of any claim, demand and/or proceedings of Project Co in
relation to any termination of this Agreement and/or any Project
Document (and the circumstances leading to such termination} and
Project Co shall be excluded from all other rights and remedies in
respect of any such termination; and

46.13.2 the compensation payable (if any) pursuant to this Clause 46
{Compensation on Termination) above shall be the sole remedy of
Project Co and Project Co shall not have any cther right or remedy in
respect of such termination.

CONSEQUENCES OF TERMINATION

Continued performance

471

Subject to any exercise by the Authority of its rights to perform, or to procure a
third party to perform, the obligations of Project Co, the parties shall continue to
perform their obligations under this Agreement, notwithstanding the giving of any
notice of default or notice of termination, until the Termination Date.

Transfer to Authority of Assets, Contracts etc.

47.2

On the service of a notice of termination in accordance with this Agreement for any
reason;

47.2.1  if prior to the Actual Completion Date, in so far as any transfer shall be
necessary fully and effectively to transfer property to the Authority,
Project Co shall transfer to, and there shall vest in, the Authority, such
part of the Works and/or the Facilities as shall have been constructed
and such items of the Plant and Group 1a Equipment and Group 1b
Equipment as shall have been procured by Project Co if the Authority so
elects:

4722 all goods and all materials on or near to the Site not yet incorporated in
the Works shall remain available to the Authority for the purposes of
completing the Works and if the cost of such goods and materials has
not been reflected in the payment of any compensation pursuant to
Schedule Part 17 (Compensation on Termination), subject to the
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4723

47.2.4

47.2.5

47.2.6

47.2.7

47.2.8

4729

payment by the Authority (determined as between a willing vendor and
willing purchaser with any disputes determined pursuant to Clause 56
{Dispute Resolution Procedurs));

the construction plant shall remain available to the Authority for the
purposes of completing the Works, subject to payment of the
Contractor's reasonable charges;

Project Co shail hand over to, and there shall vest in, the Authority, free
from any Encumbrances (other than any created on or by or against the
Authority), the Facilities and Group 1a Equipment and Group 1b
Equipment (which in the case of the termination of this Agreement in
accordance with Clause 43 {(Expiry) shall be in the state required in
accordance with Schedule Part 18 (Handback Procedure));

if the Authority so elects, Project Co shall procure that any of the
Construction Contract, the Service Contracts and/or the Independent
Tester Contract shall be novated or assigned to the Authority, provided
that where termination occurs under Clause 39 (Authority Events of
Defaulf) the consent of the Contractor, the Service Provider or the
Independent Tester (as the case may be) shall be required;

Project Co shall, or shall procure that any Contracting Asscciate shall (as
the case may be), offer to sell to the Autherity at a fair value (determined
as between a willing vendor and willing purchaser, with any disputes as
to such fair value being determined pursuant to Schedule Part 20
(Dispute Resoclution Procedure), free from any Encumbrance all or any
part of the stocks of material and other assets, road vehicles, spare parts
and other moveable property owned by Project Co or any of its
Contracting Associates and reasonably required by the Authority in
connection with the operation of the Facilities or the provision of the
Services;

Project Co shall deliver to the Authority (as far as not already delivered to
the Authority) one complete set of:

{a) "as built drawings” showing all alterations made to the Facilities
since the commencement of operation of the Facilities; and

(b} maintenance, operation and training manuals for the Facilities;

Project Co shall use all reasonable endeavours to procure that the
benefit of all manufacturer's warranties in respect of mechanical and
electrical plant and equipment used or made available by Project Co
under this Agreement and included in the Facilities are assigned, or
otherwise transferred, to the Authority with full title guarantee; and

Project Co shall deliver to the Authority the records referred to in Clause
38 (Records and Open Book Accounting) except where such documents
are required by Law fo be refained by Project Co or its Contracting
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47.3

Associates {in which case complete copies shall be delivered to the
Authority).

Project Co shall ensure that provision is made in all contracts of any description
whatsoever to ensure that the Authority will be in a position to exercise its rights,
and Project Co will be in a position to comply with its obligations, under Clause

47.2.

Transitional arrangements

47.4

47.5

On the termination of this Agreement for any reason, for a reasonable period both
before and after any such termination, Project Co shall have the following duties:

47.4.1

47.4.2

4743

47.4.4

Project Co shall co-operate fully with the Authority and any successor
providing to the Authority services in the nature of any of the Services or
any part of the Services in order to achieve a smooth transfer of the
manner in which the Authority obtains services in the nature of the
Services and to avoid or mitigate in so far as reasonably practicable any
inconvenience or any risk to the health and safety of the employees of
the Authority and members of the public;

Project Co shall as soon as practicable remove from the Site all property
not acquired by the Authority pursuant to Clause 47.2 {or not belonging
to the Authority or any Authority Party) and if it has not done so within
forty (40) Business Days after any notice from the Authority requiring it to
do so the Authority may (without being responsible for any loss, damage,
costs or expenses) remove and sell any such property and shall hold any
proceeds less all costs incurred to the credit of Project Co;

Project Co shall forthwith deliver to the Authority's Representative:

(a) any security passwords, access codes and other keys to the
Facilities and the equipment; and

(b) without prejudice to Clause 55 {Inteflectual Property), any
copyright licences for any computer programmes (or licences
to use the same) necessary for the operation of the Facilities
(but excluding computer programmes, which have been
developed or acquired by a Service Provider for its own use
and not solely for the purposes of provision of any of the
Services at the Facilities or the assignation or transfer of which
is otherwise restricted); and

Project Co shall as soon as practicable vacate the Site and (without
prejudice to Schedule Part 18 (Handback Procedure)) shall leave the
Site and the Facilities in a safe, clean and orderly conditicn.

If the Authority wishes to conduct a competition prior to the Expiry Date with a view
to entering into an agreement for the provision of services {which may or may not
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be the same as, or similar to, the Services or any of them; following the expiry of
this Agreement, Project Co shall co-operale with the Authority fully in such
competition process including {without limitation} by;

47.5.1

4752

providing any information which the Authority may reasaonably require io
conduct such competition but, to avoid doubt, information which is
commercially sensitive to Prgject Co shall not be provided {and, for the
purpose of this Clause 47.5.1 commercially sensitive shaif mean
information which would if disclosed to a competitor of Project Co give
that competitor a competitive advantage over Project Co and thereby
prejudice the business of Project Co but shall, to avoid doubt, exclude
any information to be disclosed in terms of Clause 25 (TUPE and
Employrment matters)); and

assisting the Authority by providing all {or any) paricipants in such
competition process with access to the Site and the Facilities.

Continuing Obligations

476

Save as otherwise expressly nrovided in this Agreement or as aiready taken into
account in the calculation of any termination sum or other payment of
compensation an termination pursuant to this Agreement:

47.6.1

47.6.2

termination of this Agreement shall be without prejudice to any accrued
rights and obligations under this Agreement as at the date of termination;
and

termination of this Agreement shalt not affect the continuing rights and
obligatians of Project Co and the Authorily under Clauses 10 (The Sife},
25 {TUPE and Emplcyment Matters), 31 {(Force Majsure), 34 (Paymen®),
35 (Taxatiom), 36 {Payment of Surpiuses and compliance with NPD
Reguirements), 37 {Custody of Financial Model), 38 (Records and
Reports), 41 (Termination Resulting from Force Majeure), 42 {Authority
Voluntary Terminatiom, 44 {(Corrupt Gifts and Payments), 48
{Compensation on Terminalion), 47.2, 474 and 47.5 {Transitional
Arrangements), 459 {Indemnities and Liabflity}, 53 (Insurance), 54
{(Exclusivns and Limits on Liabifity), 55 ({intellectual Property), 56
{Dispute Resolution Procedure), 59 (Mitigatfon), 61 {Confidentiality), 64
{Nafices) and Clause 73 (Gaverning Law and Jurisdiction} ar under any
other provision of this Agreement which is expressed to survive
termination or which is required to give effect to such termination or the
consequences of such termination.

HANDBACK PROCEDURE

The provisions of Schedule Part 18 {Handback Procedure) shall apply to the handback of
the Facilities to the Authority on expiry of this Agreement.
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PART 11: INDEMNITIES, WARRANTIES & INSURANCE

INDEMNITIES

Project Co indemnities to Authority

491

Project Co shall indemnify and keep the Authority indemnified at all times from and
against all Direct Losses sustained by the Autharity in consequence af:

49.1.1

48.1.2

49.1.3

49.1.4

any claim for, or In respect of, the death and/or personal injury of any
employee of, or person engaged by, Project Co or any Project Go Party
notwithstanding any act or omission of the Autharity or any Authority
Party;

any claim for, or in respect af, the death and/or personal injury of any
third party {other than a persan referred ta in Clause 45.2.1} arlsing out
of, or in the course of, the Praject Operations, save {o the exient caused
{or coniributed to} by any Unreasonable Act by the Autharily or any
Authority Party, breach of any express pravision of this Agreement by the
Authority ar any Authority Farty or any deliberate or negligent act or
omission of the Authority or any Authority Pary;

any physical ioss of or damage to Authority Assets arising by reason aof
any act or omission of Project Co or any Project Co Party, save to the
extent that such loss or damage arises out of the breach of any express
pravisian af this Agreement by the Authority or any Authority Party ar any
defiberate or negligent act or omission of the Authority or any Autharity
Party; and

any loss of or damage to property or assets of any third party arising by
reason of any act or omission of Project Co or any Praject Co Party,
save to the extent that such loss ar damage arises ouf of the breach of
any express provision of this Agreemeant by the Authority or any Authority
Party or any deliberate or negligent act or omission of the Autharity or
any Authority Party.

Authority indemnities to Project Co

49.2

Tha Authaority shall indemnify and keep Project Co indemnified at all times fram
and against all Direct Losses sustained by Project Co in consequence of:

49,2 1

4922

any claim for, or in respect of, the death and/or personal injury of any
employee of, or person engaged by, the Authority or any Autharity Party
notwithstanding any act or omission of Project Co or any Froject Cao
Party;

any ctaim for, ar in respect of, the death and/or personal injury of any
third party (ather than a person referred to in Clause 49.1.1} arising by
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49.2.3

49.2.4

reason of any act or omission of the Authority or any Authority Party in
the course of provision of the Authority Services, any Unreasonable Act
by the Authority or any Authority Party, breach of any express provision
of this Agreement by the Authority or any Autherity Party or any
deliberate act or omission of the Authority or any Authority Party, save to
the extent caused (or contributed to) by any act or omission of Project Co
or any Project Co Party;

any physical damage to any part of the Facilities or any assets or other
property of Project Co or any Project Co Party arising by reason of any
breach of any express provision of this Agreement by the Authority or
any Authority Party or any deliberate act or omission of the Authority or
any Authority Party, save to the extent caused {or contributed to} by any
act or omission of Project Co or any Project Co Party; and

any loss of or damage to property or assets of any third party arising by
reason of any breach of any express provision of this Agreement by the
Authority or any Authority Party or any deliberate act or omission of the
Authority or any Authority Party, save to the extent caused {or
contributed to) by any act or omission of Project Co or any Project Co
Party;

provided that in the case of Clauses 49.2.3 and 49.2.4 there shall be
excluded from the indemnity given by the Authority any liability:

{a) for the occurrence of risks against which and to the extent to
which Project Co is obliged to insure under this Agreement (but
for the avoidance of doubt, not such liability to the extent within
any applicable excess or deductible or over the maximum
amount insured or to be insured under such insurance); or

(b) in respect of a matter which is a Compensation Event; or

{c) in respect of malicious damage.

Conduct of claims

49.3

This Clause 49.3 (Conduct of Claims) shall apply to the conduct, by a party from
whom an indemnity is sought under this Agreement, of claims made by a third
person against a party having (or claiming to have) the benefit of the indemnity.
The party having, or claiming to have, the benefit of the indemnity is referred to as
the "Beneficlary" and the party giving the indemnity is referred to as the
"Indemnifier”. Accordingly:

49.3.1

if the Beneficiary receives any notice, demand, letter or other document
concerning any claim for which it appears that the Beneficiary is, or may
become, entitled to indemnification under this Agreement, the
Beneficiary shall give notice in writing to the Indemnifier as soon as
reasonably practicable and in any event within twenty {20) Business
Days of receipt of the same;
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49.3.2

48.3.3

49.3.4

42.3.5

subject to Clauses 49.3.3, 49.3.4 and 49 3.5 below, on the giving of a
notice by the Beneficiary pursuant to Clause 49.3.1 above, where it
appears that the Beneficiary is or may be entitled to indemnification from
the Indernnifier in respect of all {but not part only} of the liability arising
out of the claim, the indemnifier shall (subject to providing the
Beneficiary with an indemnity to its reasonable satisfaction against all
cosls and expenses that it may incur by reason of such action) be
entited to dispute the claim in the name cf the Beneficiary at the
Indemnifier's own expense and take conduct of any defence, dispute,
compromise, or appeal of the claim and of any incidental negotiations.
The Beneficiary shall give the Indemnifier all reasonable co-operation,
access and assistance for the purposes of considering and resisting
such claim;,

with respect to any claim conducted by the Indemnifier pursuant to
Clause 49.3.2 above:

{a) the Indemnifier shall keep the Beneficiary fully informed and
consult with it about material elements of the conduct of the
chaim,

{bj the Indemnifier shall not bring the name of the Beneficiary inta

disrepute; and

) the Indemnifier shall not pay or settie such claims without the
pricr consent of the Beneficiary. such consent not to be
unreasonably withheld or delayed;

the Beneficiary shall be free to pay or settle any claim on such terms as it
thinks fit and without prejudice to its rights and remedies undar this
Agreement if:

{2 the Indemnnifier is nof entitled to take conduct of the claim in
accordance with Clause 49.3.2 above: or

(b} the Indemnifier fails to notify the Beneficiary of its intention to
take conduct of the relevant claim within twenty (20) Business
Days of the notice from the Beneficiary under Clause 49.3.1
abave or notifies the Beneficiary that it does not infend to take
conduct of the claim; or

{c the Indemnifier fails to comply in any material respect with the
provisions of Clause 49.3.3 abave;

the Beneficiary shall be free at any time to give notice to the Indemnifier
that it is retaining or taking over {as the case may bej the conduct of any
defence, dispute, compromise or appeat of any claim {or of any
incidental negotlations} to which Clause 49.3.2 above applies. On
receipt of such notice the indemnifier shall promptly take all steps
necessary to transfer the conduct of such claim to the Beneficiary, and
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48A

49.3.86

48.3.7

459.3.8

shail pravide fo the Beneficiary all reasanable co operation, access and
assistance for the purposes of considering and resisting such claim. If
the Beneficiary gives any notice pursuant to this Clause 48.3.5, then the
Indemnifier shall be rejeased from any fability under its indemnity under
Clause 49.1 (Projsct Co Indemnities fo Authority) or Clause 49.2
(Authority Indemnities to Project Co) (as the case may be) and, without
prejudice to any accrued liabilities, any liability under its indemnity given
pursuant to Clause 49.3.2 in respect of such claim;

if the indemnifier pays to the Beneficlary an ameunt in respect of an
indemnity and the Beneficiary subseguently recovers (whether by
payment, discount, credit, saving, relief or other benefit or otherwise} a
sum which is directly referable to the fact, matter, event or circumstances
giving rise to the claim under the indemnity, the Beneficiary shall
forthwith repay to the Indemnificr whichever is the lesser of:

{a) an amount equal to the sum recovered {or the value of the
saving or benefit obtained) less any out of pocket costs and
expenses properly incurred by tha Beneficiary in recavering the
same; and

b the amount paid i the Beneficiary by the Indemnifier in respect
of the claim under the refevant indemnity,

provided that there shall be no cobligation on the Beneficiary to pursue
such recovery and that the indemnifier is repaid only to the extent that
the amount of such recovery aggregated with any sum recovered from
the Indemnifier exceeds any loss sustained by the Beneficiary {including
for this purpose indirect or consequential iosses or claims for loss of
profits which are excluded by this Agreement from baing recoverad from
the Indemnifier); and

any person taking any of the steps contemplated by Clauses 48.3.1 {o
49.3.5 shali comply with the requirements of any insurer who may have
an obligation to provide an indemnity in respect of any liability arising
under this Agreement.

Mitigation - indemnity claims

49.4

To avoid doubt the provisions of Clause 59 (Mitigation) apply to any indemnity
given under this Agreement and any such indemnity shall not apply to the extent
that such part or parts of Direct Losses could have been reduced or avoided by
the Beneaficiary complying with the provisions of such Clause 59 (Mitigation}.

MALICIOUS DAMAGE

49A.1

Remit of Clause
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494.2

49A.3

This Clause 4SA specifies the respective obligations of the parties in refation io
malicluus damage to the Facililies during the Operationat Term.

Naotification

49A 21 As scon as possible after a Service Event has been notified to the

49A.2.2

Helpdesk or after Project Co has itself or by a Service Provider become
aware of a Service Evenf, if & considers that the Service Event was
caused by malicious damage by a person other than a Project Co Party,
Project Co must verbally inform the Helpdesk and the Authority’s
Representative (a "Malicious Damage Report”). Where it is reasonably
practicable for i to do so without prejudicing its ability to achieve
Reclification of the Service Event within the Rectification Pericd and
subject to any immediate steps that it requires to take to make the
Facilities safe, it must allow the Authority’s Representative an opportunity
to inspect the evidence it refies on to support its claim that malicious
damage caused the Service Event concerned hefore carrying out
Rectification and, where this is not reasonably practicable, Project Co
must take reasonable steps to preserve or record in a suitable manner
any such evidence and forthwith make that record available to the
Autharity.

Provided Project Co has complied with the requirements of Clause
494,21, unless within twenty four {24) hours of receipt of a Malicious
Damage Report or within twenty four {24} hours of the start of the next
Core Times where the Malicious Damage Report is made outside Core
Times, or, if applicable, within one {1} Business Day of receipt of the
evidence or record of the alleged malicious damage concerned the
Authority's Represenlative notifies Project Co that he agrees that the
Service Event referred to in the relevanl Malicious Damage Report was
caused ky malicious damage by a person other than a Project Co Party,
the Autharity's Representative will be deamed to have disagreed that the
Service Event concerned was caused by malicious damage by a person
ather than a Project Co Party.

Rectification of Malicious Damage

49A.3.1

49A.3.2

49A.3.3

fn relation to any Service Event referred to in a Malicious Damage
Report, Project Co shall always take such steps as are necessary in
accordance with its obligations under this Agreement to make the
Facilities safe.

if the Authority's Representative agrees in accordance with Clause 49A.2
that a Service Event was caused by malicicus damage by a persen other
than a Project Co Party, except when Clause 49A.3.3 applies, Project Co
shall not Rectify the Service Event beyond what is required by Clausa
49A.3.1 unless instructed hy the Authority to do so as an Authority
Change under Schedule Part 16 {Change Protocol).

if, in the reasonabie apinian of Project Co, the Service Event referred to
in a Malicious Damage Report, if nat Rectified, will or is likely to result in
the costs of performing the Services and in particular the costs of
Maintenance Works and Lifecycle Replacement being maferially

100



50

494 .4

49A .5

49A.6

increased, it may notify the Authority’s Representative to that effect and
shall be entitled to proceed with Recfification in accordance with its
obligations under this Agreement.

49A.3.4 If the Authority’s Representative does not agree accordance with Clause
49A.2 that the Service Event referred to in a Malicious Damage Report
was caused by malicious damage by a person other than a Project Co
Party, Project Co shall be entitled to proceed with Rectification In
accordance with its obligations under this Agreement.

Costs of rectifying malicious damage

Project Co will be entitled to include all reasonahle costs incurred with any Service
Provider or third party:

49A.4.1 to make the Facilities safe pursuant to Clause 49A.3.1 if it is agreed by
the Authority or subsequently determined under the Dispute Resolution
Procedure that the Service Event was caused by malicious damage by a
person other than a Project Co Party; or

49A 4.2 to carry out Rectification pursuant to Clause 49A.3.3; or

49A.4.3 to carry out Rectification pursuant to Clause 49A.3.4 if it is subsequently
determined under the Dispute Resolution Procedure that the Service
Event was caused by malicious damage by a person other than a Project
Co Party,

in a Monthly [nvoice in accordance with Clause 34.2.1(c). In deciding what a
reasonable cost is, regard may be had to prices and rates in the Catalogue (as
defined in Schedule Part 16 (Change FProtocof)).

Project Co to Provide Information

Project Co must provide the Authority with such information as the Authority
reasonably requests for the purpose of making claims for losses due to malicious
damage, under the Operational Insurances.

Disputes

Any dispute under this Clause 48A shall be determined under the Dispute
Resolution Procedure.

TAX ON INDEMNITY PAYMENTS

~ If any payment by one party under an indemnity in this Agreement is subject to income tax

or corporation tax (or any tax replacing them) in the hands of the recipient, the recipient may
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51

demand in writing to the party making the payment that the payment shall be increased by
such amount as would ensure that, after taking into account any such tax payable in respect
of such additional ameunt, the recipient receives and retains a net sum equal ta the amount
it would have olherwise received had the payment not been subject to such tax. In relation
to any such additional amount payable to Project Co, Project Co and the Authority shall
have the same rights and obligations as would apply to a Relevant Tax Liability under
Clause 46.7.3 and Clauses 46.6 to 46.11 (inclusive) shall apply mutatis mutandis to the
payment of the additional amount. The party making the payment shall pay such additional
amount within ten {10} Business Days of receipt of such demand.

EXCUSING CAUSES

51.1

51.2

If an Excusing Cause interferes adversely with, or causes or contributes to a
failure of, the performance of the Project Operations by Project Ca and/or causes
or contributes to the occurrence of an Availability Faliure and/or a Performance
Failure and provided that the effect of such Excusing Cause is claimed within ten
(10) Business Days of the date on which Project Co became aware (or aught
reasonably to have become so aware} of the occurrence of the Excusing Cause,
then {subject to Clauses 51.3 (/nsured Exposurg) and 51.4) to the extent such
fallure or interference or occurrence of an Availability Failure and/er a
Performance Faijiure arises as a result of such Excusing Cause:

51.1.1  such failure by Project Co to perform or interference or occurrence, and
any poor performance of, any affected Service shall not constitute a
breach of the provisions of this Agreement by Project Co;

51.1.2 such fafiure by Project Co to perferm or interference or occurrence shall
not be taken account of in measuring the performance of any affected
Service in accordance with the Service Level Specification, which shall
be operated as though the relevant Service had been performed free
from such adverse interference; and

51.1.3 any such Availability Failure andior Performance Failure shall be
deemed not to have occurred,

so that Project Co shall be entitied to payment under this Agreement as if there
had been nc such interference with, or failure in the performance of, the Project
Operations and no such occurrence of an Availability Faillure and/or Performance
Failure.

For the purpose of Clause 51 {Excusing Causes), an Excusing Cause means;

51.21 any breach of any express provision of this Agreement by the Autherity
or any Authority Party {unless, and to the extent, caused or contributed
to by Project Co or any Project Co Parly);

51.2.2 any deliberate act or omission of the Authority or of any Authority Party
or any failure by the Authority or Authority Party (having regard aiways to
the interactive nature of the activities of the Authority and of Project Co)
to take reasonable steps to carry out its activities in @ manner which
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51.2.3

51.2.4

51.2.5

51.2.6

51.2.7

minimises undue interference with Project Co's performance of the
Project Operations, save where (and to the extent):

(a) caused or contributed to by Project Co or any Project Co Party;

(b) the Authority or Authority Party is acting in accordance with a
recommendation or instruction of Project Co or any Project Co
Party;

(c) any such act or omission giving rise to such failure was within

the contemplation of the parties or was otherwise provided for
in this Agreement;

{d) the consequences of any such deliberate act or omission or
other acts or omissions giving rise to such failure would have
been prevented by the proper performance of Project Co's
obligations under this Agreement; or

{e) the same arises from an act of the Authority or an Authority
Party compliant with the Contractor's Site Rules and other
requirements of the Contractor as referred to in Clause 13.1
(Access to Site) or 17.9.

the outhreak or the effects of any outbreak of any Medical Contamination
unless and to the extent that the effects of such outbreak are caused (or
contributed to) by any failure of Project Co or any Project Co Party to
comply with procedures (or Authority instructions) relating to control of
infection or to take all reasonable steps to mitigate the effect of such
Medical Contamination;

the implementation of any action taken by the Authority or any Authority
Party, or any suspension of Project Co's obligation to deliver any or any
part of the Services or the compliance by Project Co with instructions
given by the Authority, in each case in the circumstances referred to in
Clauses 24.6 to 24.9 (inclusive);

the carrying out of any Low Value Change in accordance with the terms
of this Agreement during the pericd of time agreed hetween the Authority
and Project Co; or

the carrying out of planned preventative maintenance in accordance with
the Schedule of Programmed Maintenance and/or the carrying out of
Lifecycle Replacement in accordance with the Schedule of Lifecycle
Replacement and/or the installation of Group 2 Equipment in accordance
with Schedule Part 11 (Equipment); or

the occurrence of a Service Event that the Authority's Representative
has agreed pursuant to Clause 49A.3.2, or that it has been determined
pursuant to the Dispute Resolution Procedure, has been caused by
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52

53

malicious damage by a person other than a Proiect Co Party, but only
untlf such time as either {i} the Authority has instructed Project Co io
Rectify the Service Event as an Authority Change and the time period for
impiementation of such Authority Change has expired or (if} Project Co
has Rectified the Service Event pursuant to Clause 43A.3.3; or

51.2.8 Project Co complying with an instruction of the Authority pursuant to
Clause 24.10,

Insured exposure

51.3

Without prejudice to Clause 53 {/nsurance), Project Co shall not be entitied to any
payment which would not have been due under this Agreement but for Clause 51
{Excusing Causes) to the extent that Project Co is or should be able to recover
under any policy of insurance required to be maintained by Project Co or any
Project Co Party in accordance with this Agreement {whether or not such
insurance has in fact been effected or, if effected, has been vitiated as a resuit of
any act or omission of Project Co {or any Project Co Party), including but not
limited to non-disclosure or under insurance) or any other policy of insurance
which Project Co has taken out and maintained.

Mitigation of Excusing Cause

51.4

51.5

Project Co shali take all reasonable sieps to miligate the conseguences of an
Excusing Cause on Project Co's ability to perform its obligations under this
Agreement. To the extent that Project Co does not take such steps, Project Co
shall not be entitied to, and shall not receive, the relfief specified in Clause 51.1

To avoid doubt, Clause 51.2.2 shall not impose a general cbligaticn on the
Authority to take {or to procura that any Authority Party takes} such steps and shall
apply {and be construed} solely for the purpose of establishing whether an
Excusing Cause has occurred.

NOT USED

INSURANCE

Praoject Co Insurances

531

Froject Co shall procure that the insurances, detaiis of which are set out in Section
1 (Policies ta be taken out by Project Co and maintained during the Design and
Construction Phase) of Schedule Part 15 {Insuratice Reguirements), are taken out
prior to the commencement of the Works and are maintained for the periods
specified in Section 1 (Palicies to be faken oul hy Project Co and maintained
during the Design and Consfruction FPhase) of Schedule Fart 15 {nsurance
Requirements).
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53.2

53.3

53.4

53.5

Project Co shall procure that the insurances, details of which are set out in Section
2 (Policies to be taken out by Project Co and maintained from the Actual
Completion Date) of Schedule Part 15 {Insurance Requirements), are taken out
prior to the Actual Completion Date and are maintained for the periods specified in
Section 2 (Policies fo be taken out by Project Co and maintained from the Actual
Completion Date) of Schedule Part 15 {insurance Requirements).

Without prejudice to the other provisions of this Clause 53 {/nsurance), Project Co
shall, at all relevant times, at its own cost, effect and maintain in full force those
insurances which it is required to effect by any applicable Law.

All Insurances referred to in Clauses 53.1 and 53.2 shall:

53.4.1 be maintained in the names of the parties specified in Schedule Part 15
{Insurance Requirements) and shall be composite policies of insurance
{and not joint) unless stated otherwise in Schedule Part 15 {/nsurance
Requirements);

53.42 be placed with insurers who are acceptable to the Authority (such
acceptance not to be unreasonably withheld or delayed);

53.4.3 in so far as they relate to damage to assets {including the Facilities),
cover the same for the full reinstatement value;

53.4.4 comply with the relevant provisions of Section 1 (Policies to be taken out
by Project Co and maintained during the Design and Consiruction
Phase) and Section 2 (Policies to be taken out by Project Co and
maintained from the Actual Completion Date) of Schedule Part15
(Insurance Requirements).

53.4.5 provide for 30 days prior written notice of their cancellation, non-renewal
or amendment to be given to the Authority in accordance with
Endorsement 1 in Section 3 (Endorsements) of Schedule Part 15
{Insurance Requirements);

53.4.6 in respect of the Physical Damage Policies provide for payment of any
proceeds received by Project Co to be applied in accordance with
Clause 53.21 (Reinstatement),

53.4.7 in the case of the Operational Insurances only, be taken out and
maintained in accordance with Section 4 of Schedule Part 15 (/nsurance
Requirements).

Project Co shall ensure that its brokers give the Authority a letter of undertaking
substantially in the form set out in Section 5 (Broker's Letfer of Underfaking) of
Schedule Part 15 (/nsurance Requirements) at Financial Close and subseguently
on the renewal of each of the Insurances.
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Subrogation and Vitiation

53.6

53.7

Project Co shall in respect of the insurances referred to in Clauses 53.1 and 53.2:

53.6.1 procure that all policies of insurance to be effected by it pursuant to this
Clause shall contain a provision to the effect that the insurers have
agreed to waive all rights of subrogation against the Authority {and all
Authority Parties other than contractors and sub-contractors) in
accordance with Endorsement 2 in Section 3 (Endorsements) of
Schedule Part 15 (Insurance Requirements); and

53.6.2 provide for non-vitiation protection in respect of any claim made by the
Autherity as co-insured in accordance with Endorsement 2 in Section 3
{Endorsements) of Schedule Part 15 (Insurance Requirements),;

provided that, to avoid doubt, this Clause 53.6 shall not by itself prevent Project Co
from claiming against the Authority (or any Authority Party) under an express
provision of this Agreement for any loss or damage not covered because of the
level of deductibles under such insurance permitted by this Agreement or to the
extent such loss or damage exceeds the maximum of such insurance required by
this Agreement.

Neither party shall take any action or fail to take any reasonable action or (in so far
as it is reasonably within its power) permit or allow cthers to take or fail to take any
action (including failure to disclose any fact) as a result of which any of the
Insurances may be rendered void, voidable, unenforceable or suspended or
impaired in whole or in part or which may otherwise render any sum paid out
under any relevant policy repayable in whole or in part.

Evidence of Project Co Insurance

53.8

53.9

Not less than twenty (20) Business Days prior to the amendment or expiry of any
relevant insurance policy (other than the expiry of any of the Operational
Insurances in respect of which Project Co must comply with the provisions of
Section 4 of Schedule Part 15 (Insurance Requirements)), Project Co shall submit
to the Authority a request for approval from the Authority of the insurer and the
principal terms and conditions of such insurance policy {and any revisicn to such
terms and conditions or change in identity of such insurer), such approval not to be
unreasonably withheld or delayed.

Project Co shall provide to the Autherity:

53.9.1 copies on request of all insurance policies referred to in Clauses 53.1 to
53.3 (together with any other information reasonably requested by the
Authority relating to such insurance policies) and the Autherity shall be
entitled to inspect them during ordinary business hours; and

53.9.2 evidence that the premiums payable under all insurance policies have
been paid and that the Insurances are in full force and effect in
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53.10

53.11

accordance with the requirements of this Clause 53 {Insurance) and
Schedule Part 156 {{nsurance Requiremenis).

Renewal cerificaies or other such evidence of renewal in relation to the
Insurances shall be obtained as and when necessary and coples (certifled in a
manner gcceptable (o the Authority) shall be forwarded to the Authority as soon as
possible but in any event within 20 Business Days of the renewal date.

If Project Co defaults in insuring or continuing to maintain the Insurances, the
Authority may insure against any risk in respect of which such default has
accurred and recover any premiums from Project Co as a debt provided that if the
default occurs during the Operational Term the amount recoverable from Project
Co shall be the difference between the premiums had Project Co continued to
maintain the Insurances and the premiums paid by the Authority to take cut and
maintain the Insurances.

Acceptance and compliance

53.12

53.13

The supply to the Authority of any draft insurance policy or certificate of insurance
or other evidence of compliance with this Clause 53 {insurance} shall not imply
acceptance by the Authority {or the Authority's Representative) that:

53.12.1 the extent of insurance cover is sufficient and its terms are satisfactory;
or

53122 in respect of any risks not insured against, that the same were
Uninsurable.

Neither failure to comply, nor full compliance, with the insurance provisions of this
Agreement shall relieve Project Co of its liabilities and obligations under this
Agreement.

Uninsurable Risks

53.13.1 If a risk usually covered by contractors’ ‘all risks’ insurance, property
damage insurance, third party liability insurance, delay in start up and
business interruption insurance {(but not ioss of profits) or statutory
insurances in each case required under this Agreement becomes
Uninsutable then:

(a) Project Co shall notify the Authority of any risk becoming
Uninsurable within five (5) Business Days of becoming aware
of the same and in any event at least five {&) Business Days
before expiry or cancellation of any existing insurance in
respect of that risk; and
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if both parties agree, or it is determined in accordance with the
Dispute Resolution Procedure that the risk is Uninsurable and
that:

{H the risk being Uninsurable is not caused by the
actions of Project Co or any sub-contractor of Project
Co (of any tier); and

(i) Project Co has demonstrated to the Authority that
Project Co and a prudent board of directors of a
company operating the same or substantially similar
businesses in the United Kingdom to that operated by
Project Co wouid in similar circumstances {in the
absence of the type of relief envisaged by this
Clause) be acting reasonably and in the best interests
of the company if they resolved to cease to operate
such businesses as a result of that Tisk becoming
Uninsurable, taking into account inter alia {and
without fimitation) the likelihood af the Uninsurable
risk occurtng (if it has not already occurred}, the
financial consequences for such company if such
Uninsurable risk did occur {or has occurred) and
other mitigants against such consequences which
may be avaflable to such company,

the parties shall mest to discuss the means by which the risk
should be managed or shared {including considering the issue
of self-insurance by either party}.

53.13.2 i the requirements of Clause 53.13.1 are satisfied, but the parties cannot
agree as to how to manage or share the risk, then:

(a)

where such requirements are satisfied in respect of such third
party liability insurance the Authority shall (at the Authority's
option} either pay to Project Co an amount equal to the amount
calculated in accordance with Section 3 (Compensation on
Termination for Force Majeure) of Schedule Part 17
(Compensation on Termination) and this Agreement will
terminate, or elact to allow this Agreement to continue and
Clause 53.13.2(b} below shall thereafter apply in respect of
such risk;

where such requirements are satisfied in respect of contractors’
‘all risks’ insurance, property damage insurance, third party
liability insurance ({if the Authority elects to aliow this
Agreement to continue in accordance with Clause 53.13.2(a}),
delay in start up and business interruption insurance {but nat
loss of profits) or statutory insurances this Agreement shall
continue and on the occurrence of the risk {but only for as long
as such risk remains Uninsurable} the Authority shall (at the
AuUthority's option) either pay to Project Ca an amount equal to
insurance proceeds that would have been payable had the
relevant insurance continued to be available and this
Agreement wili continue, or an amount equal to the amount
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{c)

{d)

calculated in accordance with Section 3 {Compensation on
Termination for Force Majeure) of Schedule Part 17
{Compensation on Tarminatfon) plus {in relation to third party
fiability insurance only} the amount of insurance praceeds that
would have been payable whereupon this Agreement will
terminate;

where pursuant to Clauses 53.13.2(a) and/or 53.13.2(b} this
Agreement continues then the Annual Service Payment shall
be reduced in each year for which the relevant insurance is not
maintained by an amount equal to the premium paid {or which
waould have been paid) by Prolect Co in respect of the relevant
risk in the year prior to it becoming Uninsurable (index linked
from the date that the risk becomes Uninsurable) save to the
extent that such reduction is otherwise reflected in a reduction
in the payments claimed by Project Co pursuant to paragraph
3.1 of Sectlion 6§ {Pass Through Costs) of Schedule Part 14
(Payment Mechanism). Where the risk is Uninsurable for part
of a year only the reduction in the Annual Service Payment
shall be pro rated to the number of months for which the risk is
Uninsurable;

where pursuant to Clauses 53.13.2{a} andfor 53.13.2(b} this
Agreement continues Project Co shall approach the insurance
market at least every four months to establish whether the risk
remains Uninsurable. As soon as Project Co is aware {and the
parties agree or it is determined pursuant to the Dispute
Resolution Procedure) that the risk is no longer Uninsurable,
Project Co shall take out and maintain or procure the taking out
and maintenance of insurance {to be incepted as soon as is
reasonably practicable} for such risk in accordance with this
Agreement;

in respect of any period between the Authority receiving
notification in accordance with Clause 5£3.13.1(a) that a TPL
Risk has become Uninsurable and the Authority's notification to
the Project Co in accordance with Clause £3.13.2(2) in respect
of such risk then, provided it is ultimately agreed or determined
that the requirements of Clause 53.13.1{b) are satisfiad in
respect of the Uninsurable TPL Risk and subject to Clause
53.13.2{) below, Clause 53.13.2(b) shail apply in respect of
occurrences of the Uninsurable TPL Risk during such period
unless the parties otherwise agree how to manage the risk
during this period; and

Clause 53.13.2{e) shall only apply provided Project Go does
not unreasonably materially delay (@) agreement andfor
determination in accordance with the Dispute Resolution
Procedure as to whether the requirements of Ciause 53.13.1{k}
are satisfied in respect of the Uninsurable TFL Risk andfor
{b} meeting with the Authority to discuss the means by which
the risk shouid be managed.
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Where this Clause 53.13.2 applies and this Agreement continues, Project Co shall,
subject to Clause 53.13.2{c}, be relieved of its obligations to maintain insurance in
respect of the relevant Uninsurable Risk.

53.13.3

53.13.4

i, pursuant to Clause 53.13.1{b}, the Authority elects to make payment
of compensation io Project Co (such that this Agreement will
terminatel{the “Relevant Payment™}, Project Co shall have the option
{exercisable in writing within {20} Business Days of the date of such
election by the Authority (the *Option Peried™)) to pay to the Authority
on or before the end of the Option Period, an amount equal to the
insurance proceeds that would have been payable had the relevant risk
not become Uninsurable, in which case this Agreement will continue
{and the Relevant Payment will not be made by the Authority), and
Project Co's payment shall be applied for the same purpose and in the
same manner as insurance proceeds would have been applied had the
relevant risk not become Uninsurable.

During the Operational Term, the Authority shall be entifled to notify
Froject Co that a risk has become Uninsurable under paragraph {b} of
the definition of "Uninsurabie”, Following such notification Clauses
53.13.1(b) to 53.13.3 (except Clause 53.13.1({b){ii}) shall apply as if
Project Co has issued a notice under Clause 53.13.1{a).

53.14  Unavailability of terms

53.14.1

53.14.2

If, upon the renewal of any of the Insurances:

{a) any Insurance Term is not available to Project Co in the
worldwide insurance market with reputable insurers of good
standing; and/or

{b) the insurance premium payabie for Insurance incorporating
such {nsurance Tem is such that the insurance Term is not
generally being incorporated in insurance procured in the
worldwide insurance market with reputable insurers of good
standing by contractors in the United Kingdom,

other than, in each case by reason of ocne or more actions of Project Co
and/or any sub-contracter of Project Co (of any tier} then Clause 53.14.2,
shall apply.

If it is agreed or determined that Clause 53.14.1 applies then the
Authority shall waive Project Co's obligations in Clauses 53.1 lo 53.3
and/or Schedule Part 15 {/nsurance Requirements) in respect of that
particular insurance Term and Project Co shall not he sonskered in
breach of its obligations regarding the maintenance of insurance
pursuant to this Agreement as a resuit of the failure to maintamn
insurance incorporating such insurance Term for so long as the relevant
circumstances described in Clause 53.14.1 continue to apply to such
Insurance Term.
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53.14.3

53.14.4

53.14.5

To the extent that the parties agree (acting reasonably), or it is
determined pursuant to the Dispute Resolution Procedure, that an
alternative or replacement term and for condition of insurance is
available to Project Co in the worldwide insurance market with reputable
insurers of good standing which if included in the relevant insurance
policy would fully or partially address Project Co's inability to maintain or
procure the maintenance of insurance with the relevant Insurance Term,
at a cost which confractors in the UK are (at such time) generally
prepared to pay, Project Co shall maintain or procure the maintenance of
insurance including such afternative or replacement - term and/or
condition.

Project Co shall notify the Authority as soon as reasonably practicable
and in any event within five (5) days of becoming aware that Clause
53.14.1(a) and/or Clause 53.14.1(b) are likely to apply or {on expiry of
the relevant insurance then in place) do apply in respect of an Insurance
Term (irrespective of the reason for the same). During the Operaticnal
Term the Authority shall be entitled to notify Project Co that Clause
53.14.1(b) is likely to apply or (on expiry of the relevant insurance then in
place) does apply in respect of an Insurance Term (irrespective of the
reason for the same). Project Co shall provide the Authority with such
information as the Authority reasonably requests regarding the
unavailability of the Insurance Term and the parties shall meet to discuss
the means by which such unavailability should be managed as scon as
is reascnably practicable.

In the event that Clause 53.14.1(a) and/or Clause 53.14.1(b) apply in
respect of an Insurance Term, (irrespective of the reasons for the same)
Project Co shall approach the insurance market at least every four
months to establish whether Clause 53.14.1(a) and/or Clause 53.14.1(b}
remain applicable to the Insurance Term. As socn as Project Co is aware
and the parties agree or it is determined pursuant fo the Dispute
Resolution Procedure that Clause 53.14.1(a) and/or Clause 53.14.1(b)
has ceased to apply to the Insurance Term, Project Co shall take out and
maintain or procure the taking out and maintenance of insurance (o he
incepted as soon as is reasonably practicable) incorporating such
Insurance Term in accordance with this Agreement.

Risk Management

53.15

With effect from the date of this Agreement, the Authority and Project Co shall
each designate or appoint an insurance and risk manager and notify details of the
same fo the other party. Such person shall:

53.15.1

53.15.2

53.15.3

be responsible for dealing with all risk management matters on behalf of
its appointing or designating party including (without limitation} ensuring
compliance by that party with this Clause 53.15;

advise and report to that party on such matters; and

ensure that any report or survey conducted by any insurer of any
relevant procedures in relation to the Project is disclosed to the parties.
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53.16

Without prejudice to the provisions of Clause 53.15, the parties shall notify cne
another, and in Project Co's case the relevant insurer, of any circumstances which
may give rise to a claim of a value equal to or in excess of fifty thousand Pounds
(£50,000) Sterling (index finked) under the Insurances within five (5) Business
Days of becoming aware of the same (or earlier, if so requested by the terms of
the relevant insurance policy). If any insurer disputes any such claim, Project Co
shall provide the Autherity with full details of any disputed claim and the parties
shall liaise with one another to ensure that the relevant claim is preserved or
pursued.

Application of Proceeds

53.17

53.18

53.18

53.20

All insurance proceeds received by Project Co under the insurances referred to in
paragraph 1 (Contractor's "All Risks" Insurance) of Section 1 (Policies to be Taken
Out by Project Co and Maintained During the Design and Construction Phase) and
paragraph 1 (Property Damage Insurance) of Section 2 (Policies to be taken out
by Project Co and Maintained from the Actual Completion Date) of Schedule Part
15 (Insurance Requirements) shall be paid into the [nsurance Proceeds Account
and shall be applied in accordance with this Agreement and in accordance with
the Insurance Proceeds Accounts Agreement.

Subject to the provisions of the Funders' Direct Agreement and Clause 53.21
(Reinstatement), Project Co shall apply any proceeds of any policies of Insurance:

53.18.1 in the case of third party legal liability or employers® liability insurance, in
satisfaction of the claim, demand, proceeding or liability in respect of
which such proceeds are payable; and

53.18.2 in the case of the insurances referred to in paragraph 1 (Contractors’ All
Risks Insurance) of Section 1 {Policies to be taken out by Project Co and
Maintained during the Design and Consfruction Phase) or paragraph 1
(Property Damage Insurance) of Section 2 (Policies to be faken ouf by
Project Co and Maintained from the Actual Completion Date) of
Schedule Part 15 ({insurance Requirements), so as to ensure the
performance by Project Co of its obligations under this Agreement,
including where necessary the reinstatement, restoration or replacement
of the Facilities, assets, materials or goods affected by the event giving
rise to the insurance claim and conseguent payment of proceeds.

Where reinstatement monies are required to be released from the Insurance
Proceeds Account Project Co shall obtain the Autherity's consent in accordance
with the Insurance Proceeds Account Agreement. The Authority shall give its
consent (or confirm that it is withholding its consent) to the release of monies from
the Insurance Proceeds Account within one (1) Business Day of a request from
Project Co (provided that such consent must not be unreascnably withheld).

If the proceeds of any insurance claim are insufficient to cover the settlement of
such claims, Project Co will make good any deficiency forthwith.

112



53.21 Reinstatement

53.21.1 All insurance proceeds received under any Physical Damage Policy shall
be applied to repair, reinstate and replace each part or parts of the
Facilities in respect of which the proceeds were received.

53.21.2 Where a claim is made or proceeds of insurance are received or are
receivable under any Physical Damage Policy in respect of a single
event (or a series of related events) {the ("Relevant Incident”} in an
amount in excess of two hundred and fifty thousand Pounds (£250,000)
Sterling {(index-linked):

(a) Project Co shall deliver as soon as practicable and in any event
within 28 days after the making of the claim a plan prepared by
Project Co for the carrying out of the works necessary (the
“Reinstatement Works”) to repair, reinstate or replace (the
‘Reinstatement Plan”} the assets which are the subject of the
relevant claim or claims in accordance with Clause
53.21.2(b)(iv) below. The Reinstatement Plan shall set out;

{i) if not the Contractor, the identity of the person
proposed to effect the Reinstatement Works, which
shall be subject to the prior written approval of the
Authority; and

(ii) the proposed terms and timetable or, if not then
established, the reascnably anticipated terms and
timetable upon which the Reinstatement Works are to
be effected (including the date that the Project will
become fully operational), the final terms of which
shall be subject to the prior written approval of the
Authority, which approval shall not be unreasonably
delayed;

{(b) provided that the Authority is satisfied that the Reinstatement
Plan will enable Project Co to comply with Clause
53.21.2(b){iv) below within a reasonable timescale:

(iy the Reinstatement Plan will be adopted and carried
out by Project Co;

{ii) Project Co shall enter into contractual arrangements
to effect the Reinstatement Works with the person
identified in the Reinstatement Plan approved by the
Authority;

(i) prior to the earlier to occur of the Termination Date or
the Expiry Date, any amounts standing to the credit of
the Insurance Proceeds Account (the ‘Relevant
Proceeds"’) {together with any interest accrued) may
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{iv)

(i)

be withdrawn by Project Co from the Insurance
Proceeds Account as required to enable it ta make
payments in accordance with the terms of the
confractual arrangements referred to in Clause
53.21.2(b)(iy above, and to meet any other
reasonable costs and expenses of Project Co for the
sole purposes of funding the Reinstatement Works
and the parties shall operate the signatory
requirements of the Insurance Proceeds Account in
order to give effect to such payments. Fotiowing the
earlier to occur of the Termination Date and the
Expiry Date, the Authority may withdraw amounis
standing to the credit of the Insurance Proceeds
Account for the purposes of funding any
Reinstatement Works;

the Authority agrees and undertakes that, subject to
compiiance by Proiect Co with its obligations under
this Clause, and provided that Project Co procures
that the Reinstatement Works are carried out and
compieted in accordance with the contractual
arrangements referred to in Clause 53.21.2{bj(i), it
shall not exercise any right which it might otherwise
have to ferminate this Agreement by virtue of the
event which gave rise to the claim for the Reievant
Praceeds;

the Authority undertakes to use reasonable
endeavours to assist Project Co in the carrying out of
the Reinstatement Plan; and

after the Reinstatement Plan has been implemented
to the reasonable salisfaction of the Authority and in
accordance with Clause §3.21.3 below the Authority
shall permit withdrawal by Project Co of any Relevant
Proceeds then held in the Insurance Proceeds
Account that have not been paid under Clause
53.21.2(byjiiy above, in respect of the Reievant
Incident, together with any interest accrued.

subject to the provisions of Clause 49.1 {Praoject Co
indemnities o Authorify) Project Co shall be solely
responsible for the payment of any deficiency.

53.21.3 Where insurance proceeds are fo be used, in accordance with this

53.21.4

Agreement, o repair, reinstate or replace any Facility, Project Ca shall
carry out the work in accordance with the Autharity’s Canstruction
Requirements so that on completion of the work, the provisions of this
Agreement are complied with,

If and to the extent that a breach by Project Co of its obligations under
Clause 53.212(b) leads to a delay in the completion of the
Reinstatement Works, any entitliement that Project Co has to refief under
Clause 30 (Rellaf Events) shall be suspended.
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o4

EXCLUSIONS AND LIMITATIONS ON LIABILITY

Exclusions

54.1

54.2

54.3

The indemnities under this Agreement shall not apply and (without prejudice to the
Authority's rights under the Payment Mechanism) there shall be no right to claim
damages for breach of this Agreement, in delict or on any other basis whatsoever
to the extent that any loss claimed by either party is for loss of profits, loss of use,
loss of production, loss of business or loss of business opportunity or is a claim for
consequential foss or for indirect loss of any nature ("Indirect Losses™) suffered or
allegedly suffered by either party. The Authority agrees that, notwithstanding the
foregoing, any losses of Project Co arising under the Construction Contract and
the Service Contracts as originally executed (or as amended in accordance with
and subject to Clause 4.1 {Ancilfary Docurments)) which are not Indirect Losses
shall not be excluded from such a claim solely by reason of this Clause 54.1.

The Authority shall not be liakble in delict to Project Co or any Project Co Party in
respect of any negligent act ar omission of the Authority or any Authority Party
relating fo or in connection with this Agreement and Project Co shall procure that
no Project Co Party shall bring such a claim against the Authority. Project Co has
accepted this on the basis that it and each Project Co Party will cover the risk of
negligent acts or omissions by insurance or in such other manner as it {or they)
may think fit.

The indemnity under Clause 43.1.2 of this Agreement shall not apply {without
prejudice to the Authority’s rights under the Payment Mechanism) to any claim for,
or in respect of, the death and/or personal injury of any third party where such
death and/or personal injury of that third party has cccurred as a direct result of
the lass of production of cell products, biocd and/or fissue at the Facllittes arising
out of the or in the course of the perfarmance of, ar failure fo perfarm, the Project
Operations by Project Co or any Preject Co Party.

No Double Recovery

54.4

Subject to:

5441  any other express right of the Authority pursuant to this Agreement; and

54.4.2 the Authority's right to claim, on or after termination of this Agreement,
the amount of its reascnable costs, osses, damages and expenses
suffered or incurred by it as a result of rectifying or mitigating the effects
of any breach of this Agreemeant by Project Co save to the extent that the
same has already been recovered by the Authority pursuant to this
Agreement or has been taken into account to reduce any compensation
payable by the Authority pursuant to Clause 48 {Compensalion on
Torminafion),
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54.5

bh4.6

54,7

54.8

the sole remedy of the Authority in respact of a failure to provide the Services in
accordance with this Agreement shall be the operation of the Payment
Mechanism.

Subject 1o Clause 39 (Authority Events of Default) and any other express right of
Project Co pursuant to this Agreement, Project Co's sole remedy in respect of any
breach of this Agreement which is a Compensation Even{ shall be pursuant to
Clause 29 {Delay Events).

Nothing in Clause 54.4 shall prevent or restrict the right of the Autharity 1o seek
interdict or a decree of specific implement or other discretionary remedies of the
court.

Notwithstanding any other provision of this Agreement, neither party shall be
entitied to recover compensation or make a claim under this Agreement or any
other agreement in relation to the Project in respect of any loss that it has incurred
{or any failure of the other party) to the exient that it has already been
compensated in respect of that loss or failure pursuant to this Agresement or
otherwise.

Neither party shall have the right to terminate this Agresmenl for breach of
contract  save as expressly set out in this  Agreement
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PART 12: MISCELLANEOUS

INTELLECTUAL PROPERTY
Project Data
551 Froject Co shall make available to the Authority free of charge (and hereby

irrevocably licences the Authority to use) all Project Data that might reasonably be
required by the Authority and Project Co shall ensure that it can make the Project
Data available to the Authority on these terms, for the purposes of:

55.1.1 the Authority carrying out the Authority Services (and its operations
relating to the performance of the Authorily Services), its duties under
this Agreement and/or any statutory duties that the Authority may have;
and

55.1.2 following termination of this Agreement, the design or construction of the
Facilities, the operation, maintenance or improvement of the Facllites
and/or the carrying out of operations the same as, or similar to, the
Project Operations,

{together the "Approved Purposes”) and in this Clause "use” shail include the
acts of copying, modifying, adapting and translating the material in gquestion and/or
incorporating them with other materials and the term "the right to use” shall be
construed accordingly.

intellectual Property Rights

85.2

Project Ca:

5521 hereby grants to the Authority, free of charge, an irrevocable, non-
exciusive and transferable (but only to any assignee or transferee of any
rights or benefits under this Agreement or upon or at any time following
termination of this Agreement} licence {carrying the right to grant sub-
licences) to use the intellectual Property Rights which are or become
vested in Project Co; and

5522 shall, where any Intellectual Property Rights are or become vested in a
third party, use al! reasonahble endeavours to procure the grant of a like
licence to that referred to in Clause 55.2.1 above fo the Authority,

in both cases, solely for the Approved Purposes.

Project Co shall use all reasonable endeavours tc ensure that any [nteilectual
Property Rights created, brought into existence or acquired during the term of this
Agreement vest, and remain vested throughout the term of this Agreement, in
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56

57

Project Co and Project Co shall enter into appropriate agreements with any Project
Co Party (or other third parties) that may create or bring into existence, or from
which # may acquire, any [ntellectual Property Rights.

Maintenance of data

556.3

55,4

Claims

55.5

To the extent that any of the data, materials and documents referred to in this
Clause are generated by or maintained an a computer or similar system, Project
Co shall use all reasonable endeavours o procure far the benefit of the Authority,
at no charge or at the lowest reasonable fee, the grant of a licence or suh-licence
for any relevant software to enable the Authority ar its nominee to access and
otherwise use {subject to the payment by the Autharity of the relevant fae, if any)
such data for such purposes as the Authority may at its sole discretion require. As
an alternative, Project Co may provide such data, materials or documents in a
format which may be read by software generally available in the market at the
relevant time or in hard copy farmat.

Project Co shall ensure the back-up and storage in safe custody of the data,
materials and documents referred to in Clause 353 in accordance with Good
Industry Practice. Without prejudice to this obligation, Project Co shall submit to
the Authority's Representative for approval its proposals for the back-up and
storage in safe custody of such data, materials and documentis and the Authority
shall be entitled to object if the same is not in accordance with Goaod Industry
Practice. Project Co shall comply, and shall cause all Project Co Parties io
comply, with ali proacedures to which the Authority's Representative has given its
approval. Project Co may vary its procedures for such back-up and storage
subject to submitting its proposals far change to the Authority's Representative,
who shall be entitied to object on the basis set out above.

Where a claim or proceeding is made or brought against the Authority which arises
out of the infringement of any rights in ar to any Intellectual Property {other than
any Disclosad Data) or because the use of any materials, Plant, machinery or
equipment in connection with the Proiect Operations infringes any rights in or to
any Inteliectual Property of a third party then, unless such infringement has arisen
out of the use of any intellectual Property by or on behalf of the Authority
otherwise than in accordance with the terms of this Agreement, Project Co shall
indemnify the Authority at all times from and against all such claims and
proceedings and the provisions of Clause 45.3 (Conduct of Ciaims) shall apply.

DISPUTE RESOLUTION PROCEDURE

Except where expressly provided otherwise in this Agreement, any dispute arising out of or
in connection with this Agreement shaif be resoived in accordance with the procedure set
out in Schedule Part 20 {Dispute Resofution Procedure).

ASSIGNATION AND SUB-CONTRACTING

Assignation
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57.1

57.3

This Agreement and any other agreement in connection with the Project to which
both the Authority and Project Co are a party shall be binding on, and shall enure
to the benefit of, Project Co and the Authority and their respective statutory
successors and permitted transferees and assigness. In the case of the Authority,
its successors shall include any person to whom the Scottish Ministers, in
exercising their statutory powers to transfer property, rights and liabilities of the
Authority upon the Authority ceasing to exist, transfers the property, rights and
abligations of the Authority under this Agreement and such other agreements in
connection with the Project to which the Authority and Project Co are both a party.

Subject to Clause 567.3, Project Co shall not, without the prior written cansent of
the Authority, assign, novate transfer, sub-contract or othenwise dispose of any
interest in this Agreement, the Independent Tester Contract, the Construction
Contract, the Service Contracts and any other contract entered into by Project Cao
far the purposes of performing its obligations under this Agreement.

The provisions of Clause 57.2 do not apply to the grant of any security, in a form
approved by the Authority priar to its grant (such approvai nof to be unreasonably
withheld or delayed), for any loan made o Praject Co under the Initial Funding
Agreements provided that any assignee shall enter intc the Funders' Direct
Agreement in refation to the exercise of its rights. if the Authority so requires.

The Authority shall be entitled to assign, transfer or dispase of the whole of this
Agreement andfor of any agreement entered into in connection with this
Agreement to which the Autharity and Project Co are both party to:

57.4.1 the Scottish Ministers, another Health Board or any other person or body
replacing any of the foregoing (or to whom the Scoltish Ministers
exercising their stafulory rights would be entitied to transfer such
benefits} covered by the National Health Service (Residual Liabilities) Act
1996; or

57.4.2 any other persan ar body with the prior written consent of Project Co (not
fo tie unreasonably withheld ar detayed),

pravided that nothing in this Clause shall restrict the rights of the Scottish Ministers
to effect a statutory transfer.

Sub-contractors

87.5

Project Co shail, without prejudice to Glause 57.1, procure that none of the
persons listed below shall sub-cantract all {or substantially all} of their obligations
under or in the agreement set out naxt to ils name:

Person Contract

Contractor Construction Contract
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57.8

57.7

57.7A

57.8

Service Providar Service Contract

withaut, in each case, the prior written consent of the Authority (such consent not
to be unreasonably withheld or delayed}. To avaid doubt, (i} any failure to camply
with Clause 57.7 shall be a reasonable ground for withholding consent and (i
consent shall, without prejudice to the other provisions of Clause 57.5, not be
required in respect of the appointment of any party currently approved by the
Authority as a suitable replacement.

If the contract set out next to the name of any person referred to in Clause 57.5
shall at any time lapse, terminate or otherwize cease to be in full force and effect
(whether by reason of expiry or otherwise), with the effect that such person shall
cease to act in relation to the Project, Project Co shail forthwith appoint a
replacement (subject to compliance with Glause 57.5}.

Project Co shall procure that any replacement for any person referred to in Clause
57.5 or any Key Sub-Contractor shali enter into a contract upen the same or
substantially similar terms as the person so replaced and shall also enter into a
collateral agreement on the same or substantially the same terms as the Coilateral
Agreement entered into by the person so replaced.

Project Co undertakes to obtain and deliver to the Authority within twenty (20}
Business Days of the date of appointment of each Key Sub-Cantracter, collateral
agreements in a form substantially similar {o the Key Sub-Cantractor Collateral
Agreement {subject to any reasonable amendments required by the Key Sub-
Contractor and, where the Key Sub-Gontractor is nat undertaking the design of the
relevant part of the Works, the deletion of the provisions regarding design, the
specification of materials and professional indemnity insurance {such provisions
being replaced, as appropriate, with provisions ragarding the appraval of materiais
specified by others and product fiability insurance), validly executed in a seif
proving form by the relevant Key Sub-Contractor, the Contractor and Project Co
together with a cerlified copy of the sub-contract entered into between the
Contractar and the relevant Key Sub-Caontractor.

Where Project Co enters into a contract with a sub-contractor for the purpases of
carrying out the Project Operations or any part of the Project Operations under this
Agreement, Project Co shall cause a term to be included in such contract.

§7.8.1  which requires payment to be made to the sub-contractor within a
specified period not exceeding thirty {30) days from receipt of a valid
invaoice as defined by the contract requirements and in the case of the
provision of Services provides that, for the purpose of payment alone,
where the Authority has made payment to Project Co and the sub-
contractor's invoice includes Project Operations in relation to which
payment has been made by the Authority then, to the extent that it
relates to such Project Operations, the invoice shall be treated as vaiid
and payment shall be made to the sub-contractor without deduction (but
without prejudice to any right to deduct ar set off validly arising under the
terms of the contract with the sub-contractor); and

57.8.2  which notifies the sub-contractor that the contract forms part of a larger
contract for the benefit of the Authority and that should the sub-
contractor have any difficulty in securing the timely payment of an invoice
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58

that matter may be referred by the sub-contractor to the Authority's
Representative; and

57.8.3 in the same terms as this Clause 57.8 (including for the avoidance of
doubt this Clause 57.8.3) subject only to modification to refer to the
correct designation of the equivalent party as the supplier and recipient
of the relevant Project Operations as the case may be.

Replacement of a non-performing Sub-Contractor

57.9

57.10

57.11

On the substitution or replacement of a Service Provider due to a breach or default
under a Service Gontract, Project Co may elect, subject to Clause 57.11 and
provided that at the time of making such election no notice of termination has been
served under this Agreement, that for the purposes of Clause 40.1.8 (Deductions)
and Clause 40.1.9 (Warning Notices) only, all Deductions incurred and Warning
Notices served prior to the date of such substitution or replacement shall be
disregarded by virtue of Clause 57.10 below.

If Project Co makes an election pursuant to Clause 57.9 above then, with effect
from the date of substitution or replacement of the Service Provider, all Deductions
incurred and Warning Notices served prior to that date shall be disregarded for the
purposes of Clause 40.1.8 (Deductions) and Clause 40.1.9 (Warning Notices).
For the avoidance of doubt, the Authority shall retain the right to make Deductions
in accordance with Schedule Part 14 (Payment Mechanism) in respect of the
Availability Failures andfor Performance Failures to which the Deductions and/or
Warning Notices are aftributable.

Project Co shall be entitled to make an election pursuant to Clause 57.9 on a
maximum of two occasions during the Project Term.

OWNERSHIP INFORMATION AND CHANGES IN CONTROL

58.1

68.2

58.3

Project Go represents and warrants to the Authority that at the date of this
Agreement the legal and beneficial ownership of Project Co is as set out in
Schedule Part 21 {FProject Co Information) and that, other than any Shareholder
pre-emption rights or the grant of security pursuant to the Initial Funding
Agreements, no arrangements are in place that have or may have or result in any
sale, transfer or disposal of any legal, beneficial, equitable or other interest in any
or all of the shares in Project Co.

Project Co shall inform the Authority as soon as reasonably practicable {and in any
event, within thirty (30) days) of any Change in Control occurring in respect of
Project Co.

The Authority may, not more than twice in any Contract Year, or at any time when
a Project Co Event of Default is cutstanding, require Project Co to inform it, as
soon as reascnhably practicable and in any event within thirty (30} days of receipt
of the Authority's request for details, of any Change in Control in respect of Project
Co.
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58.4

58.5

58.6

Project Co's obligations under Clauses 58.1 and 58.2 above shall, except where a
iegal transfer of shares has occurred be fimited to the extent of Project Co's
awareness having made all reasonable enquiry.

Subject to Clause 58.6, prior to the expiry of a period of twelve {12) months
commencing on the Actual Completion Date, no Change in Control in any or all of
the sharas in Project Co shall be permitted without the prior written approval of the
Authority. Any Change in Control arising as a consequence of either:

58,51 the grant or enforcement of security in favour of the Senior Funders over
or in reiation to any of the shares of the Project Co, provided that any
document conferring security over any shares has been approved by the
Authortty (such approval not to be unreasonably withheld or delayed); or

58.5.2  any transfer by a Shareholder to an Associate of such transferor and the
term “Asscciate” shall for the purposes of this Clause £8.5 alone include:

1) in relation to IIL (and any transferee of iiL which is an
interserve Associate), any Interserve Associate; and

2) in relation to Kajima {and any transferee of Kajima which is a
Kajima Associate), any Kajlima Assoclate;

58.5.3 anychange in beneficial or legal ownership of any shares that are listed
on a recognised investment exchange {as defined in Section 285 of the
Financial Services and Markets Act 2000},

shall be disregarded for the purpase of this Clause 58.5 above.

Where Clause 58.5.2 applies and subsequent to any such transfer {the *Original
Transfer”) the transferee ceases to be an Associate of the original transferor, it
shall be a breach of this Clause 58.5 if the shares or interests which were the
subject of the Original Transfer are not within twenty {20} Business Days of the
transferee ceasing to be an Associate of the original transferor, transferred to the
original transferor or any Associate of such transferor,

No Change in Confrol (at any time) in any or all of the shares in Project Co {or any
company (other than a public quoted company whose equity securities are listed
on a recagnised investment exchange, as defined in section 285 of the Financial
Services and Markets Act 2000) holding shares in Hold Co, Project Go or in any
company (or its shareholders) holding shares in such a company (or fis
shareholders)) shall be permitted without the prior written approval of the Authority
where the perscn acquiring contral is a Restricted Persan.

MITIGATION
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Each of the Authority and Project Co shall at all times take all reasonable steps to minimise
and mitigate any loss for which the relevant party is entitled to bring a claim against the
other party pursuant to this Agreement.

60 DATA PROTECTION

Data Protection

60.1

60.2

For the purpose of the following Clauses, the term "personal data” shall have the
meaning given to it in the Data Protection Act 1998.

Project Co undertakes to the Authority that it shall comply with the obligations of a
"data controller™ under the provisions of the Seventh Data Protection Principle as
set out in Schedule 1 of the Data Protection Act 1998. |n addition, Project Co:

60.2.1

60.2.2

60.2.3

60.2.4

warrants that it has, or will have at all material times, {and it shall use
best endeavours to procure that all Sub-Contracters (and their agents
and sub contractors of any tier have or will have at all material times) the
appropriate technical and organisational measures in place against
unauthcrised or unlawful processing of personal data and against
accidental loss or destruction of, or damage to, personal data held or
processed by it and that it has taken, or will take at all material times, all
reascnable steps to ensure the reliability of any of its staff which will
have access to personal data processed as part of the Project
Operations;

undertakes that it will act only on the instructions of the Authority in
relation to the processing of any personal data made available by or on
behalf of the Authority as part of the Project Operations;

undertakes that it will only obtain, hold, process, use, store and disclose
personal data as is necessary to perform its obligations under this
Agreement and (without prejudice to Clause 5.2 (General standards))
that such data will be held, processed, used, stored and disclosed only in
accerdance with the Data Protection Act 1988 and any other applicable
Law; and

undertakes to allow the Authority access to any relevant premises on
reasonable notice to inspect its procedures described at Clause 60.2.1
above.

81 CONFIDENTIALITY

61.1

The Authority shall, subject to Clause 61.2 be entitled to make the documents and
information listed in this Clause 61.1 freely available to the public (which may
include, without limitation, publication on the Authority’s wehsite);

61.1.1

this Agreement;
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61.2

61.1.2

61.1.3

61.1.4

61.1.5

the Independent Tester Contract;

the Collateral Agreements;

the payment and performance report;

the Financial Model (as updated from time to time in accordance with this
Agreement),

and Project Co acknowledges and agrees that, subject to the exclusion of
information referred to in Clause 61.2.2, the provision or publication of the
documents and information listed in this Clause 61.1 shall not give rise to any
liahility under the terms of this Agreement or otherwise. The Authority shall notify
Project Co in writing not less than ten {10) Business Days prior to any intended
provision or publication of information pursuant to this Clause 61.1.

61.2.1

61.2.2

61.2.3

The parties agree that the provisions of this Agreement, the Financial
Model and each Ancillary Document shall, subject to Clause 61.2.2
below, not be treated as Confidential Information and may be disclosed
without restriction and Project Co acknowledges that the Authority shall,
subject to Clause 61.2.2 below, be entitled to make this Agreement and
each Ancillary Document available in the public domain.

Clause 61.2.1 above shall not apply to provisions of this Agreement, the
Financial Model or an Ancillary Document designated as Commercially
Sensitive Information and listed in Schedule Part 26 (Commoercially
Sensitive Information) to this Agreement which shall, subject to Clause
61.3 be kept confidential for the periods specified in that Schedule Part
26 (Commercially Sensitive Information).

The parties shall keep confidential all Confidential Information received
by one party from the other party relating to this Agreement and Ancillary
Documents or the Project and shall use all reasonable endeavours to
prevent their employees and agents from making any disclosure to any
person of any such Confidential Information.

Permitted Disclosure

61.3

Clauses 61.2.2 and 61.2.3 shall not apply to:

61.3.1

any disclosure of informaticn that is reasonably required by any person
engaged in the performance of their obligations under this Agreement for
the performance of those obligations;
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61.3.2

61.3.3

51.3.4

61.3.5

61.3.6

§1.3.7

61.3.8

61.3.9

81.3.10

any matier which a party can demonstrate is already or becomes
generally available and in the public domain otherwise than as a result of
a breach of this Clauses,

any disclosure to enable a determination to be made under Schedule
Part 20 {Dispute Resolution Procaedurs} or in connection with a dispute
between Froject Co and any of iis subcontractors;

any disclosure which is required pursuant to any Law or Parliamentary
obligation placed upon the party making the disclosure or the rules of
any stock exchange or governmental or regulatory authority having the
force of law or, if not having the force of law, compliance with which is in
accordance with the general practice of persons subject to the stock
exchange or governmental or regulatory authority concerned;

any disclosure of information which is aiready lawfully in the possession
of the receiving party, prior to its disclosure by the disclosing party;

any provision of information to the parties’ own professional advisers or
insurance advisers or to the Senior Funders or the Senior Funders’
professional advisers or insurance advisers or, where it is proposed that
a person should or may provide funds {whether directly or indirectly and
whether by loan, equity participation or otherwise} to Project Go o
enable it to carry out its oblgations under this Agreement, or may wish fo
acquire shares in Proiect Co and/or Hold Co in accordance with the
provisions of this Agreemeni fo thal person or their respective
professional advisers but only to the extent reasanably necessary to
enable a decision to be taken on the proposal;

any disclosure by the Authority of information reiating to the design,
construction, operation and maintenance of the Project and such other
information as may be reasonably required for the purpose of conducting
a due diligence exercise, to any proposed new contractor, its advisers
and fenders, shouid the Authority decide to retender this Agreement; or

any registration or recording of the Consents and property registration
required;

any disclosure of information by the Authority to any other department,
office or agency of the Government or their respective advisers or to the
Scottish Futures Trust or to any person engaged in providing services to
the Authority for any purpose related to or anciltary to this Agreement;

any disclosure for the purpose of:

{a) the examination and certification of the Authority's or Proiect
Co's accounts;
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61.4

B1.5

61.6

51.7

{3)] any examination pursuant fo section 6{1) of the National Audit
Act 1583 of the economy, efficlency and effectiveness with
which the Authority has used its resources;

{c) complying with a proper request fram either party's insurance
adviser, or insurer on placing or renewing any insurance
policies; or

{d) (without prejudice to the generality of Clause 51.3.4)

compliance with the FOI(S}A andfor the Environmental
Information (Scotland) Regulations;

61.3,11 disclosure pursuani to Clause 61.1, or

61.3.12 disclosure to the extent required pursuant to Clause 63.2,

provided that, to avoid doukt, neither Clause 61.3.10{d} nor Clause §1.3.4 above
shall permit disclosure of Gonfidential Information otherwise prohibited by Clause

B1.2.3 where that information is exempt from disclosure under section 38 of the
FOI(S)A.

Where disclosure is permitted under Clavse 61.3, other than under Clauses
61.3.2, 61.3.4, 61.3.5, 61.3.8 and 61.3.10, the party providing the information shall
procure that the recipient of the information shall he suliect to the same obligation
of confidentiality as that contained in this Agreement.

Project Co shall not make use of this Agreement or any information issued or
provided by or on behalf of the Authority in connection with this Agreement
otherwise than for the purpose of this Agreement, except with the written consent
of the Authority.

Where Project Co, in carrying out its obligations under this Agreement, is provided
with information relating to any Authority Party, Project Co shall not disclose or
make use of any such information otherwisa than for the purpose for which it was
provided, unless Project Co has obtained the prior written consent of that person
and has obtained the prior written consent of the Authority.

On or before the Expiry Date, Project Co shalt ensure that all documents or
computer records in its possession, custody or control, which contain information
refating to any patient or Authority Party inciuding any documents in the
possession, custody or control of a Sub-Contracter, are delivered up to the
Authority.

The parties acknowledge that Audit Scotland has the right to publish details of this
Agreement (including Commercially Sensitive Infarmation) in its relevant reports to
Parliament.
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62

61.9

The provisions of this Clause 61 (Confidentiality) are without prejudice to the
application of the Official Secrets Acts 1911 to 1989,

Announcements

61.10

Unless otherwise required by any Law or any regulatery or governmental authority
(but only to that extent), neither party shall make or permit or procure to be made
any public annocuncement or disclosure (whether for publication in the press, the
radio, television screen or any other medium) of any Confidential Information or in
the case of Project Co of its (or any Project Co Party's) interest in the Project or, in
any such case, any matters relating thereto, without the prior written consent of the
other party (which shall not be unreascnably withheld or delayed).

FREEDOM OF INFORMATION

62.1

62.2

62.3

Project Co acknowledges that the Authority is subject to the requirements of the
FOI(S)A and the Envircnmental Information (Scotland) Regulations and shall
assist and cooperate with the Autherity to facilitate the Authority's compliance with
its Information disclosure requirements pursuant to the same in the manner
provided for in Clauses 62.2 to 62.8.

Where the Authority receives a Request for Information in relation to Information
that Project Co is holding on its behalf and which the Authority does not hold itself
the Authority shall refer to Project Co such Request for Information as scon as
practicable and in any event within five (5} Business Days of receiving such
Request for Information and Project Co shali:

62.2.1 provide the Authority with a copy of all such Information in the form that
the Authority requires as socn as practicable and in any event within five
(5) Business Days (or such other period as the Authority acting
reascnably may specify) of the Authority's request; and

62.2.2 provide all necessary assistance as reascnably requested by the
Autherity in connection with any such Information, to enable the Authority
to respond to the Request for Information within the time for compliance
set out in section 10 of the FOI(S)A or Regulation 5 of the Environmental
Information (Scotland) Regulaticns.

Following notification under Clause 62.2, and up until such time as Project Co has
provided the Authority with all the Infermation specified in Clause 62.2.1, Project
Co may make representations to the Authority as to whether or not or on what
basis Information requested should be disclosed, and whether further information
should reasonably be provided in order to identify and locate the information
requested, provided always that the Authority shall be responsible for determining
at its absolute discretion:

62.2.1  whether Information is exempt from disclosure under the FOI(S)A and
the Envirenmental Information (Scotland) Regulations;
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62.4

62.5

62.6

82.7

62.8

62.3.2 whether Information is to he disclosed in response to a Request for
infarmation, and

in no event shail Project Co respond directly, or allow its Sub-Contractors to
respond directly, {0 a Request for Information unless expressly authorised to do so
by the Authority.

Froject Co shall ensure that all Information held on behalf of the Authority is
retained for disclosure for at least the number of years (from the date it is
acquired) specified in the Authority Policy relating to records retention and shall
permi the Authority to inspect such Information as requested from time to time.

Project Co shall transfer to the Authority any Request for Information received by
Project Co as soen as practicable and in any eveni within two (2} Business Days
of receiving it.

Project Co acknowledges that any lists provided by it listing or outlining
Confidential information are of indicative value only and that the Authority may
nevertheless be obliged to disclose Confidential Infarmation in accordance with
the requirements of FOI{S)A and the Environmental {Scotland) Regulations.

In the event of a request from the Autharity pursuant to Clause 62.2 Project Co
shall as socn as practicable, and in any event within five (5) Business Days of
receipt of such request, inform the Authority of Project Co's estimated costs of
complying with the request to the extent these wauid be recoverable, if incurred by
the Authority, under section 13{1} of the FOIS}A and the Fees Regulations.
Where such costs {either on their own or in conjunction with the Authority's own
such costs in respect of such Request for Information} will exceed the appropriaie
limit referred to in section 12{1} of the FOIS)A and as set out in the Fees
Regulations {the “Appropriate Limit"} the Authority shail inform Project Co in
writing whether or not it still requires Project Ca to comply with the request and
where it does require Project Co to comply with the request the five (5) Business
Days period for compliance shalt be extended by such number of additional days
for compliance as the Authority is entitled to under section 10 of the FOI(S}A. In
such case, the Authority shall notify Froject Co of such additional days as soon as
practicable after becoming aware of them and shall reimburse Project Co for such
costs as Project Co incurs in complying with the reguest to the extent it is itself
entitled {0 reimbursement of such costs in accordance with its own FOI(S)A policy
from time to time.

Froject Co acknowledges that (notwithstanding the provisions of Clause 61
(Confidentialityy) the Authority may, acting in accordance with the Scoftish
Ministers Code of Pracltice on the Discharge of Functions of Public Authorities
under Part 6 of the Freedom of Informaticn (Scotland) Act 2002 [the "Code"},
and/or having full regard fo any guidance or briefings issued by the Scottish
Information Commissioner or the Scottish Ministers, be obliged under the FOI{S)A,
or the Environmental Infarmation (Scotland) Regulations tc disclose Information
concerning Project Co or the Praject:

62.8.1 in certain circumstances without cansulting with Project Co; or
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64

62.9

62.8.2 following consultation with Project Co and having taken their views into
account,

provided always that where Clause 62.8.1 above applies the Authority shall, in
accordance with the recommendations of the Code, draw this to the attention of
Project Co prior to any disclosure.

In the event that Project Co is or becomes subject to Environmental [nformation
(Scotland) Regulations or FOI{S)A it shall comply with its obligations under
Enviranmental Infarmation (Scotland) Regulations and FOI(S)A. In doing so, it will
use reasonable endeavours to consult the Autharity before disclosing Information
about them or any agreement entered into between the Authority and Project Co.

INFORMATION AND AUDIT ACCESS

63.1

63.2

63.3

Project Co shall provide to the Authority's Representative all information,
documents, records and the like in the possessicn of, or available to, Project Co
{and to this end Project Co shall use all reasonable endeavours to procure that all
such items in the possession of the Contractor or any Service Providers shall be
available to it and Project Co has included, or shall include, relevant terms in all
contracts with the Contractor or any Service Providers to this effect) as may be
reasonably requested by the Authority's Representative for any purpose in
connection with this Agreement.

For the purpose of:

63.2.1 the examination and certification of the Authority's accounts; ar

63.2.2 any examination pursuant to section 23 of the Public Finance and
Accountability (Scotland} Act 2000 of the economy, efficiency and
effectiveness with which the Authority has used its resources,

the Auditor General for Scotland may examine such documents as he may
reasonably require which are owned, held or otherwise within the control of Project
Co (and Project Co shall procure that any person acting on its behalf who has
such documents and/or other information shall also provide access) and may
require Project Co to produce such oral or written explanations as he considers
necessary.

Project Co shall provide and shall procure that its Sub-Contractors shall provide
such information as the Authority may reasonably require from time to time to
enable it to meet its obligations to provide reports and returns pursuant to
regulations, directions or guidance applicable to the Authority including, without
imitation, reports and returns regarding the physical condition of buildings
occupied by the Authority, health and safety, under the firecode and relating to
environmental health.

NOTICES
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64.1

64.2

64.3

64.4

Al notices under this Agreement shall be in writing and all ceriificates, notices or
written instructions to be given under the terms of this Agreement shall be served
by sending the same by first class post, by hand, or by email [eaving the same at:

i o Project Co Address: FAC I Company Secretary, Seacole
Nationa} Centre Limited, c/o Kajima Partnerships Limited, 6™ Floor, 55 Baker
Street, London W1U BEW

erna; S

If to the Authority  Address: Gyle Square, 1 South Gyle Crescent,
Edinburgh EH12 SEE email:

Where any information or documentation is to be provided or submitted to the
Authority’'s Representative or Project Co's Representative it shall be provided or
submitted by sending tha same by first class post, by hand ar by emai, {eaving
the same at:

If to Project Co's Representative Address: FAQ * Seacoie
National Centre Limited, cio Kajima Partnerships Limited, 6 Floor, 55 Baker
Street, London W1U 8EW

email;

if to the Authority's Representative  Address: Gyle Square, 1 South Gyle
Crescent, Edinburgh EH12 SEB emaik:

{copied in each case to the Authority}

Either parly to this Agreement {and the Autherily's Representative and Project
Co's Representative] may change its nominated address or email address by prior
notice to the other party.

Natices given by post shall be effective upon tha earliar of (i) actual receipt, and {ii}
five {5} Business Days after mailing. Nctices defiverad by hand shall ba affective
upon delivery. Notices given by email shall be deemed to have been recelved at
9am on the next Business Day foilowing the data the email was sent provided that
the sender has not received any communication notifying them that the message
has not been delivered 1o, or received by, the recipient.

NG WAIVER

551

Any refaxation, forbearance, indulgence or delay (together "indufgence™} of any
party in exarcising any right shall not be construed as a waiver of the right and
shall pot affect the ability of that party subsequently to exercise that right or to
pursue any remedy, nor shall any indulgence constitute a waiver of any other right
(whether against that party or any other person}.
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66

67

68

Continued effect — no waiver

65.2

Notwithstanding any breach of this Agreement by either party, and without
prejudice to any other rights which the other party may have in relation to i, the
other party may elect ta continue to treat this Agreement as being in full farce and
effect and to enforce its rights under this Agreement. The failure of either party to
exercise any right under this Agreement, including any right to terminate this
Agreement and any right to claim damages, shall not be deemed a waiver of such
right for any continuing or subsequent breach,

NO AGENCY

66.1

66.2

66.3

Nothing in this Agreement shall be construed as creating a partnership or as a
contract of employment between the Autharity and Project Co.

Save as expressly provided atherwise in this Agreement, Project Co shall not be,
ar be deemed to be, an agent of the Authority and Project Co shall not hold itself
out as having autharity or power to bind the Authority in any way.,

Without limitation to its actual knowledge, Project Co shall for all purposes of this
Agreement, be deemed to have such knowledge in respect of the Project as is
held (or ought reascnably to be held) by any Project Co Party.

ENTIRE AGREEMENT

67.1

67.2

Except where expressly provided otherwise in this Agreement, this Agreement
constitutes the entire agreement between the parties in connection with its subject
matter and supersedes all prior representations, communications, negotiations
and understandings concerning the subject matter of this Agreement.

Each of the parties acknowledges that:

67.2.1 it does not enter into this Agreement on the basis of and does not rely,
and has not relied, upon any statement or representation (whether
negligent or innocent) or warranty or other provision (in any case
whether oral, written, express or implied) made or agreed to by any
person (whether a party to this Agreement or not) except those expressly
repeated or referred to in this Agreement and the only remedy or
remedies available in respect of any misrepresentation or untrue
statement made to it shall be any remedy available under this
Agreement; and

67.2.2 this Clause shall not apply to any statement, representation or warranty
made fraudulently, or to any provision of this Agreement which was
induced by fraud, for which the remedies available shall be all those
available under the law governing this Agreement.

THIRD PARTY RIGHTS
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69

70

71

72

Save to the extent expressly provided in this Agreement and, to avoid doubt, without
prejudice to the terms of the Funders' Direct Agreement or the rights of any permitted
successor to the rights of Project Co or of any permitted assignee, it is expressly declared
that no rights shall be conferred under and arising out of this Agreement upon any person
other than the Authority and Project Co and without prejudice to the generality of the
foregoing, there shall not be created by this Agreement a jus quaesifum fertio in favour of
any person whatsoever.

SEVERABILITY

If any provision of this Agreement shall be declared invalid, unenforceable or illegal by the
courts of any jurisdiction to which it is subject, such provision may be severed and such
invalidity, unenforceability or illegality shall not prejudice or affect the validity, enforceability
and legality of the remaining provisions of this Agreement.

CONFLICTS OF AGREEMENTS

in the event of any conflict between this Agreement and the Project Documents, the
provisions of this Agreement shall prevail.

COSTS AND EXPENSES

Each party shall be responsible for paying its own costs and expenses incurred in
connection with the negotiation, preparation and execution of this Agreement,

FURTHER ASSURANCE

Each party shall do all things and execute all further documents necessary to give full effect
to this Agreement.
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s SOVERNING LAW AND JURISDICTION

731 This Agraement =hall be copsidersd a2 a contract made in Seatland ano snsll ke
subject e the laws of Sootiand

|
=
bl

sutnect 1o fhe provisions of ihe Cspuie Resolution Procedurs, both parties agres
fnat the cuurts o Scelland shall have exclusive jurisdiction o hear and setlls any
action, sl proceading or digpule 0 cennechion with this Agresment apd
irreviagably submit o ihe jurisdiction of those courts,

IN WITNESS WHEREOF these presents typewritten on this and the preceding 122 pages together
With the Schedule it 27 Farts ars executed by the partties hetelo as follows:

SUBSCRIBED forand nn behall of the COMMON SERVICES AGENCY FOR THE SCOTTISH
HEALTH SERVICE, and sealed wilh is Cemmaon Seal

=1 ET'_:..\ o 1.‘:,1‘

2
2 5~

on the ey

it Py LV S0Ta4

AUbRonssd Signalory

Full Name

Authorsed Slgnatory

Full Mame
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SUBSCRIBED for and an behalf af
SEACOLE MATIONAL CENTRE LIMITED

at  COWat G
an the %TH day

af (LS A014

Clirector/Authorised SignatoryfAttormey

Full Name

before this witness
Withess
Full Name

Address

[ R &0
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SCHEDULES

SCHEDULE PART 1

DEFINITIONS AND INTERPRETATION

SECTION 1

in this Agreement unless the context otherwise requires:

“8 Year Maintenance Plan™

“Actual Completion Date”

‘“Actual Liability”

“Additional Permitted Borrowing”

means the plan, to be prepared by or on behalf of
Project Co, for any works for the maintenance or
repair of the Facilities, including the tenewal or
replacement of piant or equipment as necessary,
during each rolling five year period for the duration of
the Project Term;

means the later of:

{a} the date stated in the Certificate of Practical
GCompletion issued by the Independent
Tester pursuant to Clause 17.12; and

(b subject to Clause 14.5, the Completion Date;
has the meaning given in Clause 48.7.3;

means on any date, the amount equai to any amount
of principal outstanding under the Senior Funding
Agreements {as the same may from time to time be
amended, whether or not with the approval of ihe
Authoniy} in excess of the amount of principal
schedulad under the Senior Funding Agreements at
Financial Close to be outstanding at that date,

but only to the extent that:

{a) this amount is less than or equal {o the
Additional Permitted Borrawings Limit, and

(b} in respect of any Additional Permitted
Borrowing the Agent is not in material breach
of its obligatione under clause 9.4.3 of the
Funders' Direct Agreement as it applies to
such Additional Permitted Borrowing,

and provided further that any such excess amount of
principal which is:

{i} invested as part of any Qualifying Change;
or
{in outstanding from time to time as a result of

any drawing under the Senior Funding
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“Additional Permitted Borrowings Limit”

“Adjudicator”

“Advanced Health and Safety Training”

“Adverse Law”

Agreements as entered into at the date of
this Agreement, disregarding any subsequent
amendment; or

iii) outstanding from time to time as a result of
any amendment to the Senior Funding
Agreements in respect of which the Authority
has agreed that its liabilities on a termination
may be increased pursuant to Clause 4.3,

shall not be counted as Additional Permitted
Borrowing;

means an ameount equal to:

(c) 10% of the Original Senior Commitment, for
any  Additional Permitted Barrowing
subsisting in the period from the date of
Financial Close to the date on which the
amount outstanding under the Senior
Funding Agreements is reduced to 50% or
less of the Original Senior Commitment; and
thereafter

{d) the higher of:

() 5% of the Original Senior
Commitment; and

(i) the amount of any Additional Permitted
Borrowing outstanding on the last day
of the period referred to in paragraph

(@),

has the meaning given in paragraph 4.1 of Schedule
Part 20 (Dispute Resolution Pracedure);

shall have the meaning given to that term in Schedule
Part 27 (Communify Benefits);

means any Change in Law which would if passed into
Law have the following effects, and any administrative
act of the Government or any minister of the Crown,
department, agency, regulator or other public body or
official not amounting to a Change in Law but which
has (or would, if made, have) the following effects:

(@) remove, transfer to ancther party or otherwise
have a material adverse effect upon the
Authority's  legal capacity (or obligation) to
perform any of its material obligations in relation
to the Project which are material to the interests
of Project Co and/or its Funders; or

(b) amend or repeal {without re-enactment,
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“Affiliate”

HAg ent”

“Agreed Form Technical DVD”

“Agreed Order of Priorities”

consolidation or replacement by Law having an
equivalent effect) the National Health Service
(Residual Liabilities) Act 1996 or the National
Health Service (Private Finance) Act 1957;

provided that,

(i} in the circumstances referred to in paragraph
(a), where a Change in Law would have the
effect of transferring the legal capacity or
ohligation of the Authority in relation to such

material obligations to a new entity (a

Authority Substitute"), the relevant Law
shall not be an Adverse Law if;

(aa)

(bb)

means, in
company or subsidiary of that person or any
subsidiary of such holding company, and "holding
company" and "subsidiary" shall have the meaning
given to them in section 1159 of the Companies Act
2008;

either:

{iYthe provisions of the National Health
Service (Residual Liabilities) Act 1996
and the National Health Service
(Private Finance) Act 1997 (together
the "Protective Legislation™) apply to
such Authority Substitute in full (as
applied to the Authority as at the date
of this Agreement); or

(i) the relevant Law has the same effect
in relation to the Authority Substitute as
the Protective Legislation; and

the relevant Law does not otherwise
have any adverse material effect on
the legal capacity or obligation of the
Authority Substitute which affects (or
could reasonably be expected to
affect) the Board Substitute's ability to
perform any material obligations
owed to Project Co andfor the
Funders in relation to the Project
which are material to the interests of
Project Co and/or its Funders, when
compared to the material obligations
of the Authority under this
Agreement;

relation to any person, any holding

has the meaning given to the term "Facility Agent’ in
the Funders' Direct Agreement;

means the technical DVD in the Agreed Form;

has the meaning given in the Articles of Association;
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“Ancillary Documents”

“Ancillary Rights”

“Annual Service Payment”

“Apprentices”

*Approved RDOD item™

“Articles of Association™

*Associated Companies”

“Authority Assets”

*“Authority Change”

“Authority Change Notice”

“Authotity Events of Default”

*Authority Observer”

“Authority Party”

means the Construction Contract, the Service
Contracts and the Performance Guarantees, all as the
same may be amended or replaced from time to time;

means such rights as set out in Section 3 {Ancilfary
Rights) of Schedule Part 5 (Land Matters);

has the meaning given in Schedule Part 14 {Payment
Mechanism);

shall have the meaning given to that term in Schedule
Part 27 (Community Benefils);

means an item of Reviewable Design Data which has
been returned or has been deemed to have been
returned endoersed either "Level A — no comment” or
‘Level B — proceed subject fo amendment as noted"
by the Autharity’s Representative pursuant to the
provisions of Clause 12 (Design, Construction and
Commissioning Process) and Schedule Part 8
{Review Procedure} (provided that in the case of any
item of Reviewable Design Data which has been
returned or has been deemed to have been returned
endorsed "Level B — proceed subject to amendment
as noted" Project Co has taken account of the
Authority's Representative’s comments), as such item
of Reviewable Design Data may be varied or
amended from time to time in accardance with
Schedule Part 16 (Change Pratocof);

means Project Co's articies of association, and the
term “Articles” shall be construed accordingly;

means, in respect of a relevant company, 2 company
which is a Subsidiary, 2 Holding Company or a
company that is a Subsidiary of the ultimate Holding
Company of that refevant company, and in the case of
Project Co shalt include Hoid Co and each of the
Shareholders, and the term "Associate” shall be
interpreted accordingly,

means the assets and eguipment cr other property
used at the Site (including motar vehicles owned or
used by the Authority whilst on Site) by, or on behalf
of, the Authority or any Authority Party, other than the
Facilities;

has the meaning given in Schedute Part 16 {Change
Profocoly;

has the meaning given in Schedule Part 16 (Change
Protocol);

has the meaning given in Clause 39.1;

means, from time to time, the individuat designated as
such by the Authority;

means any of the Authority's agents, contractors and
sub-contractors of any tier and ijts or their directors,
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“Authority Policies™

“Authority Services”

“Authority’s Commissioning”
“Authority’s Community Benefits
Requirements "

“Authority's Construction Requirements”

“Authority's Maintenance Obligations”

“Authority’'s . Post Completion
Commissioning”

“Authority’s Representative”
“Authority Validation Masterplan”
“Availability Failure”

“Base Date”

officers and employees at the Facilities with the
authority of the Authority but excluding Project Co,
any Project Co Party and statutory undertakers and
utilities and “Authority Parties” shall be construed
accordingly;

means, subject to Clause 27.7, the Authority Policies
contained in the attachment labelled Attachment 1 on
the Agreed Form Technical DVD;

means all activities carried out by the Authority at the
Facilities frem time to time in connection with use of
the Facilities as:-

{a) a centre for research into and production,
processing and distribution of blood products,
tissues and cell products;

{b)  academic training and research;

{c) research and development of products and
processes;

and any purposes ancillary to paragraphs (a), (b) and
(c) above;

means the Authority's pre-completion commissioning
activities to be carried out by the Authority in
accordance with Clause 17 (Pre-Completion
Commissioning and Completion);

means those requirements identified in Section 1
(Authority’s Community Benefits Requirements) of
Schedule Part 27 (Community Benefits)

means the requirements of the Authority identified in
Section 3 (Authority's Construction Requirements) of
Schedule Part 6 (Construction Matters) as amended
from time to time in accordance with the terms of this
Agreement;

has the meaning given in Clause 23.13;

means the Authority's post-completion commissioning
activities to be carried out by the Authority in
accordance with Clause 18.1 (Post Completion
Commissioning),

means the persen so appointed by the Authority
pursuant {o Clause 8 (Representatives);

means the validation masterplan prepared by the
Authority;

has the meaning given in Schedule Part 14 (Payment
Mechahism);

has the meaning given in paragraph 16 of Section 2
(Interpretation) of Schedule Part 1 (Definitions and
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“Base Senior Debt Termination Amount”

“Beneficiary”

“Business Day”

“Capital Expenditure”

“CDM Regulations”

“Certificate of Practical Completion™

“Changse”

“Change in Control”

“Change in Law”

“Collateral Agreements”

“Commencement Date”

“Commercially Sensitive Information”

intsrpretation);

has the meaning given in Section & {Definitions; aof
Schedule Part 17 (Compensation on Tarminationy;

has the meaning given in Clause 49.3 {Conduct of
Claims);

means a day other than a Saturday, Sunday ar a
bank haliday in Edinburgh;

means capital expenditure {as such term is
interpreted in accordance with generally accepted
accounting principles in the United Kingdom from time
to time};

has the meaning given in Section 2 {Safety During
Construction) of Schedule Part 68 {Construction
Matters);

means a certificate in the relevant form set out in
Schedule Part 22 (Certificates);

has the meaning given in Schedule Part 18 {Changa
Profacoh,

means:

{a) any sale or other disposal of any legal,
beneficial or equitable interest in any or all of
the equity share capital of a corporation
{including the control over the exercise of
voting rights conferred on that equity share
capital, control over the right fo appoint or
remove directors or the rights fo dividendsy;
and/ar

{bj any other arrangements that have or may
have or which result in the same effect as
paragraph {(a) above;

means the coming into effect or repeal (without re-
enactment or consolidation} in Scotland of any Law,
or any amendment or variation to any Law, or any
judgement of a relevant court of law which changes
binding precedent in Scotiand in each case after the
date of this Agreement;

means the Contractor's Collateral Agreement, the
Service Providers' Collateral Agreements; the
Cansultant Collateral Agreement and (save for the
purposes of Schedule Part 2) the Key Sub-Contractor
Coliaterat Agreements;

means the date of this Agreement;
means the sub set of Confidential Information

listed in column 1 of Schedule Part 26
(Commercially Sensifive Informafion) in each
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“Commissioners™

“Commissioning End Date”

“Comms/Server Rooms”

“Community Benefit Strategy Group”

“Compensation Event”
“"Compensation Payment”

“Completion Criteria”

“Completion Date”

“Confidential Information®

“Consents”

case for the period specified in column 2 of
Schedule Part 26 (Commercially Sensifive
Informationy;

has the meaning given in Glause 35.3;

means the date by which the parties’
commissioning activities are programmed to be
completed in  accordance with the Final
Commissioning Programme;

means the rooms identifled on drawing numbers
4116 (RL) SZ-06; 4116 (RL) SZ-07; 4118 (RL}
SZ-12; 4116 (RL) SZ-15; 4116 (RL} SZ-24 on the
Agreed Form Technical DVD;

shall have the meaning given to that term in
Schedule Part 27 (Community Benefits)

has the maaning given in Clause 29.10;
has the meaning given in Clause 46.5;

means the Completion Tests as defined in
Appendix B of Schedule Part 10 (Outfine
Commissianing Programme},

means 10 November 2016 or such revised date
as may be specified by the Authority's
Representative pursuant to Clause 29 (Delay
Events) or such other date as may be agreed by
the parties;

means:

{a) information that ought to be considered
as confidential {however it is conveyed
or on whatever media it is stored) and
may include information  whose
disclosure would, or would be likely to,
prejudice the commercial interests of
any person, trade secrets, Intellectual
Propernty Rights and know-how of either
party and all personal data and sensitive
personai data within the meaning of the
Data Protection Act 1988 and

(b} Commercially Sensitive Information;

means all permissions, consents, approvals,
certificates, permits, licences, statutory
agreements and authorisations required by Law,
and all necessary consents and agreements from
any third parties {including, without limitation, any
Planning Permission}, needed to carry out the
Project Operations in accordance with this
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“Construction Contract”

“Construction Phase”

“Construction Skills Certification Scheme”

“Construction Guality Plan”

“Consultant Collateral Agreement”

“Contamination”

“Contract Month™

“Contract Year”

Agreament;

means the design and build contract dated the
same date as this Agreement between Project
Co and the Confractor {(which, as at the date of
this Agreement, is in the Agreed Form) as
amended or replaced from time to time in
accordance with this Agreement;

means the pericd from and including the date of
execution of this Agreement to and including the
Actual Completion Date;

means the scheme operated by Construction
Skills Certification Scheme Limited {registered
number 03024875) to evidence the skills and
competence of persons employed on
construction sites;

means the document identified at Section 8
(Quality Plans (Design and Copstruction)y of
Schedule Part B {Construction Matters),

means the collateral agreement in the form
identified in Seclion 3 of Schedule Part 9
(Colfateral Agreements);

means ail or any poliutants or contaminants,
including any chemical or industrial, radicactive,
dangerous, toxic or hazardous subsiance, waste
or residue {whether In solid, semi-solid or liquid
form or a gas or vapour} and inciucing without
timitation genetically modified organisms;

means a calendar month provided that;

{a the first Contract Month shalt be the
period from and including the Payment
Commencement Date to and including
the last day of the calendar month in
which the Payment Commencement
Date fafis; and

{9)] the last Contract Month shall be the
period from and inciuding the first day of
the calendar month in which the Expiry
Date or Termination Date {as the case
may be) falls to and including the Expiry
Date or the Termination Date (as ths
case may be);

means each period of twelve (12} calendar
months during the Project Term starting on 1
Aprit and each subsequent peried of twelve (12)
calendar months, save for the first Contract Year
which shall be the pericd commencing on the
date of this Agreement and ending on the next
31 March and the final Contract Year which
shall be the pericd commencing on the
preceding 1 Aprii and ending on the date cf
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“Contracting Associate”

“Contractor”

“Contractor's Collateral Agreement”

“Contractor's Site Manager”

“Contractor's Site Rules”

“Convictions”

“Core Times”

“Credit Agreement”

“Deduction”

“Deemed Liability”

expiry or earlier termination of this Agreement (as
the case may be);

means the Confractor, any Service Provider and
any other entity which performs on behalf of
Project Co any material function in connection
with this Agreement or the Project Operations;

means  Interserve  Construction  Limited,
(registered under number 30335%9) whose
registered office is 395 George Road, Erdington,
Birmingham B23 7RZ engaged by Project Co to
carry out the Works and any substitute design
and/cr building contractor engaged by Project Co
as may be permitted by this Agreement;

means a collateral agreement among the
Authority, Project Co and the Confractor in the
form identified in Section 1 of Schedule Part 9
(Collateral Agreements),

means the manager to be appcinted by the
Contractor for purposes of supervision of all day-
to-day activities on the Site;

means the Contractor's rules, applicable on the
Site to the Authority, Project Co, the Centractor
and their respective sub-contractors and
suppliers of every tier during the construction of
the Facilities;

means, other than in relation to minor road traffic
offences, any previous or pending prosecutions,
convictions, cautions and binding-over orders
{including any spent convictions as contemplated
by section 1(1) of The Rehabilitation of Offenders
Act 1974 by virtue of the exemptions specified in
Part 1l of Schedule 1 of the Rehabilitation of
Offenders Act 1974 (Exceptions) Order 1975 (Sl
1975/1023) and the Rehabilitation of Offenders
Act 1974 (Exclusions and Exceptions) (Scotland)
Order 2003 Scottish St 2003/231) or any
replacement or amendment to those Orders);

has the meaning given to that term in Schedule
Part 14 (Payment Mechanism);

means the Credit Agreement entered into on or
about the date of this Agreement between,
amongst others, Project Co and the Agent;

means a deduction to be made in calculating a
Monthly  Service Payment, calculated in
accordance with Section 3 (Deduclions from
Monthly Service Payments) of Schedule Part 14
(Payment Mechanismy;

has the meaning given in Clause 46.7.3;
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“Default Interest”

“Default Interest Rate”

“Defects”

“Delay Event”
“Derogated Low Value Change”

“Design Data”

“Design Qualification”

“Design Qualification Commencement”

“Design Qualification Protoco!”

“Design Quality Plan”

“Direct Losses”

“Disclosed Data”

means any increased margin that is payable to
the Senior Funders or which accrues as a result
of any payment due to the Senior Funders not
being made on the date on which it is due;

means 2% over LIBOR;

means any defect or fault in the Works and/or the
Facilities (not being a Snagging Matter) which
occurs due to a failure by Project Co to meet the
Authority's  Construction Requirements and/or
Project Co's Proposals or otherwise to comply
with its obligations under this Agreement;

has the meaning given in Clause 29.3;

has the meaning given in Schedule Part 16
{Change Prolocol),

means all drawings, reports, documents, plans,
software, formulae, calculations and other data
relating to the design, construction, testing and/or
operation of the Facilities;

means the establishing by objective documented
evidence that all key aspects of the design for the
Fabric and environmental services supporting a
process, system or system installation comply
with. GMP; the manufacturers approved
specification; User Requirement Specification
(URS); and Authority’s Construction
Requirements; thereby confirming suitability for
the intended purpose;

means the date from which the Design
Qualification process shall commence;

means the protocol developed by Project Co and
approved by the Authority that explains the
methodology for demonstrating the design
conforms to the Authority’'s Construction
Requirements and in the case of Group 1b
Equipment the specific URSs;

means the document identified at Section 8
{Quality Plans (Design and Construction)) of
Schedule Part 6 {Construction Matters);

means, subject to the provisions of Clause 54.1,
all damage, losses, liabilities, claims, actions,
costs, expenses (including the cost of legal or
professional services, legal costs being on an
agent/client, client paying basis), proceedings,
demands and charges whether arising under
statute, contract or at common law but, to avoid
doubt, excluding Indirect Losses;

means any Design Data and any other written
information, data and documents ({(excluding
information contained within Schedule Part 5
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“Discriminatory Change in Law”

*Dispute”

“Dispute Resolution Procedure”

{Land Matters)) made avaiiabie or issued to
Project Co or any Project Co Party in conneclion
with the Project by or on behalf of the Authority
{or any Authority Party) whether on, befare or
after the execution of this Agreement;

means any Change in Law the effect of which is
fo discriminate directly against:

{a) faciliies whose design, construction,
financing and operation are procured
under the private finance initiative or
Scottish Government NPD inifiative {or
any  successor initiative  applying
principles similar to thase initiatives) in
relation to other similar projects; or

{b) companies undertaking praiects
procured by contracts under the private
finance initiative or Scottish Government
NPD initiative (or any successor initiative
applying principles similar to those
initiatives) in relation to other companies
undertaking similar projects; ar

{c) the National Centre in relation to other
similar facilities; or

{d} Project Co in relation to other
companies,

save;

{0 where such Change in Law is in

response to any act or omissian on the
part of Project Co which is illegal {other
than an act or omission rendered illegal
by virtue of the Change in Law its&if);

(i) that such action shall not be deemed to
be discriminatory solely an the basis that
its effect on Project Co is greater than its
effect on other companies; and

{iiiy that a change in taxes or the introduction
of a tax affecting companies generally or
a change in VAT shall be deemed nat to
be discriminatory in any circumstances
{to aveld doubt, such changes being
given effect in accordance with Clause
35 (VAT and Construstion Indusfry Tax
Deduction Schemes,

has the meaning given in paragraph 1 of
Schedule Part 20 {Dispule  Resofufion
Procedlre);

means the procedure set out in Schedule Part 20
{Dispute Resolution Procedure),
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“Electrical Utility Point”

“Emergency”

“Employment and Skills Co-ordinator”

“Employment and Skiils Plan”

"Encumbrance"”

“Environmental Information

Regulations”

{Scotland)

“Equipment”

“Equipment Schedule”
“Estatecode”
“Estimated Deductions”

“Estimated Increased Maintenance Costs”

“Eudralex Guidelines”

“Excusing Cause”

“Expiry Date”

means the point at which the ownership and/or
control of electricity supply passes from Project
Co or a Project Co Party to the relevant utility
provider shown as point X on Plan 3 of Appendix
3 to Schedule Part 5 (Land Matters)

means an event causing or, in the reasonable
opinion of a party, threatening to cause death or
injury to any individual, or serious disruption to
the lives of a number of people or extensive
damage to property, or contamination of the
environment, in each case on a scale beyond the
capacity of the emergency services or preventing
the  Services operating under normal
circumstances and requiring the mobilisation and
organisation of the emergency services;

shall have the meaning given to that term in
Schedule Part 27 (Community Benefits);

shall have the meaning given to that term in
Schedule Part 27 (Community Benefits);

means any option, right of pre-emption, pledge,
security, interest, lien, charge, mortgage, lease,
licence, claim, condition, retention or other
encumbrance or restriction whether imposed by
agreement, by law or otherwise;

means the Environmental Information {Scotland)
Regulations 2004 together with any guidance
and/or codes of practice issued by the Scottish
Information Commissioner or relevant
Government Department in relation to such
regulations;

means the Group 1a Equipment; Group 1b
Equipment; Group 2 Equipment; Group 3 and 4
Equipment;

means the table identified in Section 2 of

Schedule Part 11 (Equipment);

means the NHS estatecode being the document
with 1ISBN 0-11-322549-0

has the meaning given in Clause 34.2 1;

has the meaning given in Clause 23.7;

means the body of European Union rules and
legislation in force from time to time that govern
medicinal and pharmaceutical products in the
European Union;

has the meaning given in Clause 51.2;

means midnight on 9 November 2041,
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“Fabric”

“Facilities”

“Facility Manager”

“Fees Regulations”

“Final Commissioning Programme"”
“Financial Close”

“Financial Model”

“Finishes”

“Finishes Proposal Date”

“Finishes Selection Date”

“First Party”

“FOI(S)A”

means ceilings types and finishes, wall types and
finishes, floor types and finishes and door types
and finishes;

means the buildings and other facilities, together
with all supporting infrastructure (including the
Plant and the Group 1 Equipment), external hard-
standings, specialist surfaces and other
amenities located on the Site (including as a
minimum ali aspects detailed within Appendix B
to Section 1 (Service Level Specification) of
Schedule Part 12 (Service Requirements)), as
required to enable Project Co to comply with its
obligations under this Agreement, all as the same
may be varied, amended or supplemented from
time to time in accordance with this Agreement;

means Project Co's duty manager who shall be
present at the Facilities in accordance with the
Service Level Specification;

means the Freedom of Information (Fees for
Required Disclosure (Scotland)) Regulations
2004;

means the programme jointly developed and
agreed by the Authority and Project Co in
accordance with the provisions of Clause 17.1;

means the date of this Agreement;
means the Agreed Form Financial Model;

means those finishes listed in the table set out in
the table at Section 5 (Reviewable Design Data)
of Schedule Part 6 (Construction Matters);

means, in relation to a Finish, the relevant date
identified as the date Project Co is to submit by in
the table set out at Section 5 (Reviewable Design
Data) of Schedule Part 6 (Construction Malters),

means, in relation to a Finish, the relevant date
identified as the date the Authority is to review by
in the table set out at Section 5 (Reviewable
Design Dala) of Schedule Part & (Construction
Matters);

has the meaning given in Clause 35.3;

means the Freedom of Information (Scotland) Act
2002 and any subcrdinate legislation (as defined
in secticn 73 of the Freedom of Information
{Scotland) Act 2002} made under the Freedom of
[Information {Scotland) Act 2002 from time to time
together with any guidance andf/or codes of
practice issued by the Scottish Information
Commissioner  or relevant Government
department in relation to such Act;
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“Force Majeure”

“Functional Area”

*Funders”

“Funders’ Direct Agreement”

“Funding Agreements”

“Funding Default”

IGGM P%!

*GMP Area”

“Good Industry Practice”

“Government”

“Ground Physical and

Investigation”

Geophysical

has the meaning given in Clause 31 {Force
Majeuray;

means an area of the Facilities identified as such
in Appendix 2 to Schedule Part 14 {Payment
Mechanism);

means all or any of the persons who provide
financing or funding in respect of the Project
Operations under the Funding Agreements
including NORDDEUTSCHE LANDESBANK
GIROZENTRALE and NORD/LB COVERED
FINANCE BANK SA and, where the context so
permits. prospective financiers or funders;

means the agreement to be entered inio between
the Authaority, the Senior Funders and Project Co
in the form identified in Schedule Part 4
{Funders’ Direct Agreement),

means all or any of the agreemants or
instruments to be entered into by Project Co or
any of its Associates relating to the financing of
the Project COperations (including the Initial
Funding Agreements and any agreements or
instruments to be entered into by Project Co or
any of its Associates relafing to the rescheduiing
of their indebtedness or the refinancing of the
Project Operations);

means an Event of Default as defined in the
Credit Agreement;

means that part of guality management which
ensures that products are consistently produced
and controlled to the Qquality standards
appropriate for their intended use and as required
by the marketing authorisation, clinical trial
authorisation or product specification;

shall have the meaning given to that term in
Schedule Part 14 (Payment Mechanism);

means using standards, practices, methods and
procedures conforming to the Law and exercising
that degree of skili and care, diligence, prudence
and foresight which would reasonably and
ordinarily be expected from a skilled and
experienced person engaged in a similar type of
undertaking under the same or similar
circumstances;

means the government of the United Kingdom or
the Scottish Ministers;

means the investigation of all the ground physical
and geophysical conditions of and surrounding
the Site and of any extraneous materials in, on or
under the Site {including its surface and subsoil)
to enable the Facilities to be designed and
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“Group 1a Equipment”

“Group 1b Equipment”

“Group 2 Equipment”

“Group 3 and 4 Equipment”

“H&S Conviction”

“Handback Amount”

‘“‘Handback Band”

“Handback C ertificate”

“Handback Programme”

“Handback Requirements”

“Handhack Works”

“Heaith and Safety Regime”

“Health Board”

constructed and the Works to be carried out with
due regard for those condilions and the seismic
activity {if any) in the region of the Site;

means the Equipment which Project Co is
required to speciy, procure, supply, instali,
commission, maintain and replace lifecycle as
detailed in the Equipment Schedule;

means the Equipment which the Authority shall
specify, Project Co is required to procure, supply,
install, commission, maintain and replace
lifecycle as detailed in the Egquipment Schedule;

means the Eguipment shown as Group 2
Equipment within the eguipment schedule in
Scheduie Part 11, Section 2 -~ Equipment
Schedute; which the Autharity will provide,
Project Co will install and the Autharity will
commission, maintain and replace lfecycie as
detailed in the Equipment Schedule;

means the Egquipment shown as Group 3 or 4
Equipment within the Equipment Schedule;

has the meaning given in Clause 40.1.5;

has the meaning given in Schedule Par 18
{Handback Procadure);

has the meaning given in Schedule Part 18
{Handback Procedure),

means the cerificate of confirmation that the
Facilites  comply with  the  Handback
Reguirements in the relevant form set out in
Schedule Part 18 (Handback Procedure};

has the meaning given in Schedule Part 18
(Handback Procedure);

has ithe meaning given in Schedule Part 18
{Handback Procadure),

has the meaning given in Schedule Part 18
{Handback Procedurey;

means the Food Safety Act 1390 (and associated
regutations), the Health & Safety at Work etc. Act
1974 (and associated regulations), the Fire
Precautions Act 1971, the Environmental
Protection Act 1990 and the Water Industry
(Scotland} Act 2002 and any simitar or analogous
health, safety or environmentat legistation in force
from time to time;

means a health board established under section
2 of the National Health Service {Scatland} Act
1978 (or any successor body to any such body
established with substantially the same powers or
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“Helpdesk”

“Heriot-Watt”

"Heriot-Watt Access Road”

“Heriot-Watt Ground Lease Conditions”

“High Value Change”

“High Value Change Stage 2 Submission”

"Hold Co™

“Holding Company”

“Hours for Programmed Maintenance”

“Hours of Operation”

HHVACH

ii"L”

“Interserve”

“Interserve Associate”

duties);

has the meaning given to it in Schedule Part 14
(Payment Mechanism);

means Heriot-Watt University, a higher education
institution incorporated by Royal Charter and a
Scottish Registered Charity (Number SC000278),
whose address is George Heriot Wing, Edinburgh
Campus, Edinburgh EH14 4AS;

means the area shown hatched in blue on Plan 3
in Appendix 3 to Schedule Part 5 (Land Matters);

means the conditions set out in Appendix 2 of
Schedule Part 5 (Land Matters);

has the meaning given in Schedule Part 16
(Change Protocol);

has the meaning given in Schedule Part 16
(Change Protocol);

means Seacole National Centre (Holding) Litmited
(registered under number SC473409) whose
registered office is Interserve House, Almondview
Business Park, Livingston EH54 6SF;

has the meaning given to it in section 1159 of the
Companies Act 2006;

has the meaning given in Appendix 2 of Schedule
Part 8 (Review Procedure),

has the meaning given in Appendix 2 of Schedule
Part 8 (Review Procedure);

means heating, ventilation and cooling systems;

means Interserve Investments Limited, a
company incorporated in England & Wales under
company number 00074643 whose registered
office is at Interserve House, Ruscombe Park,
Twyford, Reading RG10 9JU,

means Interserve PLC, a company incorporated
in England and Wales under registered number
00088458, whose registered office is at
interserve House, Ruscombe Park, Twyford,
Reading, RG10 9JU;

means:
{a) [nterserve and any company which is its
subsidiary, any holding company of
Interserve or a subsidiary of such holding

company; andfor

(b) The Interserve  Trustees  Limited
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“Indemnifier”

“Indemnity Period”

“Independent Tester”

“Independent Tester Contract”

“Indirect Losses”

“Information”

“Initial Funding Agreements”

“Installation Qualification”

“Installation Qualification Commencement”

“Installation Qualification Protocol”

{registered number 1183821) as frustee
to the Interserve Pension fund; and/or

{c) any unit trust, investment fund,
partnership or other fund or other entity
of which any entity referred to in
paragraph {a) of this definition is the
general partner,;

has the meaning given in Clause 49.3 (Conduct
of Claims);

means the period stated in paragraph 2.5 of
Section 1 (Palicies to be Taken Out by Project Co
and Maintained During the Design and
Construction Phase} of Schedule Part 15
(Insurance Requirements) and paragraph 2.5 of
Section 2 {Policies to be Taken Out by Project Co
and Maintained from the Actual Completion Date)
of Schedule Part 15 (Insurance Requirements);

means MOUCHEL LIMITED (registered under
number 01686040} whose registered office is at
Export House, Cawsey Way, Woking, Surrey
GU21 6QX or such substitute independent
tester as may be permitted pursuant to this
Agreement;

means the contract dated the same date as this
Agreement in the form identified in Schedule
Part 13 (Independent Tester Contract) or any
replacement thereof among Project Co, the
Autharity and the Independent Tester;

has the meaning given in Clause 54.1
{Exclusions and Limits on Liability);

has the meaning given under section 73 of the
Freedom of Information {Scotland) Act 2002;

means the Senior Funding Agreements and the
Subordinated Funding Agreements in the
Agreed Form;

means the verification by objective documented
evidence that all aspects of the build Fabric,
environmental services, Group 1a & 1b
Equipment and ancillary systems in relation to
GMP Areas, are constructed and installed as
detailed in the design criteria referenced in the
Authority's  Construction Requirements and
relevant manufacturer's approved specification;

means the date from which the Installation
Qualification process shall commence;

means the protocol developed by Project Co and
approved by the Authority that explains the
methodology for demanstrating the installation
achieves the requirements of the Autharity’s
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“Installation Qualification Tests”

“Ingurance Proceeds Account”

*Insurance Proceeds Account Agreement”

“Insurance Term”

“Insurances”

“Insured Revenue”

“Intellectual Property”

“Intellectual Property Rights”

“Interim Project Report”

“ITI!

“Kajirma”

Construction Requirements and in the case of
Group 1b Equipment the specific URSs;

has the meaning given to that term in the
Installation Qualification Protocal;

means the account numbered [ in the
joint names of Project Co and the Authority with
the Account Bank {(as defined in the Credit
Agreement);

means the agreement in the form identified in
Schedule Part 25 (Inswrance Proceeds Account
Agreement),

means any term and/or condition required to be
included in a policy of insurance by Clause 53
{Insurance) andfor Schedule Part 15 (Insurance
Requirements) but excluding any risk;

means, as the context requires, all or any of the
insurances required to be maintained by Project
Co pursuant to this Agreement;

means the prajected Unavoidable Fixed Costs
and Senior Debt Service Costs of Project Co,

means all registered or unregistered trademarks,
service marks, patents, registered designs, utility
models, applications for any of the foregoing,
copyrights, unregistered designs, the sui generis
rights of extraction relating to databases, trade
secrets and other confidential information or
know-how,

means the Intellectual Property which (or the
subject matter of which) is created, brought intc
existence, acquired, used or intended to be used
by Project Co, any Project Co Party or by other
third parties {for the use by or on behalf of or for
the benefit of Project Co) for the purposes of the
design or construction of the Facilities, the
operation, maintenance, improvement and/or
testing of the Facilities or the conduct of any
other Project Operation or otherwise for the
purposes of this Agreement;

means a report prepared by Project Co setting
out all information which Project Co and the
Contractor are required to provide to the Senior
Funders in respect of a Funding Default;

means  information  technology  systems,
hardware and software;

means Kajima Partnerships Limited, a company
incarporated in England & Wales under company
number 3841821 whose registered office is at 55
Baker Street, London W1U 8EW,
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“Kajima Associate”

“Key Sub-Contractor”

“Key Sub-Contractor Collateral Agreements”

(1] Law”

means:

(a) Kajima and any company which is its
subsidiary, any holding company of
Kajima or a subsidiary of such holding
company; and/or

(b) any unit trust, investment fund,
partnership or other fund or other entity
of which any entity referred to in
paragraph {a) of thie definition is the
general partner;

means any sub-contractor appointed by the
Coniractor fo undertake:

{a) the design and construction of
any significant pars of the
Warks; ar

(b} those parts of the Works relating
to piling, steel frames, concrete
frames, raofing systems,
cladding. external glazing, lifts,
mechanical and electrical
engineering;

means the ccllateral agreement among the
Authority, Project Co, the Contractor and the Key
Sub-Caontractors in the form identified in Section
4 of Schedule Part 3 {Collaterat Agreemeants);

megans:

{a) any applicable statute or preclamation or
any delegated or subcrdinate legislation;

{b} any enforceable community right within
the meaning of section 2(1) of the
European Communities Act 1972;

{c) any applicable guidance, direction or
determination with which the Authority
and/or Project Ca is bound to comply to
the extent that the same are published
and publicly available or the existence or
contents of them have been notified to
Project Co by the Autherity; and

{d) any applicable judgement of a relevant
caurt of law which is a hinding precedent
in Scottand,
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“Leadership and Management Training”

“LIBOR"

“Lifecycle Replacement”

“Longstop Date™

“Low Value Change”

“Maintenance Works”

in each case in force in Scotiand;

shall have the meaning given to that {erm in
Schedule Fart 27 (Community Benefits);

has the meaning given thersto in the Credi
Agreement;

means any warks for the renewal of any Plant,
Equipment, or any other asset or part of the
Facilities that are necessary to ensure that the
Facilities are maintained in accordance with the
Service Level Specification and Method
Statements and that the Facilities comply with the
Authority’'s  Construction  Requirements  and
Froject Co’s Proposals throughout the Project
Term

means the date set out in Clause 40.1.2 (Long
stop);

has the meaning given in Schedule Part 16
{Change Profocol);

means any works for maintenance or repair of
the Facilities that are necessary to ensure that
the Facilities are maintained in accordance with
Service Level Specification and Method
Statements and that the Facllities comply with the
Authority's  Construction Requirements and
Project Co's Proposals {including, without
limitation, the renewal or replacement of any
Plant or equipment} throughout the Project Term
but excluding for the avoidance of doubt Lifecycle
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“Malicious Damage Report”

“Medical Contamination”

“Medium Value Change”

“Method Statements”

“Monthly Service Payment”

“Monthly Service Report”

“MVA”

“Net Present Value”

“New Apprentices”

‘INHS”

“NHS Requirement”

Replacement;
has the meaning given in Clause 49A.2.1;

means a disease carrying agent which cleaning
and prevention of infection or contamination
techniques in use in accordance with Good
Industry Practice and this Agreement cannot
substantially prevent or cannot substantially
remove with the result that:

{a) it is unsafe to admit staff to the relevant
area or to use the area for the purpose
for which it is intended; and

{b) the area cannot be made safe for the
admission of staff;

has the meaning given in Schedule Part 186
{Change Protocol),

means the method of providing a Service as set
out or identified in Section 2 (Method Stfatements)
of Schedule Part 12 {Service Requirements) as
amended from time to time in accordance with
Clause 33 (Change Profocof) and Clause 22 (The
Services);

has the meaning given in Schedule Part 14
(Payment Mechanism);

means a monthly report to be prepared by
Project Co and provided to the Authority in
accordance with the relevant provisions in
Section 1 (Service Level Specification) of
Schedule Part 12 (Service Requirements);

means megavolt ampere;

has the meaning given in Schedule Part 23
{Refinancingy;

shall have the meaning given to that term in
Schedule Part 27 (Community Benefits);

means the National Health Service;
means:

(a) in relation to the Works, Health Building
Notes and Health Technical Memoranda
and such other requirements as are
desighated as NHS Requirements in the
Authority’s Construction Requirements;
and

{b) in relation to the Project Operations
(other than the Works), Health Building
Notes, Health Technical Memoranda, all
Executive Letters, Health Service
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“Non GMFP Area”

“NPD Mandatory Provisions”

“NPD Requirements”

Guidelines, Health Circuiars of the NHS
and any similar official requests,
requirements and guidance having
similar status for the time being in force,
but oniy fo the extent the same are
published and publicly available or the
existence and contents of them have
been notified to Project Co by the
Authority;

shalt have the meaning given to that {erm in
Schedule Part 14 (Payment Mechanism);

means  Clause 4.4 ({(Changes to Funding
Agreements and Refinancing) of this Agreement
and the atlicles fisted in Article 16.5.2 of the
Articles of Association;

means all of the fallowing requirements:

(a} not to make a distribution aof profit or
surplus, or any fransfer of assets to ong
or more shareholders  whether by
means of any payment or ransfer of
assets, directly or indirectly, in cash or in
any kind, whether by way of dividend,
bonus ar refease of obligation ar in any
ather way otherwise than:

) for full consideration; or

{iiy to the Authority pursuant to
Clause 36 {Payment of Surpluses
and Compliance with NPD
Raguirermnents) or Articte 12 or 13
of the Articles of Association); or

(il any entitlement of Project Co to
any share of savings as a result of
a Project Co Change pursuant to
Section 5 (Profect Co Changes) of
Schedule Part 16  {Change
Profocol); or

{ivy any remaning share of a
Refinancing Gain which is not due
to the Authonty pursvant fo
Schedule Part 23 {Refinancing);

(b) not to amend or delete, or add new
provisions to the Articles of Association,
which have the effect of amending ar
frustrating the  NPD hMandatory
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“Operational Functionality”

“Qperational Insurances”

“Qperational Qualification”

“Qperational Qualification 17

Provisions;

{c ta comply with the NPD Mandatory
Provisions; and

{d) not to frustrate the appointment of the
Public Inferest Director to Project Co's
board of directors in accordance with the
Articles of Assaciation;

means:
(8) the following matters:
{i} the points of access to and
within the Facilities;
{ii} the adjacencies between
different departments within the
Facilities;

i} the adiacencies between rooms
within the departments; and

{iv) the area flow patterns for
people, raw materials,
products and waste;

{b} the quantity, description and areas {in
square metres} of those rooms and
spaces shown on the Schedule of
Accommadation; and

{c) the [ocation and relationship of
equipment, furniture, fittings and user
terminals;

means the insurances required by Glause 53.2
and "Qperational Insurance’ means any one of
such insurances;

means the Authority’s responsibilities identified in
the definition of that term in Schedule Part 6
(Construction Matters) Section 4 (Pmject Co's
Proposals) Sub-section 15 (Approach o
Quafification);

means the verification by objective documented
evidence that all aspects of the build Fabric,
environmental services, Group 4fa & 1b
Equipment and anciilary systems, are
constructed. installed and operational as detailed
in the design criteria referenced in the Authority’s
Construction  Requirements and  relevant
manufacturers  approved  specification  as
supported by the witnessing of test criteria and
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“Operational Qualification 1 Commencement”

“Operational Qualification 1 Protocol”

“Operational Term”

“Option Period”

“Original Senior Commitment”

“Outline Commissioning Programme”

“Payment Commencement Date”

“Payment Mechanism”

“Performance Failure”

“Performance Guarantees”

“Performance Qualification™

“Permitted Borrowing"

results conformance, by the [ndependent Tester,

means the date from which the Operaticnal
Qualification 1 process shall commence;

means the protocol developed by Project Co and
approved by the Authority that explains the
methodology for demonstrating the operation of

" the Facilities achieves the requirements of the

Authority’s Construction Requirements and in the
case of the Group 1b Egquipment the specific
URSSs;

means the period from the Actual Completion
Date until the end of the Project Term;

has the meaning given in Clause 53.13.3
(Uninsurable Risks),

means the amount committed under the Senior
Funding Agreements as at Financial Close (as
adjusted to take into account any Qualifying
Change);

means the programme setting out the standards,
specifications, procedures and other
requirements for the carrying out and completion
of the commissioning activities of the parties set
out in outline in Schedule Part 10 (Outline
Commissioning Programme);

means the Actual Completion Date;

means Schedule Part 14

Mechanismy;

{Payment

has the meaning given in Section 1 of Schedule
Part 14 (Payment Mechanism),

means the guarantees to Project Co in respect of
the Construction Ceontract and the Service
Contract which, as at the date of this Agreement
are in the Agreed Form;

means the qualification which the Authority has to

perfform in order to obtain final regulatory
approval;

means without double-counting, any:

(@) advance to Project Go under the Senior

Funding Agreements;

(b} Additional Permitted Borrowing;
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“Physical Damage Policies”

“Planning Approval”

“Planning Permission”

“Plant”

¥

“Post Completion Commissioning

“Pounds Sterling”

“pPractical Completion”

“Practical Completion Commencement”

{c) not used; and

{d} interest and, in respect of the original
Senior Funding Agreements only (as
entered into at the date of this
Agreement, prior to any subsequent
amendment}, other amounts accrued or
payable under the terms of such original
Senior Funding Agreements,

except where the amount referred to in
paragraphs {a) tc {d) above is oris being used to
fund a payment of Default interest on any
Additienal Permiited Borrowing;

means the policies of insurance referred to in
paragraph 1 (Contractors' ‘Al Risk' Insurance) of
Section 1 {Policies to be Taken Out by Project Co
and Maintained During the Design and
Construction Phase) and paragraph 1 {Froperty
Damage) of Section 2 {Fodlicies to be Taken Out
By Project Co and Maintained from the Actual
Completion Date} of Schedule Part 15 (insurance
Requiremenis);

means Pianning Approval Decision Notice with
Application No: 14/01353/AMC issued by the City
of Edinburgh Councit daled 27 June 2014;

means any planning permissicn, approval of
reserved maflers, listed building consent,
conservation areas consent and/or other consent
ar approvai reasonably required from time to time
far canstruction and/or operation of the Facilities
(including withaut limitation for any Authority
Change and the Pianning Approval);

means the infrastructure systems, building
systems, fixed, and immavable eguipment
systems, installed as part of the Works or
pursuant to an Authority Change as replaced
from time to time;

means, as approgriate, Project Co's Post
Completion Commissioning and/or the Authority's
Post Completion Commissioning;

means the currency issued by the Bank of
England from time to time;

means the issue of a Certificate of Practical
Completion by the Independent Tester pursuant
to Clause 17 of this Agreement;

means the period during which the process for
obtaining Practical Completion commences;
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*Programme’

‘Programmed Maintenance”

“Programmed Maintenance Information”

“Prohibited Act”

“Project”

“Project Co Change”

“Project Co’s Community Benefits Method

Statements”

*Project Co Event of Default”

“Project Co Party”

“Project Co's Post-Completion
Commissioning”
“Project Co’s Pre-Completion

Commissioning”

“Project Co's Proposals”

*Project Co's Remedial Services”

“Project Co’s Representative”

“Project Data”

means the programme identified in Schedule Part
7 (The Programme) as revised and issued by
Project Co (or on its behalf} from time to time
pursuant to Clause 14 (Programme and Dates for
Completion);

means the maintenance weork which Project Co is
to carry out in accordance with Schedule of
Programmed Maintenance;

has the meaning given in Clause 23.3;

has the meaning given in Clause 44 {Corrupt
Gifts and Paymentis);

means the design build finance and maintenance
of the Nationa! Cenire;

has the meaning given in Schedule Part 16
{Change Protocal),

means those methed statements identified in
Section 2 {Profect Co's Communily Benelits
Reguirements) of Schedule Part 27 {Community
Benefils;

has the meaning given in Clause 44 {Project Co
Evenis of Defauity,

means FProject Co's agents and contractors
{including without limitation the Coniractor and
the Service Providers) and its or their sub-
contractars of any tler and itz or their directors,
officers, employees and workmen in refation io
the Praject and "Project Co Parties” shall be
construed accordingly;

means the installation of Group 2 Equipment o
be carriad out by Project Co in accordance with
Clause 18.1;

means Project Co's commissioning activities to
be carried out in accordance with Clause 17 {Pre
Completion Commissioning and Completion);

means the document identified at Section 4
{(Project Co Proposals) of Schedule Part 6
(Construction Matters) as amended from time to
time in accordance with Clause 33 (Change
Protocal),

means any aclivities to be performed by or on
behalf of Project Co pursuant fo its rights under
Clause 23.15;

means the person appeinted by Project Co
pursuant to Clause 8 {Representatives};

means:;
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o) Al Deggn Cals,

i) gl drawings, reports, documenis, plamns
software,  formulae,  caloulations  and
alher data relating to Ihe vrovision of he
GEWIGES and

{ch any oifrer malerials, decuiments a@nd or
gakE acquired, brought INto eslstence or
usaa i relaronde the Frofect Dpersions
ar Lhie Anrasment

"Project Dacuments" means the Anclllary Ducemanis-and the Funding
Agragmants,

“Project IRR" means - “%

“Project Dperations” mearns the carrying out of the Warkz, the caliying
it of  Project Co's Fre<Comalalon
Commissioning  and  Projec! Dos Post-
Camplelion Commigsioning, e managanant
And firovision of the Sepdces 4nd  tAe
perumanee of al other obligatons o Fraect Go
dnider his Agreemant from Lrme 1o U,

"Project Term" mesns e periad commenang at midmahl on the
date of ihiz Agreemen| and ending on Ihe earlier
of the Expiry Daie and the Termination Date;

“Proposal for an Adverse Law" Mmeans

() in the c=ze of g pill, the bl hemg
intreduced by the QGovemment o
receiving the suppor of the Sovernment
at its =econd reading in the first House of
Farllament inte which it is introduced or
lhe Bill passing a second reaaing in the
first Heuse of Parliament into which t is
introduced

it In the case of 2 Ll paszing through the
Soutish FParliament, (he bill baing
introdiced by the Scattish Govarnmernt
of recsiving the support of the Sootlish
Hovernment at Stage 2 11 the Scottish
FParliarment cr the Ll paesing Stage 2 in
the Seollish Parliament,

(G} in the case of suboraibate legislabon, the
proposed statutary inslfument or ofder
balng laid befora Parligmant o« drafl,

(] it the c==se of a directive, regulatian or
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“Pratecting Vuinerable Groups Scheme”

“PRS Timetable™

“Qualifying Change”

{f

decision of the Eurcpean Union, its
adoption; or

in the case of an administrative act as
referred to in the definition of Adverse
Law, any of the following prior or
preparatory to the making of such an act;

the taking by the Authority, the
Government, a minister of the Crown, or
a department, agency, regutatar or other
public body official of any stepina
process defined by Law for the making of
such administrative acts, other than any
early stages of such process {such as,
without limitation, consultation or
information gathering) following the
completion of which further substantive
steps remain in such a process before
the making of such an administrative act
can oceur; or

any communication from the
Government, a minister of the Crown, or
the department, agency or regulator or
other public body or official responsibie
for making such administrative acts, to
the effect that such an administrative act
will be made;

means the Scottish Government's membership
scheme to help ensure that people who have
regular contact with children and protected adults
through paid or unpaid work do not have a known
history of harmfui behaviour;

has the meaning given in Clause 23.18;

means {uniess expressly stated otherwise).

(@)

{b}

(e}
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a Low Value Change in respect of which
the parties have agreed the method of
implementation; or

a Medium Value Change in respect of
which the Authcrity has issued a
confirmation  notice  pursuant  to
paragraph 7.1.1 of Section 3 {Madium
Value Changesy of Schedule Part 18
(Change Pratocal; or

a High Value Change which has
received Stage 2 Approval pursuant to
paragraph 8.2.1 of Section 4 {High Vaiue
Changes) of Schedule Part 16 {Change



“Quality Plans”

“Range of Finishes”

“Rectification”

"Rectification Period™

“Refinancing”

“Regulatory Requirements”

“Reinstatement Plan”

"Reinstatement Works”

“Relevant Authority”

“Relevant Change in Law”

"Relevant Event"

“Relevant Incident”

Protocol),

in each case provided that any necessary
changes required to be made to any Project
Document and/or Ancillary Document pursuant to
Schedule Part 16 (Change Profocoly have been
given effect to and become unconditional;

means the Design Quality Plan and Construction
Quality Plan, prepared in accordance with
Section 8 (Quality Plans (Design and
Construction)) of Schedule Part 6 (Construction
Matters), and the Services Quality Plan, prepared
in accordance with the Agreed Form document
identified in Section 3 (Service Quality Plan) of
Schedule Part 12 (Service Requirements), as
required to be implemented by Project Co in
accordance  with Clause 20 (Quality
Assyrance);

has the meaning given in Paragraph 1.2.3 of
Schedule Part 8 {(Review Procedure),

has the meaning given in Schedule Part 14
{Payment Mechanism),

has the meaning given in Schedule Part 14
{Payment Mechanism);

has the meaning given in Schedule Part 23
{Refinancingy;

means the requirements set out in Chapter 3 of
sub-section D of the Authority's Construction
Requirements;

has the meaning given in Clause 53.21
(Reinstatement);

has the meaning given in Clause 53.212
(Reinstatement);

means any court with the relevant jurisdiction and
any local, national or supra-national agency,
inspectorate, minister, ministry, official or public
or statutory person of the government of the
United Kingdom, or of the European Union, (or of
the Scottish Government or the Scottish
Parliament);

has the meaning given in Clause 32.3 {(Changes
in Law),

has the meaning given in Schedule Part 16
(Change Protocofy,

has the meaning given in Clause 53212
(Reinstatement);
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“Relevant Payment”

“Relevant Proceeds”

“Relevant Service Transfer Date”
“Relevant Tax Liabitity™
“Relief”

“Relief Evenls”

“Request for Infermation™

“Required Action”

*Reserved Rights”

“Restricted Person®

“Retail Prices Index” or “RP”

“Reviewable Design Data”

has the meaning given in Clause 53.13.3;

has the meaning given in Clause 53.21.2
{Reinstalementy;

has the meaning given in Clause 25.1;
has the meaning given in Clause 46.7.3;
has the meaning given in Clause 46.7.1;

has the meaning given in Clause 30 {Relief
Events),

has the meaning set out in the FOI{SA or the
Environmental Information {Scotland}
Regulations as relevant (where the meaning set
out for the term “request’ shall apply);

has the meaning given in Clause 24.7;

means the matter referred to in Section 2 (Safsly
During Construction; of Schedule Part 5 {Land
Maftarsy.

means either

(m) a person providing or proposing to
provide healthcare or blood and tissue
processing and testing services of a
similar nature io those provided or
contemplated by the Authority at the
time in question; ar

{b) any person who has a material interest
in the production of tobacco products
and/or alcoholic beverages;

means the Retail Prices Index {(All lHems) as
published by the Office for National Statistics
from time to time (the “Index”), or, failing such
publication or in the event of a fundamenta
change to the index, such other index as the
parties may agree, or such adjustments {o the
Index as the parties may agree (in =ach case
with the intention of putting the parties in no
better nor worse position than they would have
been in had the Index not ceased {o be published
or the relevant fundamental change not been
made) or, in the event that no such agreament is
reached, as may be determined in accordance
with the Dispute Resolution Procedurs;

means the Design Data listed in the Agreed Form
document identified at Section 5 {Reviewabie
Design Data) of Scheduie Part 6 {Construction

164



“Revised Senior Debt Termination Amount”

“Room Data Sheets”

“Scottish Futures Trust”

“Second Party”

“Scheduie of Accommodation”

*Schedule of Lifecycle Replacement®”

“Scheduie of Programmed Maintenance”

“Secured Finance Parties”

“Security Trust and intercreditor Deed”

“Security Trustee”

“Senior Debt”

“Senjor Debt Discharge Date”

“Senior Debt Service Costs”

Maltters);

has the meaning given in Section & {Definitions}
of Schedule Part 17 (Compensalion on
Terrninationy;

has the meaning given in the Agreed Form
document identified at Section € {Room Data
Sheetsy of Schedule Part 6 ({Construction
Matters);

means Scattish Futures Trust Limited {Company
Number SC348382), having its registerad office
at 1st Floor, 11-15 Thistie Street, Edinburgh EH2
10T,

has the mezning given in Clause 35.3;

means the schedule of accommodation identified
at Schedule Part 6 (Consiruction Matters)
Section 3 (Authorify’'s Coanstruction
Requirements) Appendix A;

means the programme of Lifecycle Replacement
for the Project Term that complies with the
requirements set out in Clause 23A (Lifecyuie
Replacement),

means the programme referred to in Clause 23.1
to be submitted to the Authority's Representative
by Project Co in accordance with Schedule Part 8
{(Review Procedure),

has the meaning given thereto in the Credit
Agreement;

has the meaning given thereto in the Credit
Agreement;

means NORDDEUTSCHE LANDESBANK
GIROZENTRALE, in its capacity as agent and
trustee for the Secured Finance Parties or such
other party as may be appointed to perform the
role of security trustee pursuant to the Security
Trust and intercreditor Deed:

has the meaning given in Section 6 (Definitions)
of Schedule Part 17 {(Compensation on
Termination),

means the date an which all amounts owing by
Project Co to the Senior Funders under the
Senior  Funding Agreements have been
irrevocably paid in full;

means interest and debt service costs incurred in
respect of the Senior Funding Agreements iess:
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“Senior Funders”

“Senior Funding Agreements”

“Service Contract”

"Service Event”

“Service Level Specification”

“Service Provider”

“Service Providers Collateral Agreements”

“Services”

“Services Quality Plan”

{a) sums which are in arrears;

{b) all sums reserved by Project Co and
which Project Co is entitled to use to
make such payments, without breaching
the Senior Funding Agreements;

has the meaning given to the term “Original
Lender” in the Credit Agreement and any other
party providing senior debt finance under the
Senior Funding Agreements to Project Co from
time to time as successors, assignee or
transferee of the Original Lender;

shall have the meaning given to “Finance
Documents” in the Credit Agreement;

means the contfract dated the same date as this
Agreement between Project Co and the Service
Provider (which as at the date of this Agreement
is in the Agreed Form), by which Project Co will
procure the performance of the Services (as
amended or replaced from time to time in
accordance with this Agreement);

has the meaning given in Schedule Part 14
(Payment Mechanism),

means the requirements of the Authority
identified in  Section 1 (Service Leve!
Specification) of Schedule Part 12 (Service
Requirements) as amended from time to time in
accordance with Clause 33 (Change Profocol);

means Interserve (Facilities Management) Ltd
(registered under number 3253304) whose
registered office is Capital Tower, 91 Waterloo
Road, London SE1 8RT or any cther person
engaged by Project Co from time to time as may
be permitted by this Agreement to procure the
provision of the Services (or any part of them);

means the collateral agreements among the
Authority, Project Co and each Service Provider
in the form identified in Section 2 of Schedule
Part 9 (Collateral Agreements);

means the services to be provided, managed
and/or procured by Project Co for the Authority in
accordance with Schedule Part 12 (Service
Requirements) as subsequently amended or
adjusted in accordance with this Agreement;

means the document identified in Section 3
(Services Quality Plan) of Schedule Part 12
{Service Requirements),
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*Sharehoider{s)”

“Shareholders Agreements”

“Site”

“Site Conditions”

“Snagging Matters”

“Snagging Notice™

““Specific Change in Law”

means any person{s! who from fime tc time, as
permitted by this Agreement, holds share capital
in Project Co or Hald Co which persans are, as at
the date of this Agreement, listed as such in
Schedule Part 21 {Project Co information);

means the agreement or agreements between
the Shareholders refating to Project Co, including
any agreement relating to the subscription of
equity {or other shareholder funding) by the
Shareholders in Project Co or Hoid Co;

means the land made available to Project Co for
the Project outlined in red on Plan 3 in Appendix
3 to Schedule Part 5 {Land Matters);

means the physical condition of the Site including
{but not Hmited to) climalic, hydroiogical,
hydrogeological,  ecological, environmental,
geotechnical and archaeological conditions:

means minor items of cutstanding work {including
in relation fo landscaping} which would not
materially impair the Authority's use and
enjoyment of the Facilities or the carrying out by
the Authority of the Authority Services or the
performance of the Services by Project Co;

means the notice to be Issued hy the
Independent Tester in accordance with Clause
17.14;

means.

{a} any Change in Law which specifically
refers to:

(M the provision of works or services
the same as or similar to the Works
or the Services in premises similar
to the Facilities: or

{iiy  the holding of shares in companies
whaose main business is providing
works or services the same as or
similar to the Waorks or the Services
in premises similar to the Facilities;
ar

(b} any change ina NH5 Requirement aor
Regulatory Requirement {ather than any
NHS Requirement or Regulatory
Requirement which merely gives effect ta
Law generally and does not principally
affect or principally relate to the provision
or operation of the Facilities or healthcare
premises);
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“Sub-Contractor”

“Sub-Contracts”

“Subordinated Deht”

“Subordinated Funder”

“Subordinated Funding Agreements”

“Subsidiary”

*“Suitable Substitute Contractor”

“Supervisor Training™

“Surpius”

“Surplius Account”

“Surpius Payment”

“Surplus Payment Date”

“Termination Date”

“The NHS and You”

*Title Conditions”

“TPL Risk”

means any third party {including the Confractor
and the Service Provider) who enters info any
Sub-Contract;

means the contracts entered into by or hetween
Project Co, the Contractor andfor the Service
Provider and other third parties in relation to any
aspect of the Project Operations;

has the meaning given in Section 6 (Definitions)
of Schedule Part 17 {Compensation on
Terminationy,

means a person providing finance under a
Subordinated Funding Agreement;

has the meaning given to “Sponsor Documents”
in the Credit Agreement as at the date of this
Agreement or as amended with the prior written
agreement of the Authority;

has the meaning given to it in Section 1155 of the
Companies Act 2006;

has the meaning given in Section & {Definitions)
of Schedule Part 17 {Compensation on
Terminatiomn);

shall have the meaning given to that term in
Schedule Part 27 (Community Benefits),

means, on any given date, the amount {if any}
standing to the credit of the Surplus Account;

has the meaning given in the Credit Agreement;

means the payment of a Surplus or Surpluses ky
Project Co to the Authority pursuant to Clause 36
{Payment of Surpiuses and Compliance with
NPD Requirements);

means, in relation to each period of 6 months that
follows the Commencement Date, the final day of
such period;

means the date on which termination of this
Agreement takes effect in accordance with its
terms;

means the document so entitled and issued by
the Scottish Government Health Directorate in
January 2000,

means title conditions set out in Section 1 of
Schedule Part 5 (Land Matfers);

means a risk which is required to be insured
under the third party liability insurance poficy;
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“Transfer Regulations”

“Transferring Staff”

“Training Plan”

“Unavoidabie Fixed Costs”

means the Transfer of Underfaking (Protection of
Employment) Regulations 2006 (S| No. 246),

has the meaning given to that term in Clause

252

shall have the meaning given to that term in
Schedule Part 27 ({Communiy Benefits);

means the fixed caosts incurred by Project Co
which first fall due for payment by Project Co
during the period of indemnity hut excluding;

{a)

(b)

()

()

(e)

{f}

{h)
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costs which could have reasonably
been mitigated or avolded by Project
Ca:

payments to Project Co's Associated
Companies,

payments which are not entirely at arm’s
iength;

payments to holders of equity in Project
Co, providers of Subordinated Debt and
any other financing costs other than
Senior Debt Service Costs

indirect icsses suffered or ailegedly
suffered by any person;

fines, penalties or damages for unlawful
acts, breaches of contract or other legal
obligations;

payments Project Co can recaver under
contract ar in respect of which Project
Co has a remedy againsi anocther
person in respect of the same liability;

payments to the extent that Project Co
has available to it including:

{H reserves which Project Co can
draw upon withaut breaching the
Senior Funding Agreements;

{ih  standby or contingent facilities or
funds of Senior Debt or equity



“Uninsurable”

“Unprogrammed Maintenance or Lifecycle
Work”

“Unreasonable Act”

iﬁURS,}

“Utilities”

“Utility Point”

“Validation Steering Group Meetings”

SSVAT”

“WAT Sum™

which Project Co is entfitled to
have available;

{0 payments representing any profits of the
Project (to the extent not already
excluded in {(e) ahove};

means, in relation to a risk, either that;

{a) insurance is net available to Project Co
in respect of the Project in the worldwide
insurance markst with reputable insurers
of goed standing in respect of that risk;

ar

(b) the insurance premium payable for
insuring that risk is at such a level that
the risk is not generally being insured
against in the worldwide insurance
market with reputable insurers of good
standing by centractors in the United
Kingdom,

has the meaning given in Clause 23.8;

means any act or omission which is contrary to
any reasonable instruction, guidance or rules for
the nperation or management of the Factiities;

means the user requirement specifications being
the prescriptive functional specifications for
aspects of the Facilities that have particular
characteristics and requirements for the Authority
and form a reference point for the vaiidation
process and which form Appendix {ij of the
Authority’s Construction Requirements;

has the meaning given in the Senvice level
Specification;

has the meaning given to that term in Schedule
Part 14 (Fayment Mechanism);

means meetings of the Validation Steering Group
{as defined in Schedule Part 6 {Construction
Matters} Section 4 {Project Co's Proposals) Sub-
section 15 {Approach to Validation),

means value added tax at the rate prevailing at
the time of the relevant supply charged in
accordance with the provisions of the Value
Added Tax Act 1994,

has the meaning given in Clause 35 (VAT and
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“Vitiating Act”

“Warrning Notice”

“Works”

Construction industry Tax Deduction Schemey;

has the meaning given in Endorsement 2,
Section 3 (Endorserment) of Schedule Part 15
{Insurance Requiremenisy;

means a notice validly served by the Authority's
Representative on Project Co under Clause 24.3
{Warning Notices), specifying that it is a Warning
Notice and setting out the circumstances that
have given rise to the issue thereof; and

means the design (including the preparation of all
Design Data}, construction, testing,
cominissioning and completion of the Facilities
and the installation of Equipment to be performed
by Project Co in accordance with this Agreement
{as vanied, amended or supplemented from time
to time in accordance with this Agreement).
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SECTION 2

INTERPRETATION

This Agreement shall be interpreted according to the following provisions, unless the context
reguires a different meaning:

1

The headings and marginal notes and references to them in this Agreement shall be
deemed not to be part of this Agreement and shall not be taken into consideration in
the interpretation of this Agreement.

Except where the context expressly requires otherwise, references to Clauses, Sub-
clauses, paragraphs, sub-paragraphs and parts of the Schedule are references to
Clauses, Sub-clauses, paragraphs, sub-paragraphs and parts of the Schedule to this
Agreement and references to Sections, Appendices and Attachments (if any) are
references to Sections, Appendices and Attachments to or contained in this
Agreement.

The Schedule and Attachments (if any) to this Agreement are integral parts of this
Agreement and a reference to this Agreement includes a reference to the Schedule
and the Attachments (if any).

Words importing persons shall, where the context so requires or admits, include
individuals, firms, parinerships, trusts, corporations, governments, governmental
bodies, authorities, agencies, unincerporated bodies of persons or associations and
any organisations having legal capacity.

Where the context so requires words importing the singular only also include the plural
and vice versa and words importing the masculine shall be construed as including the
feminine or the neuter or vice versa.

The language of this Agreement is English. All correspondence, notices, drawings,
Design Data, test reports, certificates, specifications and information shall be in
English. All operating and maintenance instructions, name plates, identification labels,
instructions and notices to the public and staff and all other written, printed or
electronically readable matter required in accordance with, or for purposes envisaged
by, this Agreement shall be in English.

Save where stated to the contrary, references to any agreement or document include
(subject to all relevant approvals and any other provisions of this Agreement
concerning amendments to agreements or documents) a reference to that agreement
or document as amended, supplemented, substituted, novated or assigned.

References to any Law are to be construed as references fo that Law as from time to
time amended or to any Law from time to time replacing, extending, consolidating or
amending the same provided that the provisions of this paragraph shall be without
prejudice to the operation of Clause 32 (Changes in Law) and Schedule Part 16
{Change Protocof} which shall operate in relation to a Change in Law on the basis set
out in this Agreement.
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11

12

13

14

15

16

Without prejudice to Clause 57.1, referencas fo a public organisation (cther than the
Authority} shall be deemed o include a reference to any successor to such public
organisation or any organisation or entity which has taken over either or both the
relevant functions and relevant responsibilities of such public organisation.

Without prejudice to Clause 57.1, references to other persons (other than the Authority
and Praoject Coj shall include their successors and assignees.

References fo a deliberate act or omission of the Authority or any Authority Party shall
be construed having regard to the interactive nature of the activities of the Authority
and of Project Co and the expression shall exclude acts or omissions which were
within the contemplation of the parties or which were otherwise provided for in this
Agreement.

The words in this Agreement shall bear their natural meaning. The parties have had
the opportunity to take legal advice on this Agreement and no term shall, therefore, be
construed contra proferentem.

Reference to "parties” means the parties to this Agreement and references to "a party”
mean one of the parties to this Agreement.

In construing this Agreement, the rule known as the ejusdem generis rule shali not
apply nor shall apy similar rule or approach to the construction of this Agreement and
accordingly general words introduced or followed by the word "other” or "including” or
“in particular" shall not be given a restrictive meaning because they are followed or
preceded (as the case may be) by particular examples intended to fait within the
meaning of the general words.

All of Project Co's obligations, duties and responsibilities shall be construed as
separate obligations, duties and responsibilities owed to the Authority and to be
performed at Project Co’s own cost and expense.

Linless expressly slated otherwise, references to amounts or sums expressed ta be
“index linked” are references to amounts or sums in 31 December 2013 ("Base Date")
prices which require to be adjusted whenever the provision containing the amount or
sum Is given effect in accordance with this Agreement to refiect the effects of inflation
after that date. The adjustment shall be measured by changes in the relevant index
publishad for that Contract Year as calculated in accordance with the foliowing
formula

RPI
Amount or sum in 31 December 2013 prices x RPL

Whera RPl; is the value of the Retall Prices Index published or determined with
respect to the month of November most recently preceding the date when the
provision in question is to be given effect and RPIy is the value of the Retail Prices
Index in respect of November 2013 being 252.1.
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Reference to a document being in the Agreed Form is a reference te the form of the
relevant document (or where appropriate, the form of relevant document on disc)
agreed between the parties and for the purpeses of identification either {i) initialled by
each of them cr ¢n their behalf cr (i) entered intc ¢n or around the Cemmencement
Date.

The operaticn of the Housing Grants, Construction and Regeneration Act 1996 upon
any Project Document shall not affect the rights or obligations of the parties under this
Agreement.

Words in parenthesis and italics appearing after a Clause reference or a reference to
a Schedule Part are inserted for ease of reference only. if there is any discrepancy
between the Clause reference and the words appearing in parenthesis and italics after
the Clause reference, the Clause reference shall prevail.

Where this Agreement states that an chligation shall be performed "no later than" or
"within" or "by" a prescribed number of Business Days after a stipulated date or event,
or “no later than” or “by” a stipulated date or event which is a prescribed number of
Business Days after a stipulated date or event, the latest time for performance shall be
5pm on the last Business Day for performance of the obligations concerned.

Where this Agreement states that an obligation shall be performed “nc later than” or
“within” or "by” a prescribed number of Business Days before a stipulated date or
event, or “nc later than” or *by” a stipulated date or event which is a prescribed
number of Business Days before a stipulated date or event, the latest time for
performance shall be 5pm cn the last Business Day for performance cf the obligations
concerned.

Lo
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SCHEDULE PART 2
COMPLETION DOCUMENTS
SECTION 1

DOCUMENTS TO BE DELIVERED BY PROJECT CO

Unless an original document is specifically requested, a copy (certified by an officer of Project
Co as being a true copy} of each of the following documents is o be delivered by Project Co to
the Authority in accordance with Clause 2.1 {Execution and Delvery of Documents) of this

Agreement:
1 Not used.
2 The Shareholders Agreements and certification from Project Co that the Shareholders

Agreements have become {(ar will become, simultaneously with delivery of the other
documents referred to in this Schedule Part 2 {Completion Documenis)} unconditional
in accordance with their terms, accompanied by evidence of the same,

The Initial Funding Agreements and certification from Project Co that {1} the initial
Funding Agreements have become unconditional {other than any cundition relating o
the conditionality of this Agreement} and (2) that all conditions to the availability of
funds to Profect Co under the Initial Funding Agreements have been satisfied or
waived, accompanied by evidence of the same.

The Construction Contract, the Services Contract and the Performance Guarantees,
executed by the parties to such agreements,

An original of the Funders' Direct Agreement, the {hdependent Tester Contract, the
Insurance Proceeds Account Agreement, the Collateral Agreements and the brokers
letters of undertaking relating to the Insurances referred to in paragraph 11 below in
the Agreed Form, executed by the parties to such agreements {other than the
Althority}.

Extracts from the minutes of the meeting of the board of directors (certified as true and
accurate copies} of each of Project Co, each Shareholder, Hold Co, the Contractor,
the Service Provider and interserve PLC, at which resclutions were passed approving
the execution, delivery and performance of each relevant document to which such
persan is expressed to be a party and in each case authorising a named person or
persans fo execute and deliver each such document and any other documents to be
delivered by i pursuant to it. For the avoidance of doubt, this requirement shall not
extend to the Senior Funders.

An Officer’s cerlificate for each of the companies referred to in paragraph G above
addressed to the Senior Funders setting out the names and specimen signatures of
the person or persons named in the relevant certified extract.

Evidence of the share subscriptions required under the Shareholders Agreements and
other shareholder funding commitments having been made by the Shareholders in
Project Co and Hold Co.
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Project Co's and Hold Co's Certificate of Incorperation and of any Certificate of
fncorpaoration on Change of Name.

The Articles of Association of Project Co and Hold Co.

The insurance broker's letier of undertaking, evidence of the insurances required in
accordance with Clause 53 {Insurances) having been taken out by Project Co and that
the policies comply with the requirements of this Agreement, and an estimate by the
insurance broker of the premiums for the Operational Insurances for the first year of
the Operational Term,

Two computer disc copies of the Financial Mode!l audited by Mazars.

Evidence that an elecfion has been made for Project Co to act as "clieni® for the
Project for the purpeses of the CDM Regulations.

Evidence that the Insurance Proceeds Account has been opened.

An criginal duly executed copy of this Agreement.
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SECTION 2

DOCUMENTS TQ BE DELIVERED BY THE AUTHORITY

The Autharity shall deliver to Project Co the following documents:

1

An originat copy of the Funders’ Direct Agreement, the Collateral Agreerments, the
Independent Tester Contract, the Insurance Proceeds Account Agreement and this
Agreement, duly executed by the Authority.

A certified copy of the resolution of the Autharity approving the executicn, delivery and
perfarmance of the documents referred to in paragraph 1 above and in each case
authorising a named person or persans to execute and deliver each such document
and any documeanis to be delivered by it pursuant thereto.

A cerificate of the relevant officer of the Authority setting out the names and specimen
signatures of the person or persons named in the resoiution of the Autherity referred
to in paragraph 2 above,

An Externally Financed Development Agreement Certificate.

Letter of Appointment of Public Interest Diredtor.
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SCHEDLULE PART 3

KEY WORKS PERSONNEL

Fersonnel Rrie
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SCHEDULE PART 4
FUNDERS' DIRECT AGREEMENT

This is the Funders’ Direct Agreement in the Agreed Form

i
;
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SCHEDULE PART 5

LAND MATTERS

SECTION 1 - TITLE CONDITIONS

All title conditions, rights, real burdens, servitude rights, wayleaves and other rights
identified in Appendix 1 of this Schedule Part 5 (Land Matfers).

In so far as they impact upon Project Co’s obligations in the Authority’'s Construction
Requirements and/or the Service Specification only, all rights, conditions and
abligations placed upon the Authority and for the purposes of this Agreement contained
in the Heriot-Watl Ground Lease Conditions in Appendix 2 of this Schedule Part 5 (Land
Matters).

All third party rights and rights of way in respect of the Site which were or should have
heen apparent from a visual inspection of the Site or which were or should have been
apparent from the site investigations underiaken by Project Ca pursuant to Clause 7.3
and Clause 10 of this Agreement at Financial Close. For the avoidance of doubt, any
third party rights or rights of way which may be held by Andrew Millar and/or Victoria
Lynne Milar, residing at East Hermistion Farm, Currie, Midiathian EH14 4AJ in relation
to the area of ground on which the road is to be constructed in accordance with section
2.2{i} of the Heriot-Watt Ground Lease Conditions, shall for the purposes of this
Agresment remain an Authority risk and the Authority accepts that any adverse impact
upen the rights granted to Project Co in accordance with Clause 9 of this Agreement
{notwithstanding the terms of Clauses 7.3 and 10 of this Agreement} may, subject
always to the provisions of Clause 29 of this Agreemeant constitute a Delay Event or a
Compensation Event in accardance with the terms of this Agreement,

All condiions contained in any wayleaves, deeds of sernvitude or cther similar
agreements entered into pursuant to Clause 9.6 of this Agreement.

SECTION 2 - RESERVED RIGHTS

In relation to the Site there are excepted and reserved the following rights to the following
parties:-

1.

To the Authority and/or the Autharity’'s Representative, the right to enter the Site {with or
without workmen and/or equipment} in accordance with the Authority and/or the
Authority Representative's rights pursuant to this Agreement.

To Heriot-Watt and their successaors, the rights in favour of the Landiords contained in
the Heriot-Watt Ground Lease Conditions contained in Appendix 2 of this Schedule Part
5 (Land Matters).

SECTION 3 — ANCILLARY RIGHTS

During the period from the Commencement Date uniil the Actual Completion Date, the
right to access, egress and to occupy the areas shown coloured red on Plan 1 set out in
Appendix 3 of this Schedule Part 5 (Land Matters) on an exciusive hasis but only on the
basis granted to the Authority and for the purposes of this Agreement set out in the
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Heriot-Watt Ground Lease Conditions contained in Appendix 2 of this Schedule Part 5
(Land Matters).

2, The non-exclusive rights set out in section 2.2 of the Heriot-Watt Ground Lease
Conditions contained in Appendix 2 of this Schedule Part 5 (Land Matters).

3. The right to connect into all uiilities and services iocated in the Site and adjacent to the
Site and to use, maintain, repair and renew all such utilities and services but only on the
basis granted to the Authority and for the purposes of this Agreement set out in Saction
2.2 of the Heriot-Watt Ground Lease Conditions contained in Appendix 2 of this
Schedule Part 5 {(Land Matters).
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1.

APPENDIX 1
TITLE CONDITIONS

In 1980 there was reserved in favour of Mrs Antonia Josephine Sudlow and her
successors of a right fo use for water supply, drainage or sewerage of any part of the
lands and estate of Riccarton and others all (if any} water pipes, connections, drains
and sewers that existed in 1980 in or under the Site, with a right of access for
maintanance, renewal or alteration of levels of the same on payment of any surface
damage caused.

There is a path running parallel to {and just outside} the western boundary of the Site
and which may form a pubiic right of way. The path is shown by a biue line and called
“Running track circa 2m wide” on Plan 1 set out in Appendix 3 of this Schedule Part &
(Land Matters).

There is a Lease in favour of SP Distribution Limited of two substation sites shown
outlined in red on Plan 2 set out in Appendix 3 of this Schedule Part & (Land Matters),
together with rights to lay, use, inspect, maintain, repair, remove, renew, replace or
enlarge cables, pipes, drains and other underground works (“the Electric Lines”) over
the areas shown by a blue broken fine on Ptan 2 set out in Appendix 3 of this Schedule
Part 5 {Land Malfters). The western most point of the broken blue line ties just to the
south of the access road into the Site. its potential relevance is a prohibition against
any buildings or piants or vegetation being buift/grown over the route shown by the
broken blue line or within a lateral distance of 2 metres measuring from the centre line
of it and against any buildings, plants or vegetation likely to adversely affect the Electric
Lines ar SP Disfribution Limited’s access to the same, in each case withaut the consent
af SP Distribution Limited, such consent not to be unreascnahly withheld or delayed.
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APFENDIX 2

HERIOT-WATT GROUND LEASE CONDITIONS

}_a' |:d-s\

Uhiver y,mincorp r’at@dby

ot

1.2

Tenants

The Scottish Ministers.

Leasad Premises

The area of ground extending to 10.8 acres or thersby
lying generally to the south of the A71 trunk road and to
the east of the public road known as Curriehil Road at
Heriot-Watt Research Park, Riccarton, Edinburgh as
shown delineated in red on Plan 3 set out in Appendix 3 of
this Schedule Pan § (Land Matlers).

The Leased Premises include all buiidings and erections ta
be erected thereon.

2.2

Additional Rights

There are the following additional rights granted in favour
of the Tenants:-

D All necessary rights of access to and egress from
the Leased Premises for:-

{i{ay pedestrian and vehicular iraffic {but not
construction, heavy loads or large
vehicles} via the roads, pavements,
footpaths and others within the Research
Park as shown delineated in blue and
hatched red on Plan 4 set out in Appendix
3 of this Schedule Part & (Land Matters);

{i{b}  construction traffic and heavy loads solely
on the routes marked with the arrows on
Plan & set out in Appendix 3 of this
Schedule Part 5 (Land Matters);

{iYfcy for large vehicles (including articulated
lorries) solety along the routes marked
with the arrows on Plan 6 set out in
Appendix 3 of this Schedule Part 5 (Land
Matters);

{ii) All necessary rights to connect info water, sail,
surface water, drainage, gas and electricity
supplies and other service media adjacent to the
Leased Premises running in or through the service
strip running along the road currently known as
Research Avenue North and any continuation,
together with a related right of access for the
purpose of inspection, maintenance and renewal
of the connections to the service media subject to
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making gond any damage caused;

ity All necessary pedesirian and vehicular rights of
access and egress for emergency vehicles from
the weastern boundary of the Leased Premises to
and from Curriehill Road by and across a road and
pavement and footpath (the road being not greater
than 6.1 metres wide) to be constructed by the
Tenants at their own expense along such route to
be approved by the Landiords {such approval not
to be unreasonably withheld or delayed) together
with all necessary rights of access for the
construction, maintenance and repair of the road
to be constructed by the Tenants;

{iv) A right to lay and provide water, soll, gas and
glectricity supplies and other service media
through the parts of the Research Park lying fo the
north and west of the Leased Premises to ink the
Leased Premises with the public road, together
with access thereto for inspection, maintenance
and renewal of the service media subject ta
making good any damage caused;

{v) A rght to enter onto neighbouring or adjoining
property to the Leased Premises with or without
warkmen and appliances at convenient hours on
reasonable prior  written  nofice  {excepi in
emergency) for the purposes of executing repairs
or alterations to the Leased Premises where such
repairs or alterations are not pessibie from within
the Leased Premises subject to complying with
any access restrictions in the Lease of any
neighbouring property and making gond any
damage caused by the exercise cf such rights,

2.3 Research Park The Landlerds” development known as Heriot-Watt
Research Park, Riccarton, Edinburgh as shown defineated
in blue and hatched red on Ptan 4 set out in Appendix 3 of
this Schedule Part 5 {Land Matters) as may he altered or
varied from time to time by the Land|ords,

3'1 Date of Lease 26 and 27 Mar;h 2013

3.z Registered for | 11 April 2013.
preservation andg
execution?

3.2 Anciliary Lease | None,

Documentation

41 Duration 28 March 2013 tc 27 March 2135.
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4.2

5.1

Break Option

Oﬁl:gatlon to construct
Initial Works.

The Landlords can terminate the Lease in the event that
the Initial Works (see Ciause 5 below) have not been
compieted (as evidenced by the issue of g Certificate of
Practical Completion} by 31 December 2022 In such
circumstances the Landlords can ferminate the Heriot Watt
Ground Lease by giving one month’s prior written natice
{provided practical completion of the Initial Warks has nat
happened) and on the date of termination they have paid
o the Tenants the sum of £1,944,000 exclusive of VAT,

Subject to obtaining all necessary statutory consents to
carry out ail necessary works to erect and complete a
Class 4 development to provide laboratories, offices and
ancillary faciliies {including vehicle parking and the
storage of diesel, fuel and other materials} to be used by
the Scottish National Blood Transfusion Service for
research into and preduction of blood, tissues and cell
products on the Leased Premises. {“the Initial Works").

The Initlal Works are to be deemed completed following
the submission of a notice af acceptance of a completion
cerlificate from a verifier (as defined in the Building
{Scotland} Act 2003).

The Initial Works are to be carried out so as to cause the
minimum practicable disturbance to the Landiords and in
particular the Tenants are to ensure that during the
carrying out of the Initial Works, all construction traffic
to/from the Leased Premises will only use and be
permitted to use the route marked with the arrows on Pian
5 set out in Appendix 3 of this Schedule Parl 5 {Land
Matters). The works are to be completed with good quality
materials, fit for their purpose and in a good and
workmanlike manner. Prior to commencing the Initial
Works the Tenants are to surround the Leased Premises
with a syitable perimeter fence and ensure that the initial
Works are carried out within that fence.

The Tenanis are to give the Landlords at least 7 days’
prior written notice of their intention ta connect the Leased
Premises to the main drainage and sewerage systems and
to the main supplies of water, gas, electricity and other
services within the Research Park, and the Landlords will
be entitted to send an appropriate qualified representative
to observe all such connection works taking place.

Within one month following practical completion of the
Initial Works the Tenants are to submit a notice of
completion to the planning authority and send a copy of
that to the Landlords and as soon as practicable
thereafter, upon receipt of the Completion Certificate for
the Initial Waorks, send a capy of it to the Landlords.
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7.1 Displacement of
Landiords’ common law
repairing chligations

The Tenants accept the Leased Premises as being in all
respects fit for the purpose for which they are let,
effectively displacing any inherent Landiords' repairing
covenants.

7.2 otandard of Repair
Required

The Tenanls are to repair and maintain the external parts
of the Leased Pramises and the exterior of any buildings
thereon so that they are at all imes in good and tenantable
condition in every respect and to renew, replace and
rebuild the Leased Premises {inciuding any ordinary or
extraordinary repairs or othenwise} irrespectiva of the age,
state or dilapidation of the Premises or the cause of
damage, deterigration or destruction.

The Tenants are also to keep all unbuilt pars of the
Leased Premises adequately surfaced and in good
condifion free from weeds and all landscaped areas
propenly cultivated. They are also to keep the drainage
system serving the Leased Pramises in an efficient
working order and condition and making good any
obstruction or damage and keep the external parts of the
Leased Premises in a clean and tidy condition and clear of
rubbish all to the reasonable satisfaction of the Landlords.

7.3 External redecoration

As often as is necessary, the Tenants are to keep the
exterior pants of the Leased Premises which have
previously besn painted or decorated in good order and
repair and to paint and decorate in a good and
workmanlike manner {with at least two coats of good
quality paint) and to clean and treat as often as is
necessary the brickwark, stonework and other finishes to
the exterior of the Leased Premises, keeping the same in
good order and repair.

5.1 Pemmitied Use

Use for:-

{ay a centre for research into and production,
processing and distribution of blood products,
tissues and cel! products;

{b}  academic training and research;

{c) research and development of products and
processes; and

(d)  any purposes ancillary to paragraphs {a)}, {b) and {c}
ahove,

8.2 Change of Use Controls

Landlords' approval for any change of use is not o be
unreasanably withheld or defayed where the proposed use
is compatible in the reasonable opinion of the Landiords
with other uses then heing carried out in the Research
Park and having regard to any change in character of the
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Research Park.

In the event the Landlords are prepared to approve an
alternative use which is incompatible with the unilateral
obligation, the Landiords will at the Tenant's cost submit
an application for such discharge and modification of the
unilateral otligation as is necessary to permit the approved
alternative use and will use reascnable endeavours in
progressing such application.

8.3

Prohibited uses

Use for Public exhibition or entertainment, sale by auction,
any illegal purpose or for betting or gaming or any nolsy,
noxious, dangerous or offensive trade, manufacture,
research or business or use as a dweiling house, or use
for the keeping of animals, birds or fish on the Leased
Premises. The Tenants are also specificaily not to use the
Leased Premises or any part for:-

{a) any teaching, training or other courses which are
accredited by any academic institution other than
the Landiords without the prior written consent of
the Landiords;

{b) not fo use or associate the Landiords’ name or
“Heriot-Watt University® to be associated with any
teaching, training or other course which may he
carried out in the Leased Premises without the prior
written consent of the Landlords;

{cy notto use the Leased Premises or any part for the
production of any article on a scale intended for the
distribution or sale on a commercial basis to the
general public; and

{dy tocause anuisance.
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9.d

Non-sfructural

Internal non-structural alteraticns have no restrictions,
however any exiernal non-structurat  alterations  or
additions to the buildings on the Leased Fremises or future
buildings on the Leased Premisas require the consent of
the Landlords (not to be unreasonably withheld or
defayed},

9.3

Stanage restrictions

Landlords' consent {not to be unreasonably withheld or
delayed) is required for any signage or other objects
affixed to the exterior of any buildings or visible from
outwith the buildings comprised in the Leased Premises
other than that required by law.

MNotwithstanding the above, for so long as the Tenants are
the Scottish Ministers then no consent of the Landlords will
be required for any signage which is consistent with the
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101

Tenants’ corporate identity or logo.

The Tenants are to provide free of charge to the Landlords
a copy of any Energy Performance Certificate that the
Tenants obtain or commission in respect of the Leased
Premises.

10.2

Statute

The Tenanis are to comply with statute in respect of the
Leased Premises.

10.3

Poliution

The Tenants are not to cause any pollution and to prevent
any poliuting agent escaping the Leased Premises.

11.1

Landlords’ Reservations

The Landiords can suspend temporarily or permanently
the rights of access already granted in favour of the
Tenants over the Research Park for the purposes of
building or repairing or renewing any works on the
Research Park or for any other purpose considered
necessary for the Landiords acting reasonably provided
adeqguate and no less beneficial alternative access
{temporary or permanent as the case may be} is provided
and provided the amenity of the Leased Premises is not
adversely afiected.

The Landiords acting in accordance with the principles of
good estate management can take all steps they consider
reasonably necessary to maintain the amenity of the
Research Park provided that the beneficial use and
amenity of the Leased Premises is not adversely affected.

N{Lar}diords Obligations

The Landilords Héve general oblagéﬁbhs to

(&) maintain, repair and renew where necessary all
water, soll, gas and other electricity supplies in or
through any pipes, ducts or others within the
Research Park that now serve or may serve the
Leased Premises up to the perimeter of the
Leased Premises;

{b) toc maintain, renew and replant wherever
necessary to a reasonable standard such pars of
the Research Park as are not covered by buildings
or other works;

{c) to maintain, fight, cleanse and where necessary
repair, renew and rebuiid to a reasonable standard
all ways, roads and pavements and all vaults,
sewers, drains, pipes, water courses, walls, fences
and other mutual structures within the Research
Park which are used in common with the other

188




subjects {but explicitly excluding any car parking
areas and internal ways, roads and parks in the
Leased Premises or within other Leased Premises
within the Research Park; and

to provide such other services and management
as the Landlords from time tc time consider
reasonably desirable for the benefit of the
Research Park and its tenants.
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SCHEDULE PART 6
CONSTRUCTION MATTERS
SECTION 1
PLANNING/CONSENTS

This shall be the planning and consents documentation on the Agreed Form Technical DVD.
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SECTION 2

SAFETY DURING CONSTRUCTION

in this Section 2 {Safety During Canstruction) of Schedule Part 8 {Consfruction
Maftars} and wherever used eisewhere in this Agreement:

1.1 "COM Regulations" means the Construction {Design and Management)
Regulations 2007 (and "CDM Regulation" shall be construed accerdingly);
and

1.2 "the client”, "the CDM Co-ordinator" and "the Executive" shall have the

same meanings as are ascribed to them in the CDM Regulations.

In so far as not already done, within five (5) Business Days of the date of execution of
this Agreement, Project Co shall make and serve an the Authority a declaration
pursuant to and in the farm {if any) required by CDM Reguiation 8 that Project Co will
act as the client in relation to the Works for all the purposes of the CDM Regulations.
Notwithstanding the election made by Project Co In relation fo CDM Reguiation 8, the
Authority will comply with its remaining ohligations as set out in CDM Regulation 8.
During the Proiect Term, Project Co shall not, and shall not seek to, withdraw,
terminate or in any manner dercgate from iis declaration that it will act as, and its
acceptance of its responsibilities as, the client in relation to the Works for all the
purposes of the CDM Regqulations, The Authority will endorse its consent, in writing,
ta such election on the said election and return it to Project Co within five (5) Business
Days of receipt.

Project Co warrants that it has the competence, resources and capacity to, and shall,
observe, perform and discharge or shall procure the observance, performance and
discharge of:

dA1 all the obligations, requirements and duties of the client arising under the
CDM Regulations in connecticn with the Works and, where necessary, the
pravision of the Services; and

3.2 all obligations incumbent on the client under any Code of Practice for the
time being approved by the Health and Safety Commission pursuant to the
Heakh and Safety at Work etc. Act 1874 issued in connection with the CDM
Regulations.

Project Co shall provide to the Authority's Representative:
4.1 in a substantially complete form on the Actual Completion Date; and

4.2 in final form within four {4) weeks of the Actual Completion Date,
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one electronic copy {on computer disk, tape or other format) of each and every heaith
and safety file and construction phase plan prepared by the CDM Co-ordinator
pursuant to the CDM Regulations in relation to the Works and the Services and
electronic or paper copies of every amendmant or update made to such file during the
Project Term.
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SECTION 3
AUTHORITY'S CONSTRUCTION REQUIREMENTS

The Authority's Canstruction Requirements are the Authority’s Construction Requirements set
out on the Agreed Farm Technical DVD.
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SECTION 4
PROJECT CO’S PROPOSALS

Project Co's Proposals are the Project Co's Proposals set out on the Agreed Form Technical
DVD.
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SECTION 5
REVIEWABLE DES{GN DATA

This shail be the reviewabls design data on the Agreed Form Technicat DVD.
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SECTION G
ROOM DATA SHEETS

The Room Data Sheets are the Room Data Sheets set out on the Agreed Form Technicat DVD,
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SECTION 7

THERMAL AND ENERGY EFFICIENCY TESTING PROCEDURE

REDACTED



SECTION 8
QUALITY PLANS {DESIGN AND CONSTRUCTION})

The Design Quality Plans and Construction Quality Plans are the Design Quatity Plans and
Construction Quality Plans set out on the Agreed Farm Technical DVD.
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SCHEDULE PART 7
THE FROGRAMME

The Programme is the Pragramme set out an the Agreed Form Technical DVD.
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1

REVIEW

1.1

1.2

SCHEDULE PART &

REVIEW PROCEDURE

The provisions of this Schedule Part 8 (Review Procedure} shall apply
whenever any item, document or course of action is reguired to be reviewed,
approved or otherwise processed in accordance with Schedule Part 8
{Review Procedure).

Subject to any express provision of this Agreement, the manner, form and
timing of any submission to be made by Proiect Co fo the Authority's
Representative for review under this Schedule Part 8 {Review Procedura)
shall be a matter for Project Co to determine. Each submission under this
Scheduie Part 8 {Review Frocedure} shall be accompanied by a copy of the
proposed document to be reviewed {inciuding, where applicable, any
Reviewable Design Data} or a statemant of the propesed course of action
(the entire contents of a submission being referred to in this Schedule Part 8
(Review Procedure) as a "Submitted item"). In relation to each Submitted
Item, the following procedure shall apply:

121 as s00n as possible and, if the Submitted ltem comprises:

{a) an item of Reviewable Design Data;

{b) a revised Programme submitted pursuant to Clause 14
{Pragramme and Dates for Completion); ar

{c} a document or preposed course of action submitted in
the case of {an emergency),

within fifteen {15} Business Days of the date of receipi of a
submission {or re-submission, as the case may be} of the
Submitted ltern to the Authority's Representative {or such ofher
period as the parties may agree}, the Authority's Representative
shall return one copy of the relevant Submitted ltem to Praject Co
endorsed "no comment’ or {subject to and in accordance with
paragraph 3 (Grounds for Qbjection} "comments” as appropriate;
and

122 subject to paragraph 1.4, if the Authority's Representative fails to
return a copy of any Submitted Item (including any re-submitted
Submitted Item} duly endorsed in accardance with paragraph
1.2.1, within fifteen {15} Business Days {or within such other period
as the parties may agree in writing) of the date of its submission to
the Authority's Representative, then the Authority's Representative
shall be deemad to have returned the Submitted Item fo Proiact Co
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1.3

1.4

endorsed "no comment” (and, in the case of Reviewable Design
Data, endorsed "Level A - no comment"); and

1.2.3 in relation to the aspects of each Finish:

{a) Project Co shall submit to the Authority a range or
selection of finishes {"Range of Finishes"} no later than
the reievant Finishes Froposal Date;

{h} the Authority's Representative shall by the relevant
Finishes Selection Date notify Project Co of its selection
for the relevant Finish; and

{c) if no selection of a Finish has been made by the
Authority’'s Representative and notified to Project Co in
accordance with paragraph 1.2.3(b} by the relevant
Finish Selection Date, Project Co shall be entitled to
make a sekection from the Range of Finishes submitted in
accordance with paragraph 1.2, 3(a). After the relevant
Finish Selection Cate, should the Authority wish to vary
any selection previously made by Project Co or by the
Authority, such variation shall be effected as a Change in
accordance with Schedule Part 16 (Change Profocol),

If the Authority’s Representative raises comments on any Submitted fterm in
accordance with paragraph 3 {Grounds for Objection} he shall state the
ground upon which such comments are based and the evidence or other
information necessary to substantiate that ground. To the extent that the
Authority's Representative comments on a Submitted Item other than on the
basis set out in this Schedule Parl 8 {Review Procedure), or fails to comply
with the provisions of this paragraph, Project Co may, in its discretion, either:

1.3.1 request wtitten clarification of the basis for such comments and, if
clarification is not received within ten {10} Business Days of such
request by Project Co, refer the matter for determination in
accordance with Scheduie Part 20 {Dispute Resolution Procedure),
or

132 in the case of a Submitted itern comprising Reviewable Design
Pata only, at its own risk, and without prejudice to Clause 12 {The
Design, Consfrucfion and Commissioning Procass), proceed with
further design or construction disregarding such comments
pending the outcome of any reference to the Dispute Resolution
Procedure that may be made by either party.

In the case of any Submitted item of the type referred to in paragraph 3.10, a
failure by the Authority's Representative to endorse and return such
Submitted Itern within the period specified in paragraph 1.2.2 shall be
deemed {o constitute an objection by the Authority’s Representative to such
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Submitted Kem. If the parties fajl to agree the form and content of such
Submitted Item, within ten {10} Business Days following the expiry of the
period specified in paragraph 1.2.2, the matter shall be determined in
accordance with Schedule Part 20 (Dispufe Resolution Procedure).

FURTHER INFORMATION

Project Co shail subbmit any further or other information, data and documents that the
Authority’'s Representative reasonably requires in grder to determine whether he has a
basis far raising comments or making objections to any Submitted ltem in accordance
with this Schedule Part 8 (Review Procedure}. If Praject Co does not submit any such
information, data and documents, the Autharity's Representative shall he entitled to;

2.1 comment on the Submitted Hem on the basis of the information, data and
documents which have been provided; or

2.2 abject fo the Submitted item on the grounds that insufficient information,
data and documents have been provided to enable the Authority's
Representative to determine whether he has a legitimate basis for
commenting or objecting in accordance with this Schedule Part 8 (Review
Procedura),

GROUNDS OF OBJECTICN

The expression "raise comments” in this paragraph shall be construed to mean “raise
comments or make objections” unless the contrary appears from the context. The
Authority's Representative may raise comments in relation to any Submitted {tem on
the grounds set out in paragraph 2 {Further Information} above or on the ground that
the Submitted item would {on the balance of probabilities; breach any Law but
otherwise may raise comments in relation to a Submitted Hem only as foilows:

31 in relation to any Submitted ltem if;

3.1 Project Co's ability to perform its obligations under this Agreement
wauld {on the balance of probabiiities) be adversely affected by the
imniementation of the Submitted Item; or

312 the implementation of the Submitted Item would {on the balance of
probahilities) adversely affect any right of the Authority under this
Agreement or its ability to enforce any such right;

3.2 in relation to any Submitted ltem submitted pursuant to Clause 4.1 (Anciifary
Documentsy if;

3.2.1 the Authority's ability to perform its obligations under this
Agreement would be adversely affected by the proposed course of
action;
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3.3

3.22

3.23

3.24

3.2.5

the Authority’s ability to provide the relevant Authority Services or
to carry out any of ils statutnry functions would {(on the halance of
probabilities) be adversely affected by the proposed course of
action;

the proposed course of action would be likely {o result in an
increase to the Authority's liabilities or potential or contingent
liabliities under this Agreement;

the proposed course of action would adversely affect any right of
the Authority under this Agreement or its ahility to enforce any such
right; or

Project Co's ability to perform its obligations under this Agreement
would be materially adversely aftected by the proposed course of
action;

in relation to Reviewable Design Data submitted pursuant to Clause 12.6:

3.3.1

332

3.3.3

which does not comprise 1:560 scale Room Layout Drawings the
Authority's Representative may raise comments, subject to and in
accordance with paragraph 4 (Effect of Review) on the ground that
the Submitted ltem is not in accordance with:

{a) the Authority's Construction Requirements; and/or
(b) Project Co's Proposals;

which comprises a 1:50 scale Room Layout Drawing in respect of
which there is a corresponding generic 1:50 scale Room Layout
Drawing for the relevant room type {which has previously been
reviewed and commented upon by the Authority's Representative
in accordance with this Schedule Part 8 (Review Procedure)), the
Authority's Representative may raise comments, subject to and in
accordance with paragraph 4 {Effect of Review), on the ground that
the Submitted item does not conform {o the generic 1:50 scale
Room Layout Drawing; and

which comprises a 1:50 scale Roorn Layout Drawing in respect of
which there is no corresponding generic 1:50 scale Room Layout
Drawing tor the relevant room type {which has previousiy been
reviewed and commented upon by the Authority's Representative
in accordance with this Schedule Part 8 {(Review Procedure}j, the
Authority's Representative may raise comments, subject to and in
accordance with paragraph 4 (Effect of Review), on the grounds
that the Submitted ltem:
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3.4

35

3.6

3.7

{a) is not in accordance with the Authority's Construction
Requirements and/or Project Co's Proposals; or

{b) is inconsistent with the guidance contained in any current
NHS Requirement or Regulatory Requirement which is
applicable to a room of that funectian pravided that such
guidance has not been superseded by and is not
inconsistent with any other provisions of the Autharity’s
Construction Requirements {including any existing
Approved RDD itemy;

in relation to a proposal to amend Praject Co's Propesals and rectify (part of)
the Works submitted pursuant ta Clause 12,8, on the grounds that, following
the amendment and rectification proposed:

3.4.1 Project Co's PFroposals would not satisfy the Authority’s
Construction Requirements; and/for

342 the structural, mechanical and/or electrical performance of the
Factiities would not be of an equivalent standard of performance to
that set out in Project Co's Proposals prior to their amendment or
rectification (for the purpose of this comparison disregarding the
fault which required the amendment or rectification to be madej;

in relation to Finishes:

3.51 which have the effect of making a selecticn from the Range of
Finishes {(or any alternative range or selection of Finishes
submitted by Project Co to the Authority's Representative)
pursuant ta Clause 12.6.1; or

3.5.2 where the Submitted item does nat comply with the relevant
provisions of the Authority's Construction Requirements and/or
Project Ca's Proposals;

in relation to the submission of any revised Programme pursuant to Clause
14 {Programms and Datss for Comp/etion) on the ground that the revised
Frogramme would not {on the balance of praobabilities) enable the Warks ta
be completed by the Compigtion Date,

in relatian to the submission of any Quality Plan or part of a Quality Plan or
any changes to any Quality Pian pursuant to Clause 20.4 or Clause 20.7 or
any quaiity manual ar procedure in accordance with Clause 20.9 (Qualily
Manuals and Procedures), on the grounds that such Quality Plans, or parts
af or changes to such Quality Plans, quality manuals or pracedures, or the
guality management systems which they reflect, would nat comiply with:
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3.8

3.9

3.7

3.7.2

in the case of the Design Quality Plan and the Construction Quality
Plan referred tn in Clause 20.8, the requirements referred to in
Section 8 [Qually Plans (Dasign and Consiruction)) of Schedule
Part 6 (Construction Matfers); and

in the case of the Services Quality Plan referred to in Clause 20
(Quality Assurance), the requirements referred to in Section 3
(Services  Quaflty Plan) of Schedule Par 12 (Sservice
Reguirements);

in relation to the submission of any proposed revision or substitution far the
Method Statements or any part of any Method Statement {as the case may
be) pursuant to Clause 22.4, on the grounds that;

3.8.1

3.8.2

3.83

the proposed revision or substitution is not in accordance with
Good Industry Practice;

the performance of the Services in accordance with the propased
revision or substitution would {on the balance of probabifities}:

{a) be materially different from the performance of the
Services in accordance with the Method Statement prior
to such proposed revision or substifution; or

{b} be less likely to achieve compliance with the Service
Level Specification; ar

{c) have an adverse effect on the provision by the Authority
of the relevant Authority Services at, or on the safety of
any users of, the Facilities; or

the proposed revision or substitution would {on the balance of
probabilities) result in an inferior standard of performance of the
Services to the standard of performance in accordance with the
Method Statement prior to such proposed revision or substitution;
and

in relation to the submission of any Schedule of Programmed Maintenance
pursuant to Clause 23.1, the submission of any Schedule of Lifecycle
Replacement pursuant fo Clause 23A, any revision to any Schedule of
Programmed Maintenance  pursuant to 23.4 or any submission of
Unprogrammed Maintenance or Lifecycle Works pursuant to Clause 23.8, on
the grounds that:

3.9.1

carrying out the Programmed Maintenance, Lifecycle Replacement
or the Unprogrammed Maintenance or Lifecycie Works in the
period or at the times suggested would {on the balance of
probabilities) interfere with the operations of the Authority and such
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3.1

362

3.9.3

3.9.4

3.9.5

interference could be avoided or mitigated by Project Co
rescheduling  the  Programmed Maintenance, Lifecycle
Replacement or the Unprogrammed Maintenance or Lifecycle
Works; or

in relation to the Schediule of Programmed Maintenance or
Schedule of Lifecycle Replacement, the proposed hours for
carrying out the Programmed Maintenance Lifecycle Replacement
are not cansistent with the principles set out in Appendix 2, Table B
to this Schedule Part 8 (Review Procediure}; or

the proposed method of performance of the Programmed
Maintenance, Lifecycle Replacement or the Unprogrammed
Maintenance or Lifecycle Works would not be in accordance with
the Service Level Specification; or

the safety of users of the Facilities would {on the balance of
probabilities) be adversely affected; or

the period for carrying out the Programmed Maintenance, Lifecycle
Replacement or the Unprogrammed Maintenance or Lifecycle
Works wouid (on the balance of probabliities) exceed the period
reascnably required for the relevant works.

in relation o the submission of Project Co's proposals for the Handback
Works, the Handback Programme and the Handback Amount pursuant to
Schedule Part 18 {Handback Frocedure), on the grounds that:

3.10.1

3.10.2

3.10.3

in the case of the Handback Works, Project Co's proposals will not
{on the balance of probabilities) ensure that the Handback
Requirements are achieved by the Expiry Date;

in the case of the Handback Programme, performance of the
Handback Works in accordance with the programme is not {on the
balance of probabllities) capable of achieving satisfaction of the
Handback Requirements by the Expiry Date; and

in the case of the Handhack Amount, it does not represent the cost
of carrying out the Handback Woarks according to the Handback
Programme and the provisions ot Scheduie Part 18 (Handhack
Procedure).

In relation to the submission of any Schedule of Lifegycle Replacement on
the grounds that, Project Co's Proposals do not address the issues set cutin
Clause 23A.3 andfor Clause 23A.4 or the Authority's Representative wishes
to make additional comments on the issues set out in Clauses 23A.3, 23A 4
and/or Clause 23A.5.
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4

EFFECT OF REVIEW

4.1

4.2

4.3

4.4

Any Submitted Item which is returned or deemed to have been returned by
the Authority’'s Representative endorsed "no comment” (and in the case of
Reviewable Design Data, endorsed “Level A - no comment™ shall be
complied with or implemented (as the case may be) by Project Co.

In the case of any Submitted ltem other than Reviewable Design Data, if the
Authority's Representative returns the Submitted Item to Project Co
endorsed "comments”, Project Co shall comply with such Submitted Item
after amendment in accordance with the comments unless Project Co
disputes that any such comment is on grounds permitted by this Agreement,
in which case Project Co or the Authority's Representative may refer the
matter for determination in accordance with Schedule Part 20 (Dispute
Resolution Procedure) and Project Co shall not act on the Submitted ltem
until such matter is so determined or otherwise agreed.

In the case of a Submitted Item comprising Reviewable Design Data, if the
Authority's Representative returns the Submitted tem endorsed other than
"Level A - no comment”, Project Co shall:

4.3.1 where the Authority’s Representative has endorsed the Submitted
Iltem "Level B - proceed subject to amendment as noted", either
proceed to construct or proceed to the next level of design of the
part of the Works to which the Submitted ltem relates but take into
account any amendments required by the Authority's
Representative in his comments;

432 where the Authority's Representative has endorsed the Submitted
ltem "Level C - subject to amendment as noted" not act upon the
Submitted [tem, amend the Submitted [tem in accordance with the
Authority's Representative's comments and re-submit the same to
the Authority's Representative in accordance with paragraph 4.4;
and

4.3.3 where the Authority's Representative has endorsed the Submitted
[tem "Level D - rejected” not act upon the Submitted Item, amend
the Submitted ltem and re-submit the Submitted Item to the
Authority's Representative in accordance with paragraph 4.4,

unless Project Co disputes that any such comment or proposed amendment
is on grounds permitted by this Agreement, in which case Project Co or the
Authority's Representative may refer the matter for determination in
accordance with Schedule Part 20 {Dispute Resolution Procedure) and
Project Co shall not act on the Submitted Item until such matter is so
determined or ctherwise agreed except at its own risk in accordance with
paragraph 1.3.2.

Within ten {10) Business Days of receiving the comments of the Authority's
Representative on any Submitted Item comprising Reviewable Design Data,
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4.5

4.6

Praject Co shail {except in the case contemplated in paragraph 4.3.1} send a
copy of the Submitted ltem as amended ta the Authority's Representative
pursuant o paragraph 4.3 and the provisians of paragraphs 1.2.1, 4.1 and
4.3 shall apply {changad according to context} fo such re-submission,

The return or deemed return of any Submitted Item endorsed "no comment”
{or in the case of Reviewabie Design Data endorsed "Leve! A - no comment”
or otherwise endorsed in accordance with paragraph 4.3.1 or 4.3.2) shall
mean that the relevant Submitted itemm may be used or implemented for the
purpases for which it is inlended but, save to the extent expressly stated in
this Agreement including, without limitation, as specified in Appendix 1 Table
A to this Schedule Part 8 {Review Procedure), such return or deemed return
af any Submitted Ttem shall not otherwise relieve Project Co of its obligations
under this Agreement nor is it an acknowledgement by the Authority that
Project Co has complied with such obligations.

Clause 23A.8 shall apply in respect of any comments made by the
Authority’s Representative on the grounds set out in paragraphs 3.9 to 3.11
which Project Co shall not be bound fo implement, notwithstanding any other
pravision in this Schedule Parl 8 (Review Procedure).

DOCUMENTATION MANAGEMENT

5.1

5.2

5.3

Project Co shall issue two {2} copies of all Submitted items to the Authority
and compile and mantain a register of the date and contents of the
submission of all Submitted ltems.

Project Co shall compile and maintain a register of the date of receipt and
content of aif Submitted liems that are returned or deemed to be returned by
the Authority's Representative.

Save o the extent set out in Appendix 1, Table A to this Schedule Part 8
{Review Prgcedure) or etsewhere in this Schedule Part B8 (Review
Procedure), na review, comment or appraval by the Authority shall operate
fo exclude or fmit Project Co's obligations or liabilities under this Agreement
{or the Authority's rights under this Agreement).

CHANGES

6.1

6.2

No approval or comment or any failure o give or make an approval ar
comment under this Schedule Part & shall constitute 2 Change save to the
extent provided in this Schedule Part 8 {Review Pmcedumn).

If, having received comments from the Authority’s Representative, Project
Co considers that compliance with those comments would amount to a
Change, Project Co shall, before complying with the comments, notify the
Authority of the same and, if it is agreed by the parlies or determined
pursuant to Schedule Part 20 {Displte Resolition Procedure} that a Change
would arise if the comments were complied with, the Authority may, if it
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G.3

wishes, implement the Change and it shall be dealt with in accordance with
Schedule Part 16 {Change Protocol), Any failure by Project Co to notify the
Authority that it considers compilante with any camments of the Authority’s
Representative would amount to a Change shall constitute an irrevocable
acceptance by Project Co that any compliance with the Authority's
comments shall be without cost to the Authority and without any extension of
time.

No alferation or modification to the design, quality and gquantity of the Works
arising from the development of detaited design or from the co-ordination of
the design shall be construed or regarded as a Change.
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APPENDIX 1

TABLE A

Approved RDD ltem
(by category)

Scale

Meaning of "Level A - no comment’” and
"Level B ~ proceed subject to amendment as
noted" endorsement of Reviewable Design
Data under Schedule Part 8 {Review
Procedure) (including both the actual and
deemed endorsement).

Room Data Sheets

nfa

A'Level A - no comment” endorsement or a
'Level B - proceed subject to amendment as
noted" endorsement of any rcom data sheet
means that Project Co may proceed to construct
in accerdance with the Submitted {{em and that
the Autharity is satisfied that the design and other
information in the relevant room data sheet
satisfies Operationa! Functionality.

Drawings —

Development Caontrol

Fian

11250

A”Level A - no comment” endarsement ar a
"Level B - progeed subject to amendment as
ncted” endarsement of any 1:1250 scale
deveiopment caniral plan means that Project Co
may proceed to canstruct in accordance with the
Submitted item and that the Authority is satisfied
that the design and other information cantained in
the relevant drawing satisfies Qperatianal
Functionality.

Drawings —

Site Plan

1:500

A “Level A - na comment” endarsement ar a
“Level B - proceed subject to amendment as
noted” endorsement of any 1:500 scale site plan
means that Project Co may proceed to construct
in accardance with the Submitted Item and that
the Authority is satisfied that the design and other
information contained in the relevant drawing
satisfies Operationat Functionality.

Drawings —

Floor Plans

1:200

A"Level A - no comment" endorsement or a
"Level B - proceed subject to amendment as
noted" endorsement of any 1:200 scale floor plan
means that Project Co may proceed to construct
in accordance with the Submitted Item and that
the Authority is satisfied that the design and other
information contained in the relevant drawing
satisfies the Operational Functionality.

Drawings

Room Layouts {including room

elevations) &

1:50

A "Level A - no comment” endorsement or a
"Level B - proceed subject to amendment as
noted" endorsement of any 1:50 scale room
layout and/or reflected ceiling drawing means that
Praject Ca may proceed to canstruct in
accardance with the Submitted ltem and that the
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Reflected ceiling plans

Authority is satisfied (to the extent of the design
and other information contained in the relevant
drawing) that the design and other information in
the relevant drawing satisfies Operational
Functionality.

Drawings —

Departmental plans

1:50

A "Level A - no comment” endorsement or a
"Level B — proceed subject to amendment as
noted” endorsement of any 1:50 scale
departmental plan means that Project Co may
proceed to construct in accordance with the
Submitted ltem and that the Authority is satisfied
(to the extent of the design and other information
contained in the relevant drawing) that the design
and other information in the relevant drawing
satisfies Operational Functionality.
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APPENDIX 2
HOURS FOR PROGRANIMED MAINTENANCE

Subject to paragraphs 3 to 5 below, Project Co shall carry out Pragrammed
Maintenance and Lifecycle Replacement at the Facilities during the hours of 7am fo
7pm on Monday to Sunday {"Hours for Programmed Maintenance®).

Project Co may, with the consent of the Authority (which consent shall not be
unreasonably withheld) carry out Maintenance Works outside the Hours for
Programmed Maintenance and Lifecycle Replacement provided always that it shall
take info account:

2.1 the likely disturhance to the Authority andior its staff and users
within the immediate area where the Maintenance Works and
Lifecycle Replacement are to be underiaken;

2.2 the likely disturbance to adjacent areas, the Authority andfor its
staff and users in those adjacent areas that may be affected by the
Maintenance Works and Lifecycle Replacement to be undertaken
in the area(s) identified in (i) above; and

2.3 compliance with the Law,

Subject to paragraph 4, Project Co shall have access to the Facilities during the hours
of operation to the areas set out in and in accordance with Table B below (“Hours of
Qperation”) io carry out Programmed Maintenance and Lifecycie Replacement,

TABLE B
Processing and Testing 7pm —7am
Tissues and Cells 7pm —Yam
Liguid Nifrogen Ares 8am - Bam (under supervigion)
Ciean Rooms Bam — &am In co-ordination with the
Authority
Toilets 24 hours per day
Cafe / Bistro 2.30pm —7am

Where Project Co requires access to an area of the Facilites during the Hours of
Operation, Project Co will consult with and obtain the consent of the member of
personnel in charge of a depariment ("Head of Department™) concerning dates,
times and periads during which Programmed Maintenance ar Lifecycie Replacement
is to be undertaken in those departments so as to minimise disruption to those
departments,

The Authority may request Project Co to carry out Programmed Mainienance or
Lifecycle Replaceament outside the Hours for Programmed Maintenance in the event
that the carrying out of such Programmed Maintenance or Lifecycle Replacement
during the Hours for Programmed Maintenance would adversely affect the use of the
department or area.
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SCHEDULE PART 9

COLLATERAL AGREEMENTS
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SECTION 1
CONTRACTOR'S COLLATERAL AGREEMENT

This is the Contractor's Coliateral Agreement in the Agreed Form.
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SECTION 2
SERVICE PROVIDER COLLATERAL AGREEMENT

This is the Service Provider Collateral Agreement in the Agreed Form.
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SECTION 3
CONSULTANT COLLATERAL AGREEMENT

This is the Consultant Collateral Agreement in the Agreed Form.
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SECTION 4
KEY SUB-CONTRACTOR COLLATERAL AGREEMENT

This is the Key Sub-Contractar Collateral Agreement in the Agreed Form.
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SCHEDULE PART 10

OUTLINE COMMISSIONING PROGRAMME

REDACTED



SCHEDULE PART 10: OUTLINE COMMISSIONING PROGRAMME
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SCHEDULE PART 10

OUTLINE COMMISSIONING PROGRAMME
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SCHEDULE PART 11

EQUIPMENT

Group 1a Eguipment

1.1

1.2

1.3

Project Co shall at its own cost specify, procure, supply, install commission
the Group 1a Equipment at the Facilities as part of the Works in
accordance with the Authority's Construction Reguirements, the Final
Commissioning Pragramme and Praject Cao's Proposals.

Praject Co shall at its own cost repair, maintain and fifecycle replace the
Group 1a Equipment in accordance with the Service Level Specification
and the Method Statements.

A Certificate of Practical Completion shali not be issued by the
Independent Tester until the instaiiation and commissioning of Group 1a
Equipment to be located in the Faciliies has been completed to the
Independent Tester's satisfaction,

Group 1b Equipment

2.1

22

2.3

Project Co shali at its own cost procure, supply, install and commissian the
Group 1b Equipment at the Facilities as part of the Works in 2ccordance
with the Authority's Construction Reguirements {User Reguirement
Specifications), the Final Commissioning Programme and Project Co's
Proposals.

Project Co shall at its own cost repalr, maintain and lifecycle replace the
Group 1b Equipment in accordance with the Service Level Specification
and the Method Statements.

A Certificate of Practicai Completion shall not be issued by the

Independent Tester unfil the instailation and commissioning of Group 1b

Equipment to be located in the Faciities has been completed to the
- Independent Tester's satisfaction.

Group 2 Equipment

3.1

The Authority shall at its own cost;

3.1.1 procure and make available to Project Co the Group 2 Equipment
for installation by Project Co at the Facllities in accordance with the
Final Commissioning Programme; and
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3.2

3.3

3.4

35

3.6

3.7

31.2 without prejudice to paragraph 3.1.1, ensura that the relevant tems
are delivered to the Facilities during the relevant periods set cut in
the Final Commissioning Programme and in accordance with
paragraph 3.6.

Project Co shall install the Group 2 Egquipment at the Facllities in
accardance with the Final Commissioning Programme, the Authority's
Construction Requirements and Project Co's Proposals,

The Authority shall be responsible for the commissioning, maintenance,
replacement and disposal of the Group 2 Equiprment and Praject Co shai
have no responsibility to maintain or replace or dispose of the Group 2
Equipment save for the installation of life cycle replacements.

The Authority shalt give Project Co not less than twenty five (25} Business
Days prior written notice of the date or range of dates (which shall not be
longer than five {5) Business Days} on which the Authority will deliver the
Group 2 Equipment to be installed by Project Co in accordance with
paragraph 3.2

Each notice given pursuant to paragraph 3.4 shall specify,

3.5.1 the itern or items of Group 2 Equipment to be delivered hy the
Authority;

352 the location at the Facilities {which shall be the warehouse unless
otherwise notified to the Authority by Project Co} to which that
Group 2 Equipment is to be defivered by the Authority; and

3.5.3 the date upon {or dale range duringjwhich the Authority is to
deliver the relevant ftem or items of Group 2 Equipment.

Without prejudice to paragraph 3.1, the Authority shall deliver, or shall
procure delivery of the relevant item or items of and/or pertaining to the
Group 2 Equipment on the date {or within the range of dates) specified in
the relevant notice issued by the Authority pursuant to paragraph 3.4 to
such location as set out in paragraph 3.5.2 (or such alternative ocation as
is agreed between the Parties, acting reasonably}, (which must e safely
accessible by those persans delivering the relevant item or iterns of Group
2 Equipment).

If at the time of installing or commissioning the Group 2 Equipment, such
Group 2 Equipment is found to be damaged, deoes not properly function or
otherwise does not correspond with the items to be procured by the
Authority pursuant to paragraph 3.1 fo allow successful completion of
commissioning to occur, then the Authority shall procure the repair or
replacement of such Group 2 Equipment as soon as reascnabily
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practicable, having regard to the length of time generally taken to procure
such Group 2 Egquipment or procure repairs to such Group 2 Equipment
provided that, to avoid doubt, where such Group 2 Equipment is damaged
or does not function properly to allow commissioning to occur due o the
acts or omissions of Project Co or any Project Co Parly, then Project Co
shall reimhurse the Authority for any costs reasonably and properly
incurred by the Authority in procuring the repa?r of a replacement ifem of
Group 2 Equipment within twenty (20} Business Days of receipt of a
demand thereof together with supperiing information.

if the Authority is not able to deliver an item of Group 2 Equipment by the
date or range of dates specified in the notice referred to at paragraph 3.5
above, or the Group 2 Equipment is found fto be damaged, does not
properly function or otherwise does not correspond with the items to be
procured by the Authority pursuant to paragraph 3.1, then:

3.8.1 where the Authority gives Project Co at least ten (10} Business
Days' notice, then Project Co will use its best endeavours to
simulate the heat and volume impact and three dimensional
volume shape including replicated surfaces of the respective item
of Group 2 Equipment. In the event the Operational Qualification 1
test is passed, it will not be re-run when the Group 2 Equipment
becomes available; and/or, as the case may be

3.8.2 where the Authority is unable to give at least ten (10) Business
Days’ notice, or the retevant Group 2 Equipment that is damaged
or does not funciion s not fixed in advance of the scheduled
Operational Qualification 1 tests, the Operational Qualification 1
tests will be undertaken without simulation and in the event that the
Operational Qualification 1 test is passed, it will not be re-run when
the Graup 2 Equipment becomes available.

Farticle output and acoustic impact will not be simulated. For the
avoidance of doubt the occurrence of the issues set out in paragraphs
3.8.1 and 3.8.2 above shall not prevent Project Co from passing the
relevant Operational Qualification 1 tests and shall not prevent the issue of
the Certificate of Practical Completion.

Group 3 and 4 Equipment

4.1

42

Without prejudice to paragraph 1, the Authority shall at s own cost
procure, install and commission the Group 3 and 4 Equipment at the
Facilities as part of the Authority's Post Completion Commissioning.

The Authority shalf be responsible for the maintenance, replacement and
dispcsal of the Group 3 and 4 Eguipment snd Project Co shall have no
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responsibility to maintain ar replace or dispose of the Group 3 and 4
Equipment. if such Group 3 and 4 Equipment is damaged or does noi
functicn properly ta allow commissioning to occur due to the acts or
omissions of Project Co or any Project Co Party, then Project Co shall
retimburse the Authority far any costs reasonably and properly incurred by
the Authority in procuring the repair of a replacement item of Group 3 and 4
Equipment within twenty (20) Business Days of receipt of a demand
therenf ingether with supporting information,

Project Co will include simulation of items of Group 3 Equipment within its
O tests as identified in the indicative list set out in Schedule Part 6
{Construction Matters} Section 4 (FProject Co's Proposals) 15 {Approach fo
Qualification).

5. Lifecycle replacement of Group 2 Equipment

5.1

52

53

The Authority shall give Project Co not ess than twenty five (25} Business
Days prior written notice of the date or range of dates {which shall not be
longer than 5 Business Days) on which the Authority wilt deliver the
lifecycle replacement of Group 2 Equipment to be inatailed by Project Co.

Each notice given pursuant to paragraph 5.1 shali specify:

5.2.1 theitemn or items of lifecycie replacement Group 2 Equipment to be
delivered by the Autharity;

52.2 the lecation of the Faciiities to which that Group 2 Equipment is to
be deiivered by the Authority; and

52,3 the date or date range aon or during which the Authgrity is to deliver
the relevant item or items of Group 2 Equipment.

Without prejudice to paragraph 5.1, the Authority shall deliver, or shall
procure delivery of the relevant item or items of andfor pertaining to the
Group 2 Equipment on the date {or within the range of dates) specified in
the relevant notice issued by the Authority pursuant to paragraph 5.2 to
such location as set out in paragraph 5.2.2 (or such alternative location as
is agreed between the parties, acting reasonably) {which must be safely
accessible by those persons delivering the relevant lifecycle replacement
item or items of Group 2 Equipment). Project Co shall instali any such
lifecycle replacement Group 2 Equipment within ten {10} Business Days {(or
such longer period as is agreed hetween the parties, acting reasonably) of
delivery of the same by the Autharity to Project Co,
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General

5.1

6.2

6.3

5.4

6.5

6.6

Each Party shall at its own expense perform its obligations described in
this Schedule Fart 11 (Equipment).

Noiwithstanding that any Group 2 Equipment is delivered to Project Co
after the date or dates specified in accordance with the notice referred to at
paragraph 3.5 or paragraph 5 above, or is subsequently repaired or
repiaced, Project Co shall install any such Group 2 Equipment within fen
(10 Business Days {or such longer period as is agreed between the
parties, acting reasonably) of delivery of the same by the Authority to
Project Co.

In the event the Authority wishes to introduce a new item of Group 2
Equipment which is not specifically identified in the Equipment Schedule,
or change an item which is identified in the Equipment Scheduile (under the
exception of any lifecycle replacements), then the Authority and Project Co
{each acting reasonably) shall discuss and agree whether the alternative
Group 2 Eguipment has different properties which will have a material
adverse impact on the approved roaom layout (as contained in Schedule
Part 6 (Construction Malters) Section 4 (Froject Co's Froposals) Sub-
Seclicn 17.1 (Architectural Drawings) or the enviranmental conditions as
detailed in the Environmenial Matrix within the Authority’s Construction
Requirements.

Where, pursuant to paragraph 6.3, the parties {each acting reasonably)
agree (or it is determined pursuant to paragraph 6.7} that the alternative
Group 2 Equipment will have a material adverse impact on the approved
room layout, or environmentai conditions, and can therefore only be
accommodated by incurring additional capital expenditure then the parties
agree and acknowledge that such alternative Group 2 Equipment shall be
instructed as an Authority Change.

Where pursuant to paragraph 6.3, the Authority and Project Co {each
acting reasonably) agree {or it is determined pursuant to paragraph 8.7}
that installation of the alternative Group 2 Equipment will not have a
material adverse impact on the approved room layout, or environmental
conditions then Project Co shall install the alternative Group 2 Equipment
and there shali be no Authority Change required and no adjustiment shatl
be made to the Annual Service FPayment.

Where the Authority removes any item or items of Group 2 Equipment fram
any room, or fails to repair any item or items of Group 2 Equipment sa that
it can no langer be used, and:;
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6.7

£6.6.1 Project Co considers {acting reasonably} and can demanstrate that
as a direct result of the same the roam is no langer abie {o meet its
prescribed operational function {as set out in the relevant Room
Data Sheet}; and

B.8.2 the Authority is seeking to levy Deductions against Project Co on
the basis that the room no longer meets the prescribed gperational
function {as set out in the relevant Room Data Sheet},

then Project Co shall notify the Authority of the same. Where the Authority
agrees with Project Ca {acting reasonably) (or it is determined pursuant to
paragraph 6.7} then the Authority shail raise an Authority Change in order to
ensure that Project Co is left in a “no better no worse” position.

Where the parties fail to reach agreement on any matter set out in this

paragraph 6, then either party shail be entitled to refer the matter to the
Dispute Resoiution Procedure.
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Section 2

EQUIPMENT SCHEDULE
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SCHEDULE PART 12

SERVICE REQUIREMENTS

SECTION 1
SERVICE LEVEL SPECIFICATION

The Service Leve! Specification is the Service Level Specification on the Agreed Form Technical DVD
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SECTION 2
METHOD STATEMENTS

The Method Statements are the Method Statements set out an the Agreed Form Tachnical DVD.
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SECTION 3
SERVICES QUALITY PLAN

The Services Quality Pian is the Services Quality Plan set out on the Agreed Form Technical DVD.

247



SECTION 4
ENERGY STRATEGY

The Energy Strategy is the Energy Strategy on the Agreed Form Technical DVD.
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SCHEDULE PART 13
INDEPENDENT TESTER CONTRACT

The independent Tester Contract shall be the independent tester contract in the Agreed Form.
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SCHEDLULE PART 14
PAYMENT MECHANISM
SECTION 1

INTERPRETATION

In this Schedule Part 14 {Payment Mechanism) and elsewhere in this Agreement {save where
Schedule Part 1 {Definitions and Interpretation) provides fo the confrary) the following words shall

have the following meanings:

“Annual Service Payment”

“Availability Failure”

“Availability Standards”

“Consequential Unavailable
Areas”

“Core Times”

“Deduction Period” or “DP”

means the sum in Pounds Sterling calculated in accordance
with paragraph 2 {Annwual Service Paymenf) of Section 2
{Calculation of Service Payments; of this Schedule Part 14
{Payment Machanismy;

subject to Section 4 {Temporary Repairs: of this Schedule Part
14 {Payment Mechanism), means g Service Event which has not
been Rectified within the relevant Rectification Period and which
causes a Functional Area to be Unavailable;

means the service requirements identified as such, sel out in the
Service Level Specification;

means, in relation to a Funclional Area affected by an Availability
Failure, the Functional Area{s) (if any} listed against that
Functional Area in the column headed “Consequential
Unavailability” in Appendix 2 Lo this Schedule Part 14 {Payment
Mechanism).

has the meaning given in the Service Level Specification and
“Core Time" means a time within Core Times;

means:

{a) where the relevant Performance Failure or Availability
Failure arises following a Service Event in respect of
which a Rectification Period is specified in the Availability
Standards or the Performance Standards, as applicable;

{iy in a GMF Area, means the number of Sessions
that etapse from and including the Session during
which the Service Failure Time occurs to, and
including, the Session on which the Logged
Rectification Time occurs;

(i) in a Non GMP Area, if the Service Failure Time
occurs before or during Gore Time for the relevant
Functional Area on a Session, means the number
of Sessions that elapse from and including that
Sessicn to, and including, the Session on which the
Logged Rectification Time occurs, but excludes the
Session on which the Logged Redctification Time
occurs if the Logged Redtification Time is before
the commencement of the next Core Time for the
relevant Functional Area on that Sessicn; and

(i, in a Non GMP Area, if the Service Failure Time
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“External Utility Failure™

GMP Area

“Gross Monthly  Availability
Deduction”

“Gross Service Units”  or
*GSUs™

ilH Eipd eskil

“Logged Rectification Time”

“Logged Report Time”

“Major Perfoermance Failure”

occurs afler the expiry of Core Times for the
refevant Functional Areal on a Session, means the
number of Sessions that elapse from and including
the next Sessian to, and including, the Session on
which the Logged Rectification Time occurs, but
excludes the Session on which the Loggad
Rectification Time occurs if this ocecurs before
commencement of Corz Time for the relevant
Functional Area on that Session; and

(b}  where the relevant Performance Failure arises following a
Service Event in respect of which no Rectification Period
is specified in the Performance Standards, as applicable,
means 9;

means a failure in;

(c} the supply of gas, electricity, water, telephone ar
telecommunications services io the Site; ar

{dy the service and facility of discharging water and
sewerage from the Site,

where such fajlure criginates on the side of the relevant Utility
Point that is owned or contralied by the relevant utility provider
and provided that such failure has not arisen as a result of an
act or omission of Project Co or a Project Co Party;

Shall have the meaning given to that term in Section 3
{Authority’s Caonstfruction Requirementsy of Schedule Part 6
{Construction Matters);

means, for Contract Month "n", the amount in Pounds Sterling
calculated by the formula:

SUR x TMGSUF

means the number of service units atiributed to each Functional
Area as set out in Appendix 2 to this Schedule Part 14 (Payment
Mechanism;

means the helpdesk facilities established by Project Co pursuant
to the Service Level Specification;

means the time which is shown in the Helpdesk records
maintained by Project Co in accordance with the Service Level
Specification as being the time when a Service Event was
Rectified or Remedied, as the case may he, or, in the event that
a failure affecting the Helpdesk occurs, as shown on the manual
Helpdesk records maintained by Project Co;

means the date and time which is shown in the Heipdesk
records maintained by Project Co in accordance with the Service
Level Specification as being the date and time at which a
Service Report was recefved by the Helpdesk or, if a failure
affecting the Helpdesk occurs, as shown on the manual
Helpdesk records maintained by Project Cao;

means a Performance Fallure which has been designated as
such in the Service Level Spacification or in this Schedule Part
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“Medium Performance Fallure"

“Minimum  Agreed Avajlabilily

Standards”

“Minimum Availability
Deduction'

"Minar Performance Failure'

“Manthly Service Payment"

“Non GMP Area"

“Pass Through Costs” or
IIPTCI'

“Performance Failure”

“Ferformance Standards"”

“Prrmanent Repair”

14 (Fayment Meahenizn)

mesns a Perommance Falure which has been designatec as
slah i the Service Level Speoikcetton orf in thre Schedule Farb
1d (Paprnon! Mechanism,

mesns e minimur slandards with whick & Functopal Ares
must comply, as agreed betwasn the Authonty snd Smject Co
far Lhe perled unll & Permanent Repair san be ungettsken

means, inany Contract Year "n', anm amoont o Faunds Stening
calculated using the follawing farmulz

i

MAL) = MAL (|- TF)+

(A L) > IF}.le{RP‘T" -BPL) H

RPI,

WhErE

MADY 15 the Minimum Availability Deduclion applicable far the
relevant Cantract Year,

MAD. & E£75, of where the ralevanl Funclional Area s
Unavalaole bl Used, is£37 50,

IF s #he Indexation Factar being Ol 3.5, T,

RFl, = the walue of the Ral=il Prce Ingex published or
defermined with respect ta the month of Fetruary whioh most
recenlly precedes therelevant Contsct Year, and

RFls Iz the vaiue of tne Reial Prices (noes W orespect af
MNoveniber 2093 heing 252 1,

mears a Pedormancs Falure wihich nas bean designated as
slch i fre Service Leval Specification or in thls Scheaule Par
14 (Payment Machanism);

means the sum In Pounds Sterling caleulated in accardance with
paragraph 1 of Section 2 (Calcwialion of Senvive Payments) af
this Schedule Part 14 (Favment Meclianisimg

shall have lhe meaning glven to that term in Secton
fAuthority's Conatruction Roguefnents) of Schedule Par
{Canslruction Malters):

13 Lal

means cosis payable o Pojecl Co pursuant to Seclian & (Fass
Throigli Costsh of this Schedule Part 14 [(Paymean! Mechanism);

zubjecd to Saefion 4 (Temparary Repairs) of this Schedule Part
t (Paymeit Mechagizm, means 2 Senvies Event relating to a
Pedarmance Standard which has not been Rectiied within the
relevant Rectifiestion Perioa (If any)

maans the sevice requirements identified 22 such, set oui i the
Semvize Level Speclilcatan

mzans Rediiication falawing e apreemeant of 8 Temporary
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“Permanent Repair Deadline”

“Rectification”

“Rectification Period”

“Remedial Period”

“Remedy”

“Sessional SUF”

“Service Event”

“Service Failure Time"”

“Service Report”

“Service Unit Rate” or “SUR"

Repair;

has the meaning given in paragraph 1.2 of Section 4 (Temporary
Repairs) of this Schedule Part 14 {Payment Mechanism),

means, following the occurrence of a Service Event, making
good the Service Event so that the subject matter of the Service
Event complies with the levels of Service required pursuant to
this Agreement which shall, without prejudice to the generality of
the foregoing, include (a) restoring all functional capability and
(b) ensuring that any Functicnal Area which has been affected
by the relevant Service Event complies with the Availability
Standards and the Performance Standards, as applicable, and
“Rectify” and "Rectifying” shall be construed accordingly;

means, where applicable, the period of time specified in the
Availability Standards or the Performance Standards, as the
case may be, allowed for the Rectification of the relevant Service
Event, which period shall commence at the Logged Report Time,
provided that, subject to Project Co having promptly notified the
Authority's Representative of the fact and having recorded the
same on the Helpdesk system, the Rectification Period shall be
extended by any period during which Project Co was prevented
or interrupted by the Authority and any Authority Parly from
Rectifying any failure to meet the Availability Standards or
Performance Standards;

means, where applicable, the period of time specified in the
Performance Standards within which Project Co must Remedy a
Service Event;

means the actions or tasks, detailed in the column headed
Remedial Period/Remedy in the Performance Standards,
required to remedy a Performance Failure and "Remedied" shall
be construed accordingly;

means, in a Session, the aggregate GSUs for all of the
Functional Areas that have Gore Time in that Session;

means an incident or state of affairs which does not meet or
comply with the Performance Standards and/or does not satisfy
the Availability Standards;

means the date and time when a Service Event becomes a
Performance Failure or an Availability Failure, as the case may
be;

has the meaning given in Section 1 (Service Level Specification)
of Schedule Part 12 (Service Requirements),

means, for Contract Year “n”, the amount in Pounds Sterling
calculated by the formula:

| ASPn
TAGSUF

ASP, is the Annual Service Payment for Contract Year “n

where:
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“Service Units Affected” or
“SUA”

“Sessions”

“Total Annual Gross Service
Units of the Facilities” or
“TAGSUF”

“Total Monthly Gross Service
Units of the Facilities” or
“TMGSUF”

“Temporary Repair”

“Unavailable”

“Unavailable but Used”

“Utility Point”

calculated in accordance with paragraph 2 of Section 2
(Calculation of Service Payments) of this Schedule Part 14
{(Payment Mechanismy;

means the aggregate of the GSUs of the Functional Areas
affected by an Availability Failure and the GSUs of the
Consequential Unavailable Areas (if any) related to those
Functional Areas, as determined by Appendix 2 to this Schedule
Part 14 (Payment Mechanism);

means a period of 12 hours, beginning at Yam and 7pm in each
24 hour peried; :

means 378,971;

means for Contract Month “n”, the aggregate of the Sessional
SUF in respect of all of the Sessions in that Contract Month
divided by 3;

means, in respect of the occurrence of a Service Event, works of
a temporary nature that do not constitute Rectification but satisfy
the Minimum Agreed Availability Standards and substantially
make good the relevant Service Event for the period until a
Permanent Repair can be undertaken;

means in relation to a Functional Area that such Functional Area
is in a state or condition which does not comply with any one or
more of the Availability Standards;

means in relation to any Functional Area (including, subject to
Paragraph 1.6 of Section 3 of this Schedule Part 14, a
Consequential Unavailable Area) that it is Unavailable but is
used by the Authority for its normal purpose at any time (apart
from the purposes of evacuating the Functional Areas and the
time taken for such evacuation) including for the avoidance of
doubt, for the provision of Authority Services during which it
would otherwise be Unavailable.

For the purposes of Availability Standards A03-A08, a Functional
Area within the GMP Area shall be deemed to be Unavailable
but Used where parameters are outwith the requirements set out
in the Room Data Sheets and Environmental Matrix {Appendix C
to Section 3 of Schedule Part 8) but within the requirements
detailed in Appendix 2 to this Schedule Part 14 (Payment
Mechanism);

means the point at which the ownership and/or control of each

relevant utility passes from Project Co or a Project Co Party to
the relevant utility provider,
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SECTION 2

CALCULATION OF SERVICE PAYMENTS

MONTHLY SERVICE PAYMENT

1.1

1.2

Calculate the Monthly Service Payment payable in respect of a Contract Month “n”
using the following formula;

ASP
MSP, [ 12" J ->.D, ,+PIC

where:
MSP is the Monthly Service Payment for the Contract Month n;

ASP, is the Annual Service Payment for the Contract Year in which Contract
Month n oceurs, calculated in accordance with paragraph 2 below;

ED  is the sum of Deductions in respect of performance of the Services during
the Contract Month that was 2 months prior to Contract Month n as shown in the
Monthly Service Report for that Contract Month and calculated in accordance with
the provisions set out in Section 3 (Deductions from Monthly Service Payments) of
this Schedule Part 14 {Payment Mechanism);

PTC means any Pass Through Costs due for which supporting invaices from
Project Co's suppliers are available provided that this shall not include any amount
included in such invoices which Project Co is contesting with its suppliers.

In the Contract Month in which the Payment Commencement Date falls, unless the
Payment Commencement Date is the first day of that Contract Month, and in the
last Contract Month of the Project Term, unless the last day of the Project Term is
the last day of that Contract Month, adjust ASF, for the purposes of paragraph 1.1
above pro rata to reflect the actual number of days in the relevant Centract Month
from and including the Payment Commencement Date (for the first month) and (for
the last menth) up to and including the last day of the Project Term (for the last
month).

ANNUAL SERVICE PAYMENT

e n

Calculate the Annual Service Payment for any Contract Year “n” using the following formuia:

ASP, = ASP,x(1-IF)+ {(ASPOxIF)x{l +

where:

(RPI, - RPI,)]
RPI,

|
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&SP, is the Annual Service Payment for the relsvant Contract Yeai,

ASP, 1= the valie for ASPoD stated 0 Appendiz 1 io this Sckiedule Part 14 (Favment
Machani=my ibeing the Annuzal Serndce Payment at the Base DTatel, subjest o any
adjustments made from tme to fime 0 accordance with any express provision of s
Anreement,

IF is the indexation factor being C?hj:} 35

RPly Is the value of the Retal Puees Index putilished or determined with iegpect o the
manth af February which most recanily precedes the relevant Contrast Year and

RPl.is the value of the Retail Prices Index in respect of Movember 2013 being 252.1

280



1

SECTION 3

DEDUCTIONS FROM MONTHLY SERVICE PAYMENTS

ENTITLEMENT TO MAKE DEDUCTIONS

1.1

1.2

1.3

1.4

15

If at any time after the Payment Commencement Date an Availability Failure or a
Performance Failure occurs the Authority will be entitled, subject to paragraphs
1.2, 1.4 and 1.6 of this Section 3 (Deductions from Manthly Service Payments)
and paragraph 1 of Section 4 ({(Temporary Repairs and Alternative
Accommodation), to make Deductions in calculating the Monthly Service Payment
in respect of that Availability Failure or Performance Failure, calculated in
accordance with this Section 3 (Deductions from Monthly Service Payments) of
Schedule Part 14 (Payment Mechanism).

In calculating the Monthly Service Payment for Contract Month "n", the maximum
aggregate of all Deductions that the Authority may make in respect of Contract
Month "n-2" is the Gross Monthly Availability Deduction for Gontract Month "n-2".

In any Contract Month where the value of > Dn-2 exceeds the value of ASPn/12,
the Monthly Service Payment due by the Authority shail be an amount equal to
PTC for that Contract Month but the Authority shall, in calculating the Monthly
Service Payment in respect of the following and (to the extent necessary) any
subsequent Contract Months, not be entitled to carry forward the amount of such
EXCESS.

To the extent that an Availability Failure or a Petformance Failure:

141 is the result of an Excusing Cause; or

1.4.2 is the result of an External Utility Failure (not including water, telephone
and telecommunication services) for a period exceeding 72 continuous
hours; or

1.4.3 is the result of an External Utility Failure {water, telephone and

telecommunication services only),

the Authority shall not be entitled to make Deductions.

To the extent that an Availability Failure or a Performance Failure is the result of;

1.5.1 a Relief Event; or

1.5.2 an event of Force Maijeure,
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1.6

the Authority shall be entitled to make Deductions but any such Deductions shall
be disregarded for the purposes of Clause 24.3 and Clause 40.1.8.

Where any Functinnal Area has, or gives rise to, any Consequential Unavailable
Areas and (i} thalt Functional Area is Unavailable but Used; and (ii} the
Consequentiat Unavailable Areas meet the relevant Availability Standards, then:

1.6.1 the Deductions calculated in accordance with paragraph 4 below shall apply
to that Functional Area only; and

1.6.2 no Deduction shall apply to the Consequential Unavailable Areas.

2 DEDUCTIONS FOR FERFORMANCE FAILURES

2.1

2.2

Subject to paragraphs 1 {Enfitlement to make Daductions) and 5 (Repeated
Failures) of this Section 3 {Deductions from Monthly Service Payments), and
subject also to paragraph 2.3 below the amount of the Deduction in respect of a
Performance Failure is calculated using the following formula:

D =PFDx OP

where:

D means the amount (in Pounds Sterling} of the Deduction in respect
of the Performance Failure; and

PFD means:

{a) in the case of a Minor Performance Failure, the sum of £33,
index linked;

{b} inthe case of a Medium Performance Failure, the sum of £75,
index linked; and

{c) inthe case ofa Major Performance Failure, the sum of £200,
index linked.

In the case of a Service Event for which no Rectification Period is specified in the
Performance Standard, a Performance Failure occurs tmmediately upon the
occurrence of the Service Event and, if it is not Remedied within the relevant
Remedial Pericd, it will reoccur at the expiry of the Remedial Period and the
Remedial Period shali recommence and so on untii such time as the Performance
Failure has been Remedied.



2.3 No Deduction may be made by the Authority from the Monthly Service Fayment
for the relevant Contract Month in respect of any Minor Perfocrmance Fatlure if the
total number of Minor Performance Failures which have occurred in the relevani
Contract Month is not more than 2.

Where two or mare Performance Failures occur in a Functional Area during a Day,
only the Performance Faijure that resuits in the highest Deduction will apply.

DEEMED PERFORMANCE FAILURES

tf Project Co fails to moniior or accurately report a Service Event, a Performance Failure or
an Availability Fallure then, without prejudice to the Deduction to be made in respect of the
refevant Performance Failure or Availability Failure (if any), the failure to monitor or report
the Service Event, Performance Failure or Availability Failure will be deemed to be a new
Medium Performance Failure unless the circumstances set out in paragraph 8 of Section 5
(Failure by Project Co fo Monitor or Report) apply, in which case there shall be deemed to
be a new Majer Performance Failure.

DEDUCTIONS FOR AVAILABILITY FAILURES

4.1 Subject to paragraphs 1 {Enfittement to make Deductions) and 5 (Repeated
Failures) of this Section 3 (Deductions from Monthly Service Payments], and
subject also to paragraph 4.2 below where applicable, the amount of the
Deduction in respect of an Availability Failure is the higher of:

411 the Minimum Availability Deduction x DF; and

4.1.2 an amount calculated in accordance with the fallowing formula:

D = SUA x SUR x DP

where:

D means the amount (in Pounds Sterling) of the Deduction in respect of
the Availability Failure

4.2 Where the relevant Functional Area is Unavailabie but Used the Deduction for the
Availahility Failure shall be reduced by 50%.

REPEATED FAILURES

Subject to paragraph 1 (Entitlernent to make Deductions} of this Section 3 {Deduwtions from
Monthly Service Payments} and paragraph 54 below if.
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5A

5.1 a Performance Failure in respect of the same Performance Standard (other than a
Performance Fallure in respect of Performance Standard FMBE that relates fo a
Service Event that is Routine}; or

5.2 an Availabiiity Fallure in respect of the same Availability Standard,

occurs three {3} or more times in a rolling peried of three {3} consecutive Contract Months,
then the Deduction calculaied pursuant to paragraph 2 (Deductions for Perfurmance
Failures) or paragraph 4 {Deductions for Availability Fallures) of this Section 3 {Deductions
from Monthly Service Payments) for the 4th and each subsequent such Performance Failure
and/or the 4th and each subsenquent such Availability Failure during the relevant peried of
three (3} consecutive Contract Months shall he muitiplied by 1.5,

Subject to paragraph 1 (Entitternent to make Deductions) of this Section 3 (Deductions from
Manthly Service Payments) if in respect of Performance Standard FMB8 & or more
Performance Failures relating to Service Events that are Routine occur in a rolling period of
three {3) consecutive Contract Months, then the Deduction calculated pursuant to paragraph
2 {Deductions for Performance Failures) of this Sestion 3 {Deductions from Monthly Service
Payments) for the " {respectively) and each subsequent such Performance Failure during
the refevant period of three {3) consecutive Contract Months shall be multiplied by 1.5.

REPEATED RECTIFICATION
if four or more Service Events occur in any roiling seven day period and:

6.1 each such Service Event is in connection with the same Performance Standard or
Availability Standard;

6.2 each such Service Event affects the same Functional Area; and
6.1 there is good reason to believe that the root cause of each such Service Event is
the same,

then, notwithstanding paragraph 2.3 and notwithstanding that Project Co achieves
Rectification of the Service Events within the relevant Rectification Period, there will be
deemed to be a Major Performance Failure.

EFFECT OF UNAVAILABILITY OGN OTHER DEDUCTIONS

7.1 Subject to paragraphs 7.2 and 7.3, if a Performance Failure occurs affecting a
Functional Area and the Service Event giving rise to the Performance Failure also
gives rise to an Availability Failure affecting that Functional Area, cnly the
deductions for the Availability Failure apply.

7.2 if an Availability Failure affects a Functional Area and the Authority does not
continle to use that Functional Area, the Authority shall not, until Rectification of
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7.3

that Availability Failure, be entitled to make further Deductions in respect of that
Functional Area other than in respect of the Availability Failure.

If a Functional Area is Unavailable but Used, the Authority will be entitled to make
Deductions in respect of any Performance Failures affecting that Functional Area.
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SECTION 4

TEMPORARY REPAIRS

If Project Co informs the Authority that it is unable to Rectify a Service Event within the
specified Rectification Period due to the need for specialised materials or personnel that are
not, and cannot reasonably be expected to be, immediately available at the Facilities but
that a Temporary Repair can be effected:

1.1 Project Co may carry out the Temporary Repair proposed by Project Co unless the
Authority, acting reasonably, considers that, if the Temporary Repair proposed by
Project Co is carried out, the relevant Functional Area will not be fit for use for the
Authority Services for which it is normally used; and

1.2 where a Temporary Repair is permitted pursuant to paragraph 1.1, the Authority
and Project Co must act reasonably to agree a date and time (the “Permanent
Repair Deadline”} by which a Permanent Repair must be made, giving Project Co
a reasonable period within which to carry out the Permanent Repair.

During any period beginning at the time when a Temporary Repair has been approved by
the Authority and ending at the earlier of:

21 the time at which a Permanent Repair is successfully completed; and

22 the Permanent Repair Deadline,

the Availability Standards will be replaced by the Minimum Agreed Availability Standards.

If an agreed Temporary Repair is completed by Project Co before the Permanent Repair
Deadline and results in the Functional Area affected by the relevant Service Event satisfying
the Minimum Agreed Availability Standards, the date and time shown in the Helpdesk
records maintained by Project Co in accordance with the Service Leve! Specification as
being the date and time when the Temporary Repair was completed {or, in the event that a
failure affecting the Helpdesk occurs, as shown on the manual Helpdesk records maintained
by Project Co as being the date and time when the Temporary Repair was completed) shall
be deemed to be the Logged Rectification Time for that Service Event for the purpose of
determining the value of DP in the formula in paragraph 4 {(Deductions for Availabifity
Failuresy in Section 3 {Deductions from Monthly Service Payments) of this Schedule Part 14
(Payment Mechanism).

If the Permanent Repair is not carried out by the Permanent Repair Deadline, a
Performance Failure or, as the case may be, an Availability Failure, will occur at that date
and time and the provisions of paragraph 2 (Deductions for Performance Failures),
paragraph 4 {Deductions for Availability Failures) and, if applicable, paragraph 5 (Repeafted
Failures) of Section 3 (Deductions from Monthly Service Paymen(s) of this Schedule Part 14
(Payment Mechanism) shall apply.
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SECTION 5
FAILURE BY PROJECT CO TO MONITOR OR REPORT

Subject to paragraphs 2 to 4 inclusive of this Section 5 (Faifure by Project Co to Monitor or
Report), the Monthly Service Report produced by Project Go for any Contract Month shalt be
the source of the factual information regarding the performance of the Services for the
relevant Contract Month for the purposes of calculating the Deductions pursuant to Section
3 (Deductions from Monthly Setvice Payments) of this Schedule Part 14 (Payment
Mechanism).

Either party may give written notice to the other if it believes there is an error or omission in
a Monthly Service Report provided that, save in the circumstances referred to in paragraph
6 below, such notice must be given before the end of the Contract Month that falls two (2)
Contract Months after the Contract Month in which the relevant Monthly Service Report was
submitted by Project Co. The parties shall endeavour to agree the amendments required to
rectify the error or omission (if any) within ten {10) Business Days of notice being given in
accordance with this paragraph 2, failing which either party may, on giving written notice to
the other, refer the matter to the Dispute Resolution Procedure,

Where Project Co fails to monitor or accurately to report a Performance Failure or an
Availability Failure in the circumstances referred to in paragraph 6 of this Section 5 (Failure
by Project Co to Monitor or Report), for the purposes of paragraph 1 of Section 1 (General
Requirements) of Schedule Part 19 (Record Provisions) the Authority shall be deemed to
have reasonable cause to require that Project Co shall make available to the Authority for
inspection such of the records referred to in paragraphs 10 and 11 of Section 2 (Records to
be Kept) of Schedule Part 19 (Record Provisions) as the Authority may specify.

Project Co shall upon submission of a valid invoice pay to the Authority a sum equal to the
costs reasonably incurred by the Authority in carrying out any inspection and investigation of
records made available pursuant to paragraph 3 above.

In the event that the Authority’s inspection or investigation of records made available
pursuant to paragraph 3 above reveals any further matters of the types referred to in
paragraphs 2 and 3 above, those matters shall be dealt with in accordance with paragraph 2
or 3 as appropriate and the Authority shall, in addition, be entitled to make Deductions in
respect of any Performance Failures or Availability Failures in the manner prescribed
Section 3 (Deductions from Monthly Service Payments) of this Schedule Part 14 (Payment
Mechanism). The Monthly Service Payment for the Contract Month in which any such
Deduction would {but for the error or omission in the Monthly Service Report) have been
made shall be re-calculated to take account of such Deduction and the amount of such
Deduction shall be immediately due and payable by Project Go to the Authority together with
interest at the Default Interest Rate from the date on which the Authority paid the Monthly
Invoice for the relevant Contract Month until the date on which payment is made by Project
Co.

For the purposes of paragraphs 2 and 3 of this Section & (Failure by Project Co to Monitor or
Report) the relevant circumstances are:

6.1 fraudulent action or inaction; or

6.2 deliberate misrepresentation; or
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6.3 gress miscenduct or gross incompetence,
in each case cn the part of Project Cao or a Project Co Party.

The provisions of this Section 5 (Failure by Project Co fo Monitor or Report) shall be without prejudice
to any rights of the Authority in this Agreement pursuant to Clause 24 (Monitoring of Performance),
Clause 40 (Project Co Events of Defaulf) and Clause 44 (Corrupt Gifts and Payments).
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SECTION 6

PASS THROUGH COSTS

UTILITY CHARGES

1.1

Project Co may include charges for Utilities in the Monthly Service Payment in
accordance with paragraph 1.1 of Section 2 (Calculation of Service Payments) of
this Schedule Part 14 (Payment Mechanism} on the basis of costs reasonably
incurred by Project Co and supported by an appropriate invoice from Project Co's
suppliers.

1.2 The Authority is responsible for all connection, line rental and usage telephone
and data charges.
NOT USED

OPERATIONAL INSURANCE PREMIUMS

3.1

3.2

Subject to paragraph 3.2, Project Co may include the premiums paid by Project Co
to take out and maintain the Operational Insurances in accordance with Clause 53
in the Monthly Service Payment in accordance with paragraph 1 (Monthly Service
Payment) of Section 2 (Calculation of Service Payments) of this Schedule Part 14
(FPayment Mechanism) on the basis of the cost incurred by Project Co and
supported by an appropriate premium notices from the relevant insurer.

There shall be excluded from the premiums referred to in paragraph 3.1, a sum
equal to any portion of the premiums attributable to any issue or factor other than
{a) circumstances generally prevailing in the relevant insurance market; and (b)
circumstances attributable to malicious damage to the Facilities; and (c} the claims
history of the Authority or any Authority Party.
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APPENDIX 2

FUNCTIONAL AREAS AND GSUs

REDACTED



SCHEDULE PART 15
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SCHEDULE PART 16

CHANGE PROTOCOL

SECTION 1

DEFINITIONS

In this Schedule Part 16 {Changs Frotocof) and elsewhere in this Agreement {save where Schedule
Part 1 provides to the contrary) the foilowing words shall have the following meanings:

“Adjustment Date”

“Affordable”

“Approval Criteria”

“Approved Criteria”

“Assumption Adjustment”

#Authority Change”

“Authority Change Notice”

“Calculation Date”

“Capital Cost”

“Catalogue of Small Works and
Services” and “Catalogue”

“Catalogue Price”

means the date on which {he adjustment to the Annual
Service Payments takes eflect in accordance with the
provisions of this Agreement, or such other date as is
agreed between the parties;

means within the revenue resource parameters
determined by the Autharity and notified in writing by it to
Project Co as available for a proposed High Value
Change;

has the meaning given in paragraph 7 {Approval Criferia)
of Section 4 (High Value Changes) of this Schedule Part
16 {Change Frofocal);

has the meaning given in paragraph 8.2.1 of Secticn 4
{High Vaiue Changes) of this Schedule Part 16 {Change
Profocal);

means an adjustment to any of the assumptions centained
in the Financial Model;

means, as the case may be, a Low Value Change, a
Medium Vaiue Change or a High Value Change;

means a notice issued in accordance with this Schedule
Part 16 {Change Profocol) requiring an Authority Change;

means the relevant date for the purposes of calcuiating
the Incurred Change Management Fee in accordance with
Section 4 {High Vaiue Changes) of this Schedule Part 16
{Change Frofocal;

means in relation to any High Value Change the cost of
carrying out the design, construction and ccmmissioning
of any construction works required to implement that High
Value Change;

means the list of prices and time periods for types of Low
Value Changes identified in Appendix 1 Part 1
(Catalogure) to this Schedule Part 16 {Change Frotocoi),
as amended from time to time in accordance with
paragraph 3 ({Project Co Response and Authority
Confirmation} of Section 2 (Low Value Changes) of this
Schedule Part 16 (Change Protocaol);

means the total cost (excluding VAT} of carrying out a
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“Catalogue Review Date”

“Change”

“Change in Costs”

Low Value Change as set aut in the Catalogue;

means each third anniversary of the Commencement
Date;

means a change in the Works, the Facilities and/or
Services or additional works and/or services or a change
in the Authority's Policies that may be made under Clause
33 {Change Frotocol) or this Schedule Part 16 {Change
Fratocol);

means ir respect of any Relevant Event, the effect of that
Relevant Event (whether of a one-off or recurring nature,
and whether positive or negative] upon the actual or
anticipated costs, losses or fiahifities of Project Co and/or
the Contractor and/or any Service Pravider ({(without
double caunting}, including, as relevant, the following:

{a) the reasonable costs of complying with the
requirements of Clauses 24.9, 29 {Defay Events),
32 {Changes in Law) andior Sections 2 {low
Vaiue Changes) to 4 (High Value Changes) of this
Schedule Part 18 (Change Protocal), including the
reasonable costs of preparation of design and
estimates;

(b} the costs of continued empioyment of, or making
redundant, staff who are no longer required;

{¢) the costs of employing additional staff;

{d) reasonable professional fees;

(e} the costs to Project Co of financing any Relevant
Event {and the conseguences thereof) inciuding
cormmitment fees and capital costs interest and
hedging costs, iost interest on any of Project Co's
own capital employed and any finance required
pending receipt of a lump sum payment or
adjustments to the Annuat Service Payment,

(fy  the effects of costs on implementation of any
insurance reinstatement in accordance with this
Agreement, including any adverse effect on the
insurance proceeds payable to Project Co (whether
arising from physical damage insurance or
business  interruption  insurance (or  their
equivalent}} in respect of that insurance
reinstatement and any extension of the period of
implementation of the insurance reinstatement;

{g) «ocperating costs, or lifecycle maintenance or
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“Change Management Fee”

“Cost”

“Derogated Low Value Change”

)

reptacement costs;

Capital Expenditure (or, in the case of a Relevant
Event which is a Relevant Change in Law, Capital
Expenditure far which the Authority is responsihle);

the costs required to ensure continued compliance
with the Funding Agreements;

any deductible or increase in the level of
deductible, ar any increase in premium under ar in
respect of any insurance policy; and

Direci Losses or Indirect Losses, including
reasonable legal expenses on an indemnity basis;

means the fee calcuiated in accordance with paragraph
10 {information and npotifications by the Authority fo
Project Co and cooperafion of the Authorify} of Section 4
{High Vafue Changes);

where used in the definitions of High Value Change and
Low Value Change means the immediate cost that will be
incurred by Project Co to implement the relevant Change,
disregarding any Whole Life Costs;

means:

C)

installation or relocation of shelving {subject to
loading), notice hoard, white boards, clocks,
mirrors, coat hooks, towel helders, toitet roll holders
(excluding heated systems), soap dispensers and
ad-hoc wall protection; and

any olher Low Value Change that:

{iy consists of minar works;

(il only affects the interior of the Facilities;

{ifiy  does not affect any of the mechanical and
electrical equipment of the Facilities;

(iv) does not involve any interference with the
service media in the Facilities;
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“Derogated Low Value

Notice”

Change

“Estimate”

“Estimated Change in Project Costs”

“High Value Change”

“High Value Change Proposal”

¥High Value Change Requirements®”

"High Value
Submission”

Change Stage 2

“Incurred Change Management Fee”

“Input Adjustment”

(v} will not conflict with any Programmed
Maintenance or L ifecycie Replacement; and

(Vi)

will nol prejudice any of the Operational
nsurances,

means a noiice given by the Authority in accordance with
paragraph 1.2 of Section 2 (Low Value Changes) of this
Schedule Part 16 (Change Protocol);

has the meaning given in paragraph 3 of Section 3
{Medium Value Changes) of this Schedule Part 16
{Change Protocal,

means, in respect of any Relevant Event, the aggregate of
any Change in Cosis andfor (without double counting)
Change in Revenue {as relevant);

means’

(&) a Change requested by the Authorily that, in the
reasonable opinion of the Authority, is likely either
to Cost in excess of one hundred thousand Pounds
{£100,000} Sterling (index linked) or to require an
adjustment to the Annuat Service Payment that on
a full year basis is 2% or more of the Annual
Service Payment in the relevant Contract Year
provided that the partiss may agree that such a
Change should instead be processed as a Medium
Value Change; ar

(b)

any other Change that the parties agree is to be
treated as a High Value Change,

means a proposal satisfying the requirements of
paragraph 3.4 of Section 4 (High Value Changes) of this
Schedule Part 16 (Change Protoeofy;

has the meaning given in paragraph 2.1.3 of Section 4
{High Value Changes) of this Schedule Parl 16 {Change
Profocol);

has the meaning given in paragraph 4.1.1 of Section 4
{High Value Changes) of this Schedule Part 16 (Change
Protocol},

means the amounts actually incurred or payable by or an
behalf of Project Co up to the Calculation Date in respect
af matters identified by Project Co pursuant to paragraphs
d.4.3 andior 4.3.7 of Section 4 (High Value Changes} of
this Schedule as falling within the Change Management
Fee (and not already reimbursed by the Authority?};

means any adjustrment to the Financial Made! other than
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“Key Ratios”

“Logic Adjustment”

“Low Value Change”

“Medium Value Change”

“Post-Adjustment Financial Model”

“Pre-Adjustment Financial Mode}”

“project Co Change”

"Project Co Notice of Change”

“Relevant Event”

“Review Procedure”

Assumptlion Adjustment and Logic Adjustments;

means the following ratios:

{a) the LLCR (as defined in the Senior Funding
Agreements}; and

{by the ADSCR (as defined in the Seniocr Funding
Agreements),

means an adjustment to the logic or formulaz contained in
the Financial Mode!;

means a Change which is either;

{a) of a type iisted in the Catalogue of Small Works
and Services; or

{by is not so listed, but has an individual Cost not
exceeding five thousand Pounds {£5,000) Sterling
(index linked), or as otherwise agreed from time to
time, except for any request that would (if
implemented) increase the likelihaad of Project Co
failing to meet the Authority's Construction
Requirements  andfor the Service Level
Specification or materially and adversely affect
Prcject Co's ability to perform its obligations under
this Agreement;

means a Change requested by the Authority which is not
a Low Value Change or a High Value Change;

means the Financial Model in effect immediately following
the making aof the relevant Adjustments;

means the Financial Model in effect immediately prior to
the making of the relevant Adjustments;

means a Change that is initiated by Project Co by
submitting a Project Co Notice of Change to the Authority
pursuant to Section & (Project Co Changes) of this
Schedule Part 16 {Change Protooal);

has the meaning given in paragraph 1 of Section 5
(Project Co Changes) of this Schedule Part 16 (Change
Profocoh,

means an event or circumstance in which this Agreement
expressly provides for an adjustment to the Annual
Service Payments to be made;

means the procedure set out in Scheduie Part 8 {Review
Procedure),
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“Srmnall Works and Services Rates™

“Stage 1 Appraval”

“Stage 1 Approved Project”

“Stage 2 Approval”

“Target Cost”

“Third Party Costs”

“Whole Life Cost”

means the rales to be applied in respect of any request
from the Authority for a Low Value Change identified in
Appendix 1 Parl 2 (Smalt Works and Services Rates) to
this Schedule Part 16 {Change Protocol), as amended
from time to time in accordance with paragraph 8 of
Section 2 (Low Value Changes) of this Schedule Part 186
{Ghange Prcfocof),

has the meaning given in paragraph 3.7 of Section 4
(High Value Changes) of this Schedule Part 16 (Change
Protocol);

has the meaning given in paragraph 3.7 of Section 4
{High Value Changes) of this Schedule Part 16 {Change
Protacofy,

has the meaning given in paragraph 8.2.1 of Section 4
{High Value Changes) of this Schedule Part 18 {Change
Praotocof),

has the meaning given in paragraph 2.1.2 of Section 4
{High Value Changes) of this Schedule Part 16 (Change
Protocol);

means the costs incurred by Project Co with third parties
in responding to an Authority Change Notice for a Medium
Value Change or a High Vaiue Changs, including, but nat
fimited to, the Sub-Coniractors, consultants and advisers;
and

means the estimated and {to the extent that such
information is available} the actual cost of operating and
maintaining that High Value Change over its intended
design life {consistent with Project Co's Proposals).
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SECTION 2

LOW VALUE CHANGES

Low Vaiue Change Notice

1.1

1.2

1.3

Subject to paragraph 1.2 of this Section 2 (Low Value Changes), where a Low
Value Change is required by the Autharity, it must submit an Autharity Change
Notice to Project Co.

The Authority may carry out Derogated Low Value Changes during the
Operational Term. If the Authorily wishes to camry out a Derogated Low Value
Change it shall send Project Co a natice at [east five (§) Business Days prior to the
date on which it proposes to start to impiement the Change setting out the nature
of the proposed Change in sufficient detail ta enahle Project Co fo satisfy itself that
the proposed Change constifutes a Derogated Low Value Change. Project Co
may notify the Autharity within three (3) Business Days of receipl of a Derogated
Low Value Change Natice that it dees not agree that the proposed Change
constitutes a Derogated Low Value Change and, unless the parties otherwise
agree, the Authority must not take any stens to camy out the propased Change
unless it has referred the dispute to the Dispute Resclution Procedure and it has
been deterrined that the preposed Change is a Derogated Low Value Change.

If it carries out a Derogated Low Value Change, the Authority must use Good
Industry Practice to the standards that would have applied to Project Co if it had
carried it out as a Low Value Change.

Authority Change Notice

An Authority Change Nolice for a Low Vaiue Change must;

2.1

2.2

2.3

state that it relates to a Low Value Change;

contain a description of the works and/er the change to the Works andior the
Services that the Authority requires including, if relevant, the applicable type of
Low Vaiue Change listed in the Catalogue; and

if there is no applicable type of change listed in the Cataiogue, specify the time
pericd within which the Authority requires the Change to be implemented,

Froject Co Response and Authority Confirmation

within five (5) Business Days of receipt of an Authority Change Notice for a Low Value
Change, Project Ce must notify the Authority of.

31

the cost of implementing the required Low Vaiue Change; and
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3.2 the time period for implementing the Low Value Change,

in each case in accordance with paragraph 4 of this Section 2 {Low Value Changes).

Cost and Timing

4.1 If the Low Value Change is of a typa listed in the Catalogue, the cost of carrying
out that Low Value Change shall not exceed the relevant Catalogue Price and the
time period for implementing the Low Value Change shall not exceed the relevant
time specified in the Catalogue.

4.2 If the Low Value Change is nof of a type that is listed in the Catalogue, the cost of
carrying out that Low Value Change shalt be caiculated on the basis that:

4.2.1 wherever practicable the Low Value Change will be carried out by an
existing on-site and suitably qualified employee of Project Co or a Project
Co Party and in that case Project Co may not charge for labour. Where
there is no such suitably gualified on-site employee reasonably available
to carry out the Low Value Change, the cost of the labour element will be
calcuiated in accordance with the Small Works and Services Rates or,
where such rates are not applicable, in accordance with rates which are
fair and reasonahie; and

422 the materials element will he charged at the cost of materials to Project
Co or to the Project Co Party carrying out the work {net of ail discounts)
and there shall be no management fee, margin, overhead, contingency
ar other cost appiied in relation thereto.

4.3 Other than the costs referred to in paragraphs 4.1 and 4.2 of this Section 2 {Low
Value Changes) Project Co may not charge the Authority for processing,
impiementing or managing a Low Value Change.

Authority ohjection

The Authority may object in writing within five {5) Business Days of receipt of Project Co's
notice pursuant to paragraph 3 of this Section 2 (Low Value Changes), to any part of that
notice and in that event the parties shall act reasonably to endeavour tc agree as socon as
practicable how the Low Value Change is to be implemented, which may include the
Authority withdrawing the Authority Notice of Change.

implementation

8.1 Project Co must impiement a required Low Value Change so as to minimise any
inconvenience to the Authority and, subject to paragraph 10.2 of this Section 2
(Low Value Changes), within the timescale specified in the notice given by Project
Cao pursuant to paragraph 3 of this Section 2 {Low Vafue Changes) {or agreed by
the parties pursuant to paragraph 5 of this Section 2 {Low Vaiue Changes)).
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6.2

6.3

Payment

Project Co shall notify the Authority whan it considers that the Low Value Change
has been completed.

If Project Co:

6.3.1 fails to give a notice {o the Authotity in acgordance with paragraph 3 of
this Section 2 {Low Value Changes) within fifteen {15) Business Days of
- the date of the Authority Change Notice; or

6.3.2 gives a notice pursuant to paragraph 3 of this Section 2 {Low Value
Changss} to which the Authority has objected pursuant to paragraph 5 of
this Section 2 (Low Vallis Changes) on any ground other than the cost of
the Low Value Change, the parties have not reached agreement as to
how the Low Value Change is to be implemented and the cbjecticn has
not been referred to the Dispute Resolution Procedure; or

6.3.3 gives a notice pursuant to paragraph 3 of this Sedtion 2 {Low Value
Changes) to which the Autharity does not object pursuant {o paragraph 5
but then fails to fulty implement the Low Value Change within ten {10)
Business Days after the timescale specified in that notice or agreed in
accordance with paragraph S of this Section 2 (Low Value Changas),

then, subject to paragraph 10.3 of this Section 2 {Low Value Changes}, the
Authority may notify Project Co that the Low Value Change Notice is withdrawn
and, following such notification, may procure the implementation of the Low Value
Change without further recourse to Project Co, but the Authority must ensure that
the Low Value Change is carried out in accordance with Good Industry Practice
and to the standards that would have applied to Project Co if it had implemented
the Low Vaiue Change.

Unless the Autharity notifies Project Co within five (5) Business Days of receipt of a notice
from Project Co pursuant ta paragraph 6.2 above that the Low Value Change has not been
implemented to its reasonable satisfaction:

7.1

7.2

Project Co shall, where the Low Value Change is implemanted prior to the
Qperational Term, issue an invcice in respect of the costs of the Low Value
Change, which the Authcrity must pay within twenty (20) Business Days of receipt;
or

Project Co shall, where the Low Value Change is implemented during the
Operational Term, include the costs of the Low Value Change in the next Monthly
Invoice submitted pursuant to Clause 34.2 of this Agreement following completion
or implernentation of the relevant Low Value Change and the amounts payable for
the Low Value Changes shall be invoiced and paid in accordance with the
procedure described in Clause 34 of this Agreement.

Update of Catalogue and Small Works and Services Rates
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8.1

8.2

83

8.4

From the Commencement Date the Catalogue shall be that set out in Part 1 of.
Appendix 1 to this Schedule Part 16 {(Change Profocof) and the Small Works and
Services Rates shall be those set out in Part 2 of Appendix 1 to this Schedule Part
16 (Change Protocal).

Subject to paragraph 8.3 of this Saction 2 (Low Vaiuse Changes), the unit prices
and the Small Works and Services Rates set out in the Catalogue and the Smail
Works and Services Rates shall be index linked on each anniversary of the
Commencement Date for the change in RPI since the Commencement Date or,
after the first Catalogue Review Date, since the meost recent Catalogue Review
Date.

On the date which is twenty (20) Business Days before each Catalugue Review
Date, Project Co must provide the Authority with;

8.3.1 a revised and updated Catalogue which:

{a) includes in the Catalogue unit prices for any types of Low
Value Changes which have occurred and which the parties
consider are reasonably likely to reoccur during the life of the
Project and any other types of Low Value Changes as the
parties may agree; and

(b includes time periods for the carrying nut of each listed type of
Low Value Change; and

832 updated Small Works and Services Rates.

The unit prices and Small Works and Services Rates will be for the ensuing three-
year period following the Catalogue Review Date. The unit prices must represent
good value for money having regard to:

{a) prices prevailing for similar items in the market at the time; and

s} paragraph 4.2 of this Section 2 {{ ow Vaive Changes).

The Small Works and Services Rates must provide value for money with reference
to rates prevailing for similar services in the market at the time.

Within ten {10} Business Days of the submission by Project Co of the revised and
updated Catalogue and Small Works and Services Rates pursuant to paragraph
8.3 of this Section 2 {Low Value Changes), the Authority shail canfirm in writing
whether or not it agrees that the revised and the updated Catalogue shall
constitute the Gatalogue and the updated Smali Works and Services Rates shail
constitute the Small Works and Services Rates far the purposes of this Agreement
from the relevant Catalogue Review Date;
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B.5 if the Authority does not confirm to Project Co that it agrees with the revised and
updated Catalogue and/or Small Works and Services Rates provided by Project
Ceo pursuant fo paragraph 8.3 of this Section 2 (Low Value Changes), the parties
shall meet and endeavour, in good faith, to agree any amendments to the
Catalogue and/or Small Works and Services Rates. Any dispute in relation to this
paragraph 8 may be referred by either parly to the Dispute Resoiution Procedure.
The revised and updated Catalogue and revised and updated Small Works and
Services Rates with such amendments as are agreed by the parties or determined
under the Dispute Resolution Procedure shall constitute the Catalogue and the
Smali Works and Services Rates for the purposes of this Agreement from the
relevant Catalogue Review Date.

Documentation and Monitoring

9.1 Non due diligence (whether funder, legal, technicai, insurance or financial} shall be
required in relation to Low Value Changes uniess otherwise agreed befween the
parties.

9.2 Mo changes shall be made to this Agreement or any Project Document as a result

of a Low Value Change, unless otherwise agreed between the parties.

9.3 Whare it is agreed that an adjustment of the Annual Service Payment is required
in respect of a Low Value Change, the Financial Model shall be adjusted to give
effect to such Low Value Changes once each Coniract Year on a date to be
agreed hetween the parties and all relevant Low Value Changes that have
occurred since the preceding such adjustment shall be aggregated together inta a
singie cumulative adjustment in accordance with Seclion & (Changing the
Financial Mode/) of this Schedule Part 16 {Charnge Frotocol}.

9.4 Project Co shall keep a record of alf Low Value Changes processed, completed
and outstanding and shall provide the Authority with a copy of that record
whenever reasonably required by the Autharity.

Disputes

10.1 Any dispute concerning any maltter referred to in this Section 2 {Low Value
Changes) may he referred by either party to the Dispute Resolution Procedure.

10,2 Project Co shall not be obliged to implement the Low Value Change until any
dispute has been determined except that where such dispute concerns only the
cost of a Low Value Change, unless the Authority otherwise directs, Project Co
must cantinue to carry out or implement the Low Value Change within the
nrescribed timescale notwithstanding the dispute.

10.3 The Authority is not enfitled to withdraw an Authority Change Notice and procure
implementation of a Low Value Change in respect of which there is a dispute that
has been referred to the Dispute Resolution Procedure, unless that dispute has
been determined in its favour and Project Co has not confirmed to the Authority in
writing within five {6} Business Days of the date of the determination that it will
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implement and carry out the Low Value Change in accordance with the
determination.
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SECTION 3

MEDIUM VALUE CHANGES

Medium Value Changes

1.1 if the Authority requires a Medium Value Change, it must serve an Authority
Change Notice un Froject Co in accardance with paragraph 2 {(Medium Vaiue
Change Nuotice} of this Section 3 {Madjum Valiie Changes).

1.2 Praject Co shall be entftled to refuse a Medium Value Change that;

1.21

122

1.2.3

1.2.4

1.2.5

1.2.6

requires the Works and/ar the Services to be performed in a way that
infringes any law or is inconsistent with Good Industry Practice;

wauld cause any Cansent fo be revoked (or would require a new consent
to be obtained or any existing Consent to be amended which, after using
reasonahle effarts, Project Co has heen unable to obtain);

would materially and adversely affect Project Co's ability to deliver the
Waorks andfar the Services (except those Warks and/ar Services which
have been specified as requiring to be amended in the Authority Change
MNotice) in a manner not compensated for pursuant to this Section 3
{Medium Value Changes);

would materially and adversely affect the health and safety of any
person,

would, if implemented, materially and adversely change the nature of the
Project {including its risk profile); or

the Authority does not have the legal power or capacity to renquire
impiementation of,

Medium Value Change Notice

2.1 An Authority Change Natice for a Medium Vaiue Change must:

211

state that it refers o a Medium Value Change;

set out the change in the Works or Services or the additional works or
services reguired in sufficient detail to enable Project Go to calculate and
provide the Estimated Change in Project Costs in accerdance with
paragraph 3 {Confracfor's Esfimale} of this Section 3 {Medium Value
Changessy,
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2.2

2.3

24

25

2.8

213 set out whether, in respect of any additional facilities, Project Co is
expected to provide faciities management services and fifecycle
mainienance services in respect of such additional facilities; and

214 set out the timing of the additional works or services required by the
Authority.

Within fifteen (15) Business Days of receipt of the Medium Value Change Notice,
Project Co must notify the Authority in writing:

2.2.1 whether it considers that it is entitfed to refuse the Madium Value
Change on any of the grounds set out in paragraphs 1.2.1 10 1.2.6 of this
Section 3,

222 when it will provide the Estimate to the Auihority bearing in mind the
regUiremsnt in paragraph 7.2.2 of this Section 3; and

2.2.3 its estimate of the Third Party Costs that it will incur to prepare the
Estimate.

If Project Co notifies the Authority that it considers that it is entitled to refuse the
Medium Value Change cn one or more of the grounds set out in paragraphs 1.2.1
to 1.2.6 of this Seclion 3, then unless the parties ctherwise agree, the Authority
shafl be deemed to have withdrawn the Authority Notice of Change if it has not
referred the matter to the Dispute Resolution Procedure within twenty {2Q)
Business Days of receipt of Project Co's notice.

If the Authority considers that Project Co's proposed time for providing the
Estimate is not reasonable, the parties shall endeavour to agree the time, failing
which the matter may be referred to the Dispute Resolulion Procedure.

If the Authority considers that the Project Co's estimate of Third Party Costs to
prepare the Estimate is not reascnable, the parties shalt endeavour to agree the
same, failing which the matter may be referred to the Dispute Resolution
Procedure.

If any matier is referred to the Dispute Resolution Procedure purswant to
paragraph 2 {Medium Value Change Nofice) of this Section 3 (Medium Value
Changes). the ime for Project Co to provide the Estimate shall be counted from
the date of determination of that dispute if the dispute is determined in Project Co's
favour.

Contractor’s Estimate

As soon as reasonably practicable and in any event within the time period agreed or
determined pursuant to paragraph 2.4 of this Section 3, Project Co shall deliver to the
Authority the Estimate.
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The Esiimate must contain:

3.1

3.2

3.3

3.4

3.5

3.6

a7

3.8

3.9

310
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3.12

3.13

a detailed timetable for implementation of the Medium Value Change;

any requirement for reilef from compliance with obligatiens, including the
obligations of Project Co to achieve the Actual Completion Date by the Gompletion
Date and to meet the requirements set out in the Authority’s Construction
Requirements and/or the Service Level Specification during the implementation of
the Medium Vailue Change;

an outiine of the proposed design solution and design, including an appropriate
analysis/risk appraisal and, to the extent relevant, the impact on whole [ife
costings;

any impact on the provision of the Works and/or the Services;

a value for money justification for any proposed change to the quality of the works
or the services comprised in the Medium Value Change as compared to the Works
and the Services:

any amendment required to this Agreement andf/or any Project Document as a
resulf of the Medium Value Change;

any Estimated Change in Project Costs that results from the Medium Value
Change;

any Capital Expenditure that is required or no longer required as a result of the
Medium Value Change;

amendments to existing Consents that are required;

a payment schedule for any Capital Expenditure required to implement the
Change, based on milestones where relevant;

costs and details of {{} any cther approvals required and/or due diligence permitted
pursuant to paragraph 12 of this Section 3 {Medium Value Changes); and {ii} any
Third Party Costs;

the method of implementation and the proposed method of cerification of any
construction aspects of the Medium Value Change, i not covered by the
precedures specified in Clause 14 (Programme and Dates for Carnpletion); and

any other information requested by the Authority in the Authority Change Notice,

together the "Estimate”.
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Costing of the Estimate

in calculating the Estimated Change in Project Costs and/or the Capital Expenditure for the
purposes of the Estimate, Project Cao shall apply the follawing principles wherever
applicable:

4.1

4.2

4.3

unless the Authority's requirements for the Medium Vaiue Change specify a
different qualily as compared to the Works:

4.1.1 the unit cost of any construction or installation warks or associated
preliminaries (excluding any temporary or demolition works, professional
fees, contingencies, overheads and profit margins) required to impiement
the Medium Vaiue Change is the equivalent unit rate set out in Part 1
(Unit Caost for Construclinn or instaflation Costs) of Appendix 2 of this
Schedule Part 16 {Change Profocol), uplifted using the DTI Pubsec index
for construction cost inflation in the period between the Commencement
Date and the date the Medium Vailue Change is to be commenced;

412 any lifecycle replacement and maintenance associated with addiional
works (or changes to the Works} are consistent with the lifecycle and
mainienance profile of the Facilities envisaged in Section 4 {Project Co's
Proposals) of Schedule Part 6 {Censtruction Mallers) including (without
[fmitation) in terms of the replacement cycles for equipment, provided
that Proiect Co must reflect improvements in technology that can
optimise Whaie Life Costs for the Authority; and

4.1.3 the unit costs (o be applied to the pricing of lifecycle reptacement and
maintenance is the equivatent unit rate set out in Part 2 {Unit Costs of
Lifecycie Maintenance) of Appendix 2 of this Schedute Part 18 {Change
FProtocel) {index linked};

any professional fees, contingencies, overheads and/or profif margins to be
charged by any consultant, sub-contractor or supplier in respect of construction
and/or installation and/or lifecycle andfor service provision for the Medium Value
Change are the equivalent rates set out in Part 3 {(Consuftant, Sub-contractor or
Supplier Feeas) of Appendix 2 of this Schedule Part 16 {(Change Profocol), ar if the
professional fees, contingencies, overheads and profit margins being charged hy
consultants, sub-contractors andfor suppiiers in current market conditions have
changed significantly from those set out in Part 3 (Consuitant, Sub-cantractar or
Supplier Feas) of Appendix 2 of this Schedule Part 16 {Change Frofocol}, such
other rates as the parfies agree or failing agreement as may be determined under
the Dispute Resolution Procedure as being consistent with those charged in
current market conditions;

uniess the Authority’s reguirements for the Medium Value Change specify a
different quality than required by the Service Leve] Specification, the unit cost of
any extension of, or change to, any Service {either in scope or area), taking into
account the capacity of existing labour resources, is consistent with the equivalent
unit rate set out in Part 4 of Appendix 2 to this Schedule Part 16 {Change
Protocol);
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4.4 other than as referred to in paragraphs 4.1 ta 4.3 of this Section 3 (Medium Value
Chanhges) no charge shall be made in respect of Proiect Ca's time, ar that of any
Project Co Party spent processing, managing or monitoring the Medium Value
Change (and no additional mark up or management fee shall be applied by Profect
Co}; and

4.5 where aspects of the Medium Vaiue Change are not addressed by paragraphs 4.1
to 4.4 of this Section 3 {Medium Value Changes), they shall be costed on a fair
and reasonable basis reflecting the then current market rates.

Standards of provision of the Estimate

In providing the Estimate Project Co must:

5.1 Use reasonable endeavours ta oblige its Sub-Contractors to minimise any increase
in costs and maximise any reduction in costs;

52 demonstrate how any Capital Expenditure to be incurred or avoided is being
measured in a cost effective manner, including showing that when such
expendliure is incurred, reasaonably foreseeable Changes in Law at that time have
been taken into account;

53 demonstrate that any expenditure that has been avoided, which was anticipated ta
be incurred to replace or maintain assets that have been affected by the Medium
Value Change concerned, has been taken into account in the amount which in its
opinion has resulted or is required under paragraphs 3.7 and/or 3.8 of this Section
3;and

5.4 nrovide written evidence of Project Co's compliance with paragraphs 5.1 to 5.3 of
this Section 3.

Determination of the Estimate

As soon as practicable after the Authority receives the Estimate, the parties shalt discuss
and endeavour to agree the contents of the Fstimate, [f the parties cannot agree on the
contents of the Estimate, the matter may be referred by either party to the Dispute
Resolution Procedure to determine if the Estimate represents a fair and reasonable
approach to implementing the Medium Value Change in all respects.

Confirmation or Withdrawal of the Medium Vaiue Change Notice

71 As soon as practicable after the contents of the Estimate have been agreed or
otherwise determined pursuant to paragraph 6 af this Section 3, the Autharity
shall:

7.1.1 confirm in writing to Project Co the Estimate {as maodified); or
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7.2

7.1.2 withdraw the Authority Change Notice.

If, in any Contract Year, the Authority has either not confirmed an Estimate (as
meodified, if applicable) within twenty (20) Business Days of the contents of the
Estimate having been agreed or determined in accordance with the foregoing
provisions of this Section 3 or has withdrawn an Authority Change Notice for a
Medium Value Change on three or more occasions, then the Authority shall pay to
Project Co on the third and each subsequent such occasion in that Contract Year
the reasonable additional Third Party Costs incurred by Project Co in preparing the
Estimate provided that:

721 Project Co has used all reasonable endeavours to submit a reasonably
priced Estimate; and

7.2.2 Project Co made available to the Authority, with the Estimate, a cost
break down of Third Party Costs incurred by Project Co to prepare the
Estimate, which shall be consistent with the estimate of such costs
approved by the Authority pursuant to paragraph 2.5 of this Section 3.

Implementation of the Medium Value Change

8.1

8.2

8.3

When the Authority has confirmed the Estimate in accordance with paragraph 7.1
of this Section 3, Project Co shall, subject to Project Co obtaining all new or
amended Consents that are required and have not already been obtained,
implement the required Medium Value Change in accordance with the Estimate,
Where an extension of time has been agreed as pant of the Estimate the
Completion Date shall be extended as agreed in the Estimate,

Project Co shall notify the Authority when it considers that the Medium Value
Change has been completed.

8.3.1 Project Co fails to provide a response pursuant to paragraph 2.2 of this
Section 3 within fifteen (15) Business Days of the date of the Medium
Value Change Notice; or

8.3.2 Project Co fails to provide an Estimate in accordance with paragraph 3 of
this Section 3; or

8.3.3 the Authority has confirmed an Estimate but Project Co fails to fully
implement the Medium Value Change within ten (10) Business Days
after the expiry of the time for implementing the Medium Value Change
set out in the Estimate (as such time may be extended for any delay that
is, or is equivalent to, a Delay Event),

then, subject to paragraph 14.3 of this Section 3, the Authority may notify Project
Co that the Medium Value Change Notice is withdrawn and, following such
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8.4

8.5

notification, may procure the implementation of the Medium Value Change without
further recourse to Project Co, but the Authority must ensure that the Medium
Value Change is carried out in accordance with Good Industry Practice and to the
standards that would have applied to Project Co if it had implemented the Medium
Value Change.

If Project Co considers that the implementation of a Medium Value Change by the
Authority pursuant to paragraph 8.3 impacts on the performance (andfor the cost
of performance (including, without limitation, lifecycle costs)) of the Project
Operations then it may notify the Authority {providing full details) of the same
(including Project Co's proposals for changes required to the Project Operations or
changes to the cost of performance (including, without limitation, lifecycle costs) of
the Project Operations in either case as a result of the relevant Medium Value
Change (the “MV Required Changes”)) and the parties shall seek to agree:

(a) the impact of the relevant Medium Value Change on the performance
{and/or the cost of performance (including, without limitation, lifecycle
costs)) of the Project Operations, and

(b)Y the MV Required Changes.

If the parties have been unable to reach agreement on these matters within twenty
(20) Business Days of notification by Project Co pursuant to this paragraph 8.4
then either party may refer the matter to the Dispute Resolution Procedure.

Any MV Required Changes agreed or determined pursuant to paragraph 8.4
above shall be dealt with by the Authority’s Representative issuing an Authority
Change Notice and the relevant provisions of this Schedule Part 16 (Change
Protocol) shall apply except that:

(a) Project Co may give notice to the Authority's Representative that it objects
to such an Authority Change Notice only on the grounds that the
implementation of the Change would not give effect to or comply with the
MV Required Changes;

(b) the Authority shall {i) agree the implementation of the Low Value Change;
or (ii) confirm the estimate for the Medium Value Change; or {iii} approve
the High Value Change Stage 2 Submission, (as appropriate) in respect of
the Change in accordance with the relevant provisions of this Schedule
Part 16 {Change Protocol);

(©) the Authority shall not be entitled to withdraw any Authority Change
Notice or its agreement as to the implementation of the Low Value
Change, confirmation of the estimate for the Medium Value Change or
approval of a High Value Change Stage 2 Submission (as appropriate),
issued in accordance with this paragraph 8.5.

9 Certification of the Medium Value Change

9.1

Where the Medium Value Change is implemented at the Facilities before the
Actual Completion Date, the procedure set out at Clause 17 (Pre-Completion
Commissioning and Completion) shalt apply to the Medium Value Change at the
same time as it applies to the original Works.
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11

12

8.2

Where the Medium Value Change is implemented at the Facilities after the Actual
Completion Date, and constitutes additional works, the procedure set out and
agreed in the Estimate for certifying the compietion of the Medium Value Change
shail apply to determine whether the Medium Value Change has been completed
approprialely.

Method of Payment of Authority Contribution

10.1

10.2

Project Co shall invoice the Authority for Capital Expenditure incurred by Project
Co to implement a Medium Value Change according to the payment schedule set
out in the Estimate as referred to in paragraph 3.10.

The Autherity shali make a payment to Project Co within fifteen {15} Business
Days of receipt by the Authority of inveices presented to the Authority {complete in
all material respects) in accordance with paragraph 10.1 of this Section 3
accompanied by the relevant evidence {where applicable) that the relevant part of
the Medium Value Change has been carried out,

Adjustment to Annual Service Payment

Any adjustment to the Annual Service Payment that Is necessary due to the implementation
of a Medium Vaiue Change shall be calculated in accordance with Section § of this
Schedule Part 16 (Change Frotocol).

Due Diligence

12.1

12,2

Project Co shall procure that the Senior Funders shall not:

12.1.1  {(in any event} withhold or delay any consents that are required pursuant
to the Senior Financing Agreements to a Medium Value Change other
than on the basis that the Senior Funders, acting pursuant to the terms
of the Senior Financing Agreements, reasonably believe that one or
more of the circumstances set out in paragraphs 1.2.1 to 1.2.6 of this
Section 3 apply; ar

12.1.2  carry out any due diligence (whether funder, [eqgal, technicai, insurance
or financial} in retation to the carrying out of any Medium Value Change
unless either {i} the Medium Value Change in question would result in an
adjustrment to the Annual Service Payment that, on a full year hasis, is in
excess of one percent {(1%) of the Annual Service Payment in the
relevant Contract Year or {ii) the Senior Funders, acting pursuant to the
terms of the Senior Financing Agreemenis, reasonably believe that one
or more of the circumstances set out in paragraphs 1.2.1 to 1.2.6 of this
Section 3 apply.

Where not prohibited by paragraph 12.1 of this Section 3, the Senior Funders may
carry out legal, financial, insurance and/or technical due diligence on any proposal
for a Medium Value Change. In the event that such due diligence is permitted and
required, the parties shall agree a budget for the due diligence not exceeding 8%
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13

14

of the overall value of the Medium Value Change in question unless the parties
{acting reasonably} agree otherwise. Any costs incurred by Project Co as a result
of the Senior Funders due diligence shall be reimbursed by the Authority following
agreement or determination of the contents of the Estimate within ten (10)
Business Days of Project Co submitting an invoice for and evidence of such costs,
subject lo the invaices being in accordance with the agreed budget.

12.3 it is acknowledged that Changes (particularly where they involve a change to the
Works or the Facilities}) may require authorisation from the insurers under the
Required Insurances, Project Co shall notify the relevant insurance broker
immediately upon any material Medium Value Change being agreed {materialily
being judged in refation lo the size and nalure of the scope of the Medium Value
Change}.

Project Documentation

13.1 Unless the parties otherwise agree, no changes fo the Project Documents shaill be
made as a result of a Medium Value Change.

13.2 Project Co shall, no later than one {1} menth following complation of a Medium
Value Change, update the as-built drawings and the operating and maintenance
manuals as necessary to reflect the Medium Value Change.

Disputes

14.1 Any dispute concerning any matler referred to in this Section 3 may be referred by
either party to the Dispute Resolution Procedure.

14.2 Project Co shall nat be obliged ta implement the Medium Value Change until the
dispute has heen determined.

14.3 The Authority is not entitled to withdraw an Autharity Change Notice and procure
implementation of a Medium Value Change in respect of which there is a dispute
that has heen referred to the Dispute Resoclution Procedure, unless that dispuie
has been determined in its favour and Project Co has not confirmed to the
Authority in writing within five {5) Business Days of the date of the determination
that & will implement and carry cut the Medium Value Change in accordance with
the determination.
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SECTION 4

HIGH VALUE CHANGES

High Value Changes

1.1

1.2

If the Authority requires a High Value Change it must serve an Authority Change
Natice on Project Co in accordance with paragraph 2 of this Section 4 {High Value
Changes).

Praoject Co shall be entitled to refuse a High Value Change that:

1.2.1

1.22

123

1.2.4

126

1.2.6

1.2.7

12.8

requires the Works and/or the Services fo be performed in a way that
infringes any law or is inconsistent with Good Industry Practice;

would cause any Consent to be revoked {or wouid require a new consent
to be obtalned to Implement the relevant change in the Works and/or the
Services which, after using reasonable efforts, Project Co has been
unable to obtain);

would materially and adversely affect Project Co's ability to deliver the
Works and/or the Seivices (except those Works and/or Services which
have heen specified as requiring to be amended in the High Value
Change Natice) in a manner nat compensated pursuant to this Section 4
{High Value Changes};

would materially and adversely affect the health and safely of any
persan;

would, if implemented, materiaily and adversely change the nature of the
Project {including its risk profile};

is the subject of a High Value Change Notice that cannot reasonably be
complied with;

tha Authority does not have the |egal power or capacity to require
implementation of; or

would if implemented adversely affect the enforceability or priority of the
security heid by ar on behalf of the existing Senior Funders,

High Vailue Change Notice

21

An Authority Change Notice for a High Value Change must:
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2.2

2.3

211 state that is refers to a High Value Change;

21.2 set out the maximum available capital and/or revenue the Authority is
abie to commit to that High Value Change (the “Target Cost™),

2.1.3 identify any requiremenis of the Authorily that must be satisfied as part of
the High Value Change Froposal (the *“High Value Change
Requirements™); and

2.1.4 identify how the Authority will assess whether the High Value Change
Stage 2 Submission offers it value for money.

The parties may agree written protocols with express reference to this Section 4
{(High Value Changes) which explain or clarify any aspects of the High Value
Change approval procedure set cut in this Section 4 {High Vafue Changes) and
such protocols shall be read as if incorparated into this Section 4 (High Value
Changes) {including accelerated procedures with reduced requirements for High
Value Changes of relatively low values}.

The parties must:

2.3.1 within five {5y Business Days of receipt by Project Co of any High Valug
Change Notice, discuss and review the nature of the High Value
Change, inciuding a discussion as to which of the items set cut in
paragraph 3.4 of this Section 4 (High Value Changes) are appropriate to
be includad within the High Value Change Proposal; and

2.3.2 within five (5) Business Days of a High Value Change Fropgsal
becoming a Stage 1 Approved Project, discuss and review the nature of
the Stage 1 Approved Project, including a discussion as to which of the
items set out in paragraph 4.3 of this Section 4 (High Vaiue Changes)
are appropriate o be included within the High Value Change Stage 2
Submission.

High Value Change Proposal

3.1

Project Co must natify the Authority in writing as soon as practicable and in any
event within fifteen {15} Business Days after having received the Authority Change
Notice for a High Value Change if it considers that any of the circumstances set
out in paragraphs 1.2.1 to 1.2.8 of this Section 4 (High Value Changes} apply. If
no such notice is served, Project Co must {within thirty (30} Business Days after
having recelved the Authority Change Naotice) either:

311 submit a High Vaiue Change Proposal to the Authority; or

312 notify the Authority as to when the High Vaiug Change Proposal will be
provided to [t {provided that Project Co shall use all reasonable
andeavours ta obtain all the information that it requires, expeditiously}.
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3.2

3.3

3.4

If Project Co notifies the Authority that it considers that cne or more of the grounds
set out in paragraphs 1.2.1 to 1.2.8 of this Section 4 {High Value Changes) apply,
then unless the parties oiherwise agree, the Authority shall be deemed to have
withdrawn the Authority Notice of Change if it has naot referred the matter to the
Dispute Resoiution Procedure within twenty (20] Business Days of receipt of
Praject Co's notice. [f the matter is referred to the Dispute Resolution Procedure
the time for Praject Co to provide the High Value Change Proposal shall be
counted from the date of determination of that dispute if the dispute is determined
in Project Co’s favour.

If the Authority considers that Project Co's proposed time for providing the High
Value Change Proposal is not reasonable, the parties shall endeavour to agree
the time, failling which the matter may be referred to the Dispute Resolution
Procedure.

Unless Project Co has submitted a High Vaiue Change Proposal in accordance
with paragraph 3.1.1 of this Section 4 {High Vafue Changes), Project Co must
deliver to the Authority the High Value Change Proposal as soon as reasonably
practicable and in any event within the time period agreed or determined pursuant
to paragraph 3.3 of this Section 4 {High Value Changes). Unless the parties agree
otherwise, a High Value Change Proposal will contain at least the following
information in sufficient detaff to enable the Authority to make an informed decision
under paragraph 3.6 of this Section 4 {High Value Changes).

3.41 a description of the High Value Change, with evidence of how the High
Value Change meets the High Value Change Requirements;

342 an outline of the proposed building solution and design inciuding an
appropriate analysis/risk appraisal of, in each case to the exlent relevant
(if at all), the preferred investment solution contempiated in terms of new
build, refurbishment, whole life costings:

3.43 the Change Management Fee for the High Value Change, which shall be
a capped fee calculated in accordance with paragraph 10 of this Sectian
4 {High Valie Changes?;

344 details of the third panty activity likely to be required by Project Co in
developing a High Value Changs Stage 2 Submission together with a
budget {or budgets} for relative Third Party Costs;

345 an estimated programme for submission of the High Value Change
Stage 2 Submission and for the implementation of the High Value
Change;

346 any requirement for relief from compliance with abligations, including the
vhligations of Project Co to achieve the Actual Completion Date hy the
Completion Date and meet the requiremeants set out in the Authority's
Construction Reguirements and/or the Service Level Specification during
the implementation of the High Value Changg;
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3.47 any impact on the provision of the Works and/or the Services;

3.4.8 any amendment required to this Agreement andfor any Project
Document as a result of the High Value Change;

3.4.9 any Estimated Change in Project Gosts that results from the High Vaiue
Change;

3410 an outline of how Project Co proposes to finance any Capital
Expenditure required for the High Value Change;

3.4.11 Project Co's suggested payment schedule for any Capital Expenditure to
be incurred in implementing the Change that is io be bome by the
Authority, based on milestones where relevant;

3412  any new Consents and/or any amendments to existing Consents which
are required;

3413 costs and details of any other approvals required or due diligence
permiffed pursuant to paragraph 14 of this Section 4 (High Vafue
Changes);

3.4.14  the proposaed method of certification of any construction or operationat
aspects of the Works or the Services required by the proposed High
Value Change if not covered by the procedures specified in Clause 17
{Fre-Completion Cotmmissioning and Completion}; and

3.415 a value for money assessment explaining why Project Co's proposals
represent value for money taking into account both the proposed Capital
Cost and Whole Life Cost.

3.5 Liaison between Project Co, the Authority and relevant end users

In developing a High Value Change Proposal Project Co must liaise with the Autharity and
relevant end users {haing such persens or organisations as Project Co in consultation with
the Authority considers appropriate). The Authotity must provide Project Co with such
information about its requirements as Project Co reasonably requires and must assist
Project Co in the review of any draft designs in relation to the High Value Change Proposal.
Any and all information and ether inpuf or feedback provided by the Authority to Project Co,
unless expressly stated otherwise by the Authority, will be without warranty and will be
provided without prejudice to the Authority's rights under this Section 4 {(High Value
Changes).

3.6 Consideration of a High Value Change Proposal by the Authority

The Authority will consider In good faith each High Value Change Proposal put forward by
Project Co and the Authority will not unreasonably withhold or delay its consent to a High
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Value Change Proposal. If, acting reasonably, the Authority finds that any material aspects
of the High Valua Change Proposal are unsatisfactory fo it, it shall notify Project Co of the
same and offer reasonable assistance to Project Co to enabile it to revise and resubmit the
High Value Change Froposal as socn as reasonably practicable.

3.7 Authority response to a High Value Change Proposal

If the Authority approves a High Value Change Proposal (including any revised High Value
Change Proposal resubmitted pursuant to paragraph 3.5 of this Section 4 (High Value
Changes)), then it shall be a "Stage 1 Approved Project” or be referred to as having
received "Stage 1 Approval”, as the context requires.

3.8 Project Cc not entitled to dispute non-approval

Project Co shall not be entitled to refer any dispute concerning the Authority’s failure to
approve a High Value Change Proposal to the Dispute Resojution Procedure.

Stage 2 Submission

41 Development of a High Value Change Stage 2 Submission

411 Within ten {10) Business Days of a High Value Change Propesal having
become a Stage 1 Approved Project, the parties shall seek to agree the
time period within which Project Co must develop the Stage 1 Approved
Project into a detailed submission {the *High Value Change Stage 2
Submission”}. |f the parties are unable to agree a reasonable time
period for such submission any dispute may be referred to the Dispute
Resolution Procedure.

412 Following agreement or determination of what is an appropriate time
period for submission by Project Co of the High Value Change Stage 2
Submission pursuant to paragraph 4.1.1 of this Section 4 {Righ Value
Changes), Project Co shall proceed regularly and diligently to produce
and submit the same to the Authority within the agreed or determined
fime period.

4.2 Liaison between Project Co, the Authority and relevant end users

In developing a High Value Change Stage ? Submission Project Co must continue to Baise
with the Authority and relevant end users {being such persons or organisations as the
Authority in consultation with Project Co considers appropriate). The Autharity must provide
Project Co with such information as fo its requirements as is reasonably necessary to
enable Project Co to submit a full and compiete High Value Change Siage ? Submission
and any such other information as Froject Co may reasonably require and must assist
Project Co in the review of any draft designs in relation to the Stage 1 Approved Project and
in the development of other aspects of the High Value Change Stage 2 Submission {but not
where this would involve the Authority incurring additional material expense). Any and all
information and other input or feedback provided by the Authority to Project Co will be
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without warranty and will be provided without prejudice to the Authority’s rights under this
Section 4 {High Value Changes).

4.3

Content requirements in relation to a High Value Change Stage 2
Submission

Save where the parties agree otherwise, in relation to the relevant Stage 1
Approved Project, Project Co shall procure that a High Value Change Stage 2
Submission includes {but not be fmited to):

43.1

432

433

4.3.4

4.3.5

4.3.6

4.3.7

438

4.3.9

draft{s) of the relevant Project Document(s) identifying {if relevant] any
material changes or amendments proposed in respect of the relevant
Stage 1 Approved Project, together with the reasons for any such
changes or amendments proposed and inciuding full details of which
provisions of the relevant Project Documents wii apply to the High Value
Change so that it is implemented In egquivalent manner and to an
equivalent standard as required in respect of the Works and/or Services
as appropriate;

detailed design solutions {to RIBA Level D},

appropriate plans and drawings;

relevant detalfed planning permissions and any other rejevant planning
appravals and Consents {or such lesser confirmation or information in
relation ta planning as may be agreed with the Authority);

a proposed revised Financial Maode! including the detailed price
estimates for the Stage 1 Approved Project;

an explanation {logether with appropriate supporting evidence) as {o why
the High Vaiue Change Stage 2 Submission meets the Approval Criteria
{as defined in paragraph 7 of this Section 4 {High Vaiue Changes})

canfirmation {or details of any requested variations ta {with supporting
justification}) of the Change Management Fee referred in paragraph
4.4.3 of this Section 4 (High Value Changss);

the proposed method of certification of any construction aspects of the
High Value Change, if not cavered by the procedures specified in Clause
17 (Pre-Completion Commissioning & Completion},

a vaiue for money assessment explaining why Project Co's proposals
represent vaiug for money taking into account both the proposed Capital
Cost and Whale Life Cost;
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4,310

4311

a timetable and method statement setting out how the relevant high
Value Change will be delivered, which shall include {but nat be limited to)
in so far as relevant:

{a) proposals far the effective management of the building
programme;

{b} not used;

{c} an assessment as fo the savings to be generated by the High

Value Change, paricularly on staff costs and lifecycie
replacement and maintenance and operation of Services;

(d) details of the Sub-Contractors iogether with evidence and
explanation of the value testing undertaken by Project Co in
relation to the High Value Change,;

(e) a completed risk register showing the paotential risks identified
in relation to the delivery of the High Value Change the
occurrence of which are capable of adversely affecting the time
for completion, cost and/or quality of the project, the probabitity
of such risks occurring and a financial estimate of the mast
likely consequences of each risk occurring together with the
prioritisation of all continuing risks and an actian plan in respect
of, and risk owners for, all risks prioritised as serfous risks;

any surveys and invesiigations and assaciated reports that are
reasonably necessary to ascertain {in relation to Changes involving the
construction of additional buildings) information as to the nature, location
and candition of the relevant land {including hydrofogical, geological,
geotechnical and sub-surface conditions) together with information
refating to archaeological finds, areas of archaeclogical, scientific or
natural interest and (in refation to the refurbishment of any existing
buildings} information on the condition and quality of existing structures
and, in particular, the presence of any |latent defects.

Co-aperation of the Authority

4.4

The Autharity will co-operate with Project Co in relation to any High Value Change
Stage 2 Submission heing developed by Project Co, including fwithout limitation}
promptly providing:

4.41

4.4.2

written confirmation of the Target Cast andfor High Value Change
Requirements and any change to such Target Cost andior High Value
Change Requiremenis; and

any information reasonably required by Project Co {o enable it {o satisfy
the requirements of paragraph 4.3 of this Section 4 {High Value
Changes).
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5 Time periods for approval

5.1

52

Each High Value Change Proposal and each High Value Change Stage 2
Submission shall be valid for a period of three (3) months from the date of its
submission by Project Co.

If by the end of the three (3) month period referred to in paragraph 5.1 of this
Section 4 (High Value Changss) the Authority has not;

521

522

in relation to a High Value Change Proposal, approved or rejected that
High Value Change Proposal in accordance with the procedures set out
in this Section 4 (High Value Changes):

{a) Project Co shall be entitled to withdraw the High Value Change
Proposal; and

{b) Project Co shall not he entitted to any costs relating to the High
Value Change Proposal unless the Authority has either not
responded to the High Value Change Froposal and/or is in
material breach of its obligations in paragraph 3 andjor
paragraph 4.4 of this Section 4 in which case paragraph 8.5 of
this Section 4 {High Valus Changss) shall apply;

in relation to a High Value Change Stage 2 Submission, appraved or
rejected that High Value Change Stage 2 Submission in accordance with
the procedures set aut in this Section 4 {High Value Changes} (or has
not given any notification of the Authority's response to the High Value
Change Stage 2 Submission or has given written notice to Project Co
withdrawing or canceliing the High Value Change fo which the High
Value Change Stage 2 Submission refates) then the High Value Change
Stage 2 Submission shall be deemed to have been improperiy rejected
by the Authority and paragraph 8.5 shall apply.

G Changes to the High Value Change Requirements or Approval Criteria

6.1

If the High Value Change Requirements or Approval Criteria are subject to any
material variation in relation to a High Value Change by the Authority after the
High Value Change Proposal has been submitted then:

5.1.1

Project Co and the Authority shall negotiate in good faith as to the
implications on the High Value Change Proposal or High Value Change
Stage 2 Submission (as the case may be) and shall seek to agree
changes thereto to accommodate the variation {including any change {0
the Target Cost and/or to the Change Management Fee);

if agreement has not been reached pursuant to paragraph 6.1.1 of this
Section 4 {High Vaiue Changes) within twenty {20} Business Days {or
such longer period as the parties may agree) then:
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7 Approval Criteria

(@) Project Co shall be entitied by notice in writing to the Authority
o withdraw the High Valug Change Froposal or the High Value
Change Stage 2 Submission (as the case may be) and fo be
paid the Incurred Change Management Fee with the
Caiculation Date heing the date of the variation naotified by the
Authority; and

{b} the Authority shail not be entitled to procure the High Value
Change without issuing @ new Authority Change Notice for the
High Valug Change and complying with the procedure in this
Section 4 {High Value Changes) in relation to that High Value
Change;

The Authority may, at any time, give notice in writing to Project Co that it
proposes to cancel a High Value Change without completing the process
set out in this Section 4 (High Value Changes) in which case the
Authority must pay Project Co the Incurred Change Management Fee in
respect of the cancelled High Value Change with the Calculation Date
being the date of such notice.

7.1 For the purpeses of this Section 4 (High Valua Changes), Approval Criteria means
the criteria against which any Stage 1 Approved Project is to be judged by the
Authority in determining whether it achieves Stage 2 Approval. The criteria are:

7.1.1

whether the costs of the Stage 1 Approved Project are within the Target
Cost notified to Project Cao by the Authority;

whether it has been demonstrated that the Stage 1 Approved Project
provides value for money assessed in accordance with the measures
identified by the Authority in accordance with paragraph 2.1.4 of this
Section 4 (High Vaive Changes);

whether the Authority, acting reasonably, is satisfied that the High Value
Change Stage 2 Submission meets the High Value Change
Requirements;

whether any material changes or amendments to the relevant Project
Document(s) as detailed pursuant to paragraph 4.3.1 of this Section 4
{(High Value Changes) are acceptable to the Authority, acting reasonably;
and

whether the High Value Change Stage 2 Submission contains all the
information required pursuant to paragraph 4.3 of this Section 4 (High
Value Changes) (or as otherwise agreed by the panies).

8 Submission of the High Value Change Stage 2 Submission to the Authority and
consideration of that submission by the Authority
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8.1

82

The Authority will consider in good faith High Value Change Stage 2 Submissions
submitted by Project Co and the Authority will not unreasonably withhold or delay
its consent to a High Value Change Stage 2 Submission. The Authority is entitled
to call for such reasonable information and assistance as it considers appropriate
to enable it to decide whether the High Value Change Stage 2 Submission meets
the Approval Criteria. Project Co must reply promptly to all such reguests for
further information and assistance.

As soon as reasonably practicable after the submission to it of a High Value
Change Stage 2 Submission (including any revised High Value Change Stage 2
Submission re-submitted by Project Co) the Authority must give written notice of
whether it;

8.2.1 approves the relevant Stage 1 Approved Project {in which case the
Stage 1 Approved Project will he referred to as having received "Stage 2
Approval” or as being a "Stage 2 Approved Project” or an "Approved
Project” as the context requires); or

822 rejects the Stage 1 Approved Project:

{(a) on the ground that the High Value Change Stage 2 Submission
in relation to the relevant Stage 1 Approved Project has failed
to meet one or more of the Approval Criteria (except as
referred to in paragraph 8.2.2(b)(i) or paragraph 8.2.2(b)ii)), in
which case (subject to resubmission under paragraph 8.2.3)
paragraph 8.3 shall apply;

(i) because, as a result of any change to the Target Cost
referred to in paragraph 2.1.2, the Stage 1 Approved
Project is not in fact Affordable despite the High
Value Change Stage 2 Submission being within the
Target Cost notified by the Authority pursuant to
paragraph 2.1.2 of this Section 4 (High Value
Changes); or

(i because Project Co has failed to meet one or more of
the Approval Criteria and the sole reason for that
failure is that any Consent identified by Project Co {in
compliance with paragraph 3.4.12 of this Section 4
{High Value Changes)) has not been obtained; or

(iii) otherwise on grounds other than those set out in
paragraphs 8.2.2(a), 8.2.2(b)(i} and 8.2.2{b)(ii) of this
Section 4 (High Value Changes),

in which case paragraph 8.5 shall apply.
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B2.3

8.2.4

If the Authority refects the High Value Change Stage 2 Submissicn an
the grounds set out in paragraph 8.2.2(a) the Autharity and Project Cao
will work together to address the reasons for such fajlure and aitempt in
goed faith to produce a revised High Value Change Stage 2 Submission
for Project Co to re-submit to the Authority.,

if:

{a) a resubmitted High Value Change Stage 2 Submission is
rejected by the Autharity on the ground set out in paragraph
82.2(a) (subject to paragraphs 18.3 to 16.4 {if applicabie) of
this Section 4 {High Vaiue Changes)); or

{(b) no resubmission of the High Value Change Stage 2

Submission is made within thirty (30} Business Days of the
date of the notice of rejection {or such longer period as the
parties may agree),

then the relevant Stage 1 Appraved Froject shall be treated as having
been praoperly rejected, the provisions of paragraph 8.3 of this Section 4
(High Value Changes) shall apply and neither the Authority nor Project
Ce will have any further obkligations in relation to the relevant High Vaiue
Change referred to in the High Value Change Stage 2 Submission.

If a High Value Change Stage 2 Submission is properly rejected by the Authority

B.3

8.4

Where this paragraph 8.3 applies {as set out in paragraph 8.2.2{a}, paragraph
8.2.4 and paragraph 16.4.2 of this Section 4 (High Value Changes}) the Authority
shall not be reguired to reimburse or compensate Project Co in respect of any
costs relating to the High Value Change including the Change Management Fee.

5.4.1

8.472

B.4.3

§54.4

Froject Co fails to provide a response to an Authority Change Notice in
accordance with paragraph 3.1 of this Section 4 {High Value Changes};
or

{where applicable} Project Co fails to provide a High Value Change
Proposal In accordance with paragraph 3.4 of this Section 4 (High Value
Changes); or

Project Ca fails to submit & High Value Change Stage 2 Subimissian in
accordance with paragraph 4.1.2 of Section 4 (High Value Changes); ar

the Authority has validly rejected a High Value Change Stage 2
Subrnission in accordance with paragraph 8.2 and the matter has nat
been referred to the Dispute Resolution Pracedure or any such dispute
has heen determined as described in paragraph 16.4.2 of this Section 4
(High Value Changes),
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then, subject to paragraph 17 of this Section 4 {High Value Changes), the
Authority may notify Project Co that the High Value Change Notice is withdrawn
and, following such notification, may procure the implementation of the High Value
Change without further recourse to Project Co, but the Authority must ensure that
the High Value Change is carried out in accordance with Good Industry Practice
and to the standards that would have applied to Project Co if it had implemented
the High Value Change.

8.4A  [f Project Co considers that the implementation of a High Value Change by

the Authority pursuant to paragraph 8.4 impacts on the petformance (and/or
the cost of performance (including, without limitation, lifecycle costs)) of the
Project Operations then it may notify the Authority (providing full details) of
the same (including Project Co's proposals for changes required to the
Project Operations or changes to the cost of performance (including, without
limitation, lifecycle costs) of the Project Operations in either case as a result
of the relevant High Value Change (the “HV Required Changes”}) and the
parties shall seek to agree:

(a) the impact of the relevant High Value Change on the performance
(and/or the cost of performance (including, without limitation, lifecycle
costs)) of the Project Operations, and

{b) the HV Required Changes.

If the parties have been unable to reach agreement on these matters within
20 Business Days of notification by Project Co pursuant to this paragraph
B8.4A then either parly may refer the matter to the Dispute Resolution
Procedure.

8.4B Any HV Required Changes agreed or determined pursuant to paragraph 8.4A

above shall be dealt with by the Authority’s Representative issuing an
Authority Change Notice and the relevant provisions of this Schedule Part 16
{Change Protocol) shall apply except that:

(a) Project Co may give notice to the Authority’s Representative that it
objects to such an Authority Change Notice only on the grounds that
the implementation of the Change would not give effect to or comply
with the HV Reguired Changes;

{b) the Authority shall (i) agree the implementation of the Low Value
Change; or {ii) confirm the estimate for the Medium Value Change; or
(iiy approve the High Value Change Stage 2 Submission, (as
appropriate) in respect of the Change in accordance with the relevant
provisions of this Schedule Part 16 (Change Protocol); and

{c) the Authority shall not be entitied to withdraw any Authority Change
Notice or its agreement as to the implementation of the Low Value
Change, confirmation of the estimate for the Medium Value Change
or approval of a High Value Change Stage 2 Submission (as
appropriate), issued in accordance with this paragraph 8.4B.

If a High Value Change Stage 2 Submission is improperly rejected by the Authority

8.5

Where this paragraph 8.5 applies (as set out in paragraph 5.2.1{(b), paragraph
5.2.2 paragraph 8.2.2(b) and paragraph 16.4.1})), the Incurred Change
Management Fee and Third Party Costs incurred by Project Co to prepare the
High Value Change Proposal and Stage 2 Submission, which shall be in
accordance with the activities and budget referred to in paragraph 3.4.4 of this
Section 4 (High Value Changes), In relation to the relevant High Value Change
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will be paid by the Authority within ten (10} Business Days of the date an which
Project Co receives written notice of the rejection or the date of the deemed
rejection (as the case may be} with the date of the reiection or the deemed
rejection {as the case may be} being the Calcuiation Date for the purposes of
calculating the amaunt of the Incurred Change Management Fee {uniess a
different Caiculation Dale is expressly stated in this Section 4 {High Value
Changes} in relation to the circumstances giving rise to the entitiement of Project
Co to be paid the Incurred Change Management Fee).

Information and notifications by the Authority to Project Co and cooperation of the
Authority

9.1

9.2

The Authority must notify Project Co as socn as it becomes aware of any matter
which may have a reasonably foreseeable material adverse effect on the viability
of any High Value Change including any:

9.1.1 planning issues likely to cause a material delay in the anticipated
programme far the High Value Change or material cost increases; and

9.1.2 changes to funding which the Authority receives or to the way in which
funding may be applied, either or both of which may affect whether a
High Value Change is Affardable.

The Authority shall provide reasonable assistance to Project Co in relation to the
procurement by Praject Ca of all relevant Consents.

Change Management Fee

The Change Management Fee is to reimhurse Project Co for the time spent by its
emplayees in praject managing the development, pracurement and implementation of the
High Value Change and shali:

101

10.2

10.3

10,4

10.5

be based on actual time spent {validated by time sheets),

be calcutated at the daily rates as set out in Appendix 2 Part 3 to this Schedule
Part 16 {Change Profocol), but capped at the sum set cut in the High Vaiue
Change Propasal;

not inciude the time of any person who is not employed by Project Co;

not inciude any marl-up ar prefit or additional overheads;

be paid in three stages as follows:

10.5.1 on Stage 1 Approval
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12

13

14

10.5.2 on Stage 2 Approval; and

10.6.3 when any works involved in the High Value Change have been
completed,

and at each stage Project Co shall charge the Authority (subject to the applicable cap) only
for the time incurred by its staff up to completion of that stage.

Implementation of the High Value Change

Project Co must implement any High Value Change approved by the Authority so as to
minimise any inconvenience to the Authority and to the provision of Authority Services and
in accordance with the Approved Project. Where an extension of time has been agreed as
part of the Stage 2 Approval the Completion Date shall be extended as agreed in the
Approved Project.

Method of Payment of Authority Contribution

12.1 This paragraph 12 shall apply where Capital Expenditure for an Approved Project
is to be funded in whole or part by the Authority.

12.2 Project Co shall invoice the Authority for Capital Expenditure incurred by Project
Co to implement a High Value Change that is to be borne by the Authority
according to the payment schedule set out in the High Value Change Stage 2
Submission as referred to in paragraph 3.4.11 of this Section 4.

12.3 The Authority shall make a payment to Project Co within fifteen {15) Business
Days of receipt by the Authority of invoices presented to the Authority {(complete in
all material respects) in accordance with paragraph 12.2 of this Section 4,
accompanied by the relevant evidence {where applicable) that the relevant part of
the High Value Change has been carried out.

Adjustment to Annual Service Payment

Any adjustment to the Annual Service Payment which is necessary as a result of the
implementation of a High Value Change shali be calculated in accordance with Section & of
this Schedule Part 16 (Change Protocol),

Due Diligence

141 Where the Authority is funding the High Value Change, Project Co shall procure
that the Senior Funders shall not withhold or delay any consents which are
required pursuant to the Senior Financing Agreements to such High Value Change
other than on the basis that the Senior Funders, acting pursuant to the terms of
the Senior Financing Agreements, reasonably believe that one or more of the
circumstances set out in paragraphs 1.2.1 to 1.2.8 of this Section 4 (High Value
Changes) apply.
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16

14.2 Where the Authority is not funding the High Value Change, Project Co shall
procure that the Senior Funders do not unreasonably withhold or delay any
consents which are required pursuant to the Senior Financing Agreements to such
High Value Change other than on the basis that the Senior Funders, acting
pursuant to the terms of the Senior Financing Agreements, reasonably believe that
one or more of the circumstances set out in paragraphs 1.2.1 to 1.2.8 of this
Section 4 (High Value Changes) apply.

14.3 The parties agree that the Senior Funders may carry out legal, financial, insurance
and technical due diligence on any proposal for a High Value Change. The parties
shall agree a budget for the due diligence provided that the costs may not exceed
the lower of (i} 3% of the overall value of the High Value Change in question or {ii)
fifty thousand Pounds (£50,000) Sterling unless, in either case, the parties (acting
reasonably) agree otherwise. Any costs incurred by Project Co as a result of the
Senior Funders due diligence will be reimbursed by the Authority following the
conclusion of the process in this Section 4 {(High Value Changes) within ten (10)
Business Days of Project Co submitting an invoice for and evidence of such costs,
subject to the invoices being in accordance with the agreed budget.

14.4 It is acknowledged that High Value Changes (particularly where they involve a
change to the Works or the Facilities) may require authorisation from the insurers
under the Required Insurances. Project Co shall notify the relevant insurance
broker immediately upon any material High Value Change being agreed
{materiality being judged in relation to the size and nature of the scope of the High
Value Change).

14.5 The parties agree that paragraph 14.2 of this Section 4 (High Value Changes) of
this Schedule Part 16 (Change Protocol) does not oblige the Senior Funders to
provide any additional funding for the relevant High Value Change, which shall be
in their absolute discretion.

Project Documentation

15.1 The only changes o the Project Documents or Ancillary Documents to be made as
a result of a High Value Change shall be those identified in the Approved Project
(subject to any amendments fo it agreed by the parties).

15.2 Project Co shall, on completion of the Change, update the as-built drawings and
the operating and maintenance manuals as necessary to reflect the High Value
Change.

Disputes

16.1 Except as otherwise expressly provided, any dispute concerning any matter

referred to in this Section 4 (High Value Changes) may be referred by either party
to the Dispute Resolution Procedure.

16.2 The Authority shall not be entitled to approve a High Value Change Proposal or a
High Value Change Stage 2 Submission that is the subject of a dispute until the
dispute has been determined.
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16.3 if the Authority rejects a High Vaiue Change Stage 2 Submission pursuant to the
provisions of paragraph 8.2.2(a} of this Section 4, Project Co shall be entitled to
refer the matter for consideration under the Dispute Resolution Procedure within
ten {10} Business Days after receiving written notice of the Authority's decision.

16.4 If, following a referrai to the Dispute Resolution Procedure, it is agreed ar
determined:

16.4.1 that the High Value Change rejected by the Authority pursuant to
paragraph B.2.2{a} of this Section 4 met the Approval Criteria the
Authority shall either:

{a) declare that the relevant High Value Change has received
Stage 2 Appraval and that High Value Change shall proceed,;
ar

{b) declare that its rejection of the retevant High Value Change be

treated as an improper rejection and that the provisions of
paragraph 8.5 of this Sectlon 4 {High Value Changes) shall

apply.

16.4.2 the High Value Change did not meet the Approval Criteria, save in one of
the respects referred to in paragraphs 8.2.2{b}i) or 8.2.2{p)ii} the
provisions of paragraph 8.3 of this Section 4 (High Valiue Changes) shall

apply.

The Autharity is not entitled o withdraw an Authority Change Notice and procure
implementation of a High Value Change in respect of which there is a dispute that has been
referred o the Dispute Resolution Procedure, unless that dispute has been determined in its
favour and Project Co has not confirmed to the Authority in writing within five (5} Business
Days of the date of the determination that it will comply with its obligations under this
Section 4 in accordance with the determination,
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SECTION &

PROJECT CO CHANGES

If Project Co wishes fo introduce a Project Go Change, it shail serve a notice containing the
information required pursuant to paragraph 2 of this Section 5 (Project Ca Changes} {a
“Profect Co Notice of Change"} on the Authority.

A Project Co Notice of Change shall:

2.1

2.2

23

2.4

2.5

2.6

set out the proposed Project Co Change in sufficient detail to enable the Authority
to evaluate it in full;

specify Project Co's reasons for proposing Project Co Change;

indicate any implications of Project Co Change;

indicate what savings, if any, will be generated by Project Co Change, including:

241 whether a reduction of the Annual Service Payment is proposed; or

242 whether such savings will be pald to the Authority in a lurmp sum,

in each case giving details in accordance with paragraph & of this Section 5
(Praject CGo Changes);

indicate whether there are any critical dates by which a decision by the Authority is
required; and

request the Authority to consult with Project Co with a view to deciding whether to
agree to Project Co Change and, if so, what conseguential changes the Authority
requires as a result.

The Autharity shall evaluate Project Co Notice of Change in good faith, taking into account
all refevant issues, including whether;

31

3.2

a revision of the Annual Service Payment will occur,

the Project Co Change may affect the quality of the Services and/or the Works or
the likelthood of successful completion of the Works and/or delivery of the
Services {or any of them};
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3.3 the Project Co Change will interfere with the relationship of the Authority with third
parties;

34 the financiai sirength of Project Co is sufficient to perform the Works and/or
Services after impiementation of Project Co Change;

3.5 the value and/or life expectancy of any of the Facilities will be reduced; or
3.6 the Project Co Change materially affects the risks or costs to which the Autherity is
exposed.

As soon as practicable after receiving Project Co Notice of Change, the parties shall meet
and discuss the matters referred to in it, including in the case of a Relevant Change in Law
those matters referred to in Clause 32.4 of this Agreement. During discussions the Authority
may propose modifications to, or accept or reject, Project Co Notice of Change.

If the Authority accepts Project Co Notice of Change (with or without modification} the
parties shall consult and agree the remaining details as soon as practicable and upon
agreement the Authority shall issue a natice confirming Project Co Change which shalt set
out the agreed Project Co Change anad:

5.1 shall enter into any documents to amend this Agreement or any relevant Anciifary
Document which are necessary lo give sffect to Project Co Change;

5.2 subject to paragraph 7 of this Section 5§ (Project Co Changes), the Annual Service
Payment shali be revised in accordance with Section 8 {Changing the Financial
Modeh of this Schedule Part 16 {Change Protocol); and

53 Project Co Change shall be Implemented within the period specified by the
Authority in its notice of acceptance,

if the Authonty rejects Project Co Nofice of Change, it shall not be obliged to give its
reasons for such a rejection and Proiect Co shall not be entitled to reimbursement by the
Authority of any of its costs involved in the preparation of Project Co Notice of Change.

Unless the Authority's written acceptance expressly agrees to an increase in the Annual
Service Payment or that Project Co should be entitled to relief from any of its obligations,
there shall be no increase in the Annual Service Payment or relief granted from any
obligations as a result of a Project Co Change.

If a Project Co Change causes, or will cause, Project Co's costs or those of a sub-cantractor
to decrease, there shall be a decrease in the Annual Service Payment such that any cost
savings {following deduction of costs reasonably incurred by Project Co in implementing
such Project Co Change} will be shared on the basis of fifty per cent (60%) of the saving
being retained by Project Co and fifty per cent (50%?} of the saving being paid to the
Authority as a lump sum within ten {10} Business Days of agreement or determination or by
way of revision of the Annua! Service Payment pursuant to Section 6 (Changing the
Financial Model) of this Schedule Part 16 {Change Profoca).

337



SECTION 6

CHANGING THE FINANCIAL MODEL

Procedure

If a Relevant Event occurs, the Financial Model shall be adjusted in accordance with this
Section 8 {Changing the Financial Model) of this Schedule Part 16 (Change Protocol).

Adjusting the Logic or Formulae

2

If it is necessary to make a Logic Adjustment to permit an Input Adjustment or Assumption
Adjustment to be made, Project Co shall make such Logic Adjustment only:

2.1 to the extent necessary;

2.2 in accordance with generally accepted accounting principles in the United
Kingdom; and

2.3 £0 as to leave Project Co in no better and no worse a position.

[n order to demonstrate that the conditions in paragraph 2 are met, Project Co shall prepare:

3.1 a run of the Financial Mode! before making any Assumption Adjustment or Input
Adjustment and immediately prior to making the Logic Adjustment; and

a2z a nun of the Financial Model immediately foliowing the Logic Adjustment which
shows that Project Co is in no worse and no better a positian following the making
of the Logic Adjustment.

Adjusting the Assumptions

4

Subject to paragraph §, Project Co may make an Assumption Adjustment so that the
Assumptions in the Financial Model reflect:

4.1 reasonable econamic assumptions prevailing at the Adjustment Date; and

4.2 reasonably foreseeable changes in the prospective technical performance of the
Project arising as a result of the Relevant Event.

In making Assumption Adjustments, Project Co may make such adjustments only insofar as
they relate to the Relevant Event, and such adjustments shall not have effect in relation to
any period prior to the Adjustment Date, nor in refatian to any aspect of the Project other
than the Relevant Event in the period following the Adjustment Date.

Adjusting the Inputs
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6 Project Co may make En'pui Adjustments to the extent required to reflect the Estimated
Change in Project Casts arising ouf of the Relevant Event,

Adjusting the Annual Service Payments

7 In order to cailculate the adjustment to be made to the Annual Service Payments, Project Co
shall run the Financial Model after making the Logic Adjustments, the Assumption
Adjustments and the input Adjustments relating to the Relevant Event and permitted by this
Sectian 6 (Changing the Financial Modal) of this Schedule Part 16 (Change Profocof) so
that, following the Relevant Event, it is in na better and no warse a pasition than it would
have been if no Relevant Event had accurred,

) The Annual Service Payments shall be adjusted by such amount as ieaves Project Co,
following the Relevant Event, in no better and no worse a position than it would have been if
no Relevant Event had occurred.

No better and no worse
9 Any reference in this Agreement to “ne better and ne worse” or to leaving Project Co in "no

better and no worse a position” shall be construed by reference to Project Co's:

8.1 rights, duties and liabilities under or arising pursuant to perfarmance of this
Agreement, the Funding Agreements, the Construction Conifract and Seftvice
Contracts; and

9.2 ability to perform its obligations and exercise ils rights under this Agreement, the
Funding Agreements, the Construction Contract and Service Contracts,

£0 as to ensure that:

9.3 Project Co is left in a position in relation to the Key Ratios which is no better and
no worse in the Post-Adjusiment Financial Model than it is in the Pre-Adiustment
Financial Modzal; and

8.4 following the making of the Adjustments, the ability of Project Co to comply with
this Agreement is not adversely affected or improved as a consequence aof the
Relevant Event.
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APPENDIX 1
Part 1
Catalogue

This is the Catalogue on the Agreed Form Technical DVD.
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APPENDIX 1
Part 2
Small Works and Services Rates

These are the Small Works and Services Rates on the Agreed Form Technical DVD.
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APPENDiIX 2
Part 1
Unit Cost for Construction or instaliation Costs

This is the Unit Cost for Construction or nstallation Costs on the Agreed Form Technical VD,
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APPENDIX 2
Part 2
Unit Costs for Lifecycle Maintenance

This is the Unit Cost for Lifecycle Replacement on the Agreed Form Technical DVD.
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APPENDIX 2
Part 3
Consultant, Sub-Contractor or Supplier Fees

These are the Consultant, Sub-Contractor or Supplier Fees on the Agreed Form Technical DVD.
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APPENDIX 2
Part 4
Unit Costs for Labour Rates

These are the Unit Costs for Labour Rates on the Agreed Form Technical DVD.
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SCHEDULE PART 17
COMPENSATION ON TERMINATION

SECTION 1

COMPENSATION ON TERMINATION FOR AUTHORITY DEFAULT AND VOLUNTARY

TERMINATION

Compensation on Termination for the Authority Default and Voluntary Termination

1.1

1.2

If Project Co terminates this Agreement pursuant to Clause 39 {Authonty Events of
Defaulf) or the Authority terminates this Agreement pursuant to Clause 42.1 the
Authority shali pay to Project Co the "Authority Default Termination Sum”™ as set
out in paragraph 1.2,

Subject to paragraphs 1.4 to 1.6 below the Authority Defauit Termination Sum
shall be an amount equal to the aggregate of;

1.2.1 the Base Senior Debt Termination Amount;

1.2.2 Redundancy Payments and Sub-Contractor Losses; and

1.2.3 the aggregate amount for which the share capital of Project Co and the
amounis outstanding under the Subordinated Funding Agreements could
have been sold on an open market basis based on tha Relevani
Assumptions,

LESS, io the extent it is a positive amount, the aggregate of without double
counting in relation to the calculation of the Base Senfor Debt Termination Amount
or the amounts below:

1.2.4 the value of any right of Project Co 1o receive insurance proceeds (save
where such insurance proceeds are held in the Insurance Proceeds
Account and are to be applied in accordance with Clause 53.18 of this
Agreement in reinstalement, restoration or replacement or, in the case of
any third party legal liability or employer's liability, in satisfaction of the
claim, demand, proceeding or liahility} or sums due and payable from
third parties {but only when received from third parties) but excluding any
cltaims under any Sub-Contracts or claims against other third parlies
which have not been determined or have been determined but not yet
paid provided that in such case Project Co shall assign any such rights
and claims under the Sub-Contracts or claims against other third parties
to the Authority and give the Authority reasonable assistance in
prosecuting such ciaims;

1.2.5 to the extent realised before the Invoice Date the market value of any
other assets and rights of Project Co (other than those transferred to the
Authority pursuant to this Agreement) less liabilities of Project Co
properly incurred in carrying out its obligations under this Agreement as

346



1.3

1.4

1.5

16

at the Termination Date provided that no account should be taken of any
liabilities and obligations of Project Co arising out of:

(&) agreements or arrangements entered into by Project Co to the
extent that such agreements or arrangements were not entered
into in connection with Project Co's obligations in relation to the
Project; or

(h) agreements or arrangements entered into by Project Co to the
extent that such agreements or arrangements were not entered
into in the ordinary course of business and on commercial
arm's length terms; and

1.2.8 amounts which the Authority is entitled to set off pursuant fo Clause
48,12 of this Agreement,

To the extent that such assets and rights referred to in paragraph 1.2.5 above are
not realised and applied by the Invoice Date, Project Co shall on payment of the
Authority Default Termination Sum assign such assets and rights to the Authority.

If the aggregate of the amounts referred to in paragraphs 1.2.1 and 1.2.3 is less
than the Revised Senior Debt Termination Amount, then the Authority Default
Termination Sum shall be increased so that it is equal to the aggregate of the
Revised Senior Debt Termination Amount and the amount referred to in paragraph
1.2.2 LESS, without double counting in relation to the calculation of the Revised
Senior Debt Termination Amount, the amounts referred to in paragraphs 1.2.4 to
1.2.6 ahove; provided always that (a) the amount referred to in paragraph 1.2.2
shall only be paid to the extent that Project Co has demonstrated to the
reasonable satisfaction of the Authority that the amount will not be applied (in
whole or in part} in payment of any Distribution and (b} if, at the time of
termination, there are any Additional Permitted Borrowings outstanding, no Sub-
Contractor Losses shall be paid in respect of any Sub Contract in circumstances
where there is an event of default under such Sub-Contract which would entitle
Project Co to terminate such Sub-Contract.

If a Distribution is made whilst any Additional Permitted Borrowing is ocutstanding
and Project Co has wilfully, or through gross negligence failed to comply with its
obligations under clause 8.4 4(a) of the Funders' Direct Agreement then in addition
to the deduction of the Distribution made pursuant to paragraph v of the definition
of Revised Senior Debt Termination Amount, the Authority shall be entitied to set
off the value of that Distribution a second time against the Authority Default
Termination Sum, provided that the amount of the Authority Default Termination
Sum shall never be less than the Revised Senior Debt Termination Amount.

If Project Co has wilfully or through gross negligence failed to comply with its
obligations under clause 9.4.4(b) of the Funders' Direct Agreement and there has
been an overstatement of the cash balances by Project Co as at that date which
has caused the Authority to reasonably believe that it would be required to pay a
lesser sum at the Termination Date than it actually is required to pay under the
terms of this Section 1 (Compensation on Termination for Authorify Default and
Voluntary Termination), then the Authority Default Termination Sum shall be
reduced by the amount of such overstatement {to the extent such overstatement is
still applicable at the Termination Date), provided that the amount of the Authority
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Default Termination Sum will never be less than the Revised Senior Debt
Termination Amount.

1.7 The Authority Default Termination Sum shall be payable in accordance with
Section 5 (General) of this Schedule Part 17 {(Compensation on Termination).

Not Used
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SECTION 2

COMPENSATION FOR PROJECT CO DEFAULT

[f the Authority terminates this Agreement pursuant to Clause 40 (Project Co Events of
Defaulf), with the exception of termination pursuant to Clause 40.1.3(b), the Authority shall
pay to Project Co such sum as is calculated according to this Section 2 (Compensation for
Project Co Defaulf) of this Schedule Part 17 {Compensation on Termination).

RETENDERING ELECTION

21

The Authority shall be entitled to retender the provision of the Project Operations
in accordance with paragraph 3 (Refendering Procedure) and the provisions of
paragraph 3 {Retendering Procedure) shall apply if;

211 the Authority notifies Project Co on or before the date falling twenty (20)
Business Days after the Termination Date that it intends to retender; and

21.2 there is a Liquid Market; and either

{a) the Senior Funders have not exercised their rights to step-in
under clause 5 ({Represeniafive) of the Funders' Direct
Agreement; or

{b) Project Co or the Senior Funders have not procured the
transfer of Project Co's rights and liabilities under this
Agreement to a Suitable Substitute Contractor and have failed
to use all reasonable efforts to do so,

but otherwise the Authority shall not be entitled to re-tender the provision of the
Project Cperations and paragraph 4 (Mo Retendering Procedure) shall apply.

RETENDERING PROCEDURE

3.1

3.2

3.3

The objective of the Tender Process shall be to enter into a New Agreement with a
Compliant Tenderer.

The Authority shall (subject to any legal requirements preventing it from doing so)
use all reasonable endeavours to complete the Tender Process as soon as
practicable.

The Authority shall as soon as reasonably practicable notify Project Co of the
Qualification Criteria and the other requirements and terms of the Tender Process,
including the timing of the Tender Process, and shall act reasonably in setting
such requirements and terms.
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3.4

3.5

3.6

3.7

3.8

3.9

3.10

Project Co authorises the release of any information by the Authority under the
Tender Process which would otherwise be prevented under Clause 61
(Confidentiality} that is reasonably required as part of the Tender Process.

For all or any part of a month, falling within the pericd from the Termination Date to
the Compensation Date, the Authority shall pay to Project Co:

3.5.1 the Post Termination Service Amount for each completed month, on or
before the date falling ten {10) Business Days after the end of that
month; and

3.52 the Post Termination Service Amount for the period from the end of the
last completed month until the Compensation Date, on or before the date
falling twenty (20} Business Days after the Compensation Date.

Project Co may, at its own cost, appoint a person to monitor the Tender Process
for the purpose of monitoring and reporting to Project Co and the Senior Funders
on the Authority's compliance with the Tender Process.

The Tender Process Monitor shall enter into a confidentiality agreement with the
Authority in a form acceptable to the Authority and shall be entitled to attend all
meetings relating to the Tender Process, inspect copies of all the tender
documentation and bids and make representations to the Authority as to
compliance with the Tender Process. The Authority shall not be bound to consider
or act upon such representations but acknowledges that such representations may
be referred to by Project Co in the event that Project Co refers a dispute as to the
Adjusted Highest Compliant Tender Price to the Dispute Resolution Procedure.
The Tender Process Monitor will not disclose confidential information to Project Co
or the Senior Funders or any other person (and shall provide an undertaking to the
Authority to such effect as a condition of his appointment} but shall be entitled to
advise Project Co and the Senior Funders on whether it considers that the
Authority has acted in accordance with the Tender Process and correctly
determined the Adjusted Highest Compliant Tender Price.

If any Post Termination Service Amount is less than zero then it may be carried
forward and may be set off against any future positive Post Termination Service
Amounts.

The Authority shall require bidders to bid on the basis that they will receive the
benefit of any outstanding claims under material damage insurance policies and
the amount (if any) standing to the credit of the Insurance Proceeds Account on
the date that the New Agreement is entered into.

As soon as practicable after tenders have been received, the Authority shall
(acting reasonably) review and assess the Compliant Tenders and shall notify
Project Co of:

3.10.1  the Highest Compliant Tender Price,
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3.1

3.12

313

3.14

3.15

3102 the Tender Costs; and

3.10.3  the Adjusted Highest Compliant Tender Price.

If Project Co refers a dispute relating to the Adjusted Highest Compliant Tender
Price to dispute resolution in accordance with Clause 56 (Dispute Resolution), the
Authority shall irrespective of such dispute be entited to enter into a New
Agreement.

The Adjusted Highest Compliant Tender Price shall be paid in accordance with
Section 5 (General) of this Schedule Part 17 (Compensation on Termination).

Subject to paragraphs 1.6 and 1.8 of Section § (General) of this Schedule Part 17
(Compensation on Termination), if the Authority has not paid an amount equal to
the Adjusted Highest Compliant Tender Price to Project Co on or before the date
falling two years after the Termination Date then the following provisions of this
paragraph 3 shall not apply to that termination and the provisions of paragraph 4
(No Retendering Procedure) shall apply instead.

The Authotity may elect at any time prior to the receipt of a Compiiant Tender, to
follow the no retendering procedure under paragraph 4 (No Retendering
Procedure) by notifying Project Co that this election has been made.

In the event that the Adjusted Highest Compliant Tender Price exceeds the
Maximum Termination Amount, the Adjusted Highest Compliant Tender Price shall
be deemed to be an amount equal to the Maximum Termination Amount.

NO RETENDERING PROCEDURE

4.1

4.2

4.3

Subject to paragraph 4.2, if the provisions of this paragraph 4 (No Retendering
Procedure) apply Project Co shall not be entitled to receive any Post Termination
Service Amount.

If the Authority elects to follow the no retendering procedure in accordance with
this paragraph 4 {(No Retendering Procedure) after it has elected to follow the
procedure under paragraph 3 (Retendering Procedure), then the Authority shall
continue to pay to Project Co each Post Termination Service Amount until the
Compensation Date, in accordance with paragraph 3 {Retendering Procedure).

In agreeing or determining the Estimated Fair Value of the Agreement the parties
shall be obliged to follow the principles set out below:

4.3.1 all forecast amounts of revenues and costs should be calculated in
nominal terms at current prices, recognising the adjustment for
indexation in respect of forecast inflation between the date of calculation
and the forecast payment date(s) as set out in this Agreement;
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4.3.2

433

4.3.4

the total of alf paymenis of the full Service Payments forecast to be made
from the Termination Date to the Expiry Date shalt be calculated and
discounted at the Discount Rate;

the total of all costs reasonably forecast to be incurred by the Authority
as a result of termination shall be calculated and discounied at the
Discount Rate and deducted from the payment calculated pursuant to
paragraph 4.3.2 above, such costs to include (without double counting):

(a) a reasonable risk assessment of any cost overruns that will
arise, whether or not forecast in the relevant base case;

(b) the costs of providing the Services reasonably forecast to be
incurred by the Authority from the Termination Date o the
Expiry Date in providing the Proiect Operations to the standard
required; and

{c) any rectification costs required to deliver the Project Operations
to the standard required {including any costs reasonably
forecast to be incurred by the Authority to complete the Works)
and additional operating costs required to restore operating
services standards less {to the extent that such sums are
included in any calculation of rectification costs for the
purposes of this paragraph)} the aggregate of;

{i any insurance proceeds received {or held in the
insurance Proceeds Account) or which will be
received pursuani to policies maintained in
accordance with Clause 53 (insurance): and

{ii} amounts payable by the Authority in respect of
Capitai Expenditure under this Agreement which have
not been paid,

in each case such costs to be forecast at a level that will deliver the
Services to the standards required by this Agreement;

the Net Present Value at the Termination Date of all future Surplus
Payments forecast in the Financial Model shall be calculated and
deducted from the payment calculation pursuant to paragraph 4.3.2
above but only to the extent that the payment calculation pursuant to
paragraph 4.3.2 above less the sum of:

(a) the costs calculaticn pursuant to paragraph 4.3.3 above; and

{b) the Net Present Value at the Termination Date of all future
Surplus Payments forecast in the Financial Mcdel,
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4.4

4.5

46

exceeds the Revised Senior Debt Termination Amount.

If the parties cannot agree on the Adjusted Estimated Fair Value of the Agreement
on or before the date falling twenty (20) Business Days after the date on which the
Authority elected or was required pursuant to paragraph 2 (Refendering Election)
or paragraph 3 (Refendering Procedure) to follow the no retendering procedure in
accordance with this paragraph 4 (No Retendering Procedure)}, then the Adjusted
Estimated Fair Value of the Agreement shall be determined in accordance with
Clause 56 (Dispute Resclution).

The Adjusted Estimated Fair Value of the Agreement shall be paid in accordance
with Section & (General) of this Schedule Part 17 {Compensation on Termination).

In the event that the Adjusted Estimated Fair Value of the Agreement exceeds the
Maximum Termination Amount, the Adjusted Estimated Fair Value of the
Agreement shall be deemed to be an amount equal to the Maximum Termination
Amount.
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SECTION 3

COMPENSATION ON TERMINATION FOR FORCE MAJEURE

CONSEQUENCES OF TERMINATION FOR FORCE MAJEURE

1.1

1.2

If Project Co or the Authority terminates this Agreement pursuant to Clause 31.1
(Force Majeure) or Clause 53.13.2 the Authority shall pay to Project Co the "Force
Majeure Termination Sum" as set out in paragraph 1.2

Subject to paragraphs 1.4 to 1.6 below the Force Majeure Termination Sum shall
be an amount equal to the aggregate of:

1.2.1

1.2.2

123

the Base Senior Debt Termination Amount;

Redundancy Payments and Sub-Contractor Losses (but excluding
therefrom any claims for loss of profit);

an amount equal to the Subordinated Debt less an amount equal to the
aggregate of payments of interest paid on the Subordinated Debt
provided that where such figure is a negative number it shall be instead
fixed at zero; and

LESS, to the extent it is a positive amount, the aggregate of (without double
counting) in relation to the calculation of the Base Senior Debt Termination
Amount ar the amounts below;

1.2.4

1.2.5

the value of any right of Project Co to receive insurance proceeds (save
where such insurance proceeds are held in the Insurance Proceeds
Account and are to be applied in accordance with Clause 53.18 of this
Agreement in reinstatement, restoration or replacement, or in the case of
third party legal liability or employer's liability, in satisfaction of the claim,
demand, proceeding or liability) or sums due and payable from third
parties {but only when received from third parties) but excluding any
claims under any Sub-Contracts or claims against other third parties
which have not been determined or have been determined but not yet
paid provided that in such case Project Co shall assign any such rights
and claims under the Sub-Contracts or claims against other third parties
to the Authority and give the Authority reasonable assistance in
prosecuting such claims;

to the extent realised before the Inveice Date, the market value of any
other assets and rights of Project Co (other than those transferred to the
Authority pursuant to this Agreement) less liabilities of Project Co
properly incurred in carrying out its obligations under this Agreement as
at the Termination Date provided that no account should be taken of any
liabilities and obligations of Project Co arising out of;

(a) agreements or arrangements entered into by Project Co to the
extent that such agreements or arrangements were not entered
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1.3

1.4

1.5

1.6

17

into in connection with Project Co's ebligations in relation to the
Project; and

{b) agreements or arrangements entered into by Project Co to the
extent that such agreements or arrangements were not entered
into in the ordinary course of business and on commercial
arm's length terms; and

1.2.6 ameounts which the Authority is entitled to set off pursuant to Clause
46.12 of this Agreement.

To the extent that such assets and rights referred to in paragraph 1.2.4 above are
not realised and applied pursuant to that paragraph Preject Co shall on payment of
the Force Majeure Termination Sum assign such assets and rights fo the
Authority.

If the aggregate of the amounts referred to in paragraphs 1.2.1 and 1.2.3 is less
than the Revised Senicr Debt Termmination Amount, then the Force Majeure
Termination Sum shall be increased so that it is equal to the aggregate of the
Revised Senior Debt Termination Amount and the amount referred to in paragraph
1.2.2 LESS without double counting in relation to the calculation of the Revised
Senior Debt Termination Amount, the amounts referred to at paragraphs 1.2.4 to
1.2.6 above; provided always that (a) the amount referred to in paragraph 1.2.2
shall only be paid to the extent that Project Co has demonstrated to the
reasonable satisfaction of the Authority that the amount will not be paid (in whole
or in part) in payment of any Distribution and {b) if, at the time of termination, there
are any Additional Permitted Borrowings outstanding, no Sub-Contractor Losses
shall be paid in respect of any Sub Contract in circumstances where there is an
event of default under such Sub-Contract which would entitle Project Co to
terminate such Sub-Contract.

If a Distribution is made whilst any Additional Permitted Borrowing is outstanding
and Project Co has wilfully, or through gross negligence failed to comply with its
abligations under clause 8.4.4{a) of the Funders’ Direct Agreement then in addition
to the deduction of the Distribution made pursuant to paragraph (v) of the definition
of Revised Senior Debt Termination Ameunt, the Autherity shall be entitled to set
off the value of that Distribution a second time against the Force Majeure
Termination Sum, provided that the amount of the Force Majeure Termination
Sum shall never be less than the Revised Senior Debt Termination Amount.

If Project Co has wilfully or through gross negligence failed to comply with its
obligations under clause 8.4.4(b) of the Funders' Direct Agreement and there has
been an overstatement of the cash balances by Project Co as at that date which
has caused the Authority to reasonably believe that it would be required to pay a
lesser sum at the Termination Date than it actually is reguired to pay under the
terms of this Section 3 (Compensation on Termination for Force Majeure), then the
Force Majeure Termination Sum shall be reduced by the amount of such
overstatement (tc the extent such overstatement is still applicable at the
Termination Date), provided that the amount of the Force Majeure Termination
Sum will never be less than the Revised Senior Debt Termination Amount.

The Force Majeure Termination Sum shall be paid in accordance with Section 5
{General) of this Schedule Part 17 {Compensation on Termination).
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SECTION4

CORRUPT GIFTS AND FRAUD, BREACH OF REFINANCING OR BREACH OF NPD

REQUIREMENTS

Consequences of Termination for Corrupt Gifts and Fraud, Breach of Refinancing or
Breach of NPD Requirements

1.1

1.2

if the Authority terminates this Agreement pursuant to Clause 40.1.3(b), Clause
44.3 or Clause 45 (Breach of NPD Reguirements) the Authority shall pay to
Project Co an amount equal to the Revised Senior Debt Termination Amount;

LESS, to the extent it is a positive number, the aggregate of (without doubie
countingj:

1.1.1

the value of any right to receive insurance proceeds {save where such
insurance proceeds are held in the Insurance Proceeds Account and are
to be applied in accordance with Clause 53.18 of this Agreement in
reinstatement, restoration or replacement or, in the case of third party
{egal liability or employer's liahility, in satisfaction of the ciaim, demand,
proceeding or liability) or sums due and payable from third parties (but
only when received from third parties} but excluding any claims under
any Sub-Contracts or claims against ather third parties which have not
been determined or which have been determined but not paid provided
that in such case Project Co shali assign any such rights and claims
under the Sub-Contracts or claims against other third parties to the
Autherity and give the Authority reasonable assistance in prosecuting
such claims; and

to the extent realised before the Invoice Date, the market vaiue of any
other assets and rights of Project Ca {other than those transferred to the
Authority pursuant to this Agreement] fess liabilities of Project Co
properly incurred in carrying out its obligations under this Agreement as
at the Termination Date provided that no account should be taken of any
liabitities and obligations of Project Co arising out of:

{a) agreements or arrangements entered into by Project Co to the
extent that such agreements or arrangements were not entered
into in connection with Project Ca's ebligations in relation to the
Project; and

{b) agreements or arrangements entered into by Project Co to the
extent that such agreements or arrangements were not entered
into in the ordinary course of business and on commercial
arm's length terms.

To the extent that such assets and rights referred to in paragraph 1.1.2 above are
not realised and applied pursuant to that paragraph, Froject Co shall, on payment
of the sum referred to in paragraph 1.1 above, assign such assets and rights to the

Authority.
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1.3 The sum referred to in paragraph 1.1 above shall be paid in accordance with
Section 5 (Generaf) of this Schedule Part 17 (Compensation or: Termination),
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SECTION 5

GENERAL

PAYMENT AND INTEREST

Following termination foar Authority Default, Force Majeure, Corrupt Gifts or Fraud,
Breach of Refinancing or Breach of NPD Requirements

1.1

1.2

1.3

1.4

In respect of the termination payments o be made pursuant to any of Section 1
{Compensation on Termination for Authorily Default and Voluntary Termination,
Section 3 {Compensation on Termination for Force Majeure), or Section 4 {Corrupt
Gifts and Fraud or Breach of Refinancing or Breach of NFD Requiremenis) of this
Schedule Part 17 (Compensation on Termination} as soon as practicable after,
and in any event within twenty {20} Business Days of, the Termination Date,
Project Co shall give to the Authority an invoice for the relevant termination sum
and sufficlent supporting evidence, reasonably satisfactory to the Authority,
justifying the amount of the relevant termination sum including a breakdown of
each of the individual elements of such sum.

Subject to paragraph 1.3 below, the Authority shall pay to Project Co;

1.2.1 the relevant termination amount within forty (40} Business Days of the
invoice Date; and

12.2 interest an the relevant termination amount {cr any part of such amount
that remains outstanding} from the Termination Date untit the date of
payment:

{a} at the No Default Interest Rate for the period from (but
excluding} the Termination Date to {and including) the date
which is forty {40) Business Days after the Invoice Date; and

{b) thereafter, at the Defauit interest Rate.

The Authority shall be entitled to pay the amount payable pursuant to Section 3 or
Section 4 {(as the case may be) of this Schedule Part 17 (Compensation on
Terminatian) (“Termination Sum®) in four {4) equal instaiments by serving notice
on Project Co within thirty (30) Business Days of the invoice Date, in which case
the provisions of paragraph 1.4 shall apply.

In the event that the Authority elects to pay the Termination Sum in instalments
pursuant to paragraph 1.3 then:

1.4.1 the first such instalment (together with interest thereon calculated
pursuant to paragraph 1.4.2 below) shall be due on the first Business
Day occurring six {5} months afier the date of the Authority’s notice
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served pursuant to paragraph 1.3 above and the remaining instalments
(together with interest thereon calculated pursuant to paragraph 1.4.2
below) shall be due, respectively, on the first Business Day occurring
twelve {12), eighteen (18) and twenty-four {24) months after the date of
such notice; and

14.2 the Authority shall pay interest on the Termination Sum (or any part of
such sum that remains outstanding} from the Termination Date until the
date of payment at the No Default Interest Rate.

If the Authority fails to make a payment under paragraph 1.4.1 or 1.4.2 above in
full within ten (10} Business Days of the due date for payment, or an Adverse Law
or a Proposal for an Adverse Law is made then the outstanding amount of the
Termination Sum shall be immediately due and payable and, thereafter, the
Authority shail pay interest on such sum at the Default Interest Rate.

Following Retendering

1.5

18

1.7

Subject to paragraphs 1.6 and 1.8, following a retendering exercise under Section
2 (Compensation for Project Co Defaulf) of this Schedule Part 17 the Authority
shall pay to Project Co an amount equal to the Adjusted Highest Compliant Tender
Price no later than the date falling twenty (20) Business Days after the |ater of:

1.5.1 the date of the New Agreement; and

1.5.2 if Project Co has referred a dispute relating to the Adjusted Highest
Compliant Tender Price to dispute resolution pursuant to paragraph 3.11
of Section 2 (Compensation for Project Co Defaulff) of this Schedule Part
17, the date on which the dispute is finally determined in accordance with
Clause 56 (Dispute Resolution),

provided that, to avoid doubt, if the dispute referred by Project Co to dispute
resolution {pursuant to paragraph 1.5.2 above) concerns only a proportion of the
Adjusted Highest Compliant Tender Price then the Authority shall pay the
undisputed proportion of such sum no [ater than twenty (20) Business Days after
the date referred to in paragraph 1.5.1 above (the "Undisputed Payment Date")
and the Authority shall pay interest to Project Co on any amount of the Adjusted
Highest Compliant Tender Price which has been withheld, from the Undisputed
Payment Date until the date on which payment is due under paragraph 1.5.2
above at the No Default Interest Rate.

if the Authority has received all bids from bidders under the Tender Process and
has received a Compliant Tender but decides not to complete the Tender Process,
it shall notify Project Co of this decision and (if the Adjusted Highest Compliant
Tender Price is a positive number) pay to Project Co an amount equal to the
Adjusted Highest Compliant Tender Price within twenty (20) Business Days of
such notification.

If the Authority fails to pay the Adjusted Highest Compliant Tender Price {or any
proportion thereof) by the date on which payment is due in accordance with
paragraph 1.5 or paragraph 1.6 above, the Authority shall pay to Project Co
interest on such unpaid amount, which shall accrue on such amount at the Default
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1.8

interest Rate from (but not including} the date on which payment is due in
accardance with paragraph 1.5 or paragraph 1.6 akave until such amount is paid.

If the Adjusted Highest Compliant Tender Price is zero or a negative number then,
on entering into the New Agreement with the New Praject Co, the Authority shall
have no obligation to make any payment io Project Co and (if 2 negative number)
an amount equal to the Adjusted Highest Compliant Tender Price shall be due and
payable by Project Co to the Authority on the date of the New Agreement or
{where paragraph 1.6 applies} within tweniy (20) Business Days of notification
from the Authority pursuant to that paragraph.

Following no retendering

1.9

if the Authority follows the no retendering procedure set out in paragraph 4 of
Section 2 {Compensation for Project Co Defaulfy of this Schedule Part 17
(Compensation on Termination) then, subject to paragraph 1.10, the Authority
shall pay to Project Co an amount equal to the Adjusted Estimated Fair Value of
the Agreement no iater than the date falling twenty {20} Business Days after the
Compensation Date together with interest on such amount calculated in
accordance with paragraph 1.2.2 above unless the Authority has paid Post
Termination  Service Amounts pursuant fo paragraph 3.5 of Section 2
{Compensation for Project Co Defaulf) of this Schedule Part 17 (Compensation on
Termination).

To the extent that the Adjusted Estimated Fair Value of the Agreement is less than
zero, tnen an amount egqual io the Adjusted Estimated Fair Value of the
Agreement shall be due and payable by Project Co to the Authority on the
Compensation Date.

2 Full and Final Seftlement

21

fny and all sums irrevocably paid by the Authority to Project Co under this
Schedule Part 17 {Compensation on Termination) will be in full and final
settlement of each party's rights and claims against the other for breaches and/or
termination of this Agreement and any other Project Document whether under
contract, delict, restitution or otherwise but without prejudice to:

211 any antecedent liability of Project Co to the Authority which the Authority
has heen unable to set off pursuant to Clause 46.12 of this Agreement;

21.2 any antecedent liability of either party to the other that arose prior to the
Termination Date (but not from the termination itself) o the extent such
ability has not already been taken into account in determining or
agreeing the Authority Defauli Termination Sum, Adjusted Highest
Compliant Tender Price, or Adjusted Estimated Fair Value of the
Agreement, the Force Majeure Termination Sum or the sum due in
accordance with Section 4 of this Schedule Part 17 {Compensation on
Termination) as the case may he; and
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2.1.3 any liabilities arising in respect of any breach by either party of their
obfigations under Clause 47.6 of this Agreement which arises or
continues affer the Termination Date,

2.2 if either the Adjusted Highest Compliant Tender Price or (as the case may be} the
Adjusted Estimated Fair Vaiue of the Agreement is zero or a negative number the
Authority shall be released from all Yabiity to Project Co for breaches andfor
termination of this Agreemeni and any other Project Document whether under
contract, delict, restitution or otherwise save for;

2.2.1 any antecedent liability of the Authority which arose prior to the
Termination Date (but not from the termination itself) to the extent such
fiability has not already been taken into account in determining the
Adiusted Highest Compiiant Tender Price or the Adjusted Estimated Fair
Value of the Agreement {as the case may be}; and

222 any liabilities arising in respect of any breach by either party of their
obligations under Clause 47.6 of the Agreement which continues after
the Termination Date.

Costs

The costs andfor expenses to be taken into account in the calculation of all termination
sums due pursuant to this Schedule Part 17 (Compensation on Termination} shall only be
such costs and/or expenses fo the extent that they are reasonable and proper in gquantum
and shall have been or will be reasonably and properly incurred and shall only be counted
once.

Undisputed Amounts

If the calculation of any termination amount is disputed then any undisputed element of that
amount shall be paid in accordance with ihis Section 5 (Gseneraf} of this Schedule Part 17
{Compensation on Termination) and the disputed element shall be dealt with in accordance
with Schedule Part 20 {Dispute Resolution FProcedure},

Qutstanding Senior Debt Amount

51  The Authority shall be entitled to rely on the certificate of the Agent as conclusive
as to the amount of the Base Senior Debt Termination Amount or Revised Senior
Debt Termination Amount {as the case may be) outstanding at any relevant ime.

52 The receipt by the Agent of the Base Senior Debt Termination Amount or Revised
Senior Debt Termination Amount or elerents thereof {as appropriate} {as the case
may be) (and where appropriate any accrued interest or breakage costs as
certified in accordance with paragraph 5.1 above} shall discharge the Authority's
obligations to pay such sums to Project Co.
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SECTION 6

DEFINITIONS

“Adjusted Estimated Fair Value of the means, subject to paragraph 4.6 of Seclion 2

Agreement”

{Compensation for Froject Co Defaulty of this
Schedute Part 17 {Compensation on
Termination), the Estimated Fair Value of the
Agreement adjusted as foliows:

(a) where in respect of any month or part of
a month from the Termination Date to
the Compensation Date the FPost
Termination Service Amount is a
negative number, the aggregate of all
such negative Post Termination Service
Amounts shall be set against and shalt
reduce the Estimated Fair Value of the
Agreement {whether or nat such
amounts have been setoff by the
Authority pursuant to paragraph 3.8 of
Section 2 {Compensation for Project Co
Defaulfy of this Schedule Part 17
{Compensation on Terminatiom},

and the aggregate of the following amounis shall
be deducted fram the Estimated Fair Value of the
Agreement;

(b} the Post Temmination Service Amounts
actually paid by the Authority to Project
Co prior to the Compensation Date;

{c) the Tender Costs; and

{d} amounts that the Authority is entitled to
set off or deduct;

and the aggregate of the following amounts shall
be added to the Eslimated Fair Value of the
Agreement:

() ali credit baiances an any bank accounts
held by ar op behalf of Praject Co on the
date that the Estimated Fair Value of the
Agreement is caicuiated; and

{f any insurance proceeds and other
amaunts owing to Prgject Co {and which
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“Adjusted Highest Compliant Tender Price”

Project Co is entitled to retain), to the
extent not included in {e},

to the extent that;

(i {e] and (f} have not been directly
taken into account in calculating the
Estimated Fair Value of the
Agreement; and

{(iy the Authority has received such
amounts in accordance with this
Agreement or such amounts are
standing to the credit of the Insurance
Proceeds Account;

means, subject to paragraph 3.1% of Section 2
{Compensation for Project Co Defauify of this
Schedute Part 17 {Compernsation  on
Termination), the Highest Compliant Tender Price
adjusted as follows:

{a} where in respect of any month or part of
a month from the Terminafion Date fo
the Compensation Date the Post
Termination Service Amount is a
negative number, the aggregate of all
such negative Past Termination Service
Amounts shall be set against and shall
reduce such highest tender price
{whether or not such amounts have been
set-off by the Autharity pursuant to
paragragh 38 of  Section 2
{Compensation for Profect Co Defaulf) of
this Schedule Part 17 {Compensation on
Terminatiuny),

and the aggregate of the following amounts shall
be deducted from the Highest Compliant Tender
Price:

{b) the Past Termination Service Amounts
actually paid by the Authority to Project
Co prior to the Gompensation Date;

{c) the Tender Cosis; and

{d} amounis that the Authority is entitled io
set off ar deduct under this Agreement,
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“APB Distribution”

“Base Senior Debt Termination Amount”

and the aggregate of the following amaunts shall

(e)

{f)

be added fo such highest tender price:

ali credit balances an any bank accounts
held by or an behalf of Project Co on the
date that the highest priced Compliant
Tender is received; and

any insurance proceeds and other
amounts owing ta Praject Co {and which
Project Ca is entitled to retain), to the
extent not included in {e},

to the exlent that:

4] {e} and {f) have not been directly
taken into account in that Compliant
Tender; and

{i  the Authority has received such
amounts in accordance with this
Agreetnent;

means, for the pericd during which the Additional
Permitted Berrowing subsists, an amount equat
to the aggregate of all Distributions made during
that pericd up te an ameunt equal to the principal
of the Additional Permitted Borrowing on the first
day of that pericd;

means, subtiject to Clause 4.3

364

(@)

(b}

all  amounis outstanding at the
Termination Date, inciuding interest and
Default Interest accrued as at that date,
from Project Co to the Senior Funders n
respect of Permitted Borrowings {other
than in respect of Additional Permitted
Borrowing); and

all amounts including costs of early
termination of interest rate hedging
arrangements and other breakage costs,
payable by Project Co to the Senior
Funders as a result of a prepayment in
respect of Permitted Borrowings {other
than in respect of Additional Permitted
Borrowing), or, in the case of early
terminaton of interest rate bedging
arrangements only, as a resuit of
termination of this Agreement, subject ta



Project Co and the Senior Funders
mitigating all such costs o the exient
reasonably possible,

less, to the extent it is a positive amount the
aggregate of {without double counting in refation
to the calculation of the Base Senior Debt
Termination Amount or the amounts below):

Not used

alt amounts inciuding costs of early
termination of interest raie hedging
arrangements and other breakage
costs, payable by the Senier Funders
to Project Co as a resulf of prepayment
of amounts outstanding in respect of
Permitted Borrowings {other than in
respect of Additional Permitted
Borrowing), or, in the case of early
termination of interest rate hedging
arrangements only, as a result of
termination of this Agreament;

all other amounts received by the
Senior Funders on ar after the
Termination Date and before {he date
on which any compensation is payable
by the Authority lo Project Co as a
result of enforcing any other rights they
may have; and

iv. all credit balances on any bank
accounts (but excluding the Insurance
Proceeds Account) held by or on
behaif of Project Co on the Termination
Date:
“Compensation Date” means either:
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(a)

ii.

if paragraph 3 {Retendering Proceduie)
of Section 2 {Compensation for Project
Cc Defaulfy of this Schedule Part 17
{Compensation on Termination) applies,
the earlier of;

the date that the New Agreement is
entered into; and

the date on which the Autharity
pays the Adjusted Highest



“Compliant Tender”

“Gomphant Tenderer”

*Deemed New Agreement”

“Discount Rate”

Compliant Tender Price to Project
Co; or

(I if paragraph 4 (No Refendering
Pracedure) of Section 2 {Compensation
for Project Co Defaulty of this Schedule
Part 17 (Compensation on Termination}
applies, the date that the Adjusted
Estimated Fair Value of the Agreement
has heen agreed or determined,

means a tender that meets all of the Qualification
Criteria;

means a Suitable Substitute Contractor who
submits a Compliant Tender;

means an agreement on the same terms and
conditions as this Agreement, as at the
Termination Date, but with the foliowing
amendments:

a) if this Agreement is terminated prior fo
the Actual Completion Date, then the
Longstap Date shall be extended by a
period to allow a New Project Co (had
one been appointed) to achieve the
Actual Completion Date prior to the
Longstop Date ;

b} any accrued Deductions and/or Warning
Notices shall, for the purposes of
termination only, and without prejudice to
the rights of the Authority to make
financial deductions, be cancelled; and

c} the term of such agreement shall ke for
a period equal to the term from the
Termination Date to the Expiry Date;

means a discount rate expressed as {1+ real
base case project IRR + Gilt B — GHU A} {1 + 1} -1

where;

“real base case project IRR" is the real pre-tax
Project IRR as set out in the Financial Modai at
Financial Close;

"' is the agreed assumed forecast rate of
increase in RPI set out in the Financial Model as
at Financial Close for the remaining term of the
Agreement;
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“Distribukion”

*Estimated Fair Value of the Agreement”

“Fair Value”

*Highest Compliant Tender Price”

“Invoice Date”

“Liguid Market”

"Gilt A" is the real yield to maturity on a
benchmark government Gilt instrument of the
same maturity as the average life of the
outstanding Senior Debt as shown in the
Financial Model at Financial Close; and

"Giit B" is the real yield to maturity on a
benchmark government Gif instrument of the
same maturity as the average life of the
outstanding Senior Debt as shown in the
Financial Mode! as on the Termination Date;

has the meaning given in Schedule Part 23
{Refinancing);

means the amount determined in accordance
with paragraph 4 {No Refendering Procedure) of
Section 2 {(Compensation for Frofect Co Defaulf)
af this Schedule Part 17 {Compen=ation on
Termination} that a third party would pay to the
Authority as the market value of the Deemed
New Agreement;

means the amount at which an asset or liability
could be exchanged in an arms {ength
transaction between informed and willing parties,
other than in a forced or liquidated sale;

means the price offered by the Compliant
Tenderer {ff any) with the highest tender price,
and, if no Compliant Tenders are received,
means Zero,

means, in respect of the Authority Default
Termination Sum, the Force Majeure Termination
Sum or the Corrupt Gifts Termination Sum {as
appropriate}, the date that is the later of:

{a) the date on which the Authority receives
an invoice from Precjest Co for the
refevant termination sum; and

(b) the date on which the Authority receives
the supporting evidence required
pursuant to paragraph 1.1 of Section 5
(General) of this Schedule Part 17
{Compensatfion on Termination):

means that there are sufficient willing parties
{being at least two (2) parties, each of whom is
capable of being a Suitable Substitute
Contractor) in the market for design, build,
finange and maintain contracts or similar
contracts for the provision of services (in each
case the same as or similar to this Agreement)
for the price that is likely to bie achieved through a
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*Market Value Avajlability Deduction Amount”

“Maximum Service Payment”

“*Maximum Termination Amount”

“New Agreement”

tender to be a reliable indicator of Fair Value
provided always that any vehicle controlled and
established by the Senior Funders specifically for
the purposes of the Project and to which this
Agreement may be novated shall be discounted
in assessing whether there are sufficient willing
parties in the market for such purposes;

means for any month or part of a month, an
amount equal to the availabiity deduction that
was made to the Monthly Service Payment under
paragraph 4 of Section 3 of Schedule Part 14
(Payment Mechanism) in the month immediately
preceding the Termination Date, less an amount
equal to any availability deduction that was made
for @ Functional Area which was unavailable at
the Termination Date but which has subsequently
become available whether as a result of the
Authority  incurring  Rectification  Costs  or
otherwise;

means one twelfth of the Annual Service
FPayment payable at any time before any
deductions under Section 3 of Schedule Part 14
{Payment Mechanism} but allowing for indexation
under paragraph 2 of Section 2 of Schedule Part
14 {Payment Mechanism);

means efther an amount equal to the aggregate
of:

{a) the Base Senior Debt Termination

Amount; and

(b) the principal amount of the Subordinated
Debt outstanding; and

{c} Redundancy Payments and Sub-

Contractor Losses,

OR, if the aggreqgate of the amounts refarred to
in {a) and (b) above is less than the Revised
Senior Debt Termination Amount then an
amount equal to the aggregate of:

(d) the Revised Senior Debt Termination
Amount; and
(e} Redundancy Payments;

means an agreement on the same terms and
conditions as this Agreement at the Tarmination
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“New Project Co”

“No Default Interest Rate”

“Post Termination Service Amount”

Date, but with the following amendments:

(a) if this Agreement is terminated prior to
the Actual Completion Date, then the
Longstop Date shall be extended by a
period to allow a New Project Co to
achieve the Actual Completion Date prior
to the Longstop Date;

(b) any accrued Deductions and/or Warning
Notices shall, for the purposes of
termination only, and without prejudice to
the rights of the Authority to make
financial deductions, be cancelled;

(c) the term of such agreement shall be
equal to the term from the Termination
Date until the Expiry Date; and

{d) any other amendments which do not
adversely affect the Project Co;

means the person who has entered or who will
enter into the New Agreement with the Authority;

has the meaning given to the term “Margin” in the
Credit Agreement;

means for the purposes of paragraph 3
(Retendering Process) of Section 2
(Compensation for Project Co Defaulf) of this
Schedule Part 17  (Compensation  on
Termination), for the whole or any part of a month
for the period from the Termination Date to the
Compensation Date, an amount equal to the
Maximum Service Payment (pro rata for part of a
month) which would have been payable under
this Agreement had this Agreement not been
terminated, less an amount equal to the
aggregate of (without double counting):

{a) {where relevant) the amount by which
the Post Termination Service Amounts
for the previous month was less than
Zero;

(b) the Market Value Availability Deduction
Amount for that month; and

{c) the Rectification Costs incurred by the
Authority in that month;
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*QQualification Criteria”

“Rectification Costs”

“Redundancy Payments”

means the criteria that the Authority requires
tenderers to meet as part of the Tender Process,
which (subject to compliance with procurement
reguiations) shall be:

{a) the New Agreement terms;

(b} tenderers should have the financial
ability to pay the capital sum tendered
for the New Agreement and the financiat
ability to deliver the Works and/or the
Services {as appropriate) for the price
tendered;

(c the tenderers may only bid on the basis
of a single capital payment to be made
on the date of the New Agreement;

{d) the tenderer is experienced in providing
the Services o similar services;

{e} the technical solution proposed by the
tenderers is capable of delivery and the
tenderer is technically capable of
delivery of the Services; and

{fy any other tender criteria agreed by the
Authority and the Project Co;

means, for the purpeses of any Termination Date
that ocours after the Actual Completion Date, an
amount equal to the reaschable and proper costs
incurred by the Autharity in a particular manth or
part of a manth in ensuring that the Services are
available;

means redundancy payments and other
termination payments which are required under
Law to be made to employees of Project Co
reasonably and properly incurred by Project Co
arising as a direct result of terminating this
Agreement {provided that Project Co shall use all
reasonable endeavours to mitigate #s loss} and
provided that in calculating such amount no
acceunt should be taken of any liabilities and
obligations of Project Co arising out of:

{a} contracts of employment or other
agreements or arrangements enterad
into by Project Ca to the extent that such
contracts of employment agreements or
arrangemenis were not entered into in
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“Relevant Assumptions”

“Revised Senior Debt Termination Amount”

cannection with the Project, and/or

{b} contracts of employment or other
agreements or arrangements enfered
inta by Project Co to the extent thai such
contracts of employment agreements ar
arrangements were not entered into in
the ordinary course of business and on
commercial arm's iength terms;

means the assumptions that the sale of Project
Co is on the basis that there is no default by the
Authority, that the sale is on a going concern
basis, that no restrictions exist on the transfer of
share capital, that no Additional Permitted
Borrowing has taken place and therefore that the
effect of the Additional Permitted Borrowing on
the calculation of such amount is disregarded but
that otherwise the actual state of affairs of Project
Co and the Project is taken into account;

means, subject to Clause 4.3:

{a) all amocounts outstanding at the
Termination Date, including interest and
{other than in respect of Additional
Permitted Borrowing) Default Interest
accrued as at that date, from Project Co
to the Senior Funders in respect of
Permitted Borrowing; and

{b) all amounts including costs of early
termination of interest rate hedging
arrangements and other breakage costs,
payable by Project Co to the Senior
Funders as a result of a prepayment in
respect of Permitted Borrowing, or, in the
case of early termination or interast rate
hedging arrangements only, as a result
of termination of this Agreement subject
to Froject Co and the Senior Funders
mitigating all such costs ic the extent
reasonably possibie;

iess, to the extent it is a pasitive amount, the
aggregate of {(without douhle counting in refation
to the calculation of the Revised Senior Debt
Termination Amaunt or the amounts below):

i all credit balances on any bank accounts
{but excluding the Insurance Proceeds
Account) held by or on behalf of Project
Co on the Termination Date;
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*Senior Debt”

“Senior Funding Agreements”

“Sub«Contractor Losses”

ii. Mot used:

i, all amopunts, including costs of early
termination of interest rate hedging
arrangements and other breakage costs,
payable hy the Senior Funders to Project
Co as a result of prepayment of amounts
outstanding in respect of Permitted
Borrowing, or, in the case of early
termination of interest rate hedging
arrangements only, as a result of
termination of this Agreement;

iv. all other amaunts received by the Senior
Funders on or after the Termination Date
and before the date on which any
compensation s payable by the
Authority to Project Co as a result of
enforcing any other rights they may
have; and

v, alt APB Distributions;

means the financing pravided by the Senior
Funders under the Senior Funding Agreements;

has the meaning given in Schedule Part 1
{Definitions and Interpretation);

means:

{a) the amount reascnably and properly
payable by Project Co to the Contracter
under the terms of the Construction
Contract as a direct result of the
termination of this Agreement provided
that such amount shaif e reduced to the
extent that Project Co fails to use all
reasonable endeavours to mitigale such
amount; and

{h) the amount reasonably and properly
payable by Project Co to the Seivice
Provider under their contract with Project
Co as a direct result of the termination of
this Agreement provided that such
amount shall be reduced to the extent
that Project Co fails to use all reasonable
endeavours to mitigate such amount;

provided that in both cases no account should be
taken of any liabiliies and nbligation of Project
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“Suitable Substitute Contractor”

“Subordinated Debt”

“Tender Costs™

“Tender Process™

“Tender Process Monitor”

“Termination Sum”

Ce to the Sub-Contraclors arising out of:

agreements or arrangements entered into
by Project Co and/or the Sub-Contragtors to
the extent that such agreements or
arrangements were not entered inta in
connection with those parties obligations in
relation to the Project; andfor

agreements or arrangements entered into
by Project Co and/cr the Sub-Contractors to
the extent that such agreements or
arrangements were not entered into in the
ordinary course of business and an
commescial amm's length terms;

has the meaning given in the Funders’ Direct
Agreement;

means all of the debt incurred by Project Co to
the Subordinated Funders;

means the reasonable and proper costs of the
Autherity incurred in carrying out the Tender
Process and/or in connection with any calculation
af the Estimaied Fair Value of the Agreement;

means the process by which the Authority
requests tenders from any parties interested in
entering inio a New Agreement, evaluates the
responses from those interested parfes and
enters into a New Agreement with a new service
provider, in accordance with paragraph 3
(Retendering  Process) of  Section 2
{Compensation for Project Co Defaulf) of this
Schedule Part 17  (Compensafion on
Terminationy;

means the person appointed under paragraph 3.8
of Section 2 (Compensation for Project Co
Default) of this Schedule Part 17 (Compensation
on Termination);

has the meaning given in paragraph 1.3 of
Section 5 {General) of this Schedule Part 17
{Compensation on Termination).
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SCHEDULE PART 18

HANDBACK PROCEDURE

DEFINITIONS

In this Schedule Part 18 {Handback Procedure) and elsewhere in this Agreement (save
where Schedule Part 1 {Definitions and interprefations) provides to the contrary) the
following words shall have the following meanings:

“Handback Works” means the maintenance works {if any} required to he
carried out in respect of the Facilities in order to
procure that they will, on the Expiry Date, satisfy the
Handback Reguirements;

“Handback Programme” means the programme for carrying out the Handback
Works over the remainder of the Project Term
describing the total works to be carried out and the
method of carrying out such works during the overall
period in which the Handback Works are to be
executed:;

“Handback Amount” means the estimated cost of carrying out the Handback

Works.

On the Expiry Date, each element of the Facitities shall be in a condition which is;

2.1 consistent with Condition B of Facet 1: Physical condition of section 4. "Land and
Froperty Appraisal” of the Estatecode;

2.2 consistent with Condition A of Facet 4: Quality Condition of Estate code Section 4:
Land and Property Appraisal of the Estatecode;

2.3 consistent with Condition A of facet 5: Fire, Health and Safety Requirements
Condition of Section 4: “Land and Property Appraisal” of the Estatecode;

together referred to as {the "Handback Requirements”}.

Not less than two {2} years prior to the Expiry Date, Project Co and the Authority's
Representative shall conduct a joint inspection of the Facilities.

Within fifteen {15) Business Days after the completion of the inspectian, if it is found that any
element of the Facilities is not in a condition consistent with the Handback Reguirements,
Project Co shall forthwith provide to the Authority's Representative in accordance with
Schedule Part B {Review Frocedre):
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4.1 Project Co's proposal as to the Handback Warks;

4.2 Project Co’s proposal as to the Handback Programme; and

4.3 Project Ca's estimate of the cost of the Handback Amount.

The Authority's Representative may, within fifteen (15) Business Days after receipt of the
details set out in paragraph 4 from Project Co, raise comments in accordance with
paragraph 3 of Schedule Part B {Review Procedure)} on Project Co's proposals and estimate
rafarred to in paragraph 1 above,

On agreement, or determination in accordance with Schedute Pard 20 (Dispute Resolution
Procedurs}, of the Handback Works, the Handback Programme and/or the Handback
Amount {as the case may be}, Project Co shak procure that the Handback Works are carried
out in accordance with the Handback Programme so as to meet the Handback
Requirements. Project Co shall carry out the Handback Works at its own cost
notwithstanding that the actual cost of the Handback Wuorks may be higher than the
Handback Amount,

From the date of the agreement {or determination in accordance with Schedule Part 20
{Dispute Resoluticn FProcedure} of the matters ideniified in paragraph 6, the Authority shall
he entitled to withhold:

71 in the peried prior to the Senior Debt Discharge Date {as at the date of this
Agreement}, six and a quarter per cent (6.25%); and

7.2 thereafter thirty per cent (30%},

in each case of each subsequent Monthly Service Payment up to the amount of
the Handback Amount {the "Withheld Amount") and the provisicns of paragraph
11 shall apply. The Authority shall pay such amounts into an interest bearing
account in its own name {the "Retention Fund"}.

Project Cc may eject by notice in writing to the Authority within ten (10) Business Diays of
the agreement {or datermination in accordance with Schedule Part 20 {Dispute Resoiution
Procedure;) of the matters identified in paragraph & to procure the provision of a bond {the
“Handback Bond™} in favour of the Authority (and In a form acceptable to the Authority
{acting in its sole discretion)} for an amount equal to the Handback Amount and from a bank
or insurance company authorised to carry out business in the United Kingdom, and upon
delivery of the same to the Authority, the provisions of paragraph 7 shall not apply.

Project Co shall carry out the Handback Works to the satisfaction of the Authority's
Representative In accordance with Good Indusiry Practice and in accordance with the
Handback Programme so as {o meet the Handback Requirements.

Notwithstanding:
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10.1 the agreement of the Authority's Representative to any Handback Works, the
Handback Programme or the Handback Amount;

10.2 the participation of the Authorily's Representative in any inspection under this
Schedule; andior

10.3 the complete or partial carrying out of the Handback Works,

Project Go shall not be relieved or ahsolved from any obligation to conduct any other
inspection or to perform any other works in accordance with the Service Level Specification
and Method Statement for the Services.

Where this paragraph 11 applies, if and to the extent that Project Co carries out any material
part of the Handback Works in accordance with paragraph &, Project Co may make a claim
for payment for the work carried out. Any such claim shall be accompanied by a certificate
by Project Co setting out the works performed and the value of such works. The Authority
shall be entitled to require any reasonable further evidence in respect of the valuation of the
works, The Autharity shall make payment of the amount of a valid claim within twenty (20)
Business Days of the date of the claim and shall be entitled to withdraw that amount from
the Retention Fund. If at any time the amount in the Retention Fund is insufficient to cover
the costs claimed by Project Co, the Authority shall pay the unpaid portion of such valid
claim from any amounts which subsequently stand to the credit of the Retention Fund. In
the event that the amount remaining in the Retention Fund on the Expiry Date is insufficient
to cover Project Co's costs which have not been paid, Project Co shall bear the balance of
such costs itself,

Not iater than sixty (60) Business Days before the Expiry Date, Project Co and the
Autharity's Representative shall conduct a joint inspection of the Facilities. Such inspection
shall confirm whether or not the condition of the Facilities is in accordance with paragraph 1
above.

On, or within ten {10} Business Days after, the Expiry Date, the Authority's Representative
shall either;

13.1 issue to Project Co a Handback Certificate and return the Handback Bond or pay
any balance standing to the credit of the Retention Fund {as appropriate}, to
Project Ca; or

13.2 notify Project Co of its decision not to issue the Handback Certificate stating the
reasons for such decision.

Any notice given by the Authority's Representative in accordance with paragraph 13.2 shall
set out each respect in which the Handback Works have not been completed or the
Facilittes do not comply with the Handback Requirements and shall state the Authority’s
Representative's estimate of the cost of procuring that the Facilities compiy in all respects
with the Handback Requirements,

Project Co may, within fiteen {15} Business Days after receipt of the notice given in
accordance with paragraph 13.2 by notice to the Authority's Representative, object to any
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matter set out in the Authority’'s Representative’s notice. The notice from Project Ca shall
give details of the grounds of such objection and shait set out Project Co's proposals in
respect of such matters,

If ne agreement is reached between Project Co and the Autherity's Representative as to any
matter referred ta in Project Ca's notice given in accordance with paragraph 15 within fifteen
{15) Business Days of receipt of that notice by the Authority's Representative, then either
Project Co or the Authority's Representative may refer the matter for determination in
accordance with Schedule Part 20 (Dispute Resolution Procedure) as to:

16.1 whether the Facilities comply in all respects with the Handback Requirements; and

18.2 the estimated cost of procuring that the Facilities comply in all respects with the
Handback Requirements, where the Facilities do not comply in all respects with
the Handback Requirements.

if it is agreed or determined in accordance with Schedule Part 20 (Dispute Resolufion
Procedure) that the Facifities did not, at the Expiry Date, comply in alt respects with the
Handback Requirements, Projiect Ca shall pay to the Authority an amount equai to the
estimated cost of completing such Handback Works {less, where applicable, any amounts
standing to the credit of the Retention Fund at that time) or procuring that the Facilities
comply in all respects with the Handback Requirements. Such payment shall be made not
later than twenty {20} Business Days after the estimated cost has been agreed or
deterrmined and, upon such payment being received by the Authority, the Authority’s
Representative shall issue lhe Handback Certificate and return (where applicable} the
Handback Bond to Praoject Co.
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SCHEDULE PART 19
RECORD PROVISIONS
SECTION1
GENERAL REQUIREMENTS

Projert Co shall retain and maintain all the records {including superseded records) referred
to in Section 2 {Records to be Kepf) of this Schedule Part 19 (Record Provisions) in
accordance with this Section 1 {General Requirements) of this Schedule Fart 19 (Record
Provisions}, the requirements of Good Industry Practice, in chronolegical order, In a form
that is capable of audit and at its own expense, Project Co shall make such records
availahle for inspection to the Autharity where it has reasonable cause for requiring such
records, on giving reasonable notice shali provide such facilities as the Autharity may
reasonably require for its representatives to visit any place where the records are held and
examine the records maintained under this Schedule Part 19 {Record Provisions).

Wherever practical, original records shall be retained and maintained in hard copy form,
True copies of the original records may be kept by Project Co where it is not practicable to
retain original records,

Those records refating to the Project Operations (including the design, construction,
development, enhancement and maintenance of the Facilities) shall be retained for the
duration of the Agreement.

Financia! and other records (including without limitation all information provided in support of
any Change} shall be retained and maintained by Project Co for g period of at least six (6)
years after the end of the Project Term in sufficient detail, in apprapriate categories and
generally in such a manner to enable Project Co to comply with its obligations under Clause
63.1 and where appropriate to enable the data in such records to be entered into the
Financial Model so that the output from the Financial Madel {on the basls of such data) can
be directly compared with the actual financlal cashflow and perfarmance of Project Co.

Whare Project Co wishes to dispose of any records maintained as provided in this Schedule
Part 19 {Record Pravisions) which are mare than fifteen {15) years cold, or in respect of
which the required period for their retention has expired, then Project Co shall notify the
Authority and if, within forty {40) Business Days of such notice, the Authority elects to
receive certain of those records, then Project Co shall deliver up such records to the
Authority in the manner and at the focation as the Authority shall reasonably specify, and the
costs of retaining those records in safe storage and delivering up the same shall be borne
by Project Co.

Subject to paragraph 5, for a period of not mare than six {8} years following the termination
for whatever reason of this Agreement, Project Co shall retain in safe storage all such
records as are referred to in Section 2 {Records to be Kept) of this Schedule Part 19
{Record Provisions) which were in existence at the date of termination of this Agreement.
On the expiry of such period or at the earlier request of the Authority (and the Parties
acknowiedge that such a request shall be deemed to have been issued by the Autharity
upon the occurrence of any of the events set out in Clause 40.1.1 whether prior to or
following termination of this Agreement), Project Co shail deliver up all those records (or
where those records are required by statute to remain with Project Co or a Contracting
Associate of Project Co, coples thereaf) to the Authority in the manner and at the location as
the Authority shall reascnably specify. The Authority shall make available to Project Co all
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the records Project Co delivers up pursuant to this paragraph subject to reasonable notice.
The costs of retaining those records in safe storage and defivering up the same shali be
borne;

6.1 by Project Co where the termination arises as a result of a Project Co Event of
Default; and
6.2 by the Authority where the termination arises for any other cause.

Withaut prejudice to the foregoing, Project Co shalt provide the Authority:

71 s soon as they may be available and in any event within sixty (60} Business Days
after the end of the first six (6) months of each financial year of Project Co which
falis during the Project Term, a copy, cettified as a true copy by an officer of
Project Co, of its unaudited interim accounts and, if appropriate, of consolidated
unaudited interim accounts of Project Co, its Subsidiaries and Halding Company (if
any} which would {if Project Co were listed on the London Stock Exchange
whether or not it is} be reguired to be sent lo shareholders as at the end of and for
each such six {6) month period; and

7.2 as soon as they shall have bheen sent to its shareholders in order to be laid before
an annuai general meeling of Project Co but not later than one hundred and thirty
{130) Business Days after the end of each accounting reference peried of Project
Co part cr all of which falls in a Contract Year, a copy of Project Co's audited
accounts and if appropriate, of the consclidated audited accounts of Project Co
and, its Associated Companies (if any), in respect of that period, prepared in
accordance with the Companies Act 1985 and generally accepted accounting
principles and bases in Scotland, consistently applied together with copies of all
related directors' and auditors' reports and all other notices/circulars to
shareholders.

Project Co shall provide to the Authority on 31 March, 30 June, 30 September and 31
December each year a document listing all information provided by it to the Senior Funders
during the preceding three (3} month pericd and, at the requast of the Authority, provide to
tha Authority any information provided by it to the Senior Funders during the Project Term
and any other information refating to the Projact that the Authority may reasanably require.

Any drawings required to he made or supplied pursuant to this Agreement shall be of a size
appropriate to show the detail to be depicted clearly without magnifying aids and shall
conform to British Standards 1192 or 308 or equivalent as appropriate. Where by prior
agreement the Autherity has agreed to accept micrafilm, microfiche or ather storage media
(which must include secure back up faciiities), drawings and other documents shall be made
or supplied in such form as has been agreed.

Upon termination or expiry of this Agreement, and in the event that the Authority wishes lo
enter into another contract for the operation and management of the Project, Project Co
shall {and shali ensure thal the sub-contractors wilf} comply with all reasonable requests of
the Authority to provide information refating to Project Co's costs of operating and
maintaining the Project.
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Project Co shall use all reasonable endeavours to assist the Authorily in its preparation of
any report and/or return required pursuant fo regulations, directions or guidance applicable
to the Authority {in each case as amended, replaced or consolidated from time to time) or as
required by external agencies including without limitation, reports and returns regarding the
physical condition of the Facilities, health and safety, under the Fire {(Scotland} Reguiations
2005 and the Fire Safety {(Scotland) Reguliations 2008, refating to environmental health and
to comply with The NHS and You or any document replacing it {where appropriate} or
required by the Scottish Government Health Directorates, the Scottish Government or the
Scottish Futures Tryst from time to time.
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SECTION 2
RECORDS TO BE KEPT

This Agreement, its Schedule and the Project Documents inciuding all amendrnents to such
agreermments,

Proiect Co shalt at alf times maintain a full record of particulars of the costs of performing the
Project Operations, including those relating to the design, construction, mainienance,
operation and financs of the Facilities. This shall require Project Co o keep {and where
appropriat2 to procure that the sub-contractors shall keep) books of account in accordance
with best accountancy practice with respect to the Agreement showing in detall:

2.1 administrative overheads;

2.2 payments to Sub-Contractors and to sub-contractors;

2.3 capital and revenue expenditure; and ;

24 such other items as the Authority may reasonahly require to conduct cost audits

for verification of cost expenditure or estimated expenditure, for the purpose of
Clause 29.11, Schedule Part 16 (Change Pratocof) and Clause 32 {Changes in
Law),

and Project Co shall have (and procure that the sub-gontractors shall have) the books of
account evidencing the items listed in paragraphs 2.1 to 2.4 avallable for inspection by the
Authority {and any expert) upon reasonabie notice, and shall presant a report of these fo the
Authority as and when requested.

All other documents, software or other information expressly referred to in this Agreement.

Records relating to the appointment and supersessicn of the Authority's Representative and
Project Co's Representative.

Project Data.

Documents, drawings, design data or submissions raised in accordance with Schedule Part
8 (Review Procedure}.

Documents relating to ptanning applications, consents, refusais and appeals.

Records relating to any specialist or statutory inspections of the Facilities, including any
roadways.
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12

13

14

15

16

17

18

19

20

21

22

23

24

Notices, repents, results and certificates relating to completion of the Works and campletion
of the commissioning activities.

All ocperation and maintenance manuais and a full record of ali maintenance procedures
carried out during the Project Term,

Documents relating to events of Force Majeure, Deiay Events and Relief Events and the
consequences of the same.

All formal notices, reports or submissions made to or received frgm the Authority's
Represantative in connection with the provision of Services, the Monitoring of Performance
or the availability of the Facilities.

All certificates, licences, registrations or warranties related to the provisian of Services.

Documents in support of claims for Services Payments.

Documents submitted in accordence with Schedule Part 18 {(Change Profocol) and all
documents provided in support,

Documents related to referrals to the Dispute Resoiution Procedure,

Documents related to change in ownership or any interest in any or all of the shares in
Project Co and/or Hold Co.

Documents relating to the rescheduling of the indebtedness of Project Co or refinancing of
the Project.

Tax invpices and records related to Vaiue Added Tax.

Financial records, including audited and unaudited accounts of Hold Co and Project Go and
related reports

Recards required hy Law (including in relation to Health and Safety matters and health and
safety files prepared pursuant to CDM Regulations} and all Consents.

Documentis relating to insurance and insurance claims.,

All other records, notices or certificates required to be produced and/or maintained hy
Project Co pursuant to this Agreement ar any Project Document.

Records of all persons employad by Project Go or its sub-contractors and who are whoily ar
mainly engaged in the delivery of Services .
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SCHEDULE PART 20

DISPUTE RESOLUTION PROCEDURE

The procedure set cut in this Schedule Part 20 (Dispute Resofution Procedure) shall apply
to any dispute, claim or difference arising out of or relating to this Agreement {"Dispute”)
except where it has been excluded from this procedure by an express term of this
Agreement.

This Dispute Resclution Procedure shall not impose any pre-condition on either party or
otherwise prevent or delay either party from commencing proceedings in any court of
competent jurisdiction in refation o any Dispute in which that party requires either;

2.1 an order (whether interliocutory or final} resiraining the other party from doing any
act or compeliing the other party to do any act; or

2.2 a decree for a liquidated sum to which there is no stateable defence.
MEDIATION
3.1 if the parties have been unable to resolve the Dispute within twenty (20) Business

Days of the Dispute arising, they may {if both parties so agree) refer the Dispute to
mediation on such conditions as may be agreed between the parties. Any
mediation shall be completed within thirty {30} Business Days of such referral and
any agreement arising therefrom shall be recorded in writing and sigred by the
parties and shall be binding and final to the extent set out in such agreement
unless otherwise agreed,

3.2 Far the avoidance of doubt, mediation shall not he a precondition to the
commencement of Adjudication or court proceedings.

ADJUDICATION

4,1 Either party may at any time (natwithstanding that other dispute resoiution
procedurss are running concurrently} give the other party to the Dispute notice of
its intention to refer the Dispute to adjudication {the "Notice of Adjudication”}.
The party giving the Notice of Adjudication {the "Referring Party”} shall by the
same means of communication send a copy of the Notice of Adjudication to an
adjudicator selected in accordance with paragraph 4.2 below or paragraph 4.11
{Raiatad Adjudicator) below {the "Adjudicator™).

4.2 The Adjudicator nominated to consider a Dispute referred to him shall, subject to
paragraph 4.11, be selected on a strictly rotational basis from the relevant panel of
adjudicators appointed in accordance with the following:

4.2.1 there shall be two (2) paneis of adjudicalors, one in respect of
construction matters {the "Construction Panel’) and ong in respect of
operational and maintenance matters {the "Operational Panel). Ail the
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4.2.3

4.2.4

4245

428

427

adjudicators on each panel shall be wholly independent of Prcject Co,
the Authority, the relevant Sub-Contractor and any of the major
competitors of Project Ca or the relevant Sub-Contractor,;

the Construction Panel shall be comprised of three (3} adjudicators as
identified in paragraph 7 {FPanef Members),

the Operational Panel shall be comprised of three {3} adjudicators as
identified in paragraph 7 (Panel Members);

if any member of efther panel resigns during the term of the Agreement,
a replacement adjudicator shall be appointed by Proiect Co and the
Authority as soon as practicable;

if Project Co and the Authority are unable to agree on the identity of any
replacement adjudicator, the Chairman {or Vice Chairman) for the time
being of the Chartered institute of Arbfraiors Scottish Branch shall
appoint such adiudicator(s} within seven (7} days of any application for
such appointment by either party;

in the event that the first panel member is unable or unwilling to confirm
gceeplance of his appointment as Adjudicator or where he fails to
respond within two {2) days of the date of the Noiice of Adjudication,
then the Referring Party shall invite the persen next in line to act as
Adiudicator., in the event that the second panel member is unwilling or
unable to confirm acceptance of his appointment as Adjudicator within
four (4) days of the date of the Notice of Adjudication or if the parties
disagree as to the relevant panel of adjudicators to be used, then the
Referring Party may apply to the Chairman {or Vice Chairman] for the
time being of the Charlered Institute of Arbitrators Scottish Branch who
shall within seven {7} days of the date of the Notice of Adjudication,
nominate an Adjudicator {who shail aiso within the same period, confirm
acceptance aof his appaintment as Adjudicator) to determine the Dispute
described in the Nofice of Adjudication;

no member of either panel shall be entitled to accept an appoiniment to
act as Adjudicator unless he is willing alsc to be appointed as the
adjudicator to adjudicate any dispute which:

(& may arise between Project Co and the Contracter and raises
issues which, in the opinian of Project Co, are substantially the
same as or connected with the Dispute in refation to which he
has been appointed; andfor

(b} may arise between Project Co and the Service Provider and
raises issues which, in the opinion of Project Co, are
substantially the same as or connected with the Dispute in
refation {o which he has been appointed; and/or
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4.3

4.4

4.5

4.6

47

4.8

49

(c) may arise between Project Co and the Independent Tester and
raises issues which, in the opinion of Project Co, are
substantially the same as or connected with the Dispute in
relation to which he has been appointed.

The Referring Party shall, within seven (7) days of the date of the Notice of
Adjudication, serve its statement of case (the "Referral Notice") on the
Adjudicator (appointed pursuant to paragraph 4.2) and the other party to the
Dispute (the "Responding Party"). The Referral Notice shall set out each
element of the Referring Party's claim and the relief or remedy sought in sufficient
detail so as to enahle the Responding Party to understand and, where appropriate,
respond to the claim and the Referral Notice shall be accompanied by copies of, or
relevant extracts from, this Agreement and such other documents as the Referring
Party intends to rely upon. The date of the referral of the Dispute (the "Referral)
shall be the date of the Referral Notice.

Within seven (7) days of appointment in relation to a particular Dispute, the
Adjudicator shall establish the procedure and timetable for the adjudication. The
Adjudicator shall have absolute discretion as to how to conduct the adjudication,
including whether a meeting is necessary. He shall establish the procedure and
timetable subject to any limitation within this Agreement. The parties shall comply
with any request or direction of the Adjudicator in relation to the adjudication.

The Adjudicater shall reach a decision on the Dispute within twenty-eight (28) days
of the date of the Referral {or such other period as the parties may agree). The
Adjudicator may extend the pericd of twenty eight (28) days by up to fourteen (14}
days with the consent of the Referring Party. Unless the parties otherwise agree,
the Adjudicator shall give reascns for his decision. Unless and until the Dispute is
finally determined by Court proceedings or by an agreement in writing between the
parties, the Adjudicator's decision shall be binding on both parties who shall
forthwith give effect to the decision.

The Adjudicator's costs of any reference shall be borne as the Adjudicator shall
specify or, in default, equally by the parties. Each party shali bear its own costs
arising out of the adjudication, including legal costs and the costs and expenses of
any witnesses.

The Adjudicator shall be deemed not to be an arbitrator but shall render his
decision as an adjudicator and the law relating to arbitration shall not apply to the
Adjudicator or his determination or the procedure by which he reached his
determination.

The Adjudicater shall act fairly and impartially and may take the initiative in
ascertaining the facts and the law. The Adjudicator shall have the power to open
up, review and revise any opinion, certificate, instruction, determination or decision
of whatever nature given or made under this Agreement.

All information, data or documentation disclosed or delivered by a party to the
Adjudicator in consequence of or in connection with his appointment as
Adjudicator shall be treated as confidential. The Adjudicator shall not, save as
permitted by Clause 61 (Confidentiality), disclose to any person or company any
such information, data or documentation and all such information, data or
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4.10

4.11

412

documentation shall remain the property of the party disclosing or delivering the
same and all copies shall be returned to such party on completion of the
Adjudicator's work.

The Adjudicator is not liable for anything done or omitted in the discharge or
nurported discharge of his functions as Adjudicator unless the act ar omission s in
bad faith. Any employee or agent of the Adjudicator is similarly protected from
fiabifity. :

4.10A.1 The Adjudicator may on his own initiative or on the request of the
Referring Party or Responding Party correct his decision s0 as to remove
a clerical or typographical error arising by accident or omission.

4.10A.2 Any correction of a decision shall be made within five (5} days of the date
upon which the Adiudicator's decision was delivered to the parties.

4.10A.3 Any correction of a decision shall form part of the decision.

if any Dispute raises issues which, in the opinion of Project Co, are substantially
the same as or connected with issues raised In a dispute or difference arising out
of or relating to any other agreement (all such agreemants being referred tc as the
"Related Agreements") between:

411.1  Project Co and the Contractor;
4.11.2  Project Co and the Service Provider; and/or,
4113  Project Co and the independent Tester,

which was or has been referred to adjudication (the "Related Adjudication”} and
an adjudicator has already been appointed {the "Related Adjudicator"} then
Project Co may request that the Dispute be referred to the Related Adjudicator
and paragraphs 4.12 to 4.14 shali apply.

Subject to paragraphs 4.13 and 4.14 below, in the event that a Refated Adjudicator
orders that a Dispute under this Agreement be consalidated with a Related
Adijudication with which he is dealing under the Related Agreement, then;

4.12.1  with effect from the time of such order, the Dispute shall be determined
by the Related Adjudicatar, who shali become the Adjudicator; and

4.12.2  such order shall be binding on Project Co and the Authority and hoth of
them shall acknowledge the appointment of the Related Adjudicator as
the adjudicator of the Dispute, with Project Co or the Authority {as the
case may be) using its best endeavours to procure that the third party
who is a party to the Related Agreement shall with effect fram the time of
such order comply with the regquirements of the Related Agreement
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4.14

{including if applicable any reguirement or direction of the Related
Adjudicator appointed under such Related Agreement) as to the future
conduct of the determination of the Dispute and the Related
Adjudication; and

412.3 notwithstanding paragraph 4.8, Project Co and the Authority shall be
iointly responsible with the third party who is a party to the Related
Agreement for the Related Adjudicator's fees and expenses inciuding
those of any spetialist consultant appointed under the adjudication
procedure in the Related Agreement, in respect of the period in which
the Dispuie is consolidated with the Related Adjudication pursuant to an
order of the Related Adjudicator (“Consolidated Adjudication Costs™).
Froject Co and the Authority agree that the Related Adjudicator shall
have the discretion to make directions to require Project Co, the
Authority and the third party who is a party to the Related Agreement to
pay or make contrihution to the Consoclidated Adjudicatinn Costs in
different proportions. If no such directions are made, Praoject Co, the
Authority and the third party who is a party to the Related Agreement
shall bear the Consofidated Adjudication Costs in equal shares, and if
Project Co, the Authority or the third party has paid more than such equai
share, that party or third party shall be entitfed to a contribution from the
ather party, parties or third party, as the case may be.

Notwithstanding anything to the contrary a Dispute under this Agreement may anly
be consolidated with a Related Adjudication, if the Relaied Adjudicator receives
particulars of the Dispute within ten (10) days of the referral of the Related
Adjudication to the Related Adjudicator under the Related Agreement.

Where Project Co requests that a Dispute under this Agreement be consolidated
{in terms of paragraph 4.11) with a Related Adjudication and heard by the Related
Adjudicator, the Dispute may only be consolidated where the Authority has
previously consented in writing to the identity of the Related Adjudicainr appointed
in respect of the Related Adjudication. The Authority's consent to such reguest
shall not be unreasonably withheld and if the Authority refuses to consent, it must
give reasans in writing for its refusal. Shouid the Authority fail to respond within
twa {2} days of receipt of such a request it shall be deemed to have consented to
the appointment of the Related Adjudicater. Where the Related Adjudicator is on
the Construction Fanel ar Operatianal Panel at the time of the Referral then the
Authority shall be deemed to have consented to the appointment of the Relaled
Adjudicatar.

COURT PROCEEDINGS

Subject to paragraph 4 {Adjudication) all Disputes, to the extent not finally resalved pursuant
to the procedures set out in the foregoing provisions of this Scheduie Part 20 (Dispufe
Resoiution Procedure), shall be referred to the Court of Session in Edinburgh.

SUBMISSIONS IN RELATION TO ADJUDICATION

6.1

If any Dispute raises issues which relate to;
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6.2

5.3

6.4

6.5

6.1.1 any dispute between Project Co and the Coniractor arising under the
Construction Confract or otherwise affects the relationship or rights of
Project Co and/or the Contractor under the Construction Contract {the
"Construction Contract Dispute”}; or

6.1.2 any dispute between Project Co and the Service Provider arising under
the Service Contract or otherwise affects the relationship or rights of
Project Co and/or the Senvice Provider under the Service Contract (the
"Service Contract Digpute"); or

6.1,3 any dispute between Project Co and the Independent Tester arising
under the Independent Tester Contract or otherwise affects the
relationship or rights of Project Co and/or the Independent Tester under
the Independent Tester Contract {the "Independent Taster Contract
Dispute™),

then Project Co may include as part of its submissions made to the Adjudicator
submissions made by the Contractor or by the Service Provider or ihe
Independent Tester as appropriate.

Any submissions made by the Contractor or the Service Provider or the
Independent Tester shai:

6.2.1 be made within the time HImits applicabie to the delivery of submissions
hy Preject Co to the Adjudicator; and

B.2.2 concern only those matters which relate to the Dispute between the
Autherity and Project Co arising out of this Agreement or in connection
therewith,

Where the Contractor or the Service Provider or the independent Tester makes
submissions in any reference before the Adjudicator, the Adjudicator's costs of
such reference shall be borne as the Adjudicator shall specify, ar in default, one-
third by the Authority and iwo-thirds hy Project Co.

The Authority shaif have no liability to the Contractor or the Service Provider or the
Independent Tester arising out of or in connection with any dscision of the
Adjudicator or in respect of the costs of the Centractor or the Service Provider or
the Independent Tester in participating in the resolution of any Dispute under this
Agreement.

Project Co shall not allow the Contracior or the Service Provider or the
Independent Tester access to any Confidential [nformation relevant to the issues
in dispute between the Authority and Project Go save wherzs;

6.5.1 the Confidential Information is relevant also to the issues relating to the
Construction Contract Dispute or the Service Contract Dispute or the
Independent Tester Contract Dispute as the case may be; and
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B.5.2 Project Co has first delivered to the Authority a written undertaking from
the Contractor and/or the Service Provider andfor the Independent
Tester {as appropriate} addressed to the Authority that they shall not use
any such Confidential Information otherwise than for the purpose of the
dispute resolution proceedings under this Agreement and that they shalt
not disclose such Confidential information to any third party other than
the Adjudicator or the courts or any professional adviser engaged by the
Contractor or the Service Provider or Independent Tester (as
appropriate} to advise in connection with the Dispute.

PANEL MEMBERS

The panel memhers referred to in paragraph 4 are as foliows:

Construction Pane! I

Operationai Panel I

—

NQ LOSS

Where the Authority would otherwise be expressly liabie to make payment to Project Co of
sums which include amounts payable in turn by Project Co to any Sub-Contractor, the
Authority shall not be entitled to withhaid, reduce or avoid any such payment to Projeet Co in
refiance only on the fact that the amouni which is due from Praject Co to the Sub-Contractor
or the entitement of the Sub-Confractor to payment of such amount as a resuit of the
circumstances giving rise to the Authority's obligation to pay, s conditionai on the
entittement of, or receipt of payment by Project Co from the Authority.

GCONTINUING OBLIGATIONS

Unless this Agreement has aiready heen repudiated or terminated, the parties shall,
{notwithstanding that any Dispute is subject to the Dispute Resolution Procedure set out in
this Schedule Part 20 {Dispule Resclution Pracedurs)), continue to carry out thelr
obiigations in accordance with this Agreement.
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Name

Date of incorporation

Registered number

Registered office

Directors

SCHEDULE PART 21
PROJECT CO INFORMATION
SECTION 1

FROJECT CO INFORMATION

Seacole National Centre Limited

25 March 2014

SC473464

interserve House, Almondview Business Park,
Livingston EH54 6SF

Name

Address

Richard Coe

Nige! William Michaet Goddard Chism

Robert James Marsden

Brian Patrick Furiohy

Julia Kennedy

Secretary

N/A

Subsidiary undertakings at the date of this Agreement N/A

Authorised and issued share capital at the date of this Agreement

Name and address of registered
. holder

Number and class held | Amount paid up

Seacoie National Centre {Holding)
Limited, interserve House,
Aimondview Business Park,

: Livingstan EH54 65F

99 A ordinary shares of | £99.00
£1.00 each

The Authority

1 B ordinary share of £1.00
£1.00 each
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SECTION 2
HOLD CO INFORMATION

Name : Seacole National Centre {Holding) Limited
Date of Incorporation : 25 March 2014

Registered number ; SC473409

Registered office : {nterserve House, Afmondview Business Patk,

Livingston EH54 6SF

Directars

Nama Addrass

Richard Coe

. Nigel Willlam Michae! Goddard Chism

Robert Jamas Marsden

| Brian Patrick Furiong

Secretary : N/A

Subsidiary undertakings at the date of this Agreement  :  Seacole Naticnal Cenire Limited

Authorised and issued share capital at the date of this

Agreement
Name and address of regisiered Number and class held | Amount paid up
holder
Kajima Partnerships Limited, 55 50 A Ordinary Shares of | £560.00
Baker Street, London, Wil 8EW £1.00
Inferserve investments Limited, 50 B Qrdinary Shares of | £50.00
. interserve House, Ruscombe Park, £1,00
% Twyfard, Reading, RE10 84U

Loan Stock at the date of this Agreement issued as follows:
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SCHEDULE PART 22
CERTIFICATES
Commencement Certificate
Issued by: [AUTHORITY]

Address: I i

Praject Co: [PROJECT COQ]

Address: [ ]

Issuedatel .......co.nn

Woaorks:

Situated at:

Design Build Finance and Maintain Agreement dated:

Ifwe certify that this is the Cocmmencement Certificate issued pursuant to Clauses 2 {Exscution and
Defivery of Documents) and 9 (Nature of Land /nferests) and Secticn 2 {Documents to be defivered by
the Authority} of Schedule Part 2 {Coempletion Documents) of the above mentioned Design Build
Finance and Maintain Agreement.

To be signed by cr for the issuer named above.

SIONEA oo ie e et e e e e e e e e e e
[AUTHORITY]
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Handback Certificate

tssued by: Authority's Representative
Address: { ]

Authority: [AUTHORITY]

Address: [ ]

Project Co: [PROJECT CO]

Address: [ |

Issuedate: ..................

Works

Situated at

Design Buiid Finance and Maintain Agreement dated:  .......................

Iiwe certify that the condition of the Facilities is in accordance with paragraph 1 of Schedule Part 18
(Handback Procedure) of above mentioned Design Build Finance and Maintain Agreement.

To be signed by or for the issuer named above.

[AUTHORITY]
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*Certificate of Practical Completion

Issued by: Independent Tester — | 1
Address: [ ]
Project Co: [FROJECT GO]
Address: [ I
Authority: {AUTHORITY]
Address: [ ]
Contractor: {CONTRACTOR]
Address: [ ]
[ssuedate: ............cooeenee.

Works:

Situated at:

Design Build Finance and Maintain Agreement dated; .....................

Under the terms of the above-mentioned Design Buiid Finance and Maintain Agreement,
IAwe certify that the Actual Completion Date of the Works was achieved an { I

To be signed by or for the issuer named ahove.

SIgNE. e e e e e
[INDEFENDENT TESTER]
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SCHEDULE PART 23

REFINANCING

Requirement for Autharity Consent

1

Project Co shall obtain the Authority’s prior written consent to any Qualifying Refinancing
and both the Authority and Project Co shall at all times act in goed faith with respect to {(a)
any Refinancing or (b} any potential or proposed Refinancing under Article 3 of the Articles
of Association,

The Authority shail be entitled to receive:

2.1 a 80% share of the Margin Gain arising from any Qualifying Refinancing which
gives rise to a reduction in the Margin from the Margin as shewn in the Senior
Funding Agreements as at Financial Close {or, in the case of a second or
subsequent Qualifying Refinancing, from the Margin as shown in the Senior
Funding Agreements as updated at the immediately preceding Qualifying
Refinancing);

2.2 a share of any Refinancing Gain {arising othenwise than from a reduction in
Margin) from a Qualifying Refinancing, in respect of any Refinancing Gain {when
considered in aggregate with all previous Qualifying Refinancings) as follows:

2.2.1 far a Refinancing Gain from £1 up to £1 millien, a 50% share;

222 for a Refinancing Gain from £1 miifion up to £3 million, a 60% share;

2.2.3 for a Refinancing Gain in excess of £3 million, a 70% share.

The Authority shali not withhold or delay its consent to a Qualifying Refinancing to cbtain a
greater share of the Refinancing Gain than that specified in paragraph 2 above.

Project Co Details

Project Co shall premptly provide the Authoarity with full details of any proposed Qualifying
Refinancing, inciuding a copy of the proposed financial model refating to it {if any) and the
basis for the assumptions used in the proposed financial model. The Authority shall {befare,
during and at any time after any Refinancing} have unrestricted rights of audit over any
financiaz model and documentation (inciuding any aspect of the calculation of the
Refinancing Gain) used in connection with the Refinancing whether that Refinancing is a
Qualifying Refinancing or not.

Receipt of Gain

The Authority shall have the right to elect to receive its share of any Refinancing Gain
{including any Margin Gain) as:
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5.1 a single payment being the proportion {corresponding to the proportion of the
Refinancing Gain to which the Authority is enlitled pursuant to paragraph 2 above)
of the amount which, but for the provisions of this Schedule Part 23, would
otherwise be capable of being released as a Distribution andfor a Surplus
FPayment on or about the date of the Refinancing;

52 a reduction in the Annual Service Faymenis over the remaining term of this
Agreement; or

5.3 a combination of the ahave,

Method of Calculation

6 The Authority and Praoject Co will negotiate in good faith to agree the basis and method of
calculation of the Refinancing Gain {including any Margin Gain} and payment of the
Authority's share of the Refinancing Gain {taking into account how the Authority has elected
to receive its share of the Refinancing Gain under paragraph 5 (Receipt of Gain} abave). If
the parties fail to agree the basis and method of calculation of the Refinancing Gain or the
payment of the Authority's share, the dispute shall be determined in accordance with
Schedule Part 20 {Dispute Resolution Procedurs).

Costs

7 The Refinancing Gain (including any Margin Gain) shall be calculated after taking into
account any breakage costs necessary to facilitate the Qualifying Refinancing together with
the reasonable and proper professional costs that each party directly incurs in refation to the
Qualifying Refinancing and on the basis that all reasonable and proper professional costs
incurred by the Autharity will be paid to the Authority by Project Co within twenty eight (28)
days of any Qualifying Refinancing. Such costs shall be alivcated pro rata between the
Margin Gain (if any) and the remaining Refinancing Gain.

] Without prejudice to the other provisions of this Schedule Part 23 (Refinancing), Project Co
shall;
B.1 notify the Authority of all Nofifiabie Financings on becoming aware of the same

and again when they are entered into and provide full details of the same; and

8.2 include a provision in the Funding Agreements {other than the Subordinated
Funding Agreements} whereby it {s entitied to be informed of any proposals which
the Senior Funders may have to refinance the Funding Agreements (other than
the Subordinated Funding Agreements}.

Definitions
fn this Schedule Part 23 {Refinancing} and elsewhere in this Agreement {save where Schedula Part 1

{Definitions and interprefation) provides to the confrary) the following words and expressions shall
have the following rmeanings:

394



“Distribution”

(‘EEA”

"Exempt Refinancing”

means:
(a) whether in cash or in kind, any;

i, dividend or other distribution in
respect of share capital {(whether
made validly in accardance with
the Articles of Association or
otherwise};

ii. reduction of capital, redemption or
purchase of shares or any other
reorganisation or variation to
share capital;

iil. payments under the Subordinated
Funding Agreements (whether of
principal, interest, breakage cosls
or otherwise);

v, payment, foan, contractual
arrangement or transfer of assets
or rights to the extent {in each
case} it was put in place after
Financial Close and was nelther in
the ordinary course of business
nor on reasonzble commercial
termns;

V. the receipt of any other benefit
which is not received in the
ordinary course of business and
on reasonable commercial lerms;

{b} Not used ;

means from time to time the European Economic
Area as created by The Agreement on the
European Economic Area 1992 or any successar
or replacement body, association, enlity or
organisation which has assumed either or both
the function and responsibilities of the European
Econamic Area;

means:

(a) any Refinancing that was fulty taken into
account in the calcilation of the Annual
Service Payments;

{b} a change in taxation or change in
accounting treatment,

{ch the exercise of rights, waivers, consents
and similar actions which relate to day to
day administrative and supervisory
matters, and which are in respect of;

I breach of representations and
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il.

i,

Vii.

Vil

warranties or underiakings;

movement of monies between the
Project Accounis in accordance
with the terms of the Senior
Funding Agreements as at
Financial Close;

late or nen-provision of
information, consents or licences;

amendments io Sub-Contracts;

approval of revised technical and
economic assumptions far
financial model runs (to the extent
required for forecasts under the
Funding Agreements};

restrictions imposed by Senior
Funders on the dates at which ihe
Senjor Debt can be advanced io
Project Co under the Senior
Funding Agreements each as
defined in the Senior Funding
Agreemeanis and which are given
as a result of any fallure by Project
Co to ensure that the canstruction
wark is performed in accordance
with the agreed construction
programme and which is notified
in writing by Project Co or the
Senior Funders to the Authority
prior to being given;

changes to  milestones  for
drawdown set out in the Senior
Funding Agreements and which
are given as a result of any failure
by Project Co to ensure that
construction work is perfortmed in
accordance with the agreed
construction  programme  and
which is notified in writing by
Project Co or the Senior Funders
to the Authority prior to being
given;

failure by Project Co to obiain any
consent by statutory  bodies
required by the Senior Funding
Agreements; or

voting by Senior Funders and the
vating arrangements between the
Senior Funders in respect of the
levels of approval required by
them under the Senior Funding
Agreements,



“Insurance Undertaking”™

“Margin”

“Margin Gain”

{d} any amendment, variation or supplement
of any agreement approved by the
Authority as part of any Qualifying
Change under this Agreement;

{e) any sale of shares in Project Co or
HoldCo by the shareholders or
securitisation of the existing rights and/or
interests attaching to shares in Project
Co or HoldCo provided that this
paragraph {e) shall, in respect of shares
in HoldGo, only apply for so long as
HoldCo holds 100% of the issued shara
capital of Project Co;

(M any sale or transfer of the Subordinated
Funders' existing rights andfor interests
under the Subordinated Funding
Agreements or securitisation of the
Subordinated Funders' existing rights
and/or interests under the Subordinated
Funding Agreements: or

{g) any Cualifying Bank Transaction;

has the meaning given in the rules from time to
time of the Financial Services Authority;

has the meaning given thereto in the Credit
Agreement

means an amount equal to the lower of;
{aj the Refinancing Gain; and

(b} the higher of:

" zero; and

il. D~ E;

where:

D = the Net Present Value of the Surplus
Payments projected immediately prior to the
Refinancing (taking into account the effect of the
changs in Margin only in relation to the
Refinancing and the senior debt repayment
profile immediately prior to the Qualifying
Refinancing and using the Financial Mode! as
updated {including as to the performance cf the
Project} so as ta be current immediately pricr to
the Refinancing but disregarding any Distribution
{including any payment under clause 6 {Permitted
Payments} of the Preject Co Loan Note
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“Net Present Value”

“Nutifiable Financings”

“Project Accounts”

“Qualifying Bank Transaction”

instrument (as defined in the Credit Agreement})
that, but for the Refinancing, would not be made)
to be made over the remaining term of this
Agreement following the Refinancing; and

E = the Ne{ Present Vaiue of the Surplus
Paymenis projected immeadiately prior to the
Refinancing (bui without taking into account the
effect of the Refinancing and using the Financial
Model as updated (inciuding as to the
parformance of the Project} so as to be current

Jimmediately prior to the Refinancing} to be made

over the remaining term of this Agreement
following the Refinancing;

means the aggregate of tha discounted values,
calcuiated as at the relevant date, of each of the
relevant projected cashflows, in each case
discounted at [

means any Refinancing described in paragraphs
{a) or {c} of the definition of Refinancing and any
other arrangement which has or would have a
similar effect or which has or would have the
effect of limiting Project Co's or any Assoclated
Company's abiiity to carry out any such
refinancing or cother arrangements that would
have a simifar effect;

means accounts referred to in and required to be
established wnder the Senior Funding
Agresments;

means.

{a} the syndication by a Senior Funder, in
the ordinary course of s business, of
any of its rights or interests in the Senior
Funding Agreements;

{b) the grant by a Senior Funder of any
rights of participation, or the disposition
by Senior Funder of any of ifs rights or
interests {other than as specified in
paragraph {a) above in respect of the
Senior Funding Agreements in favour of:

i any other Senior Funder;

ii. any institution which is recognised
or permitted under the law of any
member state of the EEA tc carry
on the business of a credit
instifution pursuant to Coundil
Directive 2008/48/EC relating to
the taking up and pursuit of
business of credit institutions or
which s otherwise permitted to
accept deposits in the United
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{c)

iii.

Vi,

vil.

viil.

Kingdom or any other EEA
member state;

a local authority or public
authority;

a trustee of a charitable trust
which has (or has had at any time
during the previous two years)
assets of at least £10 million {or its
equivalent in any other currency at
the relevant timej};

a trustee of an occupational
pension scheme or stakeholder
pension scheme where the {rust
has {or has had at any time during
the previous two years} at least 50
members and assets under
management of at least £10
million {or its equivalent in any
other currency at the relevant
fime);

an EFA or Swiss Insurance
Undeartaking;

a Regulated Collective Investment
Scheme;,

any Qualifying Institution; or

any other institution in respect of
which the prior written consent of
the Authority has been given;
and/or

the grant by a Senior Funder of any
other form of benefit or interest in either
the Senior Funding Agreements or the
revenues of assets of Project Co or
HoidCo, whether by way of security or
otherwise, in favour of.

any other Senior Funder;

any institution specified in
paragraphs (bjii to (bjvii above;

any Qualifying Institution; or
any other institution in respect of

which the prior written consent of
the Authority has been given;

*Clualifying Institutions” means a bank that is authorised by the Financial
Conduct Authority to accept deposits in the
United Kingdom;,
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“Qualifying Refinancing” means any Refinancing that will give rise to a
Refinancing Gain greater than zero that is not an
Exempt Refinancing;

“Refinancing” means:

(a)

{b)

{c}

any amendment, variation, novation,
supplement or replacement of any
Funding Agreement (other than any
Subordinated Funding Agreement};

the exercise of any right, or the grant of
any waiver or consent, under any
Funding Agreement {other than any
Subordinated Funding Agreement);

the disposition of any rights or interests
in, or the creation of any rights of
participation in respect of, the Funding
Agreements {other than the
Subordinated Funding Agreements) or
the creation or granting of any other farm
of benefil or interest in either the
Funders' Agreements (other than the
Subordinated Funding Agreements) ar
the contracts, revenues or assets of
Project Ca whether by way of security or
otherwise; or

any other arrangement put in piace hy
Project Co ar another person which has
an effect which js similar to any of {a)-{c}
above or which has the effect of limiting
Project Co's or any Assaociated
Company's ability to carry out any of (a)—
(c) above;

“Refinancing Gain” means an amount equal to the greater of zero

and (A —

A=
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B}, where:

the Net Present Value of the Surplus
Payments projected immediately prior
to the Refinancing {taking into account
the effect of the Refinancing using the
Financial Model as updated {including
as to the performance of the Project) so
as o be current immediately prior to the
Refinancing but disregarding any
Disiribution {including any payment
under Clause 6 (FPermitted Paymaents)
of the Proiect Co Loan Note Instrument
{as defined in the Credit Agreement))
that, but for the Refinancing, wouid not
be made} fo be made aver the
remaining term of this Agreement
following the Refinancing; and

the Net Present Value of the Surplus
Payments projected immediately prior
to the Refinancing {but without taking



“Regulated Collective Investment Scheme”

“Shareholder”

into account the effect of the
Refinancing and using the Financial
Model as updated (including as to the
performance of the Project) so as to be
current immediately prier to the
Refinancing) to be made over the
remaining term of this Agreement
following the Refinancing;

has the meaning given in the rules from time to
time of the Financial Services Authority,

means any person from fime to time holding
share capital in Project Co or HoldGe.
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SCHEDULE PART 24

NOT USED
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SCHEDULE PART 25

INSURANCE PROCEEDS ACCOUNT AGREEMENT

This Insurance Proceeds Account Agreement is the Insurance Proceeds Account Agreement in the
Agreed Form.
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SCHEDULE PART 28

COMMERCIALLY SENSITIVE INFORMATICN

Where information or material falls within more than one cafegory identified in column 1 of the table
helow, it shall be deemad to falt within the category whose corresponding period of confidentiality
identified in column 2 of the table below will expire the soonest.

Category of information/Material

Period for which information is to be kept
confidential

Financial Model {as at Financial Close)

From the Effective Date until the date falling two {2}
years after the Actual Completion Date.

Financial Model {amended from time to time
In accordance with this Agreement)

From the date of the relevant Financial Model until the
date falling two (2) years after the later of:

~  the Actual Completion Date, and
-~ the date on which the amendments to

Financial Model are agreed in accordance
with this Agreement.

Prices within the Catalogue of Small Works
and Services

Period during which the relevant prices are applicable.

Small Works and Services Rates

Period during which the relevant Small Works and
Services.

Rates are applicable.

Project Co bank acceunt information

Project Term.

IRR

In the case of the IRR contained in the Financial
Model as at Financial Close from the Effective Date
untif the date falling two (2) years after the Actual
Completion Date,

in the case of the IRR contained in the Financial
Madel as amended from time to time in accordance
wih this Agreement, from the date of the relevant
Financial Model until the date falling two (2) years
after the later of:

- the Actual Completion Date; and

- the date of the Financial Mcdel containing the
refevant information.

Ancillary Documents

Project Term.

Funding Agreaments

Project Term.

information about Project Co’s processes,
methodolngies, working methods and
infarmation relating tn the development of
new processes and methodologies which
amounts to a trade secret or which, if

Trade secrets — Project Term

All other cases ~ five {5) years from the date on which
the information is produced to the Authority,
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disclosed, could reasonably be considered to
pravide a commercial advaniage o Project
Co’s competitors

Breakdown of prices within the overall
contract price (to the extent not disclosed
within the Financial Model)

Project Term.

Infarmation on  Project Co's  costing
mechanisms inciuding information obtained
from Project Co reiating to project risks and
pricing of the same and cost information
relating to third party contractors and the
Sub-Contractors

Project Term.

Financial term sheets and refated funding
informatian including any funder pricing

Two (2} years from the date on which the information
is produced to the Authority

information relating to the appointment of
Project Co as the preferred bidder to the
Project (inciuding the preferred bidder ietter
and correspondence and minufes relating to
the same])

Until the date falling two {2} years after the Actual
Completion Date.

Information contained within or relating to
Project Co’s bid for the Projact except as
otherwise listed in this Schedule FPari 26
(Commercially Sensifive Information) or
otherwise provided in the Agreement

Until the date falling two (2} years after the Actual
Completion Date.

404




SCHEDULE PART 27

COMMUNITY BENEFITS

SECTION 1
AUTHORITY'S COMMUNITY BENEFITS REQUIREMENTS
The Authority's Communily Henelits Requirements are thz Authorily's Comimunily Benel(lz
Reqguirements s=t aul on the Agresd Form Technizal OVD,
SECTION 2
PROJECT CO'S COMMUNITY BENEFITS METHOD STATEMENTS

Froject Co's Community Benefits Method Staterments are Project Co's Community Benefits Method
Stetzments st out on the Agreed Form Technizal DVD

SECTION 3
PROVISION OF INFORMATION TO THE AUTHORITY
During the Construction Phase Project Co will provide guarterly progress iicrmatien

During the Operational Term Project Co will provide annual progress (nformation durhg zach Contract
Year.
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