


























way fetter the discretion of the Board in fulfilling its statutory functions.

Co-operation

5.4

5.5

5.6

Each party agrees to co operate, at its own expense, with the other party in the
fulfilment of the purposes and intent of this Agreement. To avoid doubt, neither
party shall be under any obligation to perform any of the other's obligations under

this Agreement.

Without prejudice to the generality of Clause 5.4, the parties shall liaise with a view
to ensuring that the requirements of The NHS and You and any other NHS
requirement relating to customer service and satisfaction which may from time to
time supplement or replace The NHS and You are met in respect of the operation

of the Facilities.

Without prejudice to the binding contractual obligations set out in this Agreement,
the Parties recognise and agree that the partnering ethos, principles and objectives
described and set out in Section 4.30 (Partnering and Collaborative Working) of
Project Co's Proposal and/or Section 1.3 (Parinership) of the Method Statements
are aspirational and shall not and are not intended to give rise to legally binding
rights and obligations between the Parties.

Board Works

5.7

Notwithstanding the terms of Schedule Part 5 (Land Matters), the Board shall carry
out and complete each element of:-

5.7.1 Board Enabling Works in accordance with the requiremé,nts and
timescales corresponding to that element as set out in Section 1
(Board Enabling Works) of Schedule Part 30 (Board Works).

5.7.2 the Board Neighbouring Works in accordance with the requirements
and timescales corresponding to that element as set out in Section 2
(Board Neighbouring Works) of Schedule Part 30 (Board Works).

GENERAL OBLIGATIONS AND RESPONSIBILITIES OF PROJECT CO

Other business

6.1

Project Co shall not engage in any business or activity other than the business or
activities related to, and conducted for, the purpose of the Project Operations.

Project Co Parties

6.2
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Subject to the provision of Clause 30.1.7 (Force Majeure), Project Co shall not be
relieved or excused of any responsibility, liability or obligation under this
Agreement by the appointment of any Project Co Party. Project Co shall, as
between itself and the Board, be responsible for the selection, pricing,
performance, acts, defaults, omissions, breaches and negligence of all Project Co
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or negligence against the provider of the Ground Physical and Geophysical
Investigations and/or the Petrol Station Site Contamination Investigation in respect
of its loss the Board shall be responsible for:

10.3.1

10.3.2

Relevant Petrol Station Site Contamination; and

any Contamination arising after the Commencement Date caused by
the Board or a Board Party, whether directly or indirectly, at the Site or

Off-Site.

If the Board is responsible for such Gontamination under this Clause 10.3, the
provisions of Clause 10.4 shall apply.

Where pursuant to Clause 10,3 the Board is responsible for any Contamination

10.4

then the following provisions shall apply:

10.4.1 during the Construction Phase any such matter shall be deemed fo be
a Compensation Event for the purposes of this Agreement;

10.4.2 where such matter arises during the Operational Term it shall, for the
avoidance of doubt, be deemed to be an Excusing Cause for the
purposes of Clause 51 (Excusing Cause),

10.4.3 where such matter arises during the Operational Term and any work
or change to the Services is required or instructed to be done in
consequence to it, it shall be deemed to be a Qualifying Change; and

10.4.4 where any such matler is Contamination (whether during the
Construction Phase and/or Operational Term) the Board shall further
hold Project Go harmless from cleaning up and otherwise dealing with
the Contamination and shall indemnify Project Co in respect of all
Direct Losses incurred by Project Co resulting from such
Contamination.

105  The Board shall be responsible for any loss suffered by Project Co in accordance with
Clause 10.4 as a result of any Contamination under Clause 10.3 which exceeds the
liability caps of the provider of the Ground Physical and Geophysical Investigations
and/or the Petrol Station Site Contamination Investigation under their relevant
contracts or which cannot be recovered by Project Co due to such provider being
insolvent.

1. CONSENTS & PLANNING APPROVAL
11.1 Subject to Clause 11.3, Project Co shall be responsible for:
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11.1.2

obtaining all Consents which may be required for the performance of
the Project Operations; and

implementing each Consent within the period of its validity in
accordance with its terms.
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PART 3: DESIGN AND CONSTRUCTION
12 THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS

Overall Responsibility
121 Project Co shall carry out the Works:

12.1.1 so as to procure satisfaction of the Board's Construction
Requirements;

i2.1.2 in accordance with Project Co's Proposals; and
12.1.3 in accordance with the terms of this Agreement.

i2.2 To avoid doubt, the obligations in Clauses 12.1.1, 12.1.2 and 12.1.3 are
independent obligations. In particular:

12.2.1 the fact that Project Co has complied with Project Co's Proposals shall
not be a defence to an allegation that Project Co has not satisfied the
Board's Construction Requirements; and

12.2.2 the fact that Project Co has satisfied the Board's Construction
Requirements shall not be a defence to an allegation that Project Co
has failed to comply with Project Co's Proposals.

Design responsibility

12.3 Project Co warrants that it has used, and will continue to use, the degree of skill
and care in the design of the Facilities and the Retained Estate Handback
Infrastructure that would reasonably be expected of a competent professional
designer experienced in carrying out design activities of a similar nature, scope
and complexity to those comprised in the Works.

Corporate Identity and Sighage

12.4 The parties acknowledge that the Board may, from time to time during the
Construction Phase, be required to procure the erection of hoarding, site boards,
plaques and/or other signage in connection with the Project. Accordingly:

1241 where requested by the Board (acting reasonably), Project Co shall
procure the erection and maintenance of such hoarding, site boards,
plaques and/or other signage as the Board may require; and

12.4.2 the size, design, information disclosed, position and materials used in
connection with such hoarding, site boards, plaques or other signage
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be made available to the Board's Representative as soon as
practicable following receipt of any written request from the Board's
Representative; and

12.6.4 Project Co shall procure that the Contractor establishes and mainiains
a computerised design database which Project Co and the Board's
Representative may access remotely by computer to view drawings
comprised within the Design Data (including Reviewable Design Data)
and electronically store and/or print copies of such Design Data. [n
the event of the Board's Representative being unable to access such
design database, Project Co shall procure that it is made available for
inspection by the Board's Representative, or any other person
authorised by the Board's Representative.

_Rectification of Project Co's Proposals

12.7

12.8

12.9
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Without prejudice to Clause 12.1, if it should be found that Project Co's Proposals
do not fulfil the Board's Construction Requirements, Project Co shall at its own
expense, and in accordance with Clause 12.8 below, amend Project Co's Proposals
and rectify the Works or any part affected. Such amendment and rectification shall

have the effect that:

12.7.1 Project Co's Proposals shall satisfy the Board's Construction
Requirements; and

12.7.2 following the amendment or rectification, the structural, mechanical
and electrical performance of the Facilities and/or Retained Estate
Handback Infrastructure will be of an equivalent standard of
performance to that set out in Project Co's Proposals prior o their
amendment or rectification (for the purpose of this comparison
disregarding the fault which required the amendment or rectification to

be made).

Where Clause 12.7 applies, Project Co shall submit its proposal for amending
Project Co's Proposals and rectifying the Works (or any part affected) to the
Board's Representative for review under Schedule Part 8 (Review Procedure) and
shall not amend Project Co's Proposals or commence or allow the commencement
of the rectification of the Works (or any part affected) until it is permitted to proceed
in accordance with Schedule Part 8 (Review Procedure).

Construction Skills Certification Scheme

Project Go shall ensure that all persons engaged in carrying out the Works {or part
thereof) on the Site andfor Off Site are accredited under the Construction Skills
Certification Scheme or an equivalent scheme and where Project Co enters info a
sub-contract for the purposes of carrying out the Works Project Co shall cause a

term to be included in such sub-contract:

12.91 which requires the sub-contractor to ensure that such persons are
accredited under the Construction Skills Certification Scheme or an

equivalent scheme; and

12.9.2 in the same terms as that set out in this Clause 12.9 (including for the
avoidance of doubt this Clause 12.9.2) subject only to modification to
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13A.2

13A.3

13A.4
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Term to verbally or in writing instruct Project Co to stop the relevant part or parts of
the Project Operations and to allow him to inspect the relevant part or parts of the
Project Operations if:

13A1.1 the Board's Representative reasonably believes a Stop Incident has
occurred.

i3A.1.2  the Board's Representative reasonably believes that the carrying out
of the relevant part or parts of the Project Operations has or is likely to
have a potentially adverse impact upon the Clinical Services at the
Facilities and/or the clinical services at the RIE Facilities; or

13A.1.3  there is an occurrence of a Major Incident during the Construction
Phase.

In the event that Project Co receives an instruction from the Board's
Representative to stop the relevant part or parts of the Project Operations pursuant
to Clause 13A.1, then Project Co shall immediately stop the relevant part or parts
of the Project Operations until such time as:

13A.2.1 in the case of Clause 13A.1.1, Project Co has confirmed to the Board
its proposals for ensuring that the relevant breach is remedied and that
Project Co is able to re-start the relevant part or parts of Project
Operations in accordance with such proposals as soon possible,
provided that the Board's Representative is satisfied (acting
reasonably) with such proposals;

13A.2.2 in any case pursuant to Clause 13A.1, Project Co receives an
instruction from the Board's Representative pursuant to Clause 13A.6
below to re-start the relevant part or parts of the Project Operations as
soon as possible.

If following the exercise by the Board's Representative of his right to stop the
relevant part or parts of the Project Operations pursuant to:

13A.3.1 Clause 13A.1.1, it is agreed or determined under the Dispute
Resolution Procedure that the breach which the Board's
Representative considers has given rise to a Stop Incident has not
occurred, then Clause 29.3.9 (Delay Events) shall apply;

13A.3.2  Clause 13A.1.2, then Clause 29.3.10 (Delay Events) shall apply;
13A.3.3  Clause 13A.1.3, then Clause 29.3.11 (Delay Events) shall apply.

If following the exercise by the Board's Representative of his rights pursuant to
Clause 13A.1.1, the inspection shows that one or more Stop Incident(s) have
occurred, Project Co shall rectify and make good such Stop Incident(s) and any
consequence of such rectification and/or making good such Stop Incident(s) shall
be carried out by Project Go at no cost to the Board and Project Co shall not be
entitled to any extension of time in relation to such rectification and making good of
such Stop Incident(s).
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17.18  Within ten (10) Business Days, after the issue of the Certificate of Practical
Completion, Project Co shall provide to the Board three (3) hard copies and one
(1) electronic copy of the as-built building specification, together with all drawings
relating to the Works.
18. POST COMPLETION COMMISSIONING

Commissioning

18.1

Project Co and the Board shall respectively undertake and complete Project Co's
Post-Completion Commissioning and the Board's Post Completion Commissioning,
in accordance with the Final Commissioning Programme. Both parties shall, at all
times, and in particular in the period between the Actual Campletion Date and the
Actual Gommissioning End Date, use reasonable endeavours to assist the other
party to ensure compliance with the Final Commissioning Programme.

Information

18.2

18.3

18.4

Project Co shall ensure that the Board's Representative is provided with all the
information he may reasonably require in relation to Project Co's Post-Completion
Commissioning and the Board shall ensure that Project Co is provided with all
information Project Co may reasonably require in relation to the Board's Post
Completion Commissioning.

If the Board's Representative, acting reasonably, makes any comment in relation to
the carrying out of Project Co's Post-Completion Commissioning, such comments
shall be taken into account by Project Co and if Project Co, acting reasonably,
makes any comment in relation to the carrying out of the Board's Post Completion
Commissioning, such comment shall be taken into account by the Board.

On the completion of Project Co's Post-Completion Commissioning and the
Board's Post Gompletion Commissioning the Independent Tester shall issue the
Commissioning Completion Certificate.

Operational Manuals

18.5
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Project Co shall make available on the Sife to the Board's Representative:

18.5.1 at least twenty four (24) weeks prior to the anticipated Actual
Completion Date, one (1) electronic copy and three (3) hard copies of
a draft operation and maintenance manual in sufficient detail to allow
the Board to plan for the safe and efficient operation of the Facilities
and the Retained Estate Handback Infrastructure,

18.5.2 on or before the Actual Completion Date one (1) electronic copy and
three (3) hard copies of a final draft operation and maintenance
manual in sufficient detail to allow the Board o operate and use the
Facilities and the Retained Estate Handback Infrastructure safely and

efficiently;
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18.6

18.7

18.5.3 within ten (10) Business Days following the Actual Completion Date,
the principal operation and maintenance marual;

in each case including all manufacturers' instructions relating to Equipment
installed by or on hehalf of Project Co.

Project Co shall provide to the Board such information after the Actual Completion
Date as relates to any Snagging Matters or rectification of Defect as is reasonably
necessary to allow for the updating of any of the items listed in Clause 18.5.

On termination of this Agreement (howsoever arising) prior to the provision by
Project Co in accordance with Clause 18.5 of the items listed therein, Project Co
shall within ten (10) Business Days of such termination provide in triplicate hard
copies and a single electronic copy of any operating and maintenance manuat not
yet provided (completed as appropriate to the date of termination) to the Board.

19. FOSSILS AND ANTIQUITIES

Property

18.1

As belween the parties, all fossils, antiquities, and other objects having artistic,
historic or monetary value and human remains which may be found on or at the
Site and Off-Site are or shall become, upon discovery, the absolute property of the
Board.

Discovery

19.2

Action

19.3

19.4
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Upon the discovery of any such item during the course of the Warks, Project Co
shall:

19.2.1 immediately notify the Board's Representative of such discovery;

19.2.2 take all steps not to disturb the object and, if necessary, cease any
Works in so far as the carrying out of such Works would endanger the
object or prevent or impede its excavation; and

19.2.3 take all necessary steps to preserve the object in the same position
and condition in which it was found.

The Board shall procure that the Board's Representative promptly, and in any
gvent within ten (10) Business Days of receipt of notice pursuant to Clause 18.2.1,
issues an instruction to Project Co specifying what action the Board's
Representative requires Project Co to take in relation to such discovery.

Project Co shall promptly and diligently comply with any instruction issued by the
Board's Representative referred to in Clause 19.3 above (except and to the extent
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PART 4: QUALITY ASSURANCE

20. QUALITY ASSURANCE

Quality Plans and Systems

20.1

20.2

20.3

204

20.5

20.6
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Project Co shall procure that all aspects of the Project Operations are the subject
of quality management systems in accordance with the provisions of this Clause
20 (Quality Assurance).

The quality management systems referred to in Clause 20.1 above shall be
reflected in appropriate quality plans, the standard of which shall be consistent with
BS EN IS0 9001 or 8002 (as the case may be) or any equivalent standard which is
generally recognised as having replaced them (or either of them).

Without limitation to the generality of Clause 20.2, there shall be:
20.3.1 a Design Quality Plan;

20.3.2 a Construction Quality Plan; and

20.3.3 a Services Quality Plan for each Service,

provided that the Design Quality Plan and the Construction Quality Plan may be
incorporated into one document.

Project Co shall procure that the Project Operations are carried out in compliance
with the Quality Plans. All Quality Plans shall be submitted to the Board's
Representative in accordance with Schedule Part 8 (Review Procedure) and
Project Co shall not be entitled to implement or procure the implementation of any
Quality Plan unless Project Co is entitled to proceed with such implementation
pursuant to Schedule Part 8 (Review Procedure).

Project Co shall implement the quality management systems referred to in Glause
20.1 and shall procure that: ‘

20.5.1 the Contractor implements the Design Quality Plan;
20.5.2 the Contractor implements the Construction Quality Plan;
20.5.3 each Service Provider implements the relevant Services Quality Plan

for each Service being provided by that Service Provider.

Where any aspect of the Project Operations is performed by more than one
contractor or subcontractor, then the provisions of this Clause 20 (Qualily
Assurance) (in so far as relevant or appropriate to the activities to be performed by
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PART 6: SERVICES

22, THE SERVICES

General obligations

22.1

22.2

Throughout the Operational Term Project Co shall provide (or procure that the
Service Provider provides) the Services in accordance with:

22.1.1 the Service Level Specification;
22.1.2 the Method Statements; and
22.1.3 the terms of this Agreement

To avoid doubt the obligations in Clauses 22.1.1, 22.1.2 and 22.1.3, are
independent obligations and:

22.2.1 the fact that Project Co has complied with the Method Statements
shall not be a defence to an allegation that Project Co has not satisfied
the Service Level Specification; and

22.2.2 the fact that Project Co has complied with the Service Level
Specification shall not be a defence to an allegation that Project Co
has not satisfied the Method Statements,

provided that where there is any conflict between the Service Level Specification
and the Method Statements the Board shall be entitled (in its sole discretion) to
decide which shall take precedence and inform Project Co of its decision and
Project Co shall, at its own cost, be obliged to implement the Board's decisicn.

Commencement of Services

22,3

Project Co shall procure that the provision of the Services commences on the
Actual Cormpletion Date.

Project Co Services Changes

22.4
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Project Co may at any time submit to the Board's Representative in accordance
with Schedule Part 8 (Review Procedure) proposals for amendments to or
substitution for the Method Statements or any part of them. If there is no comment
on such proposed amendment or substitution (on the grounds set out in paragraph
3 of Schedule Part 8 (Review Procedure)), then the Method Statemenis as so
amended or substituted shall be the Method Statements for the purposes of this
Agreement, subject to any further amendment or substitution to which there has
been no comment in accordance with Schedule Part 8 (Review Procedure).
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28.7

28.8

28.9
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(c)  prevent the unlawful generation, accumulation or migration of
any hazardous substance at or from the Facilities; and

(d)  prevent any environmental claims arising or any circumstances
arising likely to result in any environmental claims,

in so far as any such hazardous substance is, or should be, under the
control of Project Co pursuant to this Agreement.

The Board shall:

28.7.1

28.7.2

procure that all hazardous materials and equipment used, by it or by
any Board Party or used on behalf of any of them, or stored, by it or by
any Board Party or stored on behalf of any of them, on the Site are
kept in accordance with all relevant Law and Good Industry Practice,
properly and securely labelled and stored, under appropriate
supervision and used only by appropriately trained and competent
staff; and

use all practicable and reasonable means to:

(@) prevent or counteract the unlawful emission of any such
hazardous substance;

(b)  avoid the unlawful discharge into any conducting media serving
the Facilities of any hazardous substance;

(c)  prevent the unlawful generation, accumulation or migration of
any hazardous substance at or from the Facilities; and

(d)  prevent any environmental claims arising or any circumstances
arising likely to result in any environmental claims,

in so far as any such hazardous substance is, or should be, under the
control of the Board.

The Board shall:

28.8.1

28.8.2

28.8.3

maintain a COSHH register for the Fagilities, which shall be up-to-date
at all times;

ensure that a copy of the COSHH register is kept at the Facilities; and

ensure that a further copy of the COSHH register is given to Project
Co as often as it is changed.

Project Co shall:
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29.4
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(Dispute Resolution Procedure) that the opening up of the Works was
reasonable in the light of other defects previously discovered by the

Board);
29.3.5 Force Majeure;
29.3.6 a Relief Event; or
29.3.7 a Relevant Change in Law referred to in Clause 32.3.1 (Discriminatory

Change in Law) and Clause 32.3.2 (Specific Change in Law);

29.3.8 the occurrence or circumstances deemed to be a Compensation
Event pursuant to Clause 10.4;

29.3.9 an instruction by the Board's Representative to Project Co to siop the
relevant part or parts of the Project Operations pursuant to Clause
13A.1.1 (Board's right to stop Project Operations during the Profect
Term) where it is subsequently agreed or determined in accordance
with Schedule Part 20 (Dispute Resolution Procedure) that the breach
which the Board considered had given rise to a Stop Incident{s) had
not occurred);

29.3.10 an instruction by the Board’s Representative to Project Co to stop the
: relevant part or parts of the Project Operations pursuant to Clause
13A.1.2 (Board's right to stop Project Operations during the Project

Term);

29.3.11 an instruction by the Board's Representative to Project Co to stop the
relevant part or parts of the Project Operations pursuant to Clause
13A.1.3 (Board's right fo stop Project Operations during the Project
Term); or

29.3.12 subject to Project Co complying with the mitigation measures set out
within Section 4.3 (Construction Methodology) of Project Go’s
Proposals, the exercise of any of the Reserved Rights set out in
paragraphs 12 and/or 13 and/or 14 of Section 2 (Reserved Righis) of
Schedule Part 5 (Land Matters).

Without prejudice to the generality of Clause 29 (Delay Events), Project Co shall
give notice in writing to the Board's Representative as soon as it (or the Contractor)
can reasonably foresee a Delay Event occurring or, if the same is not reasonably
foreseeable, as soon as it (or the Gontractor) shall become aware of a Delay
Event. Project Co shall within ten (10) Business Days after such notification, give
further written details to the Board's Representative which shall include:

29.4.1 a statement of which Delay Event the claim is based upon;

29.4.2 details of the circumstances from which the Delay Event arises;

29.4.3 details of the contemporary records which Project Co will maintain to
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substantiate its claim for extra time;

29.4.4 details of the consequences (whether direct or indirect, financial or
non-financial) which such Delay Event may have upon completion of
the Fagilities and the Retained Estate Handback Infrastructure; and

29.4.5 details of any measures which Project Co proposes to adopt to
mitigate the consequences of such Delay Event.

29.5 As soon as possible but in any event within (five (5) Business Days of Project Co
(or the Contractor) receiving, or becoming aware of, any supplemental information
which may further substantiate or support Project Co's claim then, provided that
the Completion Date has not otherwise already been revised pursuant to Clause
29.7, Project Co shall submit further particulars based on such information to the

Board's Representative.

29.6 The Board's Representative shall, after receipt of written details under Clause 29.4,
or of further particulars under Clause 29.5, be entitled by notice in writing to require
Project Co to provide such further supporting particulars as he may reasonably
consider necessary. Project Co shall afford the Board's Representative
reasonable facilities for investigating the validity of Project Co's claim including,

without limitation, onsite inspection.

29.7 Subject to the provisions of this Clause, the Board's Representative shall revise the
Completion Date in accordance with Clause 29.1 (Delay Events) as soon as
reasonably practicable and in any event within ten (10) Business Days of the later

of:

29.71 the date of receipt by the Board's Representative of Project Cao's
notice given in accordance with Clause 29.4 and the date of receipt of
any further particulars (if such are required under Clause 29.6),
whichever is the later; and

29.7.2 the date of receipt by the Board's Representative of any supplemental
information supplied by Project Co in accordance with Clause 29.5
and the date of receipt of any further particulars (if such are required
under Clause 29.6), whichever is the later.

If Project Co has failed to comply with the requirements as o the
giving of notice under Clause 29.4, or has failed to maintain records or
afford facilities for inspection to the Board’s Representative, then
Project Co shall not be entitled to any extension of time (and the
Completion Date shall not be revised) in respect of any period of delay
by Project Go in giving nofice or providing information under Clause
29.4 and/or to the extent that its faillure to maintain records or afford
facilities for inspection to the Board's Representative has prevented
the Board's Representative from assessing the consequences of the

Delay Event.

29.8 If:
29.8.1 the Board's Representative declines to fix a revised Completion Date;
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and/or expense as a direct result of such Compensation Event, Project Co shall be
entitled to such compensation as would place Project Go in no better or worse
position than it would have been in had the relevant Compensation Event not
occurred. Project Co shall promptly provide the Board's Representative with any
additional information he may require in arder to determine the amount of such

compensation.

Project Co shall take all reasonable steps so as to minimise the loss and/or

29.12

expense referred to in Clause 29.11 (and shall in the event that the Board is in

breach of Clause 5.7 (Board Works) include the rearranging of programmed

activities pursuant to the Programme but only to the extent that this causes Project

Co minimal disruption and no critical delay to the Programme) in relation to any

Compensation Event and any compensation payable shall:

29.121 exclude any amounts incurred or to be incurred as a result of any
failure of Project Co (or any Project Co Party) to comply with this
Clause 29.12; and

29.12.2 be reduced by any amount which Project Co has recovered or will
recover under any insurance policy (or would have recovered if it had
complied with the requirements of this Agreement or of any policy of
insurance required under this Agreement) which amount, to avoid
doubt, shall not include any excess or deductibles or any amount over
the maximum amount insured applicable fo any such insurance policy.

28.13  The amount of any compensation due to Project Co under Clause 29.11 shall be
agreed between the parties or, failing agreement, determined pursuant to

Schedule Part 20 (Dispute Resolution Procedure) and such compensation shall be

payable:

29.13.1 in respect of compensation for a Compensation Event fo the exient
resulting in Capital Expenditure being incurred the Board shall
compensate Project Co for the actual Capital Expendiiure incurred by
Project Co within twenty (20) Business Days of its receipt of a written
demand accompanied by a valid VAT invoice for the same by Project
Co supported by all relevant information; and

29.13.2 in all other cases in accordance with Section 6 (Changing the
Financial Model) of Schedule Part 16 (Change Protocol) as if a
Relevant Event had taken place.

30. RELIEF EVENTS
30.1 For the purposes of this Agreement, subject to Clause 30.4, Relief Events mean
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any of the following events:

30.1.1 fire, explosion, lightning, storm, tempest, flood, bursting or overflowing
of water tanks, apparatus or pipes, ionising radiation (to the extent it
does not constitute Force Majeure), earthquake, riot or civil

commotion;

30.1.2 failure by any statutory underiaker, ufility company, local authority or
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31.10
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The parties shall endeavour to agree any modifications to this Agreement which
may be equitable having regard to the nature of an event or events of Force
Majeure. Schedule Part 20 (Dispute Resolution Procedure) shall not apply to a
failure of the Board and Project Co fo reach agreement pursuant to this Clause

31.10.
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32.4
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consultation papers, bills, draft statutory instruments or
draft instruments or proposals published in the Official
Journal of the European Union, in each case published:

(i) prior to the date of this Agreement; and

(ii) in substantially the same form or having
substantially the same effect as the Relevant
Change in Law; and

(b) a Change in Law relating to the application for, coming into
effect, terms, implementation, repeal, revocation or
otherwise of any Planning Permission shall not constitute a
Relevant Change in Law.

On the occurrence of a Relevant Change in Law:

32.4.1

32.4.2

32.4.3

either party may give notice to the other of the occurrence of the
Relevant Change in Law;

the parties shall meet within fifteen (15) Business Days of the notice
referred to in Clause 32.4.1 to consult and seek to agree the effect of
the Relevant Change in Law. If the parties, within ten (10) Business
Days of this meeting, have not agreed the occurrence or the effect of
the Relevant Change in Law, either party may refer the question of
whether a Relevant Change in Law has occurred or the effect of any
Relevant Change in Law for resolution in accordance with Schedule
Part 20 (Dispute Resolution Procedure); and

within five (5) Business Days of the agreement or determination
referred to in Clause 32.4.2 above, the Board's Representative shall
issue a Board Change Notice and the relevant provisions of Schedule
Part 16 (Change Protocol) shall apply except that:

(a) Project Co may give notice to the Board's Representative
that it objects to such a Board Change Notice only on the
grounds that the implementation of the Change would not
give effect to or comply with the Relevant Change in Law;

(b) the Board shall (i) agree the implementation of the Low
Value Change, or (i) confirm the estimate for the Medium
Value Change, or (jii) approve the High Value Change
Stage 2 Submission, (as appropriate) in respect of the
Change in accordance with the relevant provisions of

Schedule Part 16 (Change Protocol);

(c) the provisions of Clause 11 (Consenis and Planning
Approval) shall apply;

(d) the Board shall not be entitted to withdraw any Board
Change Notice or its agreement as to the implementation of
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the Low Value Change, confirmation of an estimate for the
Medium Value Change or approval of a High Value Change
Stage 2 Submission (as appropriate), issued in accordance
with this Clause 32.4;

(e) Project Co shall, without prejudice to its general obligation
to comply with the terms of this Agreement:

M use all reasonable endeavours to mitigate the
adverse effects of any Relevant Change in Law
and take all reasonable steps to minimise any
increase in costs arising from such Relevant
Change in Law; and

(i) use all reasonable endeavours to take advantage
of any positive or beneficial effects of any
Relevant Change in Law and take all reasonable
steps to maximise any reduction in costs arising
from such Relevant Change in Law; and

(f) any compensation payable, or reduction to the Annual
Service Payments, shall be calculated in accordance with
the relevant provisions of Schedule Part 16 {Change
Protocol) provided that:

(i) the amount of any compensation payable; or

{ii) the amount by which the Annual Service
Payment is to be reduced,

shall not take into account any amounts incurred or {0 be
incurred as a result of Project Co's failure to comply with
Clause 32.4.3(e) above.

General Change in Law

325
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Either party may give notice to the other of the need for a Change which is
necessary in order to enable Project Co to comply with any Change in Law which
is not a Relevant Change in Law, in which event:

32.5.1 the parties shall meet within fifteen (15) Business Days to consult and
seek to agree the effect of the Change in Law and any Change
required as a conseguence. |f the parties, within ten (10) Business
Days of this meeting, have not agreed the occurrence or the effect of
the relevant Change in Law, either party may refer the question of
whether a Change in Law has occurred or the effect of the Change in
Law for resolution in accordance with Schedule Part 20 (Dispute
Resolution Procedure); and

325.2 within twenty (20) Business Days of the agreement or determination
referred to in Clause 32.5.1 above the Board's Representative shall, if
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it is agreed or determined that a Change is required in order to comply
with the Change in Law, issue a Board Change Notice and the
relevant provisions of Schedule Part 16 (Change Protocol) shall apply

except that:

(a)

(d)

(e)

33. CHANGE PROTOCOL

Project Co may give notice to the Board's Representative that it
objects to such a Board Change Notice only on the grounds
that the implementation of the Change would not give effect to
or comply with the Change in Law;

the Board shall (i) agree the implementation of the Low Value
Change; or (i) confirm the estimate for the Medium Value
Change; or (iiy approve the High Value Change Stage 2
Submission, (as appropriate) in respect of the Change in
accordance with the relevant provisions of Schedule Part 16

(Change Protocol);

the provisions of Clause 11 (Consents and Planning Approval)
shall apply;

the Board shall not be entitled to withdraw any Board Change
Notice or its (i) agreement as fo the implementation of the Low
Value Change; or (i) confirmation of an estimate for the
Medium Value Change; or (iii) approval of a High Value Change
Stage 2 Submission (as appropriate), issued in accordance with
this Clause 32.5 (General Changes in Law); and

Project Co shall not be entitled to any payment or other
compensation or relief from any performance of its obligations
under this Agreement in respect of such Change in Law or
associated Change (or the consequences of either).

The provisions of Schedule Part 16 (Change Protocol) shall have effect in respect of
Changes except as otherwise expressly provided in this Agreement.
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35.10.1

35.10.2

35.10.3

35.10.4

35.10.5

35.10.8

In this Clause 35.10 (Construction Industry Tax Deduction Scheme)
(but not otherwise):

(a) "the Act" means the Finance Act 2004;

(b) “the Regulations” means the Income Tax (Construction
Industry Scheme) Regulations 2005 (S| 2005/2045);

(c) “the Legislation" means Chapter 3 Part 3 of the Act and the
Regulations, taken together;

(d) "Contractor" means a person who is a contractor for the
purposes of Chapter 3 Part 3 of the Act; and

(e) "sub-contractor” means a person who is a sub-contractor
for the purposes of Chapter 3 Part 3 of the Act.

Each of the Board and Project Co shall comply with the Legislation.

If any payment due from the Board to Project Co under this Agreement
is a contract payment under section 60(1) of the Act, then the Board,
as Contractor, shall (not later than fifteen (15) Business days before
the first such payment is due to be made) verify, in accordance with
paragraph 6 of the Regulations, whether the sub-contractor is
registered for gross payment or for payment under deduction or is not
registered under Chapter 3 Part 3 of the Act.

If any payment due from the Board to Project Co under this Agreement
is a contract payment under section 60(1) of the Act, then:

(a) if Project Co is registered for gross payment under section
63(2) of the Act, the Board shall make a payment to Project
Co without any deduction;

(b) if Project Co is not registered for gross payments under
section 63(2) of the Act, the Board shall make a payment to
Project Co, subject to the deduction of the relevant
percentage in accordance with section 61(1) of the Act, and
thereupon Clause 35.10.6 below shall apply.

if any dispute arises between the Board and Project Co as to whether
any payment due by the Board to Project Co under this Agreement is
or is not a contract payment by virtue of the exemption in Regulation
23 of the Regulations, the parties will jointly apply to HM Revenue and
Customs for a written ruling and until such ruling is received it shall be
assumed that such payment is a contract payment and the provisions
of Clause 35.10 (Construction Industlry Tax Deduction Scheme) shall

apply accordingly.

The Board shall be entitled to make a deduction at the rate specified in
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provisions of this Agreement, and shall in all cases be subject to the prior written
approval of the Board (such approval not to be unreasonably withheld or delayed).
In the event that the parties fail to agree any proposed amendments to the
Financial Model, the matter shall be referred for resolution in accordance with
Schedule Part 20 (Dispute Resolution Procedure).

37.2 Following any amendment of the Financial Model in accordance with this
Agreement, Project Co shall promptly deliver a copy of the revised Financial Model
to the Board in the same form as the original form (or such other form as may be
agreed by the parties from time to time).

38. RECORDS AND OPEN BOOK ACCOUNTING

Records and Reports

The provisions of Schedule Part 19 (Record Provisions) shall apply to the keeping of records
and the making of reports.

PART 10: TERMINATION

39. .. BOARD EVENTS OF DEFAULT
& %t ) ,‘.,.I?
39.1 For the purposes of this Ag'réement, Board Events of Default means any of the
following events or circumstances:

39.1.1 the Board is in material breach of its obligations under Clause 9
(Nature of Land Interests) (other than as a consequence of a breach
by Project Co of its obligations under this Agreement) and such breach

" materially adversely affects the ability of Prgject Co to perform its
material obligations under this Agreement for a continuous period of
not less than thirty (30) Business Days; or

39.1.2 the Board fails to pay any sum or sums due to Project Co under this
Agreement (which sums are not in dispute) which, either singly or in
aggregate, exceed(s) the amount of the Monthly Service Payment
from time to time and such failure continues for thirty (30) Business
Days from receipt by the Board of a notice of non payment from
Project Co;

39.1.3 the Board is in breach of its obligations under Clause 57.4
(Assignation); or

39.1.4 an Adverse Law or a Proposal for an Adverse Law being made,

39.1.5 an expropriation, sequestration or requisition of a material part of the
Assets andfor shares of Project Co or Hold Co by the Board or a
Relevant Authority.

Project Co's options
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39.2 On the occurrence of a Board Event of Default, or within a reasonable time after
Project Co becomes aware of the same, and while the same is still subsisting,
Project Co may, at its option:

39.2.1

39.2.2

in respect of execution of the Works, suspend performance by it of its
obligations under this Agreement until such time as the Board shall
have demonstrated to the reasonable satisfaction of Project Co that it
is capable of performing, and will perform, its obligations under this

Agreement; or

serve notice on the Board (or such other party as may be nofified in
advance in writing by the Board to Project Co) of the occurrence (and
specifying details) of such Board Event of Default. If the relevant
matter or circumstance has not been rectified or remedied by the
Board (or otherwise) in respect of Clause 39.1.1, Clause 39.1.3 or
Clause 39.1.5 within sixty (60) Business Days of such notice, and in
respect of Clause 39.1.2 within thirty (30) Business Days of such
notice, Project Co may serve a further notice on the Board (or its
substitute notified in accordance with this Clause 39.2.2) terminating
this Agreement with immediate effect.

39.3 Project Co shall not exercise or purport to exercise any right to terminate this
Agreement (or accept any repudiation of this Agreement) except as expressly set

out in this Agreement.

40. PROJECT CO EVENT OF DEFAULT

Project Co Event of Default

40.1 For the purposes of this Agreement, Project Co Event of Default means any of the
following events or circumstances:

Insolvency

40.1.1
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the occurrence of any of the following events in respect of Project Co,
namely:

(a) any arrangement or composition with or for the benefit of
creditors (including any voluntary arrangement as defined in the
Insolvency Act 1986) being entered into by or in relation to
Project Co;

(b) a receiver, administrator, administrative receiver or other
encumbrancer taking possession of or being appointed over, or
any distress, execution or other process being levied or
enforced (and not being discharged within ten (10) Business
Days) upon, the whole or any material part of the assets of
Project Co;

(c)  Project Co ceasing to carry on business;

78






















will terminate, unless within twenty (20) Business Days of receipt of
such notice Project Co procures the termination of the employee's
employment and (if necessary) procures the performance of the
relevant part of the Works and/or Services by another person;

44.3.5 if the Prohibited Act is committed by any other person not specified in
Clauses 44.3.1 o 44.3.4 above, then the Board may give notice to
Project Co of termination and this Agreement will terminate unless
within twenty (20) Business Days Project Co procures the termination
of such person's employment and of the appointment of their employer
(where the employer is not the Board and where such person is not
employed by Project Co or the Contracting Associate) and (if
necessary) procures the performance of the relevant part of the Works
and/or Services by another person; and

44.3.6 any notice of termination under this Clause shall specify:
(a) the nature of the Prohibited Act;
(b) the identity of the party who the Board believes has

committed the Prohibited Act; and

(c) the date on which this Agreement will terminate in
accordance with the applicable provisions of this Clause.

44.4 Without prejudice to its ather rights or remedies under this Clause, the Board shall
be entitled to recover from Project Co:

44 .4 1 the amount or value of any such gift, consideration or commission; and
44.4.2 any other loss sustained in consequence of any breach of this
Clause.

Permitted payments

44.5 Nothing contained in this Clause shall prevent Project Co from paying any proper
commission or bonus to its employees within the agreed terms of their

employment.

Notification

446 Project Co shall notify the Board of the occurrence (and details) of any Prohibited
Act promptly on Project Co becoming aware of its occurrence.

Interim Management

44.7 Where Project Co is required to replace any Sub Contractor pursuant to this
Clause, the provisions of Clause 57.9 shall apply and be construed accordingly.
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46.13.1

46.13.2

any compensation paid pursuant to this Clause shall be in full and final
settlement of any claim, demand and/or proceedings of Project Co in
relation fo any terminafion of this Agreement and/or any Project
Document (and the circumstances leading to such termination) and
Project Co shall be excluded from all other rights and remedies in
respect of any such termination; and

the compensafion payable (if any) pursuant fo this Clause 46
(Compensation on Termination) above shall be the sole remedy of
Project Co and Project Co shall not have any other right or remedy in
respect of such termination.

47. CONSEQUENCES OF TERMINATION

Continued performance

47.1 Subject to any exercise by the Board of its rights to perform, or to procure a third
party to perform, the obligations of Project Co, the parties shall continue to perform
their obligations under this Agreement, notwithstanding the giving of any notice of
default or notice of termination, until the Termination Date.

Transfer to Board of Assets, Coniracts etc.

47.2 On the service of a notice of termination in accordance with this Agreement for any
reason:
47.2.1 if prior to the Actual Completion Date, in so far as any transfer shall be

4722

47.2.3

47.2.4
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necessary fully and effectively to transfer property to the Board,
Project Co shall transfer to, and there shall vest in, the Board, such
part of the Works and/or the Facilities as shall have been constructed
and such items of the Plant and Equipment as shall have been
procured by Project Co if the Board so elects:

all goods and all materials on or near to the Site and/or Off-Site not yet
incorporated in the Works shall remain available to the Board for the
purposes of completing the Works and if the cost of such goods and
materials has not been reflected in the payment of any compensation
pursuant to Schedule Part 17 (Compensation on Termination), subject
to the payment by the Board (determined as between a willing vendor
and willing purchaser with any disputes determined pursuant to Clause
56 (Dispute Resolution Procedure));

the construction plant shall remain available to the Board for the
purposes of completing the Works, subject to payment of the
Contractor's reasonable charges;

Project Co shall hand over to, and there shall vest in, the Board, free
from any Encumbrances (other than any created on or by or against

the Board):

(a) the Facilities and Equipment (which in the case of the termination
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given under this Agreement and any such indemnity shall not apply to the extent
that such part or parts of Direct Losses could have been reduced or avoided by the
Beneficiary complying with the provisions of such Clause 58 (Mitigation).

49A MALICIOUS DAMAGE

48A.1 Remit of Clause

This Clause 49A specifies the respective obligations of the parties in relation to
malicious damage to the Facilities during the Operational Term.

48A.2  Notification

49A.2.1 As soon as possible after a Service Event has been notified to the
Helpdesk ar after Project Co has itself or by a Service Provider
become aware of a Service Event, if it considers that the Service
Event was caused by malicious damage by a person other than a
Project Co Party, Project Co must verbally inform the Helpdesk and
the Board's Representative (a “Malicious Damage Report”). Where it
is reasonably practicable for it to do so without prejudicing its ability to
achieve Rectification of the Service Event within the Rectification
Period and subject to any immediate steps that it requires to take to
make the Facilities safe, it must allow the Board’s Representative an
opportunity to inspect the evidence it relies on to suppert its claim that
malicious damage caused the Service Event concerned before
carrying out Rectification and, where this is not reasonably practicable,
Project Co must take reasonable steps to preserve or record in a
suitable manner any such evidence and forthwith make that record
available to the Board.

49A.2.2 Provided Project Co has complied with the requirements of Clause
49A.2.1, unless within twelve (12) hours of receipt of a Malicious
Damage Report the Board's Representative notifies Project Co that he
agrees that the Service Event referred to in the relevant Malicious
Damage Report was caused by malicious damage by a person other
than a Project Co Party, the Board's Representative will be deemed to
have disagreed that the Service Event concerned was caused by
malicious damage by a person other than a Project Co Party.

49A.3 Rectification of Malicious Damage

49A.3.1 In relation to any Service Event referred to in a Malicious Damage
Report, Project Co shall always take such steps as are necessary in
accordance with its obligations under this Agreement to make the
Facilities safe.

48A.3.2 If the Board's Representative agrees in accordance with Clause 49A.2
that a Service Event was caused by malicious damage by a person
other than a Project Co Party, except when Clause 49A.3.3 applies,
Project Co shall not Rectify the Service Event beyond what is required
by Clause 49A.3.1 unless instructed by the Board to do so as a Board
Change under Schedule Part 16 (Change Protocol).
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53.10

53.11

Renewal certificates or other such evidence of renewal in relation to the
Insurances shall be obtained as and when necessary and copies (certified in a
manner acceptable to the Board) shall be forwarded to the Board as soon as
possible but in any event within twenty (20) Business Days of the renewal date.

If Project Co defaults in insuring or continuing to maintain the Insurances, the
Board may insure against any risk in respect of which such default has occurred
and recover any premiums from Project Co as a debt provided that if the default
oceurs during the Operational Term the amount recoverable from Project Co shall
be the difference between the premiums had Project Co continued to maintain the
Insurances and the premiums paid by the Board to take out and maintain the

Insurances.

Acceptance and compliance

53.12

53.13

The supply to the Board of any draft insurance policy or certificate of insurance or
other evidence of compliance with this Clause 53 (/nsurance) shall not imply
acceptance by the Board (or the Board's Representative) that:

53.12.1 the extent of insurance cover is sufficient and its lerms are
satisfactory; or

53.12.2 in respect of any risks not insured against, that the same were
Uninsurable.

Neither failure to comply, nor full compliance, with the insurance provisions of this
Agreement shall relieve Project Co of its liabilities and obligations under this

Agreement.

Uninsurable Risks

53.14
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53.14.1 If a risk usually covered by contractors' ‘all risks’ insurance, property
damage insurance, third party liability insurance, delay in start up and
business interruption insurance (but not loss of profits) or statutory
insurances in each case required under this Agreement becomes

Uninsurable then:

(a) Project Co shall notify the Board of any risk becoming
Uninsurable within five (5) Business Days of becoming
aware of the same and in any event at least five (5) Business
Days before expiry or cancellation of any existing insurance
in respect of that risk; and

(b) if both parties agree, or it is determined in accordance with
the Dispute Resolution Procedure that the risk is Uninsurable
and that:

(i)  the risk being Uninsurable is not caused by the
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v) the Board undertakes to use reasonable endeavours
to assist Project Co in the carrying out of the
Reinstatement Plan; and

(vi) after the Reinstatement Plan has been implemented
to the reasonable satisfaction of the Board and in
accordance with Clause 53.22.3 below the Board shall
permit withdrawal by Project Co of any Relevant
Proceeds then held in the Insurance Proceeds
Account that have not been paid under Clause
53.22.2(b)(ii) above, in respect of the Relevant
Incident, together with any interest accrued.

(vii) subject to the provisions of Clause 49.1 (Project Co
Indemnities fo Board) Project Co shall be solely
responsible for the payment of any deficiency.

53.22.3 Where insurance proceeds are to be used, in accordance with this
Agreement, 1o repair, reinstate or replace any Facilities, Project Co
shall carry out the work in accordance with the Board's Construction
Requirements so that on completion of the work, the provisions of this
Agreement are complied with.

53.22.4 If and to the extent that a breach by Project Co of its obligations under
Clause 53.22.2(b) leads to a delay in the completion of the
Reinstatement Works, any entitlement that Project Co has to relief
under Clause 30 (Relief Events) shall be suspended.

54. EXCLUSIONS AND LIMITATIONS ON LIABILITY

Exclusions

54.1

54.2
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The indemnities under this Agreement shall not apply and (without prejudice to the
Board's rights under the Payment Mechanism and to the provisions of Schedule
Part 17 (Compensation on Termination)) there shall be no right to claim damages
for breach of this Agreement, in delict or on any other basis whatsoever to the
extent that any loss claimed by either party is for loss of profits, loss of use, loss of
production, loss of business or loss of business opportunity or is a claim for
consequential loss or for indirect loss of any nature (“Indirect Losses") suffered or
allegedly suffered by either party. The Board agrees that, notwithstanding the
foregoing, any losses of Project Go arising under the Construction Contract and
the Service Contracts as originally executed (or as amended in accordance with
and subject to-Clause 4.1 (Ancillary Documents)) which are not indirect Losses
shall not be excluded from such a claim solely by reason of this Clause 54.1.

The Board shall not be liable in delicﬂo Project Co or any- Project Go Party in
respect of any negligent act or omission of the Board and/or any Board Party
relating to or in connection with this Agreement and Project Co shall procure that
no Project Co Party shall bring such a claim against the Board. Project Co has
accepted this on the basis that it and each Project Co Party will cover the risk of
negligent acts or omissions by insurance or in such other manner as it (or they)
may think fit.
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No Double Recovery

54.3

54.4

54.5

54.6

54.7
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Subject to:
54.3.1 any other express right of the Board pursuant to this Agreement; and
54.3.2 the Board's right io claim, on or after termination of this Agreement,

the amount of its reasonable costs, losses, damages and expenses
suffered or incurred by it as a result of rectifying or mitigating the
effects of any breach of this Agreement by Project Co save to the
extent that the same has already been recovered by the Board
pursuant to this Agreement or has been taken into account to reduce
any compensation payable by the Board pursuant to Clause 46
{Compensation on Termination),

the sole remedy of the Board in respect of a failure to provide the Services in
accordance with this Agreement shall be the operation of the Payment Mechanism.

Subject to Clause 29 (Board Evenls of Defaulf) and any other express right of
Project Co pursuant to this Agreement, Project Co's sole remedy in respect of any
breach of this Agreement which is a Compensation Event shall be pursuant to

Clause 29 (Delay Events).

Nothing in Clause 54.3 shall prevent or restrict the right of the Board to seek
interdict or a decree of specific implement or other discretionary remedies of the

court.

Notwithstanding any other provision of this Agreement, neither party shall be
entitled to recover compensation or make a claim under this Agreement or any
other agreement in relation to the Project in respect of any loss that it has incurred
(or any failure of the other party) to the extent that it has already been
compensated in respect of that loss or failure pursuant to this Agreement or

otherwise.

Neither party shall have the right to terminate this Agreement for breach of contract
save as expressly sef out in this Agreement.

112













57.6

57.7

57.8
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Contractor Construction Contract

Service Provider Service Contract

without, in each case, the prior written consent of the Board (such consent not to
be unreasonably withheld or delayed). To avoid doubt, (i) any failure to complfy
with Clause 57.7 shall be a reasonable ground for withholding consent and (ii)
consent shall, without prejudice to the other provisions of Clause 57.5, not be
required in respect of the appointment of any party currently approved by the
Board as a suitable replacement and (i) the Board consents io the agreed
packages of work being sub-contracted fo the Design Team and the Key Sub-

contractors.

if the contract set out next to the name of any person referred to in Clause 57.5
shall at any time lapse, terminate or otherwise cease to be in full force and effect
(whether by reason of expiry or otherwise), with the effect that such person shall
cease to act in relation to the Project, Project Co shall forthwith appoint a
replacement (subject to compliance with Clause 57.5).

Project Co shall procure that any replacement for any person referred to in Clause
57.5 or any Key Sub-Contractor shall enter into a contract upon the same or
substantially similar terms as the person so replaced and shall also enter into a
collateral agreement on the same or substantially the same terms as the Collateral
Agreement entered into by the person so replaced.

Where Project Co enters into a contract with a sub-contractor for the purposes of
carrying out the Project Operations or any part of the Project Operations under this
Agreement, Project Co shall cause a term to be included in such contract;

57.8.1 which requires payment to be made to the sub-contractor within a
specified period not exceeding thirty (30) days from receipt of a valid
invoice as defined by the contract requirements and in the case of the
provision of Services provides that, for the purpose of payment alone,
where the Board has made payment to Project Co and the sub-
contractor's invoice includes Project Operations in relation to which
payment has been made by the Board then, to the extent that it relates
to such Project Operations, the invoice shall be treated as valid and
payment shall be made to the sub-contractor without deduction (but
without prejudice to any right to deduct or set off validly arising under
the terms of the coniract with the sub-contractor); and

57.8.2 which notifies the sub-contractor that the contract forms part of a
larger contract for the benefit of the Board and that shouid the sub-
contractor have any difficulty in securing the timely payment of an
invoice that matter may be referred by the sub-contractor to the
Board's Representative; and

57.8.3 in the same terms as this Clause 57.8 (including for the avoidance of
doubt this Clause 57.8.3) subject only to modification to refer to the
correct designation of the equivalent party as the supplier and
recipient of the relevant Project Operations as the case may be.
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“Agent”

"Amended Service Proposal”

"Amended Supplemental Drainage Proposal”

“Ancillary Documents”

“Ancillary Rights”

“Annual Service Payment”

“Appendix A”

“Approved RDD ltem”
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(i) the relevant Law has the
same effect in relation to
the Board Substiiute as
the Protective
Legislation; and

(bb) the relevant Law does not
otherwise have any adverse
material effect on the legal
capacity or obligation of the
Board  Substitute  which
affects (or could reasonably
be expected to affect) the
Board Substitute's ability to
perform any material
obligations owed to Project
Co andfor the Funders in
relation to the Project which
are material to the interests
of Project Co andfor its
Funders, when compared to
the material obligations of the
Board under this Agreement;

has the meaning given in the Funders' Direct
Agreement;

has the meaning given in paragraph 1.1 of
Section 3 (Amended Service Proposal) of Part 2
(Interface Proposals Procedure) of Schedule
Part 31 (Consort Interface with Campus Site
and/or Campus Facilities);

has the meaning given in paragraph 2.1 of
Section 2 (Access Areas and Amended
Supplemenial Drainage Proposal) of Part 2
(Interface Proposals Procedure) of Schedule
Part 31 (Consort Interface with Campus Site
and/or Campus Facilities);

means the Construction Contract, the Service
Contracts and the Performance Guarantees, the
appointments of the Design Team, the
appointments of the Key Sub-contractors,
Interface Agreement, the Management Services
Agreement (only in relation to an increase in fees
relating to Schedule 2 (Fees) of such agreement)
all as the same may be amended or replaced
from time to time;

means such rights as set out in Section 3
(Ancillary Rights) of Schedule Part 5 (Land
Matters);

has the meaning given in Schedule Part 14
(Payment Mechanism);

means Schedule Part 31 (Consort Interface with
Campus Site and/or Campus Facilities);

means an item of Reviewable Design Data which
has been returned or has been deemed 1o have
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“Articles of Association™

"As Built Energy Model"

"As Built Facilities Energy Performance"

“Associated Companies”

*Availability Failure”

“Base Date”
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been returned endorsed either "Level A — no
comment” or "Level B — proceed subject fo
amendment as noted" by the Board's
Representative pursuant to the provisions of
Clause 12  (Design, Consfruction  and
Commissioning Process) and Schedule Part 8
(Review Procedure) (provided that in the case of
any item of Reviewable Design Data which has
been returned or has been deemed to have been
returned endorsed "Level B — proceed subject to
amendment as noted" Project Co has taken
account of the Board's Representative's
comments), as such item of Reviewable Design
Data may be varied or amended from tims to time
in accordance with Schedule Part 16 (Change
Protocol);

means Project Co's articles of assaciation, and
the term “Articles” shall be construed
accordingly;

means Project Co's Financial Close Energy
Model updated to incorporate all as built
consiruction,  commissioning and  testing
information and any Board agreed design
amendments, as agreed with the Board prior to
the Commissioning End Date;

means the Energy Performance of the Facilities,
as determined by Project Co’s As Built Energy
Model;

means, In relation to any person:

(a) a company which is a Subsidiary, a Holding
Company or a company that is a Subsidiary
of the ultimate Holding Company of that
relevant company, and in the case of Project
Co shall include Hold Go, Top Co and Mac
Co and each of the Shareholders; or

(b) any unit trust, limited partnership or fund in
which that person or any Holding Company
or Subsidiary of that person or any
Subsidiary of such Holding Company of that
person is a trustee, general partner, principal,
manager, co-manager or adviser,

save that for the purposes of determining whether
one entity is an Associated Company of another
any transfer of shares by way of security or to a
nominee of the transferor shall be disregarded,
and the term "Associate" shall be interpreted
accordingly;

has the meaning given in Schedule Part 14
(Payment Mechanism);

has the meaning given in paragraph 16 of
Section 2 (Interpreiation) of Schedule Part 1
(Definitions and Interpretation);
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"Board Specified Group 1 Equipment"

"Board Specified Group 1 Equipment

Specifications™

“Board's Commissioning”

“Board’'s Community Benefits Requirements”

“Board's Construction Requirements”

“Board's Maintenance Obligations”

“Board's Post Completion Commissioning”

“Board's Representative
"Borrower Loan Note"
"Bus Stop Infrastructure”

"Bus Stop Works"
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(f) any Volunteer Services;

() the holding of an occasional fete,
tombola and raffle for charitable fund
raising purposes within the Site;

(e) Teenager Cancer Trust Activities,

and such other services as may be nofified to
Project Co by the Board from time to time which
are not services to be carried out by Project Co
under this Agreement;

means the Group 1 Equipment to be specified by
the Board as listed in Appendix 3 (Board
Specified Group 1 Equipment) in Schedule Part
11 (Equipment);

means the specifications for the Board Specified
Group 1 Equipment as set out in  Appendix 4
(Board  Specified Group 1 Equipment
Specifications) of Schedule Part 11 (Equipment)

means the Board's pre-completion
commissioning activities to be carried out by the
Board in accordance with Clause 17 (Pre-
Completion Commissioning and Completion);

means those requirements set out in Section 1 of
Schedule Part 32 (Community Benefits);

means the requirements of the Board set out or
identified in Section 3 (Board's Construction
Requirements) of Schedule Part 6 (Construction
Matters) as amended from time to time in
accordance with the terms of this Agreement;

has the meaning given in Clause 23.13 (Board's
Maintenance Obligations);

means the Board's post-completion
commissioning activities to be carried out by the
Board in accordance with Clause 18.1 (Post
Completion Commissioning);

means the person so appointed by the Board
pursuant to Clause 8 (Representatives);

has the meaning given to it in the Common
Terms Agreement;

means the infrastructure resulting from the Bus
Stop Works;

means the design (including preparation of all
Design Data), construction, testing and
commissioning and completion of the bus stop
works to be undertaken in accordance with
paragraph  4.5.10(e)(i) of the Board's
Construction Requirements;
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"Off-Site"

"Off-Site Conditions”

"Off-Site Works™

"Operational Functionality”
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means of any payment or transfer of
assets, directly or indirectly, in cash or in
any kind, whether by way of dividend,
bonus or release of abligation or in any
other way otherwise than:

(i) for full consideration; or

(i) to the Board pursuant to Clause
36 (Payment of Surpluses and
Compliance with NPD
Requirements) or Article 12 or 13
of the Articles of Association); or

(ili)  Project Co’s Share of a Project Co
Change; or

(iv) Project Co’s Share of a
Refinancing Gain;

(b) to comply with Clause 4.4 (Changes fo
Funding Agreements and Refinancing);

means:

(a) the land made available to Project Co for
the Works, the Off-Site Works and
Services being:

(i)  the Yellow Area, the Petrol Station
Site, the Orange Area, the
Connection Area and the Service
Strip and

(i)  the Foul Service Strip; and
(i)  Not Used; and

(b)  those parts of the RIE Facilities made
available to Project Co for the Off-Site
Works and Services; and

(c) the land procured by Project Co for the
Substation Works.

means the condition of the Off-Site (including but
not limited to) hydrological, hydrogeological,
ecological, environmental, geotechnical and
archaeological conditions;

means the RIE Works, Hospital Square Works,
Cycle Path Works, Substation Works, Petrol
Station Site Works andfor Surface Water
Drainage Works;

means
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and provision of the Services and the
performance of all other obligations of Project Co
under this Agreement from time to time;

“Project Term” means the period commencing at midnight on the
date of this Agreement and ending on the earlier
of the Expiry Date and the Termination Date;

"Proposal for an Adverse Law" means a proposal for an Adverse Law as follows:

(a)

(b)

(€)

(f)
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in the case of a bil, the bill being
infroduced by the Government or
receiving the support of the
Government at its second reading in the
first House of Parliament into which it is
introduced or the bill passing a second
reading in the first House of Parliament
into which it is introduced;

in the case of a bill passing through the
Scottish Parliament, the bill being
introduced by the Scottish Government
or receiving the support of the Scottish
Government at Stage 2 in the Scottish
Parliament or the bill passing Stage 2 in
the Scottish Parliament;

in the case of subordinate legislation, the
proposed statutory instrument or order
being laid before Parliament in dratft;

in the case of a directive, regulation or
decision of the European Union, its
adoption; or

in the case of an administrative act as
referred to in the definition of Adverse
Law, any of the following prior or
preparatory to the making of such an act;

the taking by the Board, the
Government, a minister of the Crown, or
a department, agency, regulator or other
public body official of any step in a
process defined by Law for the making
of such administrative acts, other than
any early stages of such process (such
as, without limitation, consultation or
information gathering) following the
completion of which further substantive
steps remain in such a process before
the making of such an administrative act
can oceour; or

any communication from the




"Protecting Vulnerable Groups Scheme™

“PRS Timetable”

“PTS”

“Qualifying Change”

“Quality Plans”
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Government, a minister of the Crown, or
the department, agency, regulator or
other public body or official responsible
for making such administrative acts, to
the effect that such an administrative act
will be made;

means the Scottish Government's membership
scheme which helps to ensure that people who
have regular contact with children and protected
adults through paid or unpaid work do not have a
known history of harmful behaviour;

has the meaning given in Clause 23.16 (Board's
Maintenance Obligation);

means the pneumatic tube system to be insialled
as part of the Works and thereafter maintained
by Project Co, as more fully described in
paragraph 8.7.23 (Pneumatic Air Tube Transport
System) of the Board's  Construction
Requirements;

means (unless expressly stated otherwise):

(a) a Low Value Change in respect of which
the parties have agreed the method of
implementation; or -

(b) a Medium Value Change in respect of
which the Board has issued a
confirmation  notice  pursuant to
paragraph 7.1.1 of Section 3 (Medium
Value Changes) of Schedule Part 16
(Change Protocol); or

(¢) a High Value Change which has
received Stage 2 Approval pursuant to
paragraph 8.2.1 of Section 4 (High Value
Changes) of Schedule Part 16 (Change
Protocol),

in each case provided that any necessary
changes required fo be made fo any Project
Document and/or Ancillary Document pursuant o
Schedule Part 16 (Change Protocol) have been
given effect to and become unconditional;

means the Design Quality Plan and Construction
Quality Plan, prepared in accordance with
Section 8 (Quality Plans (Design and
Construction)) of Schedule Part 6 (Construction
Matters), and the Services Quality Plan, prepared
in accordance with Section 3 (Service Quality
Plany of Schedule Part 12 (Service
ARequirements), as required to be implemented by
Project Go in accardance with Clause 20 (Quality
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"Regulatory Authority"

“Range of Finishes”
“Rectification”
"Rectification Period"
“Refinancing”
“Reinstatement Plan”
“Reinstatement Works”

“Relevant Authority”

“Relevant Change in Law”
"Relevant Event"
“Relevant Incident”

“Relevant Payment”

"Relevant Petrol Station Site Contamination"
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Assurance);

means any competent authority having powers
and duties in relation to the enforcement of any
law rule regulation or obligation existing adopted
made commenced intreduced or otherwise
brought into force prior to or after this transfer
concerning the protection of human health the
Environment ar any Relevant Substances and for
the avoidance of doubt the expression
‘Regulatory Authority' shall not include any court
of law, and "Regulatory Authorities" shall be
construed accordingly;

has the meaning given in paragraph 1.2.3(a) of
Schedule Part 8 (Review Procedure);

has the meaning given in Schedule Part 14
(Payment Mechanism);

has the meaning given in Schedule Part 14
(Payment Mechanism);

has the meaning given in Schedule Part 23
(Refinancing);

has the meaning given in Clause 53.22
(Reinsiatement);

has the meaning given in Clause 53.22.2
(Reinstatement);

means any court with the relevant jurisdiction and
any local, national or supra-national agency,
inspectorate, minister, ministry, official or public
or statutory person of the government of the
United Kingdom, or of the European Union, (or of
the Scottish Government or the Scottish
Parliament);

has the meaning given in Clause 32.3 (Changes
inLaw),

has the meaning given in Schedule Part 16
(Change Protocol);

has the meaning given in Clause 53.22.2
(Reinstatement);

has the meaning given in Clause 53.14.3;
means:

(a) Coniamination in, on, at, over or under the
Petrol Station Site; and

(b)  Contamination that has migrated from the
Petrol Station Site to the Site or Ofi-Site
(excluding the Petrol Station Site) after the
Commencement Date,

save to the extent that:
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SECTION 2

SAFETY DURING CONSTRUCTION

In this Section 2 (Safety During Construction) of Schedule Part 6 (Construction Matters) and
wherever used elsewhere in this Agreement:

1.1 "CDM Regulations" means the Construction (Design and Management) Regulations
2007 (and "CDM Regulation" shall be construed accordingly); and

1.2 “the client”, "the CDM Co-ordinator" and "the Executive" shall have the same
meanings as are ascribed to them in the CDM Regulations.

In so far as not already done, within five (5) Business Days of the date of execution of this
Agreement, Project Co shall make and serve on the Board a declaration pursuant to and in
the form (if any) required by CDM Regulation 8 that Project Co will act as the client in
relation to the Works for all the purposes of the CDM Regulations. Notwithstanding the
election made by Project Co in relation to CDM Regulation 8, the Board will comply with its
remaining obligations as set out in CDM Regulation 8. During the Project Term, Project Co
shall not, and shall not seek to, withdraw, terminate or in any manner derogate from its
declaration that it will act as, and its acceptance of its responsibilities as, the client in relation
to the Works for all the purposes of the CDM Regulations. The Board will endorse its
consent, in writing, to such election on the said election and return it to Project Co within five

(b) Business Days of receipt.

Project Co warrants that it has the competence, resources and capacity to, and shall,
observe, perform and discharge or shall procure the observance, performance and

discharge of:

3.1 all the obligations, reguirements and duties of the client arising under the CDM
Regulations in connection with the Works and, where necessary, the provision of
the Services; and

3.2 all obligations incumbent on the client under any Code of Practice for the time
being approved by the Health and Safety Commission pursuant to the Health and
Safety at Work etc Act 1974 issued in connection with the CDM Regulations.

Project Co shall provide to the Board's Representative:
4.1 in a substantially complete form on the Actual Completion Date; and
4.2 in final form within five (5) Business Days of the Actual Completion Date,

one electronic copy (on computer disk, tape or other format) of each and every health and
safety file and construction phase plan prepared by the CDM Co-ordinator pursuant to the
CDM Regulations in relation to the Works and the Services and electronic or paper copies of
every amendment or update made to such file during the Project Term.
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to page 227
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1.3
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Toherep

If the Board's Representative raises comments on any Submitted Item in accordance
with paragraph 3 (Grounds for Objection) he shall state the ground upon which such
comments are based and the evidence or other information necessary to substantiate
that ground. To the extent that the Board's Representative comments on a Submitied
Item other than on the basis set out in this Schedule Part 8 (Review Procedure), or
fails to comply with the provisions of this paragraph, Project Co may, in its discretion,
either:

1.3.1 request written clarification of the basis for such comments and, if
clarification is not received within ten (10) Business Days of such request by
Project Co, refer the matter for determination in accordance with Schedule
Part 20 (Dispute Resolution Procedure); or
234
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to page 294



FOISA s38(1)(b)
EIR Reg. 11

to page 309



FOISA s38(1)(b)
EIR Reg. 11

to page 321



FOISA s38(1)(b)
EIR Reg. 11



FOISA s38(1)(b)
EIR Reg. 11



FOISA s38(1)(b)
EIR Reg. 11



SECTION 4
ENERGY STRATEGY
The Energy Strategy is Energy Strategy as set out on the disc in the Agreed Form identified and

executed as the Section 4 (Energy Strategy) of Schedule Part 12 (Service Requirements) of this
Agreement, referred to in and forming part of this Agreement.

FOISA s38(1)(b)

{Z@A (A1)  EIRReg. 11
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14

15

16

ASSIGNATION

13.1 The Independent Tester shall not assign or transfer any of its rights or obligations
under this Agreement or sub-contract the whale or any part of the Services.

13.2 Neither Project Co nor the Board shall be entitled to assign or transfer any of their
respective rights or obligations under this Agreement save that the parties hereby
consent to any such assignment or transfer which is contemporaneous to the
assignment or transfer of the Project Agreement and is made to the same assignee or
transferee. In the event that the Project Agreement is novated to a third party, the
term “Project Agreement” shall include any replacement contract arising from such

novation.

13.83 The Independent Tester shall not be entitled to contend that any person to whem this
Agreement is assigned in accordance with Clause 13.2 js precluded from recovering
under this Agreement any loss incurred by such assignee resulting from any breach of
this Agreement (whenever happening) by reason that such person Is an assignee and
not a named party under this Agreement.

CUMULATIVE RIGHTS AND ENFORCEMENT

14.1 Any rights and remedies provided for in this Agreement whether in favour of Project
Co or the Board or the Independent Tester are cumulative and in addition to any
further rights or remedies which may otherwise be available to the parties.

14.2 The duties and obligations of the Independent Tester arising under or in connection
with this Agreement are owed to Project Co and the Board both jointly and severally
and Project Co and the Board may accordingly enforce the provisions hereof and
pursue their respective rights hereunder in their own name, whether separately or with

each other.

14.3 Project Co and the Board covenant with each other that they shall not waive any
rights, remedies or entitlements or take any other action under this Agreement which
would or might reasonably be expected to adversely affect the rights, remedies or
entitlements of the other without the other's prior written consent, such consent not to
be unreasonably withheld or delayed.

WAIVER

The failure of any party at any one time to enforce any provision of this Agreement shall in
no way affect its right thereafter to require complete performance by any other party, nor
shall the waiver of any breach or any provision be taken or held to be a waiver of any
subsequent breach of any provision or be a waiver of the provision itself.

SEVERABILITY

In the event that any term, condition or provision contained in this Agreement shall be held to
be invalid, unlawful or unenforceable to any extent, such term, clause or provision shall, to
that extent, be omitted from this Agreement and the rest of this Agreement shall stand,
without affecting the remaining clauses.
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2.2 If either the Adjusted Highest Compliant Tender Price or (as the case may be) the
Adjusted Estimated Fair Value of the Agreement is zero or a negative number the
Board shall be released from all liability to Project Co for breaches and/or termination
of this Agreement and any other Project Document whether under contract, delict,
restitution or otherwise save for:

2.2.1 any antecedent liability of the Board which arose prior to the Termination
Date (but not from the termination itself) to the extent such liability has not
already been taken into account in determining the Adjusted Highest
Compliant Tender Price or the Adjusted Estimated Fair Value of the
Agreement (as the case may be); and

222 any liabilities arising in respect of any breach by either party of their
obligations under Clause 47.6 (Continuing Obligations) of the Agreement
which continues after the Termination Date.

3 Costs

The costs and/or expenses to be taken into account in the calculation of all termination sums
due pursuant to this Schedule Part 17 (Compensation on Termination) shall only be such
costs and/or expenses fo the extent that they are reasonable and proper in quanturn and
shall have been or will be reasonably and properly incurred and shall only be counted once.

4 Undisputed Amountis

If the calculation of any termination amount is disputed then any undisputed element of that
amount shall be paid in accordance with this Section 5 (General) of this Schedule Part 17
(Compensation on Termination) and the disputed element shall be dealt with in accordance
with Schedule Part 20 (Dispute Resolution Procedure).

5 Qutstanding Senior Debt Amount

51 The Board shall be entitled to rely on the certificate of the Intercreditor Agent as
conclusive as to the amount of the Base Senior Debt Termination Amount or Revised
Senior Debt Termination Amount (as the case may be) outstanding at any relevant
time.

5.2 The receipt by the Intercreditor Agent of the Base Senior Debt Termination Amount or
Revised Senior Debt Termination Amount or elements thereof (as appropriate) (as the
case may be) (and where appropriate any accrued interest or breakage costs as
certified in accordance with paragraph 5.1 above) shall discharge the Board's
obligations to pay such sums to Project Co.
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“Qualification Criteria”

“Rectification Costs™

“Redundancy Payments”
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for the previous month was less than
ZEero;

(b) the Market Value Availability Deduction
Amount for that month; and

(c) the Rectification Costs incurred by the
Board in that month;

means the criteria that the Board requires
tenderers to meet as part of the Tender Process,
which (subject to compliance with procurement
regulations) shall be:

(a) the New Agreement terms;

(b) tenderers should have the financial
ability to pay the capital sum tendered
for the New Agreement and the financial
ability to deliver the Works andfor the
Services (as appropriate) for the price
tendered;

(c) the tenderers may only bid on the basis
of a single capital payment to be made
on the date of the New Agreement;

(d) the tenderer is experienced in providing
the Services or similar services;

(e) the technical solution proposed by the
tenderers is capable of delivery and the
tenderer is technically capable of
delivery of the Services; and

] any other tender criteria agreed by the
Board and the Project Co;

means, for the purposes of any Termination Date
that ocours after the Actual Completion Date, an
amount equal to the reasonable and proper costs
incurred by the Board in a particular month or
part of a month in ensuring that the Services are
available;

means redundancy payments and other
termination payments which are required under
Law to be made to employees of Project Co
reasonably and properly incurred by Project Co
arising as a direct result of terminating this
Agreement (provided that Project Go shall use all
reasonable endeavours to mitigate its loss) and
provided that in calculating such amount no
account should be taken of any liabilities and
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“Senior Debt”

111

“Senior Funding Agreementis

"SPENS Breakage Costs"”

“Sub-Contractor Losses”
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than in respect of Additional Permitted
Borrowing) (or if any such prepayment
has not occurred by the Invoice Date,
such amount as will become payable an
the assumption that such prepayment
will be made on (if paragraph 1.2 of
Section 5 of this Schedule 17 applies)
the date for payment by the Board
pursuant to that paragraph, or (where
paragraph 1.3 of Section 5§ of this
Schedule Part 17 applies) on the date for
payment, pursuant to that paragraph, of
the last of the four instalments there
referred to) subject to Project Co and the
Senior Funders mitigating all such costs
to the extent reasonably possible;(c)
less, to the extent it is a positive amount,
the aggregate of (without double
counting in relation to the calculation of
the Revised Senior Debt Termination
Amount or the amounts below):

i all credit balances on any bank accounts
(but excluding the Insurance Proceeds
Account and the Surplus Account) held
by or on behalf of Project Co on the
Termination Date;

ii, any amounts claimable on or after the
Termination Date in respect of
Contingent  Funding  Liabilities; iii.
all other amounis received by the Senior
Funders on or after the Termination Date
and before the date on which any
compensation is payable by the Board to
Project Co as a result of enforcing any
other rights they may have; and

iv. all APB Distributions;

means the financing provided by the Senior
Funders under the Senior Funding Agreements;

has the meaning given in Schedule Part 1
(Definitions and Interpretation);

means for the purposes of the Institutional
Investor Senior Facility Agreement, the Spens
Amount as defined therein and for the purposes
of the Institutional Investor Senior Subordinated
On-Loan Agreement, the Spens Amount as
defined therein;

means:
(a) the amount reasonably and properly
payable by Project Co to the Contractor
under the terms of the Consiruction
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SCHEDULE PART 22

CERTIFICATES
Handback Certificate
Issued by: Board's Representative
Address: [ ]
Board: LOTHIAN HEALTH BOARD
Address: [ 1
Project Co: [PROJECT CO]
Address: [ ]
Issue date: ....covnviirinnsn
Works
Situated at

Project Agreement dated:  ...ociiiiiiiiiininns

I/'we certify that the condition of the Facilities is in accordance with paragraph 1 of Schedule Part 18
{Handback Procedure) of above mentioned Project Agreement.

To be signed by or for the issuer named above.

AR s T T S R S S e s
LOTHIAN HEALTH BOARD
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Commissioning Completion Certificate

Issued by: Independent Tester — [ ]
Address: [ ]

Hold Co: [PROJECT COJ

Address: [ ]

Board: LOTHIAN HEALTH BOARD
Address: [ ]

Contractor: [CONTRACTOR]

Address: [ ]

Issue date: ....coovvveeiiinins

Works:

Situated at:

Project Agreement dated: ..........ccceeennn.
Under the terms of the above-mentioned Project Agreement,
I/we certify that the Actual Commissioning End Date was achieved on [

To be signed by or for the issuer named above.

[INDEPENDENT TESTER]
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or about the date of the Refinancing;

5.2 a reduction in the Annual Service Payments over the remaining term of this
Agreement; or

5.3 a combinaiion of the above.

Method of Calculation

6 The Board and Project Co will negotiate in good faith to agree the basis and method of
calculation of the Refinancing Gain (including any Margin Gain) and payment of the Board's
share of the Refinancing Gain (taking into account how the Board has elected to receive its
share of the Refinancing Gain under paragraph 5 (Receipt of Gain) above). If the parties falil
to agree the basis and method of calculation of the Refinancing Gain or the payment of the
Board's share, the dispute shall be determined in accordance with Schedule Part 20
(Dispute Resolution Procedure).

Costs

7 The Refinancing Gain (including any Margin Gain) shall be calculated after taking into account
any breakage costs necessary to facilitate®the: Qualifying Refinancing together with the
reasonable and proper professional costs that each party directly incurs in refation to the
Qualifying Refinancing and on the basis that all reasonable and proper professional costs
incurred by the Board will be paid to the Bo#¥d by Project Co within twenty eight (28) days of
any Qualifying Refinancing. Such costs shall be allocated pro rata between the Margin Gain
(if any) and the remaining Refinancing Gain.

e

8 Without prejudice to the other provisions of this Schedule Part 23 (Refinancing), Project Co
shall:

8.1 notify the Board of all Notifiable Financings on becoming aware of the same and again
when they are entered into and provide full details of the same; and

8.2 include a provision in the Funding Agreements (other than the Subordinated Funding
Agreements) whereby it is entitled to be informed of any proposals which the Senior
Funders may have to refinance the Funding Agreements (other than the Subordinated

Funding Agreements).

Definitions

In this Schedule Part 23 (Refinancing) and elsewhere in this Agreement (save where Schedule Part 1
(Definitions and Interpretation) provides to the contrary) the following words and expressions shall

have the following meanings:

“Distribution” means:

(a) whether in cash or in kind, any:

i dividend or other distribution in
respect of share capital (whether
made validly in accordance with
the Aricles of Association or
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(d)

iii.

Vi

vii.

viii

Senior Funding Agreements as at
Financial Close;

late  or  non-provision  of
information, consents or licences;

amendments to Sub-Contracts;

approval of revised technical and
economic  assumptions  for
financial model runs (to the
extent required for forecasts
under the Funding Agreements);

restrictions imposed by Senior
Funders on the dates at which
the debt contributed by the
Senior Lenderscan be advanced
to Project Go under the Senior
Funding Agreements and/or
amounts released from
Drawdown Account during the
Availability Period, each as
defined in the Common Terms
Agreement and which are given
as a result of any failure by
Project Co to ensure that the
construction work is performed in
accordance with the agreed
construction programme and
which is notified in writing by
Project Co or the Senior Funders
to the Board prior to being given;

changes to milestones for
drawdown and/or amounts
released from the Drawdown
Account during the Availability
Period set out in the Common
Terms Agreement and which are
given as a result of any failure by
Project Co to ensure that
construction work is performed in
accordance with the agreed
construction programme and
which is notified in writing by
Project Co or the Senior Funders
to the Board prior te being given;

failure by Project Co to obtain
any consent by statutory bodies
required by the Senior Funding
Agreements; or

voting by Senior Funders and the
voting arrangements between the
Senior Funders in respect of the
levels of approval reguired by
them under the  Funding
Agreements;

any amendment, variation or supplement
of any agreement approved by the Board


































8

express authority has in fact been given.

4.3 No payments or transfers from the Account shall be made after an Event of Default
which is continuing until the Credit Provider has confirmed to the Account Bank that
such payment or transfer may be made except as expressly permitted under this
Agreement. The Account Bank shall not be under any obligation to investigate the
compliance of any payment with this Agreement.

4.4 Al amounts withdrawn from the Account for transfer to another account or for
application in or towards making a specific payment or meeting a specific liability shall
be transferred to that account or applied in or towards making that payment or
meeting that liability, and for no other purpose.

45 Notwithstanding any other provision of this Agreement, at any time following the
occurrence of any Event of Default (as defined in Schedule Part 4 (Funders' Direct
Agreement) of the Project Agreement) which is continuing and has not been waived or
remedied, the Security Trustee may at any time give notice to the Account Bank
instructing it not to act on the instructions of or at the request of the Issuer in relation
to any sums at any such time standing to the credit of the Account. Without prejudice
to the foregoing, the Account Bank agrees that it shall pay any amount standing to the
credit of the Account and payable to the Issuer in accordance with Clause 3.3
(Receipts and Payments) of this Agreement to such a bank account as the Security
Trustee shall direct following the occurrence of any Event of Default. The Account
Bank agrees that it shall not so act and shall act on the instructions of the Security
Trustee in place of the Issuer.

4.6 In establishing the balance standing to the credit of the Account at any time, the
Account Bank may take into account credits to and withdrawals from such Account

which are to be made on such day.
QUALIFYING BANK

If at any time the Account Bank ceases to be a Qualifying Bank, the Account Holders shall
promptly open or cause to be opened a new account with a Qualifying Bank on the same
terms as the Account and the Account Holders shall take all such action as may be required
to open the new account.

CHARGES

The charges of the Account Bank (if any) for the operation of the Account shall be for the
account of the Account Holders in equal amounts and shall be debited from the balance
standing to the credit of the Account as from time to time agreed between the Account Bank,

the Board and the Issuer.
MANDATES

Each of the Account Holders will deliver to the Account Bank on or prior to the date hereof
the applicable mandate together with authorised signature lists for both the Issuer and the

Board.

THE ACCOUNT BANK
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Co'’s competitors

Breakdown of prices within the overall
contract price (to the extent not disclosed
within the Financial Model)

Project Term

Information on Project Co’s costing
mechanisms including information obtained
from Project Co relating to project risks and
pricing of the same and cost information
relating to third party contractors and the
Sub-Contractors

Project Term

Financial term sheets and related funding
information including any funder pricing

Two (2) years from the date on which the information
is produced to the Board

Information relating to the appointment of
Project Co as the preferred bidder to the
Project (including the preferred bidder letier
and correspondence and minutes relating to
the same)

Until the date falling two (2) years after the Actual
Completion Date

Information contained within or relating to
Project Co's bid for the Project except as
otherwise listed in this Schedule Part 26
(Commercially Sensifive Information) or
otherwise provided in the Agreement

Until the date falling two (2) years after the Actual
Completion Date
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Re-provision of RHSC and DCN at Little France NPD Proje Scenario - _
€ HSLOTHIAN

Integrity: ]

SOURCES AND APPLICATIONS OF FUNDS SUMMARY (Fin. Close) COVERAGE RATIOS Target

Sources of Funds Senior Debt ASDCR - Annual Backward

Unitary Payment _ Minimum 1.20x
- ] 1| eI Swap Revenue B Average L40x

EIB PROFILES FIXED Third Party Revenue - -
Total Shareholder Funding Combined ADSCR - Annual Backward
KEY DATES Total Senior Subordinated Facility Debt Funding Minimum 1.20x
Construction Milestones Equity Bridge Loan Drawdowns - - Average
Financial Close 13-Feb-15 Grant Bridge Loan Drawdowns - -
Construction Commencement (month starting) 01-Mar-15 Senior Bank Debt* 146,406 79.77% Senior Loan Life Cover Ratio
Construction Completion (month ending) 31-Jul-17 Bond Funding - - Minimum 1.25x
Land sale - - Average
Operations Milestones Capital injection - -
End of Construction 30-Jun-17 Construction Security Facility - - Combined Loan Life Cover Ratio
Start of Operations 01-Aug-17 Interest Earned - - Minimum
Operations Completion 31-Jul-42 Construction Deposit Withdrawals - - Average
Total Sources of Funds 183,546 100.00%
PROJECT ANALYSIS Senior Project Life Cover Ratio
Pre-tax Project IRR (real) Applications of Funds Minimum
Post-tax Project IRR (real) Construction Payments 151,728 82.67% Average

Asset Renewal Expenditure - -

SPC Advisor's Fees and Costs [ N KEY CONVERGENCE INDICATORS Distance %

Bank's Fees and Upfront Bond Fees - -

SHAREHOLDER IRR Actual Interest Expense - Checks tab OK

Pre-tax Project IRR (nominal)
Post-tax Project IRR (nominal)

Banks costs / fees

o<
Nominal Post SPV Tax (NPD) ] Equity costs / fees Debt Profile
SPC Running and Insurance Costs - - Convergence Distance
Operating Costs Min ADSCR
Tax/ VAT Payments 206 0.11%
Annual Service Payment as of 13-Feb-15 Reserve Cashflows 5,829 3.18% Subdebt sub-debt repaid?
Annual Service Payment in first year of operations (nominal) Equity Bridge Loan Repayment - - Max Subdebt Rolled-Up Interest - OK
NPV (UP only) Grant Bridge Loan Repayment - - Final Balance - OK
NPV (Surpluses) Construction Debt Repayments - - Subdebt Coupon
Construction Deposits - - Unpaid Subdebt
NPV (NHS Lothian - Total) (mid period discounting) - Total Applications of Funds 183,546  100.00% £ -
NPV (NHS Lothian) - Per Board Proforma
Discount Rate (nominal) 6.0875% 100.00% Facilities, Junior Debt, Reserves, ... Sizing
Discount Date 02-Oct-14 LONG TERM FINANCING SOURCES Bank Macro OK
Unitary Payment Indexation Senior Debt Finance* Bond Macro OK
RPI linked 26.0% Tranche A ] Subdebt Macro OK
Tranche B - -
Tranche C - - Tax provision ok

Tax provision check:

FINANCIAL CLOSE SET-UP
Senior Bond - -

EIB debt profile fixed? YES PPB | - -

EIB max portion of outstanding debt PPB II - -

Total 146,406 80.34%
M&G cumulative repayment lag max 87.32% The contract specific financial information that has been redacted is exempt under s33(1)(b) of
Institutional investor checks (annuity repayment check) Senior Subordinated Debt FOISA as disclosure of the redacted information would be likely to prejudice substantially the

interests of NHS Lothian.
In addition, having reviewed the request we consider that the information is exempt under

M&G repayment leg max - SF
M&G repayment leg max - SSF

Total s30(c) as it is likely to prejudice the effective conduct of public affairs.
Under the EIRs regulation 10(5)(e) regulation, information is excluded from publication if
Junior Debt Finance publication would, or would be likely to, prejudice substantially the confidentiality of

Average Tax Rate 20.0% Investor 2 - -
Inflation Forecast From Date Percentage Investor 3 - -

31-Mar-12 2.50% Total Junior Debt Finance _

31-Mar-13 2.50%

31-Mar-14 2.50% Total Project Funds Raised 182,242 100.00%

31-Mar-46 2.50%

31-Mar-47 2.50% Gearing at Financial Close
Swap Rate 2.04% Gearing after Construction
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Re-provision of RHSC and DCN at Little France NPD Proje Scenario

i IHS LOTHIAN
. Integrity: VLt

SOURCES AND APPLICATIONS OF FUNDS SUMMARY (Fin. Close) COVERAGE RATIOS get Actual
Sources of Funds Senior Debt ASDCR - Annual Backward
Real Gilt 2.61%
LIBOR - Cash (average over concession) 0.00%
GIC Rate 0.00%
Working Capital Assumption: Delay in Receipt of Unitary Payment (months) 0
Debt Balances during construction Debt Balances over the whole concession Equity yield over the whole concession

Outstanding Balance (£'000s)
Outstanding Balance (£'000)

Semi-annual figures in £'000

Jan-15 Jan-20 Jan-25 Jan-30 Jan-35 Jan-40 Mar-14 Mar-20 Mar-26 Mar-32 Mar-38 Mar-44

Gearing

Flows during Operations

. . Cash Balances
Flows during Construction

Monthly Cash-Flows (£'000s)
Semi-annual cash-flows (£'000)
Semi-annual figures in £'000

Mar-14 Mar-20 Mar-26 Mar-32 Mar-38 Mar-44

U
Mar-14 Mar-20 Mar-26 Mar-32 Mar-38 Mar-44

Lifecycle profile
Debt Drawdowns

Semi-annual cash-flows (£'000)

Outstanding Balance (£'000s)
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