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AGREEMENT
BETWEEN:

(H EAST RENFREWSHIRE COUNCIL a local authority constituted under the Local
Government etc (Scotland) Act 1994 and having its principal offices at Eastwood Park, Rouken
Glen Road, Giffnock, G46 6UG (the Authority);

and

2) HUB WEST SCOTLAND PROJECT COMPANY (No.3) LIMITED (registered under
number SC471577) whose registered office is Suite 7/3, Skypark 1, 8 Elliot Place, Glasgow G3
8EP (DBFM Co).

WHEREAS:

(A) The Authority requires the financing, design, construction of and the provision of certain
services in relation to a new Barrhead High School facility in order to improve the quality and
efficiency of the services provided by the Authority.

(B) The Authority and hubco are parties to a Territory Partnering Agreement dated 26 April and
subsequent dates in 2012 which establishes a long-term strategic partnering relationship within
the West hub Territory between the Authority and inter alia hubco.

© Pursuant to the Territory Partnering Agreement the Authority and DBFM Co have agreed to
enter into this Agreement for the financing, design, construction of the Works and the provision
of certain services in relation to the Facilities.

D) This Agreement is entered into pursuant to a project applying principles similar to the principles
of the private finance initiative and is excluded from the operation of Part II of the Housing
Graats, Construction and Regeneration Act 1996 by virtue of article 4 of the Construction
Contracts (Scotland) Exclusion Order 1998 (SI 1998/686).

NOW IT IS AGREED as follows:
Part 1: GENERAL

1. DEFINITIONS AND INTERPRETATION

Schedule Part 1 (Definitions and Interpretation) shall apply.

2 EXECUTION AND DELIVERY OF DOCUMENTS
On or prior to execution of this Agreement:

Al DBIM Co shall deliver to the Authority the documents referred to in Section | (Documents to
be delivered by DBFM Co) of Schedule Part 2 (Completion Documents) (unless the requirement
to deliver any such document is waived by the Authority by written notice to DBFM Co); and

22, the Authority shall deliver to DBFM Co the documents referred to in Section 2 (Documents to
be delivered by the Authority) of Schedule Part 2 (Completion Documents) (unless the
requirement to deliver any such document is waived by DBFM Co by written notice to the
Authority).

UK - 120409742.44 |
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34 COMMENCEMENT AND DURATION

This Agreement, and the rights and obligations of the parties, shall commence on the date of
execution of this Agreement and, without prejudice to Clause 47.6, shall terminate
automatically on the expiry of the Project Term.

4. PROJECT DOCUMENTS

Ancillary Documents

4.1 DBFM Co shall perform its obligations under, and observe all of the provisions of, the Project
Documents to which it is a party and shall not:

4.1.1 terminate or agree to the termination of all or part of any Ancillary Document;
4.1.2 make or agree to any material variation of any Ancillary Document;

4.1.3 in any material respect depart from its obligations (or waive or allow to lapse any
rights it may have in a material respect), or procure that others in any material respect
depart from their obligations (or waive or allow to lapse any rights they may have in a
material respect), under any Ancillary Document; or

4.1.4 enter into (or permit the entry into by any other person of) any agreement replacing all
or part of (or otherwise materially and adversely affecting the interpretation of) any
Ancillary Document,

unless the proposed course of action (and any relevant documentation) has been submitted to
the Authority’s Representative for review under Schedule Part 8 (Review Procedure) and either:

(a) there has been no objection in accordance with paragraph 3 of Schedule Part
8 (Review Procedure) within twenty (20) Business Days of receipt by the
Authority’s Representative of the submission of the proposed course of
action (and any relevant documentation), or such shorter period as may be
agreed by the parties; or

(b) DBFM Co is acting in accordance with the comments of the Authority as
provided in paragraph 4.2 of Schedule Part 8 (Review Procedure);

and, in the circumstances specified in Clause 4.1.1, DBFM Co has complied with Clause 57
(Assignation and Sub-contracting).

Changes to Funding Agreements and Refinancing

4.2 Subject to Clauses 4.3, 4.4 and 4.5, DBFM Co shall be free, at any {ime, to enter into, {erminate,
amend, waive its rights and generally deal with its Funding Agreements on such terms and
conditions as it sees fit without the prior written consent of the Authority provided that (at the
time such action is contemplated and effected) the same will not materially and adversely affect
the ability of DBFM Co to perform its obligations under the Project Documents or this
Agreement.

43 Subject to Clause 4.4.3 of this Agreement, no Refinancing, or amendment, waiver or exercise of
a right under any Funding Agreement or Ancillary Document shall have the effect of increasing
the Authority’s liabilities on early termination of this Agreement unless:

43.1 DBFM Co has obtained the prior written consent of the Authority to such increased
liability for the purposes of this Clause 4.3; or

UK - 120409742.44 2
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432 it is a Permitted Borrowing.
4.4 DBFM Co shall:

4.4.1 notify the Authority of all Notifiable Financings on becoming aware of the same and
again when they are entered into and provide full details of the same;

4.42 include a provision in the Funding Agreements (other than the Subordinated Funding
Agreements) whereby it is entitled to be informed of any proposals which the Senior
Funders may have to refinance the Funding Agreements (other than the Subordinated
Funding Agreements; and

443 seek the prior written consent of the Authority for a Qualifying Refinancing that
includes an increase in the Authority’s liabilities on carly termination of this
Agreement.

4.5 Without prejudice to Clause 4.2, DBFM Co shall liaise with the Authority, and shall use all
reasonable endeavours to provide the Authority with a copy of the relevant agreement in settled
drafi form, not less than ten (10) Business Days before it enters into any Funding Agreement
(other than the Initial Funding Agreements).

Delivery

4.6 Without prejudice to the provisions of this Clause 4 (Project Documents), if at any time an
amendment is made to any Project Document, or DBFM Co enters into a new Project Document
(or any agreement which affects the interpretation or application of any Project Document),
DBFM Co shall deliver to the Authority a conformed copy of each such amendment or
agreement within ten (10) Business Days of the date of its execution or creation, certified as a
true copy by an officer of DBFM Co.

Funding Default

4.7 DBFM Co shall promptly upon the occurrence of a Funding Default notify the Authority of
such Funding Default.

4.8 The Authority may, in circumstances referred to in Clause 4.7 above (regardless of whether the
Senior Funders have exercised any enforcement or similar rights under the Senior Funding
Agreements), require DBFM Co to provide an Interim Project Report and to attend, and use all
reasonable endeavours (o ensure that the Senior Funders attend, such meetings as the Authority
may convene to discuss such Interim Project Report and the circumstances giving rise to it.

4.9 DBFM Co shall promptly upon a failure by the Senior Funders to advance amounts due under
the Senior Funding Agreements (or in circumstances that might reasonably be expected to lead
to such a failure) notify the Authority of such failure (or expected failure).

4.10 The Authority may, in the circumstances referred to in Clause 4.9 above, require DBFM Co to
attend, and use all reasonable endeavours to ensure that the Senior Funders attend, such
meetings as the Authorily may convene to discuss the circumstances.

UK - 120409742.44 3
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Ss THE PROJECT OPERATIONS
Scope
Sl Subject to and in accordance with the provisions of this Agreement, DBFM Co shall perform its

duties under this Agreement at its own cost and risk without recourse to the Authority except as
otherwise expressly provided in this Agreement.

General standards

ik DBFM Co shall at its own cost be solely responsible for procuring that the Project Operations
are at all times performed:

S| subject to the provisions of Clause 11A, in compliance with all Law and Consents
(including without limitation the giving of notices and the obtaining of any such
Consents) and so as not to prejudice the renewal of any such Consents;

SEZZ in a manner that is not likely to be injurious to health or to cause damage to property;
SL3 in a manner consistent with the Quality Plans;
5.2.4 not used;

215 in a manner consistent with the Authority discharging its statutory duties and other
functions undertaken by it as the same may be notified to DBFM Co from time to
time; and

5.2.6 in so far as not in conflict with an express obligation of DBFM Co under this
Agreement, or where in relation to a matter there is no express obligation or standard
imposed on DBFM Co under this Agreement, in accordance with Good Industry
Practice.

In the event that any ambiguity, uncertainty, dispute or discrepancy arises in the nature and
scope of DBFM Co’s obligations under this Clause 5.2 (General Standards), the provisions of
this Clause 5.2 (General Standards) will be given meaning and have effect in descending order
of precedence set out in this Clause 5.2 (General Standards).

Authority’s Undertaking
543 The Authority undertakes to DBFM Co that it shall:

S8 subject to the provisions of this Agreement, comply with all Laws and Consents
applicable to it which relate to the Project Operations;

%) not wilfully impede DBFM Co in the performance of its obligations under this
Agreement (having regard always to the interactive nature of the activities of the
Authority and of DBFM Co and to the Authority’s and any Community Services
Provider’s use of the Facilities to provide the relevant Community Services and any
other operations or activities carried out by the Authority or other Community
Services Providers on or at the Site for the purposes contemplated by this Agreement
and any other of the Authority’s or other Community Services Provider’s statutory
functions);

5.313 inform DBFM Co as soon as reasonably practicable if at any time it becomes unable
to meet any of its financial obligations and in such case inform, and keep DBFM Co

UK - 120409742.44 4
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informed, of any course of action to remedy the situation recommended or required by
the Scottish Government, the Authority or other competent authority; and

534 to the extent permitted by Law, supply to DBFM Co within sixty (60) Business Days
of their publication, a copy of the Authority’s Annual Report and Accounts,

provided that, to avoid doubt, nothing in this Clause 5.3 (Authority’s Undertaking) shall in any
way fetter the discretion of the Authority in fulfilling its statutory functions.

Co-operation

5.4 Each paity agrees to co-operate, at its own expense, with the other party in the fulfilment of the
purposes and intent of this Agreement. To avoid doubt, neither party shall be under any
obligation to perform any of the other’s obligations under this Agreement.

5.5 Not used.
6. GENERAL OBLIGATIONS AND RESPONSIBILITIES OF DBFM CO

Other business

6.1 DBFM Co shall not engage in any business or activity other than the business or activities
related to, and conducted for, the purpose of the Project Operations.

DBFM Co Parties

6L Subject to the provision of Clause 30.1.7, DBFM Co shall not be relieved or excused of any
responsibility, liability or obligation under this Agreement by the appointment of any DBFM Co
Party. DBFM Co shall, as between itself and the Authority, be responsible for the selection,
pricing, performance, acts, defaults, omissions, breaches and negligence of all DBFM Co
Parties. All references in this Agreement to any act, default, omission, breach or negligence of
DBFM Co shall be construed accordingly to include any such act, default, omission, breach or
negligence of a DBFM Co Party.

Safety

6.3 DBFM Co shall, in carrying out the Project Operations, have full regard for the safety of all
persons on the Site (whether lawfully or not) and keep the Site, the Works (but following the
Actual Completion Date in so far as they relate to the Facilities only) and the Facilities in an
orderly state, appropriate in accordance with Good Industry Practice, to avoid danger to such
persons.

D AUTHORITY’S DATA

No liability

Al The Authority shall not be liable to DBFM Co for and DBFM Co shall not seek to recover from
the Authority (or from any Authority Party) any damages, losses, costs, liabilities or expenses
which may arise (whether in contract, delict or otherwise) from the adoption, use or application
of the Disclosed Data by, or on behalf of, DBFM Co, the Independent Tester or any DBFM Co
Party.

UK - 120409742.44 5
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No warranty

72 The Authority gives no warranty or undertaking of whatever nature in respect of the Disclosed
Data and, specifically (but without limitation), the Authority does not warrant that the Disclosed
Data represents all of the information in its possession or power (either during the conduct of
the tender process for the Project or at the time of execution of this Agreement) relevant or
material to or in connection with the Project or the obligations of DBFM Co under this
Agreement or under any of the Project Documents. In addition, the Authority shall not be liable
to DBFM Co in respect of any failure to disclose or make available to DBFM Co (whether
before, on or after the execution of this Agreement) any information, documents or data, nor
any failure to review or to update the Disclosed Data, nor any failure to inform DBFM Co
(whether before, on or after execution of this Agreement) of any inaccuracy, error, omission,
defects or inadequacy in the Disclosed Data.

DBFM Co investigation
T3 DBFM Co acknowledges and confirms that:

78,4 it has conducted its own analysis and review of the Disclosed Data and has, before the
execution of this Agreement, satisfied itself as to the accuracy, completeness and
fitness for purpose of any such Disclosed Data upon which it places reliance; and

=32 it shall not be entitled to and shall not (and shall procure that no DBFM Co Party
shall) make any claim against the Authority or any Authority Party whether in
contract, delict or otherwise including, without limitation, any claim in damages, for
extensions of time or for additional payments under this Agreement on the grounds:

(a) of any misunderstanding or misapprehension in respect of the Disclosed
Data; or
(b) that incorrect or insufficient information relating to the Disclosed Data was

given to it by any person, whether or not an Authority Party,

nor shall DBFM Co be relieved from any obligation imposed on, or undertaken by it, under this
Agreement on any such ground.

8. REPRESENTATIVES

Representatives of the Authority

8.1 The Authority’s Representative shall be _, or such other person appointed
pursuant o this Clause. The Authority’s Representative shall exercise the functions and powers
of the Authority in relation to the Project Operations which are identified in this Agreement as
functions or powers to be carried out by the Authority’s Representative. The Authority’s
Representative shall also exercise such other functions and powers of the Authority under this
Agreement as may be notified to DBFM Co from time to time.

8.2 The Authority’s Representative shall be entitled at any time, by notice to DBFM Co, to
authorise any other person to exercise the functions and powers of the Authority delegated to
him pursuant Lo this Clause, either generally or specifically. Any act of any such person shall,
for the purposes of this Agreement, constitute an act of the Authority’s Representative and all
references to the Authority’s Representative in this Agreement (apart from this Clause) shall
be taken as references to such person so far as they concern matters within the scope of such
person’s authority.
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83 The Authority may by notice to DBFM Co change the Authority’s Representative. The
Authority shall (as far as practicable) consult with DBFM Co prior (o the appointment of any
replacement for the Authority’s Representative, taking account of the need for liaison and
continuity in respect of the Project. Such change shall have effect on the date specified in the
written notice (which date shall, other than in the case of emergency, be such date as will not
cause material inconvenience to DBFM Co in the execution of its obligations under this
Agreement).

8.4 During any period when no Authority’s Representative has been appointed (or when the
Authority’s Representative is unable through illness, incapacity or any other reason whatsoever
to carry out or exercise his functions under this Agreement) the Authority shall carry out the
functions which would otherwise be performed by the Authority’s Representative.

8.5 No act or omission of the Authority, the Authority’s Representative or any officer, employee or
other person engaged by the Authority shall, except as otherwise expressly provided in this
Agreement:

851 in any way relieve or absolve DBFM Co from, modify, or act as a waiver or personal
bar of, any liability, responsibility, obligation or duty under this Agreement; or

852 in the absence of an express order or authorisation under Schedule Part 16 (Change
Protocol), constitute or authorise a Change.

8.6 Except as previously notified in writing before such act by the Authority to DBFM Co, DBFM
Co and DBFM Co’s Representative shall be entitled to treat any act of the Authority’s
Representative which is authorised by this Agreement as being expressly authorised by the
Authority and DBFM Co and DBFM Co’s Representative shall not be required to determine
whether an express authority has in fact been given.

Representative of DBFM Co

8.7 DBFM Co’s Representative shall be_ or such other person appointed pursuant to
Clause 8.8. DBFM Co’s Representative shall have full authority to act on behalf of DBFM Co
for all purposes of this Agreement. Except as previously notified in writing before such act by
DBFM Co to the Authority, the Authority and the Authority’s Representative shall be entitled to
treat any act of DBFM Co’s Representative in connection with this Agreement as being
expressly authorised by DBFM Co and the Authority and the Authority’s Representative shall
not be required to determine whether any express authority has in fact been given.

8.8 DBFM Co may by notice to the Authority change DBFM Co’s Representative. Where DBFM
Co wishes (o do so it shall by written notice to the Authority propose a substitute for approval,
taking account of the need for liaison and continuity in respect of the Project. Such appointment
shall be subject to the approval of the Authority (not to be unreasonably withheld or delayed).

8.9 DBFM Co’s Key Works Personnel are identified in Schedule Part 3 (Key Works Personnel).
DBFM Co shall, as far as it is within DBFM Co’s control, ensure that such persons retain their
involvement in the Works and, in particular, will not, for the duration of the Works, require or
request any of them to be involved in any other project on behalf of DBFM Co or any of the
Shareholders or its or their Associated Companies if, in the reasonable opinion of the Authority,
this would adversely affect the Project.

8.10 The head teacher or such other individual as the Authority may notify in advance to DBFM Co
from time to time, shall undertake the role of a school representative (the School
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Representative), which School Representative shall provide a day to day contact with DBFM
Co for the routine operation of this Agreement.

8.11 Unless pursuant to a specific delegation under Clause 8.12 or otherwise specifically provided
for in terms of this Agreement, the School Representative shall have no power or authority to
bind the Authority or vary the terms of this Agreement in any way and DBFM Co
acknowledges that it shall not act on the instructions of or as a consequence of or otherwise rely
upon any act or omission of a School Representative for the purposes of this Agreement unless
under a specific delegation issued pursuant to Clause 8.12 or otherwise specifically provided for
in this Agreement.

8.12 The Authority’s Representative may from time to time by notice to DBFM Co delegate any of
his powers, duties or responsibilities under this Agreement to the School Representative, subject
to such terms and conditions, and for such duration as may be specified by the Authority’s
Representative.

PART 2: LAND ISSUES
9; NATURE OF LAND INTERESTS

Access During Construction

9.1 From the Commencement Date until the Actual Completion Date or (if earlier) the Termination
Date, the Authority shall grant to DBFM Co and DBFM Co Patties, or procure that DBFM Co
and the DBFM Co Parties are granted:

)8 | access to the Site; and
9-1-2 the Ancillary Rights;

in each case subject only to the Reserved Rights, the Title Conditions and the Authority’s rights
under this Agreement and solely for the purposes of implementing the Works and carrying out
DBFM Co’s Pre-Completion Commissioning.

Access Following Construction

9.2 After the occurrence of the Actual Completion Date, the Authority shall grant to DBFM Co and
DBFM Co Parties, or procure that DBFM Co and DBFM Co Parties are granted, access to the
Facilities and, for the Defects Liability Period, the Landscaped Area subject only to the
Reserved Rights, the Title Conditions and the provisions of this Agreement and solely for the
purposes of:

| in respect of the Facilities, carrying out the Project Operations, other than those
Project Operations for which DBFM Co is granted rights pursuant to Clause 9.1
(Access During Construction);

9.2r2 remedying Defects and carrying out Snagging Matters or exercising its rights under
Clause 23.15; and

9.2.3 exercising the Ancillary Rights.

Such rights shall terminate on the Expiry Date or (if earlier) the Termination Date.
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Extent of Rights

93 The rights referred to at Clauses 9.1(Access During Construction) and 9.2 (Access Following
Construction) shall not operate or be deemed to operate as a lease of the Facilities or the Site or
any part of the Facilities or the Site and DBFM Co shall not have or be entitled to exclusive
possession (save to the extent expressly included within the Ancillary Rights) or any estate,
right, title or interest in and to the Site or the Facilities except as provided herein and shall
occupy the Site as a licensee only.

9.4 The rights referred to at Clauses 9.1 (4ccess During Construction) and 9.2 (Access Following
Construction) are personal to DBFM Co and the DBFM Co Parties.

9:5 DBFM Co shall procure that:

9.5.1 all Project Operations carried out at the Site by or on behalf of DBFM Co (whether
before, during or after the completion of the Works) shall be carried out in a manner
which does not breach any of the Title Conditions and/or the Reserved Rights; and

952 there shall be no action, or omission to act by DBFM Co or a DBFM.Co Party, which
shall give rise to a right for any person to obtain title to the Site or any part of it.

9.6 Notwithstanding the terms of Clauses 9.1 and 9.2 or any other rights granted under this
Agreement, the Authority shall (if it is the heritable proprietor of the Site), or (if it is not the
heritable proprietor of the Site) shall procure that the heritable proprietor of the Site shall, enter
into such wayleaves, deeds of servitude or other similar agreements with any third party that
DBFM Co or any DBFM Co Party may require to be granted in favour of or by any third party,
in order to exercise its rights or perform its obligations under this Agreement. The Authority
shall enter into (or, where appropriate, shall procure that the heritable proprietor of the Site shall
enter into) any such wayleave, deed of servitude or other similar agreement, as soon as
reasonably practicable after DBFM Co has provided to the Authority all relevant information in
connection therewith provided always that DBFM Co has obtained at its own cost the prior
agreement of the third party in terms acceptable Lo the Authority (acting reasonably). Schedule
Part 30 (Wayleaves) shall apply to the grant of any such wayleaves, deeds of servitude or other
similar agreements. DBFM Co shall reimburse the Authority for all costs and expenses
reasonably and properly incurred by the Authority (and/or the heritable proprietor of the Site) in
connection with entering into such wayleaves, deeds of servitude or other similar agreements at
the request of DBFM Co.

Substation Lease
9.0, The parties acknowledge that in anticipation of the granting of the Substation Lease:
DR/ the Substation Site has been excluded from the Site; and

0:7-2 DBFM Co has been granted the Ancillary Rights described in paragraph 4 of Section 3
of Schedule Part 5 (Land Matters) to enable DBFM Co (o carry out the Project
Operations.

9.8 Notwithstanding Clause 9.7 or any other provision of this Agreement, but without prejudice to
Clause 30.1.2, DBFM Co acknowledges and agrees that:

9.8.1 inter alia the procurement, construction, connection, testing and commissioning of the
Substation forms part of the Works; and
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9.8.2 notwithstanding that the utility provider will be a tenant of the Authority following the
grant of the Substation Lease, for the avoidance of doubt the utility provider will not
be a Community Service Provider or an Authority Party.

9.9 The parties agree that the provisions of Schedule Part 30 (Wayleaves) shall also apply to the
grant of the Substation Lease mutatis mutandis.

10. THE SITE

10.1 Subject to Clauses 10.3 and 10.4, the condition of the Site shall be the sole responsibility of
DBFM Co. Accordingly (without prejudice to any other obligation of DBFM Co under this
Agreement), DBFM Co shall be deemed to have:

10.1.1  carried out a Ground Physical and Geophysical Investigation and to have inspected
and examined the Site and its surroundings and (where applicable) any existing
structures or works on, over or under the Site;

10.1.2  satisfied itself as to the nature of the Site Conditions, the ground and the subsoil, the
form and nature of the Site, the load bearing and other relevant properties of the Site,
the risk of injury or damage to property affecting the Site, the nature of the materials
(whether natural or otherwise) to be excavated and the nature of the design, work and
materials necessary for the execution of the Works;

10.1.3  satisfied itself as to the extent and adequacy of the Site and of the rights of access to
and through the Site granted hereunder and any accommodation it may require for the
purposes of fulfilling its obligations under this Agreement (such as additional land or
buildings outside the Site) without prejudice to DBFM Co’s rights under this
Agreement in respect of a breach by the Authority of its obligations under Clause 9.1
and/or Clause 9.2;

10.1.4  satisfied itself as to the precautions, times and methods of working necessary to
prevent any nuisance or interference, whether public or private, being caused to any
third parties; and

10.1.5  satisfied itself as to the conditions, burdens, restrictions and reservations set out in the
Title Conditions and the Reserved Rights.

10.2 To avoid doubt, DBFM Co accepts full responsibility for all matters referred to in Clause 10.1
and, subject to Clauses 10.3 and 10.4 DBFM Co shall:

10.2.1  not be entitled to make any claim against the Authority of any nature whatsoever save,
if applicable, as expressly provided in Clause 29 (Delay Events), on any grounds
including (without limitation) the fact that incorrect or insufficient information on any
matter relating to the Site was given to it by any person, whether or not the Authority
or an Authority Party; and

1022 be responsible for, and hold the Authority harmless from, cleaning up and/or
otherwise dealing with any Contamination at the Site, so that it shall at all times
comply with its obligations under this Agreement including (without limitation)
complying with, at its own cost, any applicable Laws and any Consents, orders,
notices or directions of any regulatory body (whether made against the Authority or
DBFM Co).
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Responsibility for Ground Conditions and Contamination

10.3 To the extent that unforeseen ground conditions and/or Contamination exist in any parts of the
Site which are under Existing Buildings as at the Execution Date and which it is not practical
for DBFM Co to investigate or survey, DBFM Co shall not be responsible for them, unless they
were discovered by the Ground Physical and Geophysical Investigation or unless they should
reasonably have been discoverable if the Ground Physical and Geophysical Investigation had
been properly carried out or unless they would have been identified had DBFM Co carried out
such additional surveys as it would have been reasonable to expect an experienced contractor to
have carried out in the circumstances. The Authority shall be responsible for any ground
conditions and/or Contamination for which DBFM Co is not responsible by virtue of this Clause
10.3.

10.4 Where pursuant to Clause 10.3 the Authority is responsible for any of the matters referred to
then the following provisions shall apply:

10.4.1  during the Construction Phase any such matter shall be deemed to be a Compensation
Event for the purposes of this Agreement;

10.4.2  where any such matter arises during the Operational Term it shall, for the avoidance of
doubt, be deemed to be an Excusing Cause for the purposes of Clause 51 (Excusing
Causes);

10.4.3  further where any such matter arises during the Operational Term and any work or
change to the Services is required or instructed to be done in consequence of it, it shall
be deemed to be a Qualifying Change; and

10.4.4  where any such matter is Contamination (whether during the Construction Phase or
the Operational Term) the Authority shall further hold DBFM Co harmless from
cleaning up and otherwise dealing with the Contamination and shall indemnify DBFM
Co in respect of all Direct Losses incurred by DBFM Co resulting from such
Contamination.

11. CONSENTS & PLANNING APPROVAL
11.1 DBFM Co shall be responsible for:

11.1.1  obtaining all Consents which may be required for the performance of the Project
Operations; and

11.1.2  subject to the provisions of Clause 11.1A, implementing each Consent within the
period of its validity in accordance with its terms.

11.1A  The Authority shall be responsible for discharging, implementing and/or complying with (i) the
Consents insofar as they relate to the DBDA Works so as not to delay the Actual Completion
Date (ii) the Authority Planning Conditions (Category A), insofar as they relate to the DBDA
Works, during the periods specified in/in accordance with the requirements of the table forming
Part B of Section 1 of Schedule Part 6 (Construction Matters) and (iii) Authority Planning
Condition (Category B) (other than insofar as they relate to the outdoor educational space and
platform structure within the wetland/habitat area) during the periods specified in/in accordance
with the requirements of the table forming Part B of Section 1 of Schedule Part 6 (Construction
Matters).
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) In the event that:

11.2.1 a Consent that has been granted is subsequently amended, repealed, revoked or
otherwise ceases to be in full force and effect in accordance with its terms as a
consequence of any action by a Relevant Authority;

11.2.2  affected persons are entitled to claim compensation for the adverse effects of such
action under a statutory scheme of compensation; and

11.2.3  DBFM Co is not entitled in its own name to claim under that scheme but the Authority
is so entitled

the Authority must use all reasonable endeavours, at the request and at the cost of DBFM Co, to
claim or to include within its claim such sums as DBFM Co acting reasonably requests and shall
pay to DBFM Co the part of any compensation that it receives under that scheme that relates to
the sums claimed at the request of DBFM Co.

PART 3: DESIGN AND CONSTRUCTION
12. THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS

Overall Responsibility
12.1 DBFM Co shall carry out the Works:
12.1.1  so as to procure satisfaction of the Authority’s Construction Requirements;
12.1.2  in accordance with DBFM Co’s Proposals; and
12.1.3  in accordance with the terms of this Agreement.

122 To avoid doubt, the obligations in Clauses 12.1.1, 12.1.2 and 12.1.3 are independent
obligations. In particular:

12.2.1  the fact that DBFM Co has complied with DBFM Co’s Proposals shall not be a
defence to an allegation that DBFM Co has not satisfied the Authority’s Construction
Requirements; and

1222 the fact that DBFM Co has satisfied the Authority’s Construction Requirements shall
not be a defence to an allegation that DBFM Co has failed to comply with DBFM
Co’s Proposals.

Design responsibility

28 DBFM Co warrants that it has used, and will continue to use, the degree of skill and care in the
design of the Facilities that would reasonably be expected of a competent professional designer
experienced in carrying out design activities of a similar nature, scope and complexity to those
comprised in the Works.
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Corporate Identity and Signage

12.4 The parties acknowledge that the Authority may, from time to time during the Construction
Phase, be required to procure the erection of hoarding, site boards, plaques and/or other signage
in connection with the Project. Accordingly:

12.4.1  where requested by the Authority (acting reasonably), DBFM Co shall procure the
erection and maintenance of such hoarding, site boards, plaques and/or other signage
as the Authority may require; and

12.42  the size, design, information disclosed, position and materials used in connection with
such hoarding, site boards, plaques or other signage shall be approved by the
Authority, such approval not to be unreasonably withheld;

Authority design approval

L2 The Authority confurms that, as at the date of this Agreement, it has reviewed such of DBFM
Co’s Proposals as have been initialled by the Authority and that such proposals satisfy the
Authority’s requirements in respect of Operational Functionality, so far as can reasonably be
determined given the level of detail of Design Data which has been disclosed to the Authority.

12.6 DBFM Co shall develop and finalise the design and specification of the Works and the
Authority shall review the Reviewable Design Data in accordance with Schedule Part 8 (Review
Procedure) and the provisions of this Clause 12.6:

12.6.1 DBFM Co shall submit the Reviewable Design Data and the design of any Changes
developed in accordance with the procedure set out in Schedule Part 16 (Change
Protocol) to the Authority’s Representative for review under Schedule Part 8 (Review
Procedure). DBFM Co shall not commence or permit the commencement of
construction of the part or parts of the Facilities to which such Reviewable Design
Data relates until it has submitted the appropriate Reviewable Design Data and either
it is confirmed by the Authority’s Representative that DBFM Co is entitled to proceed
with construction in accordance with paragraph 3.3 of Schedule Part 8 (Review
Procedure) or DBFM Co is:

(a) disputing the status of such Reviewable Design Data pursuant to paragraph
1.3.1 or paragraph 4.3 of Schedule Part 8 (Review Procedure); and

(b) proceeding at risk pursuant to paragraph 1.3.2 of Schedule Part 8§ (Review
Procedure).

12.6.2  with effect from the date at which any item of Reviewable Design Data is or becomes
an Approved RDD Item in accordance with Schedule Part 8 (Review Procedure), such
Approved RDD Item shall for the purposes of this Agreement be deemed to have
satisfied the requirements of the Authority in the manner and to the extent set out in,
Table A in Appendix A of Schedule Part 8 (Review Proceduie),

12.6.3 DBFM Co shall allow the Authority’s Representative, at any time, a reasonable
opportunity to view any items of Design Data, which shall be made available to the
Authority’s Representative as soon as practicable following receipt of any written
request from the Authority’s Representative; and

12.6.4 DBFM Co shall procure that the Contractor establishes and maintains a computerised
design database which DBFM Co and the Authority’s Representative may access
remotely by computer to view drawings comprised within the Design Data (including

UK - 120409742.44 13



1. DBFM Page 20 of 3343

Reviewable Design Data) and electronically store and/or print copies of such Design
Data. In the event of the Authority’s Representative being unable to access such
design database, DBFM Co shall procure that it is made available for inspection by the
Authority’s Representative, or any other person authorised by the Authority’s
Representative.

Rectification of DBFM Co’s Proposals

1227 Without prejudice to Clause 12.1, if it should be found that DBFM Co’s Proposals do not fulfil
the Authority’s Construction Requirements, DBFM Co shall at its own expense, and in
accordance with Clause 12.8 below, amend DBFM Co’s Proposals and rectify the Works or any
part affected. Such amendment and rectification shall have the effect that:

12.7.1  DBFM Co’s Proposals shall satisfy the Authority’s Construction Requirements; and

12.7.2  following the amendment or rectification, the structural, mechanical and electrical
performance of the Facilities will be of an equivalent standard of performance to that
set out in DBFM Co’s Proposals prior to their amendment or rectification (for the
purpose of this comparison disregarding the fault which required the amendment or
rectification to be made).

12.8 Where Clause 12.7 applies, DBFM Co shall submit its proposal for amending DBFM Co’s
Proposals and rectifying the Works (or any part affected) to the Authority’s Representative for
review under Schedule Part 8 (Review Procedure) and shall not amend DBFM Co’s Proposals
or commence or allow the commencement of the rectification of the Works (or any part
affected) until it is permitted to proceed in accordance with Schedule Part 8 (Review
Procedure).

Construction Skills Certification Scheme

1:249 DBFM Co shall ensure that all persons engaged in carrying out the Works (or part thereof) on
the Site are accredited under the Construction Skills Certification Scheme or an equivalent
scheme and where DBFM Co enters into a sub-contract for the purposes of carrying out the
Works DBFM Co shall cause a term to be included in such sub-contract:

12.9.1  which requires the sub-contractor to ensure that such persons are accredited under the
Construction Skills Certification Scheme or an equivalent scheme; and

12.9.2  in the same terms as that set out in this Clause 12.9 (including for the avoidance of
doubt this Clause 12.9.2) subject only to modification to refer to the correct
designation of the equivalent party as DBFM Co and sub-contractor as the case may
be.

13. RIGHT OF ACCESS OF AUTHORITY’S REPRESENTATIVE

Access to Site
13T DBFEFM Co shall procure that:

13.1.1  subject to complying with all relevant safety procedures, which shall include any
relevant construction phase plans and health and safety plans for the construction of
the Facilities, the Contractor’s Site Rules from time to time and any reasonable
directions with regard to site safety that may be issued by or on behalf of the
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Contractor’s Site Manager from time to time, the Authority’s Representative shall
have unrestricted access at all reasonable times during normal working hours to:

(a) view the Works at the Site on reasonable prior notice appropriate to the
circumstances, provided that the notice procedures in this Clause 13.1.1(a)
shall not apply to the right of access for the Authority’s Representative and
his staff and visitors to the office and other facilities provided at the Site for
his use; and

(b) subject to obtaining the consent of the relevant manufacturer or supplier
(which DBFM Co agrees to use all reasonable endeavours to obtain), visit
any site or workshop where materials, plant or equipment are being
manufactured, prepared or stored for use in the Works for the purposes of
general inspection and of attending any test or investigation being carried out
in respect of the Works;

13.1.2  the Authority’s Representative shall have such rights of access to the Site in an
emergency as he (acting reasonably) considers suitable in the circumstances; and

13.1.3  monthly progress meetings and site meetings are held and that the Authority’s
Representative shall have the right to attend such monthly progress meetings and site
meetings and to attend such other meetings as the Authority’s Representative may
reasonably request.

Increased monitoring

1332 If, following any viewing, visit or inspection made pursuant to Clause 13.1.1, it is discovered
that there are defects in the Works or that DBFM Co has failed to comply with the Authority’s
Construction Requirements or DBFM Co’s Proposals, the Authority’s Representative may
(without prejudice to any other right or remedy available to the Authority) by notice to DBFM
Co increase the level of monitoring of DBFM Co until such time as DBFM Co shall have
demonstrated to the satisfaction of the Authority that it is capable of performing and will
perform all its obligations to the Authority under this Agreement. DBFM Co shall compensate
the Authority for any reasonable additional costs incurred as a result of such increased
monitoring.

Right to Open Up

152 Subject to Clause 13.4, the Authority’s Representative shall have the right at any time prior to
the Actual Completion Date to request DBFM Co to open up and inspect any part or parts of the
Works where the Authority’s Representative reasonably believes that such part or parts of the
Works is or are defective and DBFM Co shall comply with such request.

13.4 Prior to exercising his right pursuant to Clause 13.3 above, the Authority’s Representative shall
notify DBFM Co of his intention to exercise such right, setting out detailed reasons.

135 If, following the exercise by the Authority’s Representative of his right pursuant to Clause 13.3,
the inspection shows that the relevant part or parts of the Works are not defective then Clause
29.3.4 shall apply.

13.6 If, following the exercise by the Authority’s Representative of his right pursuant to Clause 13.3,
the inspection shows that the relevant part or parts of the Works is or are defective, DBFM Co
shall rectify and make good such Defect(s) and any consequence of such rectification and/or
making good Defect(s) shall be carried out by DBFM Co at no cost to the Authority and DBFM
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Co shall not be entitled to any extension of time in relation to such rectification and making
good of the Works.

I3x7 If, following the exercise by the Authority’s Representative of his right pursuant to Clause 13.3,
the Authority’s Representative is of the opinion that the inspection shows that the relevant part
or parts of the Works is or are defective and DBFM Co does not agree with such opinion, the
matter shall be determined in accordance with Schedule Parl 20 (Dispute Resolution
Procedure).

2.8 Without prejudice to the rights of the Authority’s Representative pursuant to this Clause 13
(Right of Access of Authority’s Representative) the parties acknowledge that the exercise of such
rights shall not in any way affect the obligations of DBFM Co under this Agreement save as
expressly set out in this Clause 13 (Right of Access of Authority’s Representative).

Safety during Construction

1559 The provisions of Section 2 (Safety During Construction) of Schedule Part 6 (Construction
Matters) shall apply to matters of safety.

14. PROGRAMME AND DATES FOR COMPLETION

Dates for Completion

14.1 DBFM Co shall complete the Works by the Completion Date. Without prejudice to Clauses 40
(DBFM Co Event of Default), 42 (Authority Voluntary Termination), 46 (Compensation on
Termination) and 47 (Consequences of Termination) the Authority shall not be entitled to claim
liquidated or general damages in respect of any delay which elapses between the Completion
Date and the Actual Completion Date.

The Programme

14.2 Any Programme submitted in accordance with the provisions set out below shall be prepared in
accordance with Good Industry Practice and shall be in sufficient detail so as to enable the
Authority’s Representative to monitor the progress including all commissioning activities and
likely future progress of the Works.

14.3 The initial Programme is set out at Schedule Part 7 (The Programme). Any change to the
Programme shall only be made in accordance with this Clause 14 (Programme and Dales for
Completion) and Schedule Part 8 (Review Procedure). DBFM Co shall promptly submit to the
Authority’s Representative a copy of any version of the Programme varied in accordance with
this Clause 14 (Programme and dates for Completion) and Schedule Part 8 (Review Procedure).

14.4 If it appears to the Authority’s Representative at any time that the actual progress of the Works
has significantly fallen behind the Programme, then the Authority’s Representative shall be
entitled to require DBFM Co to submit to the Authority’s Representative a report identifyi ng the
reasons for the delay and, unless the event causing the delay is still subsisting and it is not
possible to predict with any certainty when the delay might come to an end, require DBFM Co
(at the Authority’s option):

14.4.1  to produce and submit to the Authority’s Representative in accordance with Schedule
Part 8 (Review Procedure) a revised Programme showing the manner and the periods
in which the Works will be carried out to ensure completion; and/or
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14.42  to produce and submit to the Authority’s Representative in accordance with Schedule
Part 8 (Review Procedure) a revised Programme showing the steps which are to be
taken to eliminate or reduce the delay.

Early completion

14.5 Notwithstanding that the Works may have been completed in accordance with this Agreement,
the Actual Completion Date may only occur on a date on or after the Completion Date unless
the Authority, in its absolute discretion, agrees otherwise in writing.

14.6 DBFM Co shall notify the Authority’s Representative if at any time the actual progress of the
Works are significantly ahead of the Programme such that DBFM Co anticipates that the Actual
Completion Date could occur earlier than the Completion Date in which case the Authority’s
Representative shall be entitled to require DBFM Co to produce and submit to the Authority’s
Representative a revised Programme showing the manner and the periods in which the Works
will be carried out and what the revised date for completion would be to enable:

14.6.1  the Authority to consider (at its absolute discretion) whether to agree an earlier date
for completion if requested by DBFM Co to do so; and

14.6.2  the parties to consider what modifications (if any) will be required to the Agreement in
order to accommodate such earlier date for completion if agreed to by the Authority
pursuant to Clause 14.5.

8 LY INDEPENDENT TESTER

Appointment

15.1 The parties have on or prior to the date of this Agreement, in compliance with all Law relating
to procurement which is applicable to either party, appointed a suitably qualified and
experienced consultant to act as the Independent Tester for the purposes of this Agreement upon
the terms of the Independent Tester Contract.

Changes to terms of appointment

152 Neither the Authority nor DBFM Co shall without the other’s prior written approval (not to be
unreasonably withheld or delayed):

15.2.1 terminate, repudiate or discharge the Independent Tester Contract or treat the same as
having been terminated, repudiated or otherwise discharged,

15.2.2  waive, scitle, compromise or otherwise prejudice any rights or claims which the other
may from time to time have against the Independent Tester; or

15.2.3  vary the terms of the Independent Tester Contract or the service performed or to be
performed by the Independent Tester.

53 The parties shall comply with and fulfil their respective duties and obligations arising under or
in connection with the Independent Tester Contract.
Co-operation

15.4 The parties agree to co-operate with each other generally in relation to all matters within the
scope of or in connection with the Independent Tester Contract. All instructions and
representations issued or made by either of the parties to the Independent Tester shall be
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simultaneously copied to the other and both parties shall be entitled to attend all inspections
undertaken by or meetings involving the Independent Tester.

Replacement

e If the Independent Tester’s appointment is terminated otherwise than for full performance, the
parties shall liaise and co-operate with each other in order to appoint, in accordance with this
Clause 15.5, a replacement consultant to act as the Independent Tester as soon as reasonably
practicable. The identity of any such replacement shall be as agreed by the parties and the terms
of his appointment shall, unless otherwise agreed, be as set out in the Independent Tester
Contract.

15.6 If the parties fail to agree the identity and/or terms of a replacement Independent Tester in
accordance with Clause 15.5 within ten (10) Business Days of the original Independent Tester’s
appointment being terminated then such disagreement shall be referred for resolution in
accordance with Schedule Part 20 (Dispute Resolution Procedure).

16. EQUIPMENT

DBFM Co’s obligations in respect of Group 1a, Group 1b and Group 2 Equipment
116.1 DBFEFM Co shall, at its own cost:

16.1.1  procure, install and commission the Group 1a Equipment and Group 1b Equipment in
accordance with the Final Commissioning Programme and the other provisions of this
Agreement;

16.1.2  maintain, replace and dispose of Group la Equipment as required during the
Operational Term and subsequently install and commission any replacement Group la
Equipment during the Operational Term; and

16.1.3 install and commission Group 2 Equipment in accordance with the Final
Commissioning Programme and the other provisions of this Agreement.

Information relating to the Group 2 Equipment

16.2 The Authority shall provide DBFM Co with all necessary design information that it may
reasonably require in respect of the Group 2 Equipment, including key dimensions, service
supplies, commissioning details, fixing details and loads required to install structure partitions
and services adjacent to and/or serving those items of Group 2 Equipment and to notifty DBFM
Co of the precise required locations within the relevant rooms of such Group 2 Equipment in
accordance with the Final Commissioning Programme.

Delivery of Group 2 Equipment
16.3 The Authority shall deliver, or procure the delivery of, the Group 2 Equipment to the Site in
good working order in accordance with the Final Commissioning Programme.

Visual Inspection of Group 2 Equipment

16.4 As soon as reasonably practicable after delivery, the Authority and DBFM Co shall undertake a
visual inspection of any Group 2 Equipment delivered by the Authority. If it is apparent from
the visual inspection that such Group 2 Equipment is damaged or otherwise does not accord
with the items of Group 2 Equipment listed in Schedule Part 11 (Equipment), the Authority
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shall remove any such damaged Group 2 Equipment, or such Group 2 Equipment which is not
in accordance with the items of Group 2 Equipment listed in Schedule Part 11 (Equipment), and
shall deliver a replacement for such for such Group 2 Equipment in accordance with the Final
Commissioning Programme.

Storage of Group 2 Equipment

16.5 Following delivery of the Group 2 Equipment in accordance with Clause 16.3, DBFM Co shall
safely and securely store the Group 2 Equipment at the Site until it is installed.

Installation of Group 2 Equipment

16.6 Subject to the Authority complying with Clauses 16.2 and 16.3 and the Parties complying with
Clause 16.4, DBFM Co shall install the Group 2 Equipment by the Actual Completion Date.

Issue of Completion Certificate by Independent Tester
16.7 The Parties acknowledge that:

16.7.1  if any item of Group 2 Equipment cannot be installed by DBFM Co as a result of the
Authority failing to comply with its obligations in this Clause 16 or any part or parts
of the Works cannot be completed as a result thereof (except to the extent, caused or
contributed to by a DBFM Co breach of this Clause 16 and/or the relevant part or parts
of the Works cannot be completed as a result of any act or omission of DBFM Co or
DBFM Co Party); or

16.7.2 if the Authority has not completed the delivery or installation of the Group 3
Equipment or any part or parts of the Works cannot be completed as a result thereof
(except to the extent, caused or contributed to by a DBFM Co breach of this Clause 16
and/or the relevant part or parts of the Works cannot be completed as a result of any
act or omission of DBFM Co or DBFM Co Party),

(each referred to herein as the Outstanding Equipment and Works) then where, pursuant to
Clause 17.12, the Independent Tester is required to satisfy himself that the Works are complete
in accordance with the Completion Criteria, the Independent Tester shall not take into account
the Outstanding Equipment and Works in determining whether to issue the Certificate of
Practical Completion.

Installation of Group 3 Equipment

16.8 The Authority shall deliver, or procure the delivery of, and complete, or procure the completion
of, the installation of the relevant Group 3 Equipment in accordance with the Final
Commissioning Programme.

Access for installation of Group 3 Equipment

1164 DBFM Co shall, without prejudice to the Authority’s rights and obligations under Clause 13,
allow the Authority and/or any Authority Party, access to the Site, or procure that access is
given, in accordance with the Final Commissioning Programme to enable the Authority and/or
any Authority Party, to install the relevant Group 3 Equipment. Subject to Clause 16.10, DBFM
Co shall ensure that neither it nor any DBFM Co Party shall interfere with, hinder or delay the
Authority of any Authority Party in undertaking the installation of the Group 3 Equipment.
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Authority obligations regarding delivery and installation
16.10  The Authority shall

16.10.1 ensure that delivery of any Group 2 Equipment or delivery and/or installation of any
Group 3 Equipment by or on behalf of the Authority, shall be performed in accordance
with Law, Good Industry Practice, exercising due care and attention and having regard
to DBFM Co’s other operations at the Site or the Facilities;

16.10.2 make good any damage caused by or in the course of delivery or installation of the
Group 2 Equipment and/or the Group 3 Equipment, as the case may be, to the
reasonable satisfaction of DBFM Co.

16.11 When undertaking delivery and/or installation of the Group 2 Equipment and/or the Group 3
Equipment, as the case may be, the Authority shall, and shall procure that Authority Parties
shall comply with all relevant safety procedures, which shall include any relevant construction
phase plans and health and safety plans for the construction of the Works or the Facilities, the
Contractor’s Site Rules from time to time and any reasonable directions with regard to site
safety that may be issued by or on behalf of the Contractor’s Site Manager from time to time
and that there is no interference with, hindrance or delay of DBFM Co or any DBFM Co Party.

17. PRE-COMPLETION COMMISSIONING AND COMPLETION

17:1 Not less than six (6) months before the Completion Date, the Authority shall provide DBFM Co
with a draft of the Final Commissioning Programme as jointly developed by the Authority and
DBFM Co, in accordance with the provisions of Clause 17.2 and Clause 17.3. DBFM Co shall
provide the Authority with comments on the draft Final Commissioning Programme submitted
to it within twenty (20) Business Days. The parties shall, within twenty (20) Business Days of
receipt by the Authority of DBFM Co’s comments agree the terms of the Final Commissioning
Programme provided that the Authority may by prior notice to DBFM Co change the scope and
time of the Authority’s Commissioning and reimburse DBFM Co its reasonable costs incurred
as a result of such change in scope or time. If the parties are unable to agree the Final
Commissioning Programme or the change in scope or time of the Authority’s Commissioning
by the date falling four (4) months before the Completion Date, the matter shall be referred for
determination in accordance with Schedule Part 20 (Dispute Resolution Procedure).

5.2 The Final Commissioning Programme shall be in accordance with the Outline Commissioning
Programme and shall impose no greater or more onerous obligations on the Authority than those
set out in the Outline Commissioning Programme (unless otherwise agreed by the Authority in
its absolute discretion). The Final Commissioning Programme shall then replace the Outline
Commuissioning Programme. Where this Agreement refers to an obligation being in accordance
with or pursuant to the Final Commissioning Programme, such reference shall, prior to the
replacement of the Outline Commissioning Programme with the Final Commissioning
Programme, be decmed to be a reference to the obligation being in accordance with or pursuant
to the Outline Comumissioning Programme.

I3 The Final Commissioning Programme shall describe the steps necessary, the party responsible
for taking each of such steps and the timing and sequence of each of such steps to ensure:

17.3.1  that DBFM Co’s Pre-Completion Commissioning and the Authority’s Commissioning
will not delay the Actual Completion Date from occurring by the Completion Date;
and
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1732 that DBFM Co’s Post Completion Commissioning and the Authority’s Post
Completion Commissioning are completed by the Comumissioning End Date.

17.4 Not used.

175 DBFM Co shall notify the Independent Tester and the Authority’s Representative of the date
when DBFM Co (acting reasonably) considers that the Works will be complete in accordance
with the Authority’s Construction Requirements, the Completion Criteria and this Agreement
not less than five (5) week prior to such anticipated completion. Such notification shall trigger
the activities of the Independent Tester under this Clause.

17.6 The parties each undertake to co-operate with the Independent Tester to ensure that the
Independent Tester is familiar with all necessary aspects of the Project for the purposes of its
role as described in this Clause.

Commissioning prior to Completion Date
I7AT DBFM Co shall:

17.6.1 undertake DBFM Co’s Pre-Completion Commissioning in accordance with the Final
Commissioning Programme; and

17.6.2  permit the Authority to undertake the Authority’s Commissioning on such dates as
agreed between the Authority and DBFM Co, in accordance with the Final
Commissioning Programme

and the Authority shall undertake the Authority’s Commissioning in accordance with the Final
Commissioning Programme and so as not to cause material damage to the Works.

V787 DBFM Co shall give written notice to the Independent Tester and the Authority of the
commencement of DBFM Co’s Pre-Completion Commissioning and shall ensure that the
Independent Tester and the Authority’s Representative are invited to witness all of, and are
provided with all information they may reasonably require in relation to, DBFM Co’s Pre-
Completion Commissioning and that the Independent Tester is invited to comment on DBFM
Co’s Pre-Completion Commissioning.

17.8 DBFM Co shall (or shall procure that the Contractor shall) give the Authority access to the
Facilities at such times as may be set out in the Final Commissioning Programme to enable the
Authority to undertake the Authority’s Commissioning in accordance with the Final
Commissioning Programme for the period prior to completion. When exercising such rights the
Authority shall comply with all relevant safety procedures, which shall include any relevant
construction phase plans and health and safety plans for the construction of the Facilities, the
Contractor’s Site Rules from time to time and any reasonable directions with regard to site
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