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BETWEEN:

(1

(2}

3

HIGHLAND HEALTH BOARD of Assynt House, Beechwood Park, Inverness IV2 3BW
{"Authority A");

GRAMPIAN HEALTH BOARD of Summerfield House, 2 Eday Road, Aberdeen AB15 BRE
("Authority B"); and

HUB NORTH SCOTLAND (#WT) LIMITED (registered under number S§C441943) whose
registered office is Miller House, 2 Lochside View, Edinburgh Park, Edinburgh £H12 9DH
("Sub-hubco").

WHEREAS:

(A)

(8)

(D}

(E)
{F)

(e}

Authority A wishes to develop one and Authority B wishes to develop two primary care
health cenires in each case fo improve the efficiency of the services provided by the
respective Authorities.

Pursuant to the Territory Partnering Agreement for the hub North Territory, the Authorities
issued a new project request in respect of the Project to which hubco submitted its stage 1
submission and stage 2 submission as required by the approval process for new projects
detailed therein.

Foliowing approval by the Authorities of hubco's stage 2 submission, the Authorities have
appointed Sub-hubco (a subsidiary of hubco) to design, build, finance and provide certain
maintenance services in connection with Woodside Health Centre, Tain Heaith Centre and
Forres Health Centre (the "Project”).

The Project has been approved by the Scottish Government Directorate for Health, Finance
and Information.

This Agreement is entered into under the Scottish Government's hub initiative.

This Agreement is excluded from the application of Part I of the Housing Grants,
Construction and Regeneration Act 1986 by operation of paragraph 4 of ihe Construction
Contract {Scotland) Exclusion Order 1998 (81 1998/686).

The Authorities are constituted in Scotland under the National Health Service (Constitution
of Health Boards) (Scofland) Ordar 1974 (S| 1974/267) as amended by the National Health
Service (Constitution of Health Boards) (Scotiand) Amendment Order 2003 (S.8.L
2003/217) and National Heaith Service (Gonstitution of Health Boards) (Scotland)
Amendrment Order 2006 (S.8.1 2006/32) pursuant to Section 2 of the National Health
Service {Scotland) Act 1978 as amended by Section 28 of the National Health Service and
Community Care Act 1990.

NOW IT IS HEREBY AGREED as follows:

1A

PART 1: GENERAL

DEFINITIONS AND INTERPRETATION
Schedule Part 1 {Definitions and interpratation) shall apply.
SEVERAL LIABILITY OF PROCURING AUTHORITIES




1A.1

1A 2

1A.3

1A.4

A8

Whereas each of Authority A and Authority B are an “Authority”, references in this
Agreement to the "Authority” shal, unless expressly stated otherwise, mean:

1A.1.1  Authority A where the circumstances in question relate to:

1A.1.1.2 the apglication of any Clause or Schedule Part; or

1A.1.1.3 any act, breach or omission,

in either case solely affecting Authority A or any of the Authority A Matters,
1A.1.2  Authority B where the circumstances in guestion relate o

1A.1.4.2 the application of any Clause or Schedule Part; or

1A.1.13 any act, breach or omission,

in either case solely affecting Authority B or any of the Authority 8 Matters,

1A.1.3  each of Authority A and Authority B acting severally and individually in all other
cases (including for the avoidance of doubt Glause 5.3 (Authority's Undertaking)).

All obligations and liabilities of the Authority under this Agreement shall be owed and
discharged by Authority A and Authority B severally and therefore Authorily A shall, unless
expressly stated otherwise, have no liability in respect of obligations (including any obligations
relating to payment, Relief Events, Delay Events, Compensation Events, Force Majoure
Events, Changes, Changes in Law and/or Excusing Causes) relating to Authority B or the
Authority B Matters and vice versa,

No act, breach or omission (including any defauit or waiver) of Authority A or the Authority A
Representative shail bind or impose any liability on Authority B and vice-versa.

Where any Clause or Schedule Part requires any adjustment to the “"Annual Service
Paymenis" such references shall mean:

1A.4.1 the Authority A Annual Service Payment to the extent that the adjustment relates to
Authority A andfor any of the Authority A Matters; or

1A.4.2 the Authority B Annual Service Paymenti to the extent that the adjustment relates to
Authority B andfor any of the Authority B Matters,

Uniess expressly stated otherwise, references in this Agreement to the “Authorily's
Representative” shal! mean:

1A.5.1 the Authority A Representative where any Submitted ltem, submission, consent or
approval required relates solaly to Autharify A and/or the Authority A Matters;

1A5.2 the Authority B Represeniative where any Submitted Item, submission, consent or
approval required relates solely to Authority B, and/or the Authority B Matters; and

1A5.3 each of the Authority A Representative and the Authority B Representative acting
individually and severally in ali other cases.



1A6

1AT

Following the occurrence of a Relevant Event andfor the amendment of the Financial Model,
Authority A and Authority B {acting together) may give Sub-hubco notice of a change to the
relevant Proportions and such change shalt become effective in accordance with Clause 64.4.

References in this Agreement to Authority A and Authority B or the Authority A Representative
and Authority B Representative "acting logether” means that the consent of both Authorities
or Authority Representatives is required.

EXECUTION AND DELIVERY OF DOCUMENTS

On or prior to execution of this Agreement:

2.1

22

Sub-hubco shali deliver to each Authority the documents referred o in Section 1
{(Documents o be delivered by Sub-hubco) of Schedule Part 2 (Completion
Documents) (unless the reguirement to deliver any such document to an Authority

" is waived by that Authority by written nofice to Sub-hubco); and

Authority A and Authority B (acling together) shall deliver o Sub-hubco the
documents referred o in Section 2 (Documents fo be delivered by the Authorify) of
Schedule Part 2 (Completion Documenis) {unless the requirerment to deliver any
such document is waived by Sub-hubco by written notice to the Authority).

COMMENCEMENT AND DURATION

This Agreement, and the rights and obligations of the parties, shall cornmence on the date
of execution of this Agreement and, without prejudice to Clause 47.6, shall terminate
automatically on the expiry of the Project Term.

PROJECT DOCUMENTS

Anclllary Documants

4.1

Sub-hubco shall perform its obligations under, and chserve all of the provisions of,
the Project Documents fo which it is & party and shali not:

41,1 terminate or agree to the termination of ali or parf of any Ancillary
Document;

412 make or agree (o any material variation of any Ancillary
Document;

4.1.3 in any material respect depart from its obligations (or waive or
allow to lapse any rights it may have in a material respect), or
procure that others in any material respect depart from their
obligations (or waive or allow to lapse any rights they may have
in a material respect), under any Ancillary Document; or

41.4 entar into (or parmit the entry into by any other person of) any
agreement replacing ali or part of (or otherwise materially and
adversely affecting the interpretation of) any Ancillary Document,

unless the proposed course of action {and any relevant documeniation) has been
submitted to the Authority A Representative and the Authorily B Representative for
their review (acting together} under Schedule Part 8 {Review Procedure} and
gither:



(@) there has been no objection in accordance with paragraph 3 of
Schedute Part 8 (Review Procedure) within twenty (20)
Business Days of receipt by each Authority's Rapresentative of
the submission of the proposed course of action (and any
relevant documentation), or such shorier period as may be
agreed by the parlies; or

{B) Sub-hubco is acting in accordance with the comments of
Authority A and Authority B (acting together) as provided in
paragraph 4.2 of Schedule Part 8 (Review Procedurs),

and, in the circumstances specified in Clause 4.1.1, Sub-hubco has complied with
Clause 57 (Assignation and Sub-coniracting).

Provided that, where the Ancillary Document in question is a Construction
Contract, the proposed course of action (and any relevant documentation) shait
only be required to be submitted to the relevant Authority Representative.

Changes to Funding Agreements and Refinancing

42

43

4.4

45

Delivery

Subject to Clauses 4.3, 4.4 and 4.5, Sub-hubco shall be free, at any time, to enter
into, terminate, amend, waive its rights and generally deal with its Funding
Agreements on such terms and conditions as it sees fit without the prior written
consent of Authority A and Authority B (acting together) provided that {(at the fime
such action is contemplated and effected) the same will not materially and
adversely affect the ability of Sub-hubco to perform its obligations under the
Project Documents or this Agreement.

No amendment, waiver or exercise of a right under any Funding Agreement or
Ancillary Document shall have the effect of increasing an Authority’s liabilities on
early termination of this Agreement unless:

431 Sub-hubco has obtained the prior written consent of that
Authority fo such increased liability for the purposes of this
Clause 4.3; or

4.3.2 itis a Permitted Borrowing.

Any amendment or variation of any Funding Agreements which constitutes a
Refinancing shali be carried out in accordance with the provisions of Schedule
Part 23 (Refinancing).

Without prejudice to Clause 4.2, Sub-hubco shall laise with Authority A and
Authority B (acting together}, and shall use ali reasonable endeavours to provide
each Authority with a copy of the relevant agreement in settied draft form, not less
than ten (10) Business Days before it enters into any Funding Agreement {other
than the Inifial Funding Agreements}.



46

Without prejudice o the provisions of this Clause 4 (Project Documents), if at any
time an amendment is made to any Project Document, or Sub-hubco enters into a
new Project Document {or any agreement which affects the interpretation or
application of any Project Document), Sub-hubco shall deliver to each Authority a
conformed copy of each such amendment or agreement within ten (10} Business
Days of the date of its execution or creation, certifiad as a true copy by an officer
of Sub-hubco.

Funding Default

4.7

48

49

4.10

Sub-hubca shall prompily upon the occurrence of a Funding Default notify each
Authority of such Funding Defauit.

Authority A and Authority B (acting together) may, in circumstances referred to in
Clause 4.7 above (regardiess of whether the Senior Funders have exercised any
enforcement or similar rights under the Senior Funding Agreements}, require Sub-
hubco to provide an Interim Preject Report and to attend, and use all reasonable
endeavours fo ensure that the Senior Funders altend, such meelings as the
Authorities may convene to discuss such Interim Project Report and the
girgumstances giving rise toit.

Sub-hubco shall promptly upon a failure by the Senior Funders to advance
amounts due under the Senior Funding Agreemenis {or in circumstances that
might reasonably be expecied fo lead to such a failure) notify each Authority of
such failure (or expected failure).

Authority A and Authority B {acting together} may, in the circumstances referred to
in Clause 4.9 above, require Sub-ibco to attend, and use zall reasonable
endeavours to ensure that the Senior Funders attend, such meetings as Authority
A and Authority B {acting together} may convens to discuss the circumstances.

THE PROJECT OPERATIONS

Scope

5.1

Subject to and in accordance with the provisions of this Agreement, Sub-hubco
shall perform its duties under this Agreement at ifs own cost and risk without
recourse to any Authority except as otherwisa expressly provided in this
Agreament.

General standards

5.2

Sub-hubco shali at its own cost be solely responsible for procuring that the Project
Operations are at alf times performed:

521 subject to Clause 11.1A, in compliance with ali Law and
Consents (including without fimitation the giving of notices and
the obtaining of any such Consenis) and so as not o prejudice
the renewai of any such Consents,

522 in a manner that is not likely to be injurious to health or to cause
damage to property;

52.3 inamanner consistent with the Quality Plans;



524

525

526

except to the extent expressly stated to the contrary in the
Authority's Construction Reguirements or the Service Level
Specification, in  compliance with all applicable NHS
Reguirements;

in a manner consistent with the Authority discharging its statutory
duties and other functions undertaken by it as the same may be
notified to Sub-hubce from time to time; and

in so far ag not in conflict with an express obligation of Sub-
hubco under this Agreement, or where in relation {o a matter
there is no express obligation or standard imposed on Sub-
hubco under this Agreement, in accordance with Good Industry
Practica.

In the event that any ambiguity, uncertainty, dispute or discrepancy arises in the
nature and scope of Sub-hubco's obligations under this Clause 5.2 (General
Standards), the provisions of this Clause 5.2 (General Standards}) will be given
meaning and have effect in descending order of precedence set out in this
Clause 5.2 {General Standards),

Authority's Undertaking

5.3 The Authority undertakes to Sub-hubco that it shalk:

8.3.1

63.2

533

5.3.4

subject to the provisions of this Agreement, comply with all Laws,
NHS Requirements and Consents applicable to it which relate to
the relevant Project Operations;

not wilfully impede Sub-hubco in the performance of its
obligations under this Agreement (having regard aiways fo the
interactive nature of the activities of the Authority and of Sub-
hubco and to the Authority's and any Community Services
Providers use of the relevant Facilities to provide the relevant
Community Services and any other operations or activities
carried out by the Authority or other Community Services
Providers on or at the relevant Siie for the purposes
contemplated by this Agreement and any other of an Authority's
or other Community Services Provider’s statutory functions),

inform Sub-hubco as soon as reasonably practicable if at any
time it becomes unable to meet any of its financial obligations
and in such case inform, and keep Sub-hubco informed, of any
course of action to remedy the situation recommended or
required by the Scottish Government, the Authority or other
competent authority; and

to the extent permitted by Law, supply to Sub-hubco within sixty
(80) Business Days of their publication, a copy of the relevant
Authority's Annual Report and Accounts,

provided that, to avoid doubt, nothing in this Clausse 5.3 (Authorily's Undertaking)
shall in any way fetter the discrefion of an Authority in fulfiliing its statutory

functions.

10



Co-operation

54 Sub-hubco agrees to co-operate with each Authority, and each Authority agrees to
co-operate with Sub-hubco, at its own expense, in the fulfiment of the purposes
and intent of this Agreement. To avoid doubt, no party shall be under any
obligation to perform any of the other's obligations under this Agreement.

556 Without prejudice to the generality of Clause 5.4, Sub-hubco and the Authority
shall liaise with a view to ensuring that the requirements of The NHS and You and
any other NHS requirement relating to customer service and satisfaction which
may from time o time supplement or replace The NHS and You are met in respect
of the operation of the relevant Facliities.

GENERAL OBLIGATIONS AND RESPONSIBILITIES OF SUB-HUBCO
Other business

6.1 Sub-hubco shail not engage in any business or activity other than the business or
activities related to, and conducted for, the purpose of the Project Operations.

Sub-hubco Parties

6.2 Subject to the provision of Clause 30.1.7, Sub-hubco shall not be relieved or
axcused of any respensibility, liability or obligation under this Agreement by the
appointment of any Sub-hubco Party. Sub-hubco shall, as between itself and the
Authority, be responsible for the selection, pricing, performance, acts, defaults,
omissions, breaches and negligence of ali Sub-hubco Parties. All references in
this Agreement to any act, defauit, omission, breach or negligence of Sub-hubco
shall be construed accordingly to include any such act, defauit, omission, breach
or negligence of a Sub-hubco Party.

Safety

83 Sub-hubieo shall, in cammying out the Project Operations, have full regard for the
safety of all persons on the Sites (whether lawfully or not) and keep the Sites, the
Works and the Fagilities in an orderly state, appropriate in accordance with Good
Industry Practice, to avoid danger fo such persons. "

AUTHORITY'S DATA

No iiability

7.1 No Authority shall be liable to Sub-hubco for and Sub-hubco shall not seek fo
recover from any Authority (or from any Authority Party) any damages, losses,
cosis, liabilties or expenses which may arise (whether in contract, delict or

otherwise) from the adoption, use or application of the Disclosed Data by, or on
behalf of, Sub-hubco, the Independent Tester or any Sub-hubco Party.

No warranty
7.2 No Authority gives any warranty or undertaking of whatever nature in respect of

the Disclosed Data and, specificaily (but without limitation}, no Authority warmrants
that the Disciosed Daia represents all of the information in its possession or power

11



(either during the conduct of the tender process for the Project or at the time of
execution of this Agreement) relevant or material to or in connection with the
Project or the obligations of Sub-hubco under this Agreement or under any of the
Project Documents. In addition, no Authority shall be liable to Sub-hubco in
respect of any failure to disclose or make available to Sub-hubco (whether before,
on or after the exscution of this Agreement) any infarmation, documents or dats,
nor any failure to review or to update the Disclosed Data, nor any failure to inform
Sub-hubco (whether before, on or after execution of this Agreement) of any
inaccuracy, error, omission, defects or inadequacy in the Disclosed Data.

Sub-hubco investigation

7.3 Sub-hubco acknowledges and confirms that:
7.3.1 it has conducted its own analysis and review of the Disclosed
Data and has, before the execution of this Agreement, satisfied
itself as to the accuracy, completeness and fitness for purpose of
any such Disclosed Data upon which it places reliance; and
7.3.2 it shall not be entitled to and shall not {and shall procure that no
Sub-hubco Party shall) make any claim against any Authority or
any Authority Party whether in contract, delict or otherwise
including, without limitation, any claim in damages, for
extensions of time or for additional paymenis under this
Agreement on the grounds:
(@) of any misundersianding or misapprehension in
respect of the Disclosed Data; or
(b) that incorrect or insufficient information relating to the
Disclosed Data was given o it by any person,
whether or not an Authority Party,
nor shall Sub-hubco be relieved from any obligation imposed on, or undertaken by
it, under this Agreement on any such ground.

7.4 Nothing contained in this Clause 7 shall have the effect of preventing Sub-hubco
from making any claim against an Authority based on any breach by the relevant
Authority of the provisions of Clauses 9.2A.1, 9.2A.2, 9.3.1 or 9.3.2 on the grounds
that the Disclosed Data may contain information that is relevant to the title to any
one or more of the Sites and that has not been specifically disclosed to Sub-hubco
as part of the Reserved Rights, the Title Conditions, the Ancillary Rights and/or the
Additional Rights (as appropriate).

REPRESENTATIVES

Representatives of Authority A and Authority B

8.1

The Authority A Representative shall be F and the Authority B
Representative shall be || ] NN or such other persons appointed pursuant
to this Clause. An Authority's Representative shall exercise the functions and
powers of Authority A (in the case of the Authority A Representative) and Authority
B (in the case of the Authorily B Representative) in relation to the relevant Project

12



8.2

8.3

84

8.5

886

Operations which are identified in this Agreement as functions or powers 1o be
carried out by the relevant Authority's Representative.  The Authority's
Representative shall also exercise such other functions and powers of the relevant
Authority under this Agreement as may be notified to Sub-hubco from time to time.

An Authority's Representative shall be entitled at any time, by notice to Sub-hubco,
to authorise any other person to exercise the functions and powers of the relevant
Authority delegated to him pursuant to this Clause, either generally or specifically.
Any act of any such person shali, for the purposes of this Agreement, constitute an
act of the relevant Authority's Representative and all references to the
"Authority's Representative” in this Agreement (apart from this Clause) shall be
taken as references to such person so far as they concern matters within the
scope of such person's authority.

An Authority may by notice to Sub-hubco change its Authority's Representative.
An Authority shall (as far as practicable) consult with Sub-hubco prior fo the
appointment of any such replacement, taking account of the need for liaison and
continuity in respect of the Project. Such change shall have effect on the date
specified in the written notice (which date shall, other than in the case of
emergency, be such date as will not cause material inconvenience to Sub-hubco
in the execution of its obligations under this Agreement).

During any period when no Authority's Representative has been appointed (or
when such person is unable through iliness, incapacity or any other reason
whaisoever o carry out or exercise his functions under this Agreement) Authority
A or Authority B (as the case may be) shall carry out the functions which wouid
otherwise be performed by such person.

No act or omission of an Authority, an Authority's Representative or any officer,
employee or other person engaged by an Authority shall, except as otherwise
expressly provided in this Agreement:

8.5.1 in any way relieve or absolve Sub-hubco from, modify, or act as
a waiver or personal bar of, any liability, responsibility, obligation
or duty under this Agreement; or

8.5.2 in the absence of an express order or authorisation under
Schedule Part 16 (Change Protocof), constitute or authorise a
Change.

Except as previously notified in writing before such act by an Authority fo Sub-
hubco, Sub-hubco and Sub-hubco's Representative shall be entitled to treat any
act of an Authority's Representative which is authorised by this Agreement as
being expressly authorised by the relevant Authority and Sub-hubco and Sub-
hubco's Representative shall not be required to determine whether an express
authority has in fact been given.

Representative of Sub-hubco

8.7

Sub-hubco's Representative shall beH or such other person appointed
pursuant to Clause 8.8. Sub-hubco's Representative shall have full authority to act
on behalf of Sub-hubco for all purposes of this Agreement. Except as previously
notified in writing before such act by Sub-hubco to the Authority, the Authority and
the Authority's Representative shall be entitled to treat any act of Sub-hubco’s
Representative in connection with this Agreement as being expressly authorised
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8.8

8.9

by Sub-hubco and no Authority nor any Authority's Representative shall be
required o determine whether any express authority has in fact been given.

Sub-hubco may by nofice to the Authority change Sub-hubco’s Representative.
Where Sub-hubco wishes to do so it shall by wrilten notice fo the Authority
propose a substitute for approval, taking account of the need for liaison and
continuity in respect of the Project. Such appointment shal be subject to the
approval of the Authority (not to be unreasonably withheld or delayed).

Sub-hubco’s Key Works Personnel are identified in Schedule Part 3 (Key Works
Parsonnef). Sub-hubco shall, as far as it is within Sub-hubco’s control, ensure that
such persons retain their involvernent in the relevant Works and, in particular, will
not, for the duration of the relevant Works, require or request any of them to be
involved in any cther project on behalf of Sub-hubco or any of the Shareholders or
its or their Associated Companies if, in the reasonable opinion of the relevant
Authority, this would adversely affect the Project.

14



PART 2: LAND iSSUES

TITLE TO THE PREMISES

8.1

9.2

The Head _eases will be granted subject only to the relevant Title Conditions and
the relevant Reserved Rights and any rights of way which are apparent from a
visual inspection of the Sites as at the Cormmencement Date.

Without prejudice to the requirements of Clause 29.4, Sub-hubco shall notify the
Authority in writing as soon as reasonably practicable after becoming aware of any
claim asserted by a third party in relation to the Sites.

Access During Construction

9.2A

9.2A1

9.2A.2

Notwithstanding the grant of the relevant Sub-Lease, from the Commencement
Date untii the relevant Phase Actual Completion Date or {if earlier) the Termination
Date:

Authority A shall grant to Sub-hubce and Sub-hubco Parties, or procure that Sub-
hubeo and Sub-hubco Parties are granted:

9.2A.1.1 access o the Authority A Site; and
9.2A.1.2 the Ancillary Rights set out in Section 3C of Schedule Part 5,

in each case subject only to the Reserved Rights referred to in Section 1B of
Schedule Part 5, the Title Conditions set out in Section 1A of Schedule Part 5 and
the Authority's rights under this Agreement and solely for the purpose of
implementing Phase 1 and carrying out Sub-hubco's  Pre-Completion
Commissioning insofar as the same relate to Phase 1, and

Authority B shall grant fo Sub-hubco and Sub-hubco Farties, or procure that Sub-
hubco and Sub-hubco Parties are granted:

9.2A.2.1 access to each of the Authority B Sites; and

9.2A22 the Ancillary Rights set out in Sections 1C and 2C of Schedule Part
5 (as applicable),

in @ach case subject only fo the relevant Reserved Rights referred to in Sections
2B and 3B of Schedule Part 5 {as applicable), the relevant Title Conditions set out
in Sections 2A and 3A of Schedule Part 5 {as applicable) and the Authority's rights
under this Agreement and solely for the purpose of implementing Phase 2 and
Pnase 3 and carrying out Sub-hubco’s Pre-Completion Commissioning insofar as
the same relate fo Phase 2 and Phase 3.

Access Following Construction

9.3

After occurrence of the relevant Phase Actual Completion Date, and
notwithstanding the grant of the relevant Sub-Lease:

9.3.1 Authority A shall grant to Sub-hubco and Sub-hubco Parties, or procure

that Sub-hubco and Sub-hubco Parties are granted access to the Authority
A Site (subject only to the Reserved Rights referred to in Section 1B of
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2.4

Schedule Part &, the Title Conditions saf oUl in Section 1A of Schodide
Part & and the provigions of this Agresment) and solsly for the purposes
of

2211 carying cul the Project Gperstions in relslion o the
Authority A Facilities,

9312 remedyving Defects and carrying out Snagging Matters
relating o Phase 1 or exarcising #s rights under Clause
23.15 in rgdéttion to the Authority A Facllities; and

9.3.1.3 exercising the Ancillary Righis set aut in Soction 1€ of
Bchadule Part §; and

$.3.2 Authority B shall grant 13 Sub-hubco and Subhubco Parties, o procure
that Sub-hubeo and Sub-huboo Parties are granted access I eagh of the
Authority 8 Bites (in each cage subjsct only o the Reserved Righis
referred o in Bections 2B and 3R of Schedule Part § {as applicable), ihe
relevant Title Conditions zet out in Sestions 2A and 3A of Schedule Part 5
{38 applicable) and the provisions of this Agreement) and solely for the

purposas of:

8.32.7 carrying oul e Prsct Oporations in relation o the
relevant Authwrity B Facility;

8.3.2.2 remedying Defenls and cenving out Snagginyg Matters
releting o Phase Z and Phass 2 or exsrcising s righis
undse Chausse 23.15 in reistion 10 the relavant Authority B
Pacifities, and

%.39.2.3 exemcising the Ancillary Rights set out in Sections 2C
and 3C of Schedule Part 5 (as applicable}.

Buch rights shall terminate on the Expiry Dale or (i enrfier) the Termination Date,

The fghte refamed o &t Clause 82A and Cisuse 93 (Acvess Following
Constraction) ars personal to Sub-huboo and Sub-hubes Parties,

Grant of the Head Leases

8.5

2.6

The reisvant Autharity shall procure that the Sootlish Ministers will grant and Sub-
huheo wili accept the relevant Head Leases Incorporating the following provisions:

851 the dals of enkty under the Head Lessges shall be e
Commencement Date and the MHead Leases shall endure until
the expiry of the Project Terr, and

9,52 e rent payable under the Head Lesses ghall be £9 par apiium
{if asked).

0n the Commaenaement Data:

g81  the relevant Authority shall daliver to Sub-hubto the relevant
Head Lease validly execated by the Scoftish Minicters;
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9.6.2 Sub-hubco shall validly execute the relevant Head Leases and

exhlh!t tc} the reievant Authority sagned Land Registration Forms

- ' ' e scottish Ministers and
Sub hubco from the Commencement Date irrespective of
whether they are validly executed on that date.

97 On the Commencement Date, the relevant Authority shall exhibit fo Sub-hubco:

9.7.1 Form 12/13 Reports brought down as near as practicable o the
Commencement Date (including personal searches against the
Scottish Ministers and the relevant Authority) and showing no
entries which would prevent the Scoftish Ministers granting the
relevant Head Leases and in addition the relevant Authority shall
defiver fo Sub-hubco such documents and evidence as the
Keeper may require fo enable the Keeper to issue a Land
Certificate in the name of Sub-hubco as the registered proprietor
of Sub-hubco's interest in the whole of the relevant Site and,
provided that the relevant Head Lease is registered in the Land
Register of Scotland within 14 days of the Commencement Date
or if later, 14 days from receipt of the relevant Head Lease
validly executed by the Scottish Ministers, containing no
exclusion of indemnity in terms of section 12(2) of the Land
Registration (Scotiand) Act 1979 and no entry, deed or diligence
prejudicial to Sub-hubco's interest other than such as are created
by or against Sub-hubco or have been disclosed to and accepted
by Sub-hubco prior to the Commencement Date. DECLARING
that Sub-hubco shall not be entitled to object to any exclusion of
indemnity, entry, deed or diligence which does not prevent or
restrict Sub-hubco from carrying out Project Operations in
accordance with this Agreement; and,

9.7.2 a letter of consent from the holder of any standard security or
floating charge over the Scottish Ministers interest in the relevant
Site
but no letter of obligation will be delivered.
Registration of the Head Lease
9.8 if the transaction is notifiable for SDLT purposes, Sub-hubco will;

9.8.1 submit (by electronic submission at the option of Sub-hubco) to HMRC within
five (5) Business Days after the date of substantial performance (as defined
in Section 44 of the Finance Act 2003) a completed and signed form (SDLT1)
(with Sub-hubco's Representative's address selected as the response to
question 58) together with any applicable supplementary forms; and

9.8.2 pay the SDLT (if any) due and payable within 30 days of the said date of
substantial performance.
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89

9.10

2.1

8.12

8.13

9.14

If prior to the issue of the relevant Land Transaction Return Certificate (SDIL.T5) or
electronic submission receipt (as the case may be) HMRC rejects Sub-hubeo's
SDLT application, Sub-hiuboo will without delay:

9.9.1 provide the relevant Authority with a2 copy of any such rejection
and other relevant correspondencs; and

£.9.2 carrect the application and resubmit if with a remittance for the
correct amount of the SDLT to HMRC and generzlly do
everything necessary to procure the issue of the land
Transaction Return Certificate (SDLTS) or elestronic submission
receipt (as the case may be).

Within five (5) Busingss Days after receipt from HMRC, Sub-hubco will deliver to
the relevant Authority's Representative the relevant Land Transaction Return
Certificate (SDLTS5) or electronic submission receipt (as the case may bhe) issued
by HMRC.

Sup-hubco will within five (5) Business Days after receipt of the last of the relevant
SDLTS and the relevant executed Head Lease from the Authority (validly signed
by the Sceltish Ministers) submit the relevant Head Lease and the relevant SDLTS
to the Keeper for registration in the Land Register and the Books of Council and
Session for preservation and exacution.

Sub-hubco undertakes that if it breaches the terms of the obligations {o pay
registration dues and SDLT in Clauses 9.6 and 9.8 to 9.10 inclusive it wil
indemnify the relevant Authority in respect of any and alf loss suffered by the
Scoftish Ministers andfor the relevant Authority by virtuue of such breach.

Sub-hubco will deliver to the relevant Authority within five (5} Business Days after
receipt from the Keeper (1} a copy of the Keeper's acknowledgement showing the
title number to be allocated to the title sheet for Sub-hubco's interest and (2) a
copy of the Land Certificate for that interest, with a colour copy of the title plan(s).

Neither Sub-hubco nor any Sub-hubco Party shall be entitled {o any compensation
on the expiry or earlier determination of the Head Leases save as set out in this
Agreement.

Title/Completion

8.15

Without prejudice to any other provision of this Agreement, the Head Leases shall
be granted subject to but, where applicable with the benefit (to the extent the
Scoftish Minisiers are capable of transferring the same) of,

9.18.1 ali notices, orders, proposals or reguirements whatsoever
affecting or relating to the relevant Site or any part thereof given
or made by any government department or by any statutory
undertaker or by any public local authority or other competent
authority at any time afier the Commencement Date;

9.15.2 all actual or proposed charges, orders, proposals, restrictions,
agreements, notices or other matters whatsoever affecting or
relating to the relevant Site or any part thereof or any building or
other structure thereon or any part thereof under the Planning
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Act or any other statutory regulation at any time after the
Commencement Date; and

9.15.3 the relevant Title Conditions and the relevant Reserved Rights.
Grant of the Sub-Lease

9.16 Sub-hubco will grant and the relevant Authority will procure that the Scottish
Ministers accept the relevant Sub-lLease incorporating the following provisions:

9.16.1 the date of entry under the relevant Sub-Lease shall be the
Commencement Date and the Sub-Leases shall endure until the
expiry of the Project Term; and

9.18.2 the rent payable under the Sub-Leases shall be £1 per annum (if
asked),

9.17 On the Commencement Date;

917.1  Sub-hubco shall validly execute the Sub-Leases and deliver the
same fo the Authority's Representative;

9.17.2 the Authority shall procure that the Scoltish Ministers validly

and

9.17.3 g
ub-hubco from the Commencement Date irrespective of
whether it is validly executed on that date,

9.17.4 On the Commencement Date Sub-hubco shall exhibit to the
relevant Authority:

9.17.4.1 Form 12/13 Reports brought down as near as
practicable to the relevant Commencement Date and
showing no entries adverse to Sub-hubco's interest in
the part of the relevant Site the subject of the relevant
Sub-Lease and in addition Sub-hubco shall deliver to the
Authority such documents and evidence as the Keeper
may require to enable the Keeper to issue a Land
Certificate in the name of the Scottish Ministers as the
registered proprietor of the Scottish Minister's interest in
the whole of the part of the relevant Site the subject of
the relevant Sub-Lease and (subject as aftermentioned)
provided that the relevant Sub-i.ease is registered in the
Land Register of Scotland within 14 days of the
Commencement Date, containing nc exclusion of
indemnity in terms of section 12(2) of the Land
Reyistration (Scotland) Act1979.  Provided that the
relevant Sub-Lease is registered in the Land Register of
Scotland within 14 days of the Commencement Date, the
Land Ceriificate to be issued to the Scottish Ministers will
disclose no entry, deed or diligence prejudicial to the
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Scottish Ministers interest other than such as (i} are
created by or against the Scottish Ministers or disclosed
to the Scottish Ministers prior {o the Commencement
Date or (i) are contained in the Land Certificate issued in
respect of Sub-hubco's relevant head lease interest; and

8.17.4.2 a letter of consent from the holder of any standard
security or floating charge over Sub-hubco's interest in
the part of the relevant Site the subject of the relevant
Sub-Lease,

but no letter of obligation will be delivered.

Registration of the Sub-Lease

9.18

9.19

9.20

8.21

8,22

8.23

If the transaction is notifiable for SDLT purposes, the relevant Authority will submit
to HMRC within five (5) Business Days after the earlier of (1)the date of
substantial performance {as defined in Section 44 of the Finance Act 2003) and (2)
the last date of execution of the Sub-Lease a completed and signed form (SDLT1)
{with the Authority's Representative's address selected as the response o
guestion 58) together with any applicable supplementary forms and pay the SDLT
(if any) due and payable.

if prior to the issue of a Land Transaction Return Certificate (SDLTS) HMRC
rejects the Authority's SDLT application, the relevant Autherity will without delay:

8.19.1  provide Sub-hubco with a copy of any such rejection and other
relevant correspondence; and

8.18.2 comrect the application and resubmit it with a remittance for the
comrect amount of the SDLT to HMRC and generally do
everything necessary to procure the issue of the Land
Transaction Return Certificate (SDLT5).

Within five (5) Business Days after receipt from HMRC, the relevant Authority will
deliver to Sub-hubco's Representative the relevant Land Transaction Return
Certificate (SDLT5) issued by HMRC.

The relevant Authority will within five (5) Business Days after receipt of the
relevant SDLT5 and the executed Sub-Lease from Sub-hubco submit the relevant
Sub-Lease and the SDLTS to the Keeper for ragistration in the Land Register and
the: Books of Council and Session for preservation and execution.

The relevant Authority undertakes that if it breaches the terms of the obligations to
pay registration dues and SDLT in Clauses 8.17.1, 8.17.2 and 8.18 to 9.20
inclusive it will indemnify Sub-hubco in respect of any and all loss suffered by Sub-
hubco directly by virtue of such breach,

The relevant Authority will deliver to Sub-hubco within five (5) Business Days after
receipt from the Keeper (1) a copy of the Keeper's acknowledgement showing the
title number o be allocated to the title sheet for the relevant Authority's interest
and (2) a copy of the Land Cetificate for that interest, with a colour copy of the title
plan{s).
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9.24 Neither the relevant Authority nor any Authority Party shall be entitled to any
compensation on the expiry or earlier determination of the Sub-Lease save as set
out in this Agreement.

Extent of Rights

9.25 Notwithstanding the terms of Clauses 8.2A and 8.3 or any other rights granted
under this Agreement, the Authority shall (if it is the heritable proprietor of the
relevant Site), or (if it is not the heritable proprietor of the relevant Site) shall
procure that the heritable proprietor of the relevant Site shall, enter into such
wayleaves, deeds of servitude or other similar agreements with any third party that
Sub-hupco or any Sub-hubco Party may require to be granted in favour of or by
any third party, in order to exercise its rights or perform its obligations under this
Agreement. The Authority shall enter into (or, where appropriate, shali procure
that the heritable proprietor of the relevant Site shall enter into) any such
wayleave, deed of servitude or other similar agreement, as soon as reasonably
practicable after Sub-hubco has provided to the Authority all relevant information
in connection therewith provided always that Sub-hubco has obtained at its own
cost the prior agreement of the third party in terms acceptable to the Authority
(acting reasonably). Sub-hubco shall reimburse the Authority for all costs and
expenses reasonably and properly incurred by the Authority (and/or the heritable
proprietor of the Site) in connection with entering into such wayleaves, deeds of
servitude or other similar agreements at the reguest of Sub-hubco.

9.26 Each Authority shall procure that Sub-hubco and Sub-hubco Parties are able fo
exercise the relevant Additional Rights during the Projec:t Term for the purposes of
carrying out the Project Cperations.

9.27 Each Authority shall have the right to occupy the relevant Facilities and to provide
(or procure the provision by Community Services Providers of) Community
Services from the relevant Facilities, with effect from the relevant Phase
Completion Date.

9.28 Authority A shall be responsible for procuring the discharge of the obligations
identified in Section 4 (Authority A Property Actions) of Schedute Par’t 5

9.29 Sub-hubco shall be obliged to carry out/ the Forres Footbali Pitch Works in
accordance with the reguirements of the Forres Licence for Works. Sub-hubco
shall have no obligation in respect of the Forres Football Pitch Works beyond
compliance with this Clause 9.29. Notwithstanding the provisions of Clause 17.12,
no Certificate of Practical Completion may be issued in respect of Phase 3 unless m
the Forres Football Pitch Works have been 50 carrted outr g ¢ M{}\ﬂkﬁﬁ Oy (AL
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9.30 Authority A's rights under this Agréement shall include a right for Authority A and
its Authority Parties to access the Tain Site for the purpose of discharging the Woiles .
Authority's obligations under clause 9.28 in relation to the Tain Service Road.

9.31 Sub-hubco shall procure that:

2.31.1 all Project Operations carried out at each Site by or on behalf of Sub-
hubco (whether before, during or after the completion of the relevant
Works) shall be catried out in a manner which does not breach any of the
relevant Title Conditions and/or the relevant Reserved Rights; and
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9.31.2

10 THE SITE

there shalt be no action, or omission to act by Sub-hubco or a
Sub-hubco Parly, which shall give rise to a right for any person
1o obtain title to any Site or any part of them.

10.1 The condition of each Site shall be the sole responsibility of Sub-hubco.
Accordingly (without prejudice fo any other cbligation of Sub-hubco under this
Agreement), Sub-hubco shall be deemed o have:

10.1.1

10.1.2

101.3

10.1.4

10.1.5

carried out a Ground Physical and Geophysical Investigation and
to have inspected and examined each Site and its surroundings
and (where applicable} any existing structures or works on, over
or under each Site;

satisfied itself as to the nature of the Site Conditions, the ground
and the subsoil, the form and nature of each Site, the load
bearing and other relevant properties of each Site, the risk of
injury or damage to property affecting each Site, the nature of
the materials (whether natural or ctherwise) fo be excavaled and
the nature of the design, work and materials necessary for the
execution of the Waorks,

satisfied itself as {o the extent and adequacy of each Site and of
the rights of access to and through each Site granted hereunder
and any accommodafion it may require for the purpeses of
fulfiling its obligations under this Agreement (such as additional
land or buildings outside each Site) without prejudice to Sub-
hubco’s rights under Clause 9.2A, Clause 9.3 and the Head
Leases.

satisfied itself as to the precautions, times and methods of
working necessary to prevent any nuisance or interference,
whether public or private, being caused to any third parties, and

satisfied itself as to the conditions, burdens, restrictions and
reservations set out in the relevant Title Conditions and the
relevant Reserved Rights.

10.2 To avoid doubt, Sub-hubco accepts full responsibility for all matters referred to in
Clause 10.1 Sub-hubco shail:

10.2.1

10.2.2

not ba entitled to make any claim against any Authority of any
nature whatsoever save, if applicable, as expressly provided in
Clause 29 (Delay Events), on any grounds including {without
limitation) the fact that incorrect or insufficient information on any
matter relating to a Site was given to it by any person, whether or
not an Authority or an Authority Party, and

be responsible for, and hold the relevant Authority harmless
from, cleaning up andfor otherwise dealing with any
Contamination at the relevant Site so that it shall at all times
comply with its obligations under this Agreement including
(without limitation) complying with, at its own cost, any applicable
Laws and any Consents, orders, notices or directions of any
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11

regulatory body (whether made against an Authority or Sub-
hubco).

CONSENTS & PLANNING APPROVAL
111 Sub-nubco shail be responsible for:

11.1.1 obtaining all Consents which may be required for the
performance of the Project Operations; and

11.1.2 subject to Clause 11.1A, implementing each Consent within the
period of its validity in accordance with its terms.

t1.1A The Authority shall be responsible for implementing the relevant Authority
Flanning Conditions.

11.2 In the event that;

11.2.1 a Consent that has been granted is subsequently amended,
repealed, revoked or otherwise ceases to be in full force and
effect in accordance with ifs terms as a consequence of any
actioh by a Relevant Authority;

11.2.2 affected persons are entitled fo claim compensation for the
adverse effects of such action under a stalutory scheme of
compensation; and

11.2.3 Sub-hubco is not entitled in its own name to claim under that
scheme but an Authority is so entitied,

that Authority must use all reasonable endeavours, at the request and at the cost
of Sub-hubco, to claim or to include within its claim such sums as Sub-hubco
acting reaschably requests and shall pay to Sub-hubco the part of any
compensation that it receives under that scheme that relates io the sums claimed
at the request of Sub-hubco.

11.3 Either Authority B or Sub-hubco shall, on becoming aware of a Planning
Challenge, notify the other and those parties shall consult and generally co-
operate with each other in good faith with a view {o mitigating the effects of the
Planning Challenge. Such consuliation shall include discussion as to the
likelihood of the Planning Chalienge being successfully defended, whether either
such pary or both such parties should take any aclion 1o seek fo resist the
Pianning Challenge and/or whether an application for a new Planning Permission
should be submitted (in which case Clause 11.8 ghal! apply). Without prejudice to
the foragoing generality, Sub-hubco shall, within 10 Business Days of receipt of a
written request, provide Authority B with an estimate of.

11.3.1  the costs and liabilities and other conseguences that Sub-hubco
considers are likely to arise if the Works are suspended and
recommenced foliowing determination of the Planning
Chalienge; and/or

11.3.2 the costs that Sub-hubco considers are likely fo be incurred in
respect of an application for a new Planning Permission.
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114

148

118

117

1.8

18

Authority B shall reimburse Sub-hubco for any oosts reasonably and properly
incurred by it in complying with this Clause 11.3 {Inckuding isking such action &8

Authority B may direct it to iake to seek o resist the Plamning Challenge} within 20

Business Days of recaipt of a valid nwoice therefor.  Authority B shall be enditled,
at sy time, to request 2 breakaows of costs incurred andior an estimats of costs
kety f0 be incurred by Sub-hubso in complyiag with this Clause 113

Authorify 8 ard Sub-hubco shall each

1141  provide o the Relavant Authorily all relevent evidence and
information that is available to Sub-huboo andfor Authonity B and
that may be lawhdly disclosad to the Relsvant Authority and
empioved by it in the sffective deferce of the Planning
Chalienge; and

1142 c¢ooperate with the Relevant Auihorily in the provigion of
wiinesses in the dafence of the Pianning Challenge.

Sub-hubeo shall continlie to discharge ite obligations under this Agrasment save
o the exlent that

1181 Bub-huboo, &5 a consequence of the Planning Challenge, &
prevented by Lew or any interim order of 3 Relevant Authority
from progressing the relevant Authority 8 Works (which shall
include an Adverse Planning Decision); andior

11.82 Sub-hubco is instructed by Authorily 8 pursuant to Clause 11.7
o suspend the carrying out of the Works,

To the axiand Hhal Sub-hubes s pravented from progressing the misvant Authority
B Whoiks as 8 sonsequence of an avaent isted in Clause 11.5, such avent shall be
deemed © be o Delay Evant and a Compensation Event.

Without prejudice io Clause 29.10, the Authurily shall be entifled &) any Hme
foliowiny a Planning Challenge 1o instruct Sub-hubicn, iIn wiiting, to suspend the
carrving out of any of the relpvent Authorily B Works o which the Plamning
Approval relates.  Such inshruction shall cease 1o have effect upon 3 Planning
Chaifenge Dismissal baing notified by Authority B to Sab-habceo,

Authority B shail ba enfitled s any time following 2 Planning Challengs to inghruct
Sub-huboo o apply for a new Planning Petmission R the reievant Authority B
Works and Authority B may, without prejudice o Clause 11.8, issug an Authority
Change Nolics varying this Agraament, the relevart provisions of the Authonily’s
Construciion Reguirements and the relevant provisions of the Bervice Lavel
Spesification If and to the sxient necassary 1o allow Sub-hubes 10 proveed with the
relevant Authorly B Waorks in accordance with the requirements «of the naw
Plarming Permission.

in the event ihed 8 Planning Challangs rasults in an Adverse Planning Dacigion,
Authorlty B shail a5 soon as reasonably practicable either:

1181 serve a notice under Clause 42.1 requiring termination of this
Agrestment; of
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11.10

11.11

11.9.2 issue an Authority Change Notice removing the affected
Facilities from the scope of this Agreement and varying the
relevant provisions of the Authority's Construction Reguirements
to remove those reguirements relating to the affecied Facilities 1o
which the Adverse Planning Decision relates; or

11.9.3 issue an Authority Change Notice instructing Sub-hubco to
proceed with an application for a new Planning Permission in
respect of the Facilities affected and (if and to the extent
necessary) varying the relevant provisions of the Authority's
Construction Requirements andfor the relevant provisions of
Sub-hubco's Proposals in a manner that satisfies the grounds on
which the Planning Challenge was successful; or

1194 issue an Authority Change Notice varying this Agreement, the
relevant provisions of the Authority’s Construction Reguirements
and the relevant provisions of the Service Level Specification if
and to the extent necessary to allow Sub-hubco to proceed with
the relevant Authority B Works in accordance with the
requirements of a new Planning Permission oblained prior to the
Adverse Planning Decision as referred to in Clause 11.8 above.

if a new Planning Permission is obtained pursuant to an instruction issued under
Clause 11.92.2 Authority B shall issue an Authority Change Notice varying this
Agreement, the relevant provisions of the Autherity’s Construction Reguirements
and the relevant provisions of the Service Level Specification if and to the extent
necessary to allow Sub-hubco to proceed with the Works in accordance with the
requirements of the new Planning Permission.

Authority B shall not be entitied to withdraw an Authority Change Notice issued
under Clause 11.8, Clause 11.8 or Clause 11.10.
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PART 3: DESIGN AND CONSTRUGTION

THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS

Overall Responsibility

12.1

12.2

Sub-hubco shall carry out the Works:

1211 so as to procure satisfaction of the Authority’s Construction
Requirements;

12.1.2 in accordance with the relevant Sub-hubco's Proposals; and
12.1.3 in accordance with the terms of this Agreement.

To avoid doubt, the obligations in Clauses 1211, 1212 and 1213 are
independent obligations. In particular;

12.2.1 the fact that Sub-hubco has complied with the reievant Sub-
hubco's Proposals shall not be a defence to an allegation that
Sub-hubco has not satisfied the Authority’s Construction
Requirements; and

12.2.2 the fact that Sub-hubco bas satisfied the Authority's Construction
Reguirements shall not be a defence to an allegation that Sub-
hubco has falled to comply with the relevant Sub-hubco's
Proposals.

Design responsibility

12.3

Sub-hubco warrants that it has used, and will continue to use, the degree of skill
and care in the design of the Facilities that would reasonably be expected of a
competent professional designer experienced in carrying out design activities of a
similar nature, scope and compiexity to those comprised in the Works.

Corporate ldentity and Signhage

124

The parties acknowledge that an Authority may, from fime to time during the
relevant Construction Phase, be required to procure the erection of hoarding, site
boards, plaques and/or other signage in connection with the Project. Accordingly:

12.4.1 where requested by an Authority (acting reasonably), Sub-hubco
shall procure the erection and maintenance of such hoarding,
site boards, plaques and/or other signage as that Authority may
require; and

12.4.2 the size, design, information disclosed, position and materials
used in connection with such hoarding, site boards, piaques or
other signage shall be approved by that Authority, such approval
not to be unreasonably withheld, and

12.4.3 for the purposes of this Clause 12.4 (Corporate Mdeniity and
Signage), an Authority shall be deemed to be acting reasonably
where any proposals made by it andfor any approvals exercised
by it conform with any relevant guidance issued to NHS Boards
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by the Scottish Government Health Directorate (or any
successor Department) in relation to such matters whether by
Executive Letter or otherwise.

Authority design approval

12.5

12.6

The Authority confirms that, as at the date of this Agreement, it has reviewed Sub-
hubco's Proposals and that, subject to any qualifications and/or comments notified
by that Authority to Sub-hubco set out in Section 9 of Schedule Part 8 such
proposals satisfy that Authority's requirements in respect of Operational
Functionality, so far as can reasonably be defermined given the level of detail of
Design Data which has been disclosed to that Authority.

Sub-hubco shall develop and finalise the design and specification of the Works
and the relevant Authority shall review the Reviewable Design Data in accordance
with Schedule Part 8 (Review Procedure) and the provisions of this Clause 12.6:

12.6.1

12.8.2

128.3

126.4

Sub-hubce shall submit the Reviewable Design Data and the
design of any Changes developed in accordance with the
procedura set out in Schedule Part 16 (Change Profocol) to the
relevant Authority's Representative for review under Schedule
Part 8 (Review Procedure). Sub-hubco shall not commence or
permit the commencement of construction of the part or parts of
the refevant Facilities 1o which stch Reviewable Design Dala
relates until it has submitted the appropriate Reviewable Design
Data and either it is confirmed by that Authority’s Representative
that Sub-hubco is entitled fc proceed with construction in
accordance with paragraph 3.3 of Schedule Part 8 {Review
Procedure) or Sub-hubco is:

(@) disputing the status of such Reviewable Design Data
pursuant io paragraph 1.3.1 or paragraph 4.3 of
Scheduie Part 8 (Review Procedure); and

(b) proceeding at risk pursuant to paragraph 1.3.2 of
Schedule Part 8 (Review Procedure).

with effact from the date at which any item of Reviewable Design
Data is or becomes an Approved RDD ltem in accordance with
Schedule Part 8 (Review Procedure), such Approved RDD Hem
shall for the purposes of this Agreement be deemed 0 have
satisfied the requirements of the relevant Authority in the manner
and to the extent set out in, Table A in Appendix 1 of Schedule
Part 8 (Review Procedure),

Sub-hubco shall allow an Autherity's Representative, at any time,
a reasonable opportunity to view any items of Design Data,
which shall be made available to that Authority's Representative
as soon as practicable following receipt of any weitten request
from that Authority's Representative; and

Sub-hubco shall procure that the Contractor establishes and
maintaing a computerised design database which Sub-hubco
and the Authority’s Representative may access remotely by
computer to view drawings comprised within the Design Data
(including Reviewable Design Data) and electronically store
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and/or print copies of such Design Data. In the event of an
Auvthority's Representative being urable to access such design
database, Sub-hubco shall procure that it is made available for
inspection by that Authorify's Represeniative, or any other
person authorised by that Authority's Representative.

Rectification of Sub-hubco's Proposals

12.7

12.8

Without prejudice o Clause 12.1, if it should be found that the relevant Sub-
hubco's Proposals do not fulfil the Authority's Construction Requirements, Sub-
hubco shail at its own expense, and in accordance with Clause 12.8 below, amend
Sub-hubco's Proposals and rectify the Works or any part affected. Such
amendment and rectification shall have the effect that:

12.7.1 Sub-hubce's Proposals shall satisfy the Authority's Construction
Reguirements; and

12.7.2 following the amendment or rectification, the structural,
mechanical and electrical performance of the Facilities will be of
an equivalent standard of performance fo that set out in Sub-
hubco's Proposals prior to their amendment or rectification (for
the purpose of this comparison disregarding the fault which
required the amendment or rectification to be made).

Where Clause 12.7 applies, Sub-hubco shall submit its proposal for amending
Sub-hubco’s Proposals and rectifying the Works {or any part affected) o the
relevant Authority's Representative for review under Schedule Part 8 {Review
Procedure) and shaill not amend Sub-hubco’s Proposals or commence or allow the
commencement of the rectification of the Works {or any part affected) until it is
permitted {0 proceed in accordance with Schedule Part 8 (Review Frocedure),

RIGHT OF ACCESS OF AUTHORITY'S REPRESENTATIVE

Access to the Sites

13.1

Sub-hubco shall procura that

13.1.1 subject to complying with ali relevant safety procedures, which
shall include any relevant construction phase plans and heaith
and safety plans for the construction of the relevant Facilities, the
Contracior's Site Rules from time to time and any reasonable
directions with regard to site safety that may be issued by or on
behalf of the Contractor's Site Managsr from time {fo lime, an
Authority's Representative shall have unrestricted access at ail
reasonable times during normal working hours to:

{a) view the Works at the relevant Site on reasonable
prior nofice appropriaie fo the circumstances,
provided that;

(i) the notice procedures in this
Clause 13.1.1(a) shali not apply tc the right
of access for an Authority's Representative
and his staff and visitors fo the office and
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other facilities provided at the relevant Site
for hig use; and

(i) at the request of the relevant Authority's
Reprasentative, this shall extend to a right
of access for representatives of any
relevant Community Service Providers;

(b) subject o obtaining the consent of the relevant
manufacturer or supphier {which Sub-hubct agrees to
use all reaschable endeavours to obtain), visit any
gite or workshop where materials, plant or equipment
are being manufactured, prepared or stored for use in
the relevant Wores for the purposes of general
inspection and of attending any test or investigation
being carried out in respect of the relevant Works;

13.1.2 the Authority's Representative shall have such rights of access to
the relgvant Sitle in an emergency as he (acling reasonably)
considers suitable in the circumstances; and

13.1.3 monthly progress meetlings and site meetings are held and that
the relevant Authority's Representative shall have the right to
attend such monthly progress meetings and site meetings and to
attend such other meetings as the Authority's Representative
may reasonably reguest.

increased monitoring

13.2

If, following any viewing, visit or ingpection made pursuant to Clause 13.1.1, it is
discovered that there are defects in the Works or that Sub-hubco has failed fo
comply with the Authority's Construction Requirements or the relevant Sub-
hubco's Proposals, the relevant Authority's Representative may (without prejudice
to any other right or remedy available to that Authority) by notice to Sub-hubco
increase the levei of monitoring of Sub-hubco until such time as Sub-hubco shall
have demonstrated to the satisfaction of that Authority that it is capable of
performing and will perform all its obligations to that Authority under this
Agreement. Sub-hubco shall compensate that Authority for any reasonzble
additional costs incurred as a result of such increased monitoring.

Right to Open Up

13.3

13.4

13.2

Subject to Clause 13.4, an Authority's Representative shall have the right at any
time prior to the relevant Phase Actual Compiation Date to request Sub-hubco to
open up and inspect any part or parts of the Works relating to the relevant Phase
where that Authority's Representative reasonably believes that such part or parts
of the Works refating to the relevant Phase is or are defective and Sub-hubco shall
comply with such request.

Prior to exercising his right pursuant to Clause 13.3 above, that Authority's
Representative shall notify Sub-hubco of his infention to exercise such right,
setting out detalled reasons.

1§, following the exercise by that Authority's Representative of his right pursuant o

Clause 13.3, the inspection shows that the relevant part or parts of the relevant
Works are not defective then Clause 29.3.4 shall apply.
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138

137

13.8

If, following the exercise by that Authority's Representative of his right pursuant to
Clause 13.3, the inspection shows that the relevant part or parts of the relevant
Works Is or are defective, Sub-hubco shall rectify and make good such Defect(s)
and any consequence of such rectification andfor making good Defecl(s) shalt be
carried out by Sub-hubco at no cost fo that Authority and Sub-hubce shall not be
entitled to any extension of time in relation to such rectification and making good of
the relevant Works.

If, following the exercise by that Authority's Representative of hig right pursuant to
Clause 13.3, that Authority's Representative is of the opinion that the inspection
shows that the relevant part or parts of the relevant Works is or are defective and
Sub-hubco does not agree with such opinion, the matter shall be determined
between Sub-hubce and the relevant Authority in accordance with Schedule
Part 20 (Dispute Resolution Procedurs).

Without prejudice to the rights of an Authority's Representative pursuant to this
Clause 13 (Right of Access of Authority's Representalive) the parties acknowledge
that the exercige of such rights shall not in any way affect the obligations of Sub-
hubco under this Agreement save as expressly set out in this Clause 13 (Right of
Access of Authorily's Representafive).

Safety during Construction

130

The provisions of Section 2 (Safefy During Consfruction)) of Schedule Part 6
(Construction Matters) shail apply to matters of safety.

PRCGRAMME AND DATES FOR COMPLETION

Dates for Completion

14.1

Sub-hubco shail complete each Phase by the relevant Phase Completion Date.
Without prejudice to Clauses 40 {(Sub-hubco Event of Default), 42 {Authority
Voluritary Termination), 46 (Compensation on Terminafiony and 47
(Consequences of Termination) no Autherity shall be entitled to claim liquidated or
general damages in respect of any delay which elapses between the relevant
Phase Completion Date and the relevant Phase Actual Completion Date.

The Programme

14.2

14.3

14.4

Any Programme submitted in accordance with the provisions set out below shall
be prepared in accordance with Good Industry Practice and shall be in sufficient
detzil so as fo enable the relevant Authority's Representative to monitor the
progress including all commissioning activities and likely future progress of the
relevant Phase.

The initial Programmes are set out at Schedule Part 7 (The Programmes). Any
change to a Programme shall only be made in accordance with this Clause 14
{Programme and Dates for Completion) and Schedule Part 8 (Review Procedure),
Sub-hubco shail promptly submit to the relevant Authority's Representative a copy
of any version of that Programme varied in accordance with this Clause 14
(Programme and dates for Compietion) and Schedule Part 8 (Review FProcedure).

If it appears to an Authority's Representative af any time that the actual progress

of the relevant Phase has significantly fallen behind the relevant Programme, then
that Authority's Representative shall be entitled to require Sub-hubco o submit to
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that Authority's Representative a report identifying the reasons for the delay and,
unless the event causing the delay is still subsisting and it is not possible to predict
with any certainty when the delay might come to an end, require Sub-hubco (at the
relevant Authority's option).

1441 to produce and submit to that Authority's Representative in
accordance with Schedule Part 8 (Review Procedtrs) a revised
relevant Programme showing the manner and the periods in
which the relevant works comprised in the Fhase wili be carried
out to ensure completion; and/or

14.4.2 to produce and submit to that Authority's Representative in
accordance with Schedule Part 8 (Review Procedure)} a revised
relevant Programme showing the steps which are to be taken to
eliminate or reduce the delay.

Early completion

14.5

146

Notwithstanding that a Phase may have been completed in accordance with this
Agreement, the relevant Phase Actual Completion Date may only occur on & date
on or after the relevant Phase Completion Date unless the relevant Authority, in its
absolute discretion, agrees otherwise in writing.

Sub-hubco shall natify the relevant Authority's Representativa if at any fime the
actual progress of a Phase is significantly ahead of the relevant Programme such
that Sub-hubco anticipates that the relevant Phase Actual Completion Date could
ocecur earlier than the relevant Phase Completion Date in which case that
Authority's Representafive shall be entiled to require Sub-hubco to produce and
submit to that Authority's Representative a revised relevant Programme showing
the manner and the periods in which the relevant works comprised in the Phase
witl be carried out and what the revised date for completion would be o enable:

14.6.1 the relevant Authority io consider {(at its absolute discretion)
whether to agree an earlier date for compigtion if requested by
Sub-hubco to do s0; and

1462 Sub-hubco and the relevant Authority (o consider what
modifications (if any) will be required to this Agreement in order
to accommodate such earlier date for completion if agreed to by
the relevant Authority pursuant to Clause 14.5.

INDEPENDENT TESTER

Appointment

5.1

The parties have on or prior to the date of this Agreement, in compliance with all
Law relating to procurement which is applicable to either party, appointed a
suitably qualified and experienced consuitant to act as the Independent Tester for
the purposes of this Agreement upon the terms of the Independent Tester
Contract.

Changes to terms of appointment

15.2

Neither an Authority nor Sub-hubco shall without the other's prior written approval
{not to be unreasonably withheld or delayed):
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17

15.2.1 terminate, repudiate cor discharge the Independent Tester
Confract or treat the same as having been terminated,
repudiated or ctherwise discharged,

15.2.2 waive, seitle, compromise or otherwise prejudice any rights or
claims which the other may from time fo time have against the
Independent Tester; or

15.2.3 vary the temms of the Independent Tester Coniract or the service
performed or to be performed by the independent Tester.

163 The pariies shall comply with and fulfil their respective duties and obligations
arising under or in connection with the independent Tester Contract.

Co-operation

16.4 The parties agree fo co-operate with each other generally in refation to all matters

within the scope of or in connection with the Independent Tester Contract.  All
instructions and representations issued or made by any of the parties to the
Independent Tester shall be simultaneously copied to the others and all parties
shall be entitled to attend ali inspections undertaken by or meetings involving the
independent Tester.

Replacement

16.5

166

if the Independent Testers appointment Is terminated otherwise than for full
performance, the parties shall liaise and co-operate with each other in order to
appoint, in accordance with this Clause 15.5, a replacement consultant to act as
the Independent Tester as soon as reasonably practicable. The identity of any
such replacement shall be as agreed by the parties and the terms of his
appointment shall, uniess otherwise agreed, be as set out in the Independent
Tester Contract.

If the parties fail io agree the identity and/or terms of a replacement Independent
Tester in accordance with Clause 15.5 within ten (10) Business Days of the
original Independent Tester's appointment being terminated then such
disagreement shall be referred for resclution in accordance with Schedule Part 20
{Dispute Resolution Procedure).

EQUIPMENT

The parties shall comply with the terms of Schedule Part 11 (Equipment).

PRE-COMPLETION COMMISSIONING AND COMPLETION

17.1

Not less than seven (7) months before the relevant Phase Completion Date, the
relevant Authority shall provide Sub-hubco with & draft of the relevant Final
Commissioning Programme for the relevant Phase as jointly developed by that
Authority and Sub-hubco, in accordance with the provisions of Clause 17.2 and
Clause 17.3. Sub-hubco shall provide the relevant Authority with comments on
the relevant draft Final Commissioning Programme for the relevant Phase
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7.2

173

174

1.8

176

submitied fo it within fow (4) months,  Sub-hiubeo and the relevant Authority shati,
within twenty (20) Business Days of recelpt by the relgvant Authorily of Sub-
hubot's comments agree the terms of the relevart Firal Commissioning
Programime fat the mievant Phase provided that an Autiority may by prior nofieg
ir Sub-hubces change the scope and time of the relavant Authority's
Comnissioning and reimbuirge Sub-huboo its reasonable costs incurred 38 a result
of such change in scope of ime. I Sub-hubes and the relevant Authorty are
unable to agrse the relevant Final Commissioning Programme for the rplevant
Fhase or the change in scops of time of the relevant Authorty's Comunissioning by
three (3} monihs before the relevant Phase Compietion Date, the matier shail be
referred Ry determinalion n accordsnce with Schedule Part 20 (Dispufe
Resofition Procedingl,

The Fingl Commissioning Programme for 2ach Phase shall be in accordance with
the relevant Outline Commissioning Programma and shall impose no greater or
more onerous cbiigations on the relevant Authoriy than those set oul in the
ralevant Qutline Commissioning Programme {Uniess ctherwise agresd by that
Authority in its absolute discretion).  The Final Cemmissioning Programme shall
then replace the relevant Outiing Commissioning Programme.,

Each Fingd Commissioning Programme shall daseribe the sleps necessary, the
party responsile for taking saoh of such steps and the dming and sequencs of
2ach of such steps 1o enswrs insofar a¢ relevand for the Phase:

17.34 thet Sub-hubco's Pre-Dompletion  Commissioning and  the
refovant Authority's Commissioning will not dejay the mslevant
Phase Actum) Completion Date from occurring by the relevant
Phass Complation Date; and

17.3.2 that Sub-nubec’s Post Complelion Comrssioning and e
relevant Authority's Post Completion  Conwnissioning are
completed by the relevart Commissioning End Date.

The parties shall procurs that the stops st they are respensible for carrying out
angd coenpleting pursuant o the relevant Final Comvnissioning Programme o the
relevant Phase include, in the case of Sub-hubco's activibes, the achvilies
describad at parsgraph 7.30 of subesection C of the Authority’'s Construction
Reauremants,

Bub-hubco shall notily the Independent Tester and the relevant Authority's
Represenistiva of the date when Sus-hubco {acting reasonably) considers thal a
Fhase wil be complelz in adcoriance wilh the Authsrily's Construction
Reguiremands, the GCompletion Griteria and this Agreemert not lass than three 3}
months prior to such aticipated completion.  Such notification shall tggsr the
activitiss of the Intependent Tester under this Clause,

The parbas each unierdake (0 co-operate with the independent Tester o ensure
that the independent Tester s famiiar with all necessary aspects of the Projest for
the purposes of 28 role ag describad in this Clause.

Commissioning prior to Completion Date

1EF

Sub-tuboo shalkinsofar as relevant for each Phase:
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17.8

17.9

17.7.1 underiake Bub-hubcc’s PreComplefion Commigsioning in
accordansa with the relevart Finad Commissioning Programme;
and

17.7.2 perolt the relevant Authorly to undertake the Authority's
Commissioning  inchading  permiling  speciglist  contraclors
engaged by the Authority fo deliver and install eguipment on
such d=tes as agreed betwesn the relovent Authorily and Sub~
hubeco, iy accordance with the relevant Fingl Commigsioning
Programms,

and the relevant Authority shall undsriake the Authority's Commissioning i
accordance with the ralevant Final Commissioning Progromme and $0 8 not to
canse material damags 1o the relevatt Phase.

Sub-hubco ghall give written notice i e Independant Tester and the rsiavant
Authority of the zommencement of Sab-huboo's Pra-Completion Commissioning in
ralation fo & Phase and shall ensure that the Independent Tester and the relevant
Authority's Representative are invited (o witness all of, and are provided with all
information they may reasonably require in sslhation o, Sub-hubeo's Pre-
Complstion Cormmissioning of the relevant Phass and tha! the Indspandent Tester
is inviled o commant on Sub-hubeo's Pre-Complation Commissioning of the
relevant Phase.

Sub-uboo shalf {(or shall procure that the Conbracior shall), give the relevant
Authority access & the relovant Phase at such times as may be set oit in the
meievant Final Commissioning Programme o enable the relevant Authaity to
undertake the Authorily's Gomndesioning in accordance with the refavant Fial
Commissioning Programme for the relevant Phase for the period prior to
completion of the relevant Phasa. When eXercising such righis an Authority shall
oomply with alf relevant safely procedwrss, which shall includs any relevant
construction phase plans and health and safely plans for the construction of the
relevard Facilities, the Condractors S8 Rules from fime o time and any
repsonabie directicns with regard to site safety ihat may be issued by or on behal¥
of the Contractor's Site Manager from Bme o tima.

Pro-Compietion inspection

1710

Sub-hubse shell give the Independent Tesier and the relevart Authority's
Hepresentabve not lass than twenly {20) Business Days' notice and not mare than
thirty {30) Business Days' notice of the date upon which Sub-hubco sonsiders that
& Phage will he complete and the tesls on sompiglion required for the relevant
Phase o be porformed in accordance with the relevant Fingl Commissioning
Programmes for the relevant Phase will be carred out  Following receipt of the
notise specified in s Clause 17,10 {(Pre-Dompletion mspection) the relevant
Authority's Represenialive and the Independent Tester shall be entitied %o inspect
thes rafevant Phase on the date or dabes reasonably specified by Sup-hnibeoo in
aocordance with this Cleuse 17.10 (Pre-Complstion inspection), and io allend any
of the tests on corepletion.  Bubhubeo shall, ¥ so requested, accompany the
Authority's Representative and the Independent Tester on any such inspection.

Pra-Comploetion matters

7.1

Bub-hubeo and the relevant Altbority shall progure that the Independent Tester,
within three (3) Business Days of any inspection mads pursuant to Clauss 17.10
{Pre-Campletion inspection), notifies Subsubes and fhe refevant Authority of any



outstanding matters (incluging, withow! limitation, the repetition of any of the tesis
on compistion which are reguired it be carried out and passed in accordancs with
the relevant Final Commissioning Programmpe for the relevant Phase) which are
required fo be aflended to before the mlevant Phese can be considered to be
somplete in sceordance with the Authority's Conshruction Reguirements, the
rglgvant Sub-mubov's Proposels and the Complation Criterla, Sub-Bubans shall
aitend to such matiers and shall, ¥ necessary, give the Independent Tester further
notices in accordance with Giause 17,10 (Pre-Completion Inspection) (but dealing
only with matters raised n the nofification urder this Clause 1711 (Fre-
Compietion atters)y se thal the proceduras in Clause 17.10 {Pre-Complelion
Inspecion: and this Clause 17,11 (Pre-Compiation Mallers) are repeated as oftan
8% may be necessary o ensure that all ulstanding matters in relation to the
reievant Fhase are attended o

Phase Compistion Cerdificate

1712

1743

1Z.44

17.18

17,16

17.17

Pursuant to the ferms of the Independent Tester Coniract, Sub-huboo and the
relevant Authordly shall procure that the Indepsndent Tester, when i is satisfied
that the relevant Phase is complele In accordance with the Completion Criteria,
fssues a Cerificate of Practical Completion in respent of that Phass 1o that effect
to the retevant Authority and 10 Sub-hubeo.

Without prejudice to Clauses 17,44 zrdd 17.17, the lssus of the Certificsia of
Practical Completion i tespect of g Phase shall, in the absence of manifest error,
bad faith or fraud, be conclusive evidence (but only for the purpnse of asceriaining
e relevant Payment Commencement Date}, that the relevent Phase was
complete in accordanpe with the Campletion Cifteria on the dafe sisied in the
relavant Certificale of Practical Somplation,

The Independant Tester shall Bsue the Certlficate of Practical Completion in
relation 1o a Phase nowithsianding that there are Snagging Matters. Where theve
are Snagging Matters, Bub-huboo and the relevent Authority shall procure that the
Independent Tester shall, within five (5) Buginess Days of ihe date of issua of the
relevant Certificate of Practinal Complebon, issus a Snagging Notice which shall
specify the Snagging Malters snd an estimabe of the cost of rectifying such
Snagging Malters.

Foliowing the issus of 3 Snagging Notice, Sub-huboo shall, i consultalion with the
refovant Authorily's Represeniative and in such manner as fo cause as litile
disruption as reasonably praciicable to the relevant Authority's Post Completion
Commissioning and the relavant Authority's use of the relevant Faciiities, rectily all
Snagging Matters within hvenly (20) Business Davs of the issue of the Snagging
Nofica.

i1, within twenty (20} Buginess Dayg of the Msue of the Snagging Notice, Sub-
hubeo has falled to reciify the Snagging Matters spacified In the Snagging Notice
the mlevant Adthortly may by itself (or engage others w0} carry out the works
nacassary 1o rectify the Snagaing Matters, at the rigk and cost of Sub-hubco,

The issue of ihe Certificate of Practical Completion in respect of a Phass shall in
ng way affect the obligafions of Sub-hubco under this Agresment including in
ragpect of any Defects.

As-built specification
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17.18

As soon as it is available, after the issue of the Certificate of Practical Completion
in relation to a Phase to the extent relating to that Phase, Sub-hubco shall provide
to the relevant Authority a copy of the as-built building specification, together with
all as-built drawings.

POST COMPLETION COMMISSIONING

Commissioning

t8.1

Sub-hubco and the relevant Authority shall, within ten (10} Business Days
following the relevant Phase Actua! Completion Date, respectively undertake and
complete Sub-hubco's Post-Completion Commissioning and the relevant
Authority's Post Completion Commissioning, in accordance with the Final
Commissioning Programme for that Phase. Sub-hubco and the relevant Authority
ghafl, at all times, and in particular in the period between the relevant Phase Actual
Completion Date and the relevant Actual Commissioning End Date for the relevant
Phase, use reasonable endeavours to assist the other party to ensure compliance
with the relevant Final Commissioning Programme for the relevant Phase.

Information

18.2

18.3

18.4

Sub-hubco shall ensure that an Authority's Representative is provided with all the
information he may reasonably require in relation to the relevant Sub-hubco’s
Post-Completion Commissioning and the relevant Authority shall ensure that Sub-
hubco is provided with all information Sub-hubco may reasonably require in
relation to the relevant Authority's Post Completion Commissioning.

If an Authority's Representative, acting reasonably, makes any comment in
relation to the carrying out of any relevant Sub-hubco's Post-Completion
Commissioning, such comments shall be taken into account by Sub-hubco and if
Sub-hubco, acting reasonably, makes any comment in relation fo the carrying out
of the relevant Authority's Post Completion Commissioning, such comment shall
be taken into account by that Authority,

On the completion of the relevant Sub-hubco’s Post-Completion Commissioning
and the relevant Authority's Post Completion Commissioning for a Phase the
independent Tester shail issue a Cornmissioning Completion Certificate for that
Phase.

Operational Manuals

185

Sub-hubco shall make available on each Site to the relevant Authority's
Representative:

18.5.1 at least six (8) weeks prior to the anticipated relevant Phase
Aciual Completion Date, one electronic copy to the relevant
Authority for each relevant Site of a draft operation and
maintenance manuat in connection with the relevant Phase in
sufficient detail fo aliow the relevant Authority to plan for the safe
and efficient operation of the relevant Facilities;

18.5.2 on or before the relevant Phase Actual Completion Date, one
paper copy and one electronic copy to the relevant Authority for
each relevant Site of a final draft operation and maintenance
masaual in connection with the relevant Phase in sufficient detail
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88

87

o allow the relavant Authortty to operate and use e relevant
Facilties safely and sfficiently;

18.5.3 within Tour {4) weeks oliowing aach Phage Actual Compialion
Date, the pringipal opergtion and mainienance wanusl b
comaction with the rsiavart Phase,

in each case inciuding sl manufaciurery’ instructions relating i Equipment
installed by Sub-hubco.

Sub-hubco shall provide o the relavant Authosity such information afisr asch
Phass Actual Comtpletion Date as relates to any Snagging Matiers or rectification
of Defacky in refation 10 the relevand Phase at the relavant Focilities as iy
reasonably necessary i allow Tor the updaling of any of the items Histed it Dlause
18.5.

On termination of this Agresment {howsoever arising) prier 10 the provision by
Sub-htibco in ancordance with Clause 16.5 of the #iems listed theraln, Sub-hubco
shall within ten (10) Business Days «f such termination provide a copy of any
oparating and maintenance manus! appiicable to the relovant Faciliies not yet
provided {complsied as appropriale io thw dale of termination) to the relevant
Anthority,

FOSSILS AND ANTIGHTIES

Property

16.1

As petwesn an Authority and Sub-hubce, ali fossils, antiguities, and other objects
having artistic, histodic or monelary vaive and human semains which may be faund
on or at a Site are or shall becoms, upon discovery, the absolute property of the
refavant Authorily,

Discovery

19.2

Upon the discovery of any such item during the course of a Phase, Sub-huboo
shati:

1621 minediaiely nolily the relevant Authority's Representative of
such discrvery;

19.2.2 take &l sleps not to disturh the object and, ¥ necesssry, chase
any Works in so far as Hhe camying out of such Works would
grctanger the objoct or prevent oy impede s excavation; and

10.2.3 take aif necessary steps o preserve the obiect in the same
position ared conddion i which i wasg found,
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Action

19.3

19.4

19.6

19.6

The relevant Authority shall procure that the relevant Authority's Represertative
promptly, and in any event within ten (10) Business Days of receipt of nofice
pursuant to Clause 18.2.1, issues an instruction to Sub-hubco specifying what
action the relevant Authority's Representative requires Sub-hubco io take in
relation to such discovery,

Sub-hubco shall promptly and diligently comply with any insiruction issued by the
relevant Authority's Representative referred to in Clause 18.3 above (except and
to the extent that such instruction constitutes an Authority Change pursuant to
Clause 19.6 below in which case the provisions of Schedule Part 16 (Change
Frotoeoft shall apply), at its own cost.

If directed by the relevant Authority's Representative, Sub-hubco shall allow
representatives of the relevant Authority to enter the relevant Site for the purposes
of removal or disposal of such discovery provided that such entry shall be subject
to the relevant Authority complying with all relevant safety procedures, which shall
include any relevant construction phase plans and health and safety plans for the
construction of the relevant Facilities, the Contractor's Site Rules from fime to time
and any reasonable directions with regard to site safety that may be issued by or
on behalf of the Contractor's Site Manager from time to time.

If, in relation o such discovery, the relevant Authority requires Sub-hubco to carry
out works (baing any work of alteration, addition, demalition or extension or
variation in a Phase) which are not works which wouid be necessary for the
purpose of compliance with Law or any Consents, it must issue an Authority
Change Notice in accordance with the provisions of Schedule Part 16 (Change
Protacof).
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PART 4: QUALITY ASSURANCE

QUALITY ASSURANCE

Quality Plans and Systems

20.1

20.2

203

204

205

2086

Sub-hubco shall procure that all aspects of the Project Operations are the subject
of guality management systems in accordance with the provisions of this Clause
20 (Quality Assurance).

The quality management systems referred to in Clause 20.1 above shall be
reflected in appropriate quality plans, the standard of which shail be consistent
with BS EN 1SO 9001 or 8002 {(as the case may be) or any equivalent standard
which is generally recognised as having replaced them {or either of them).

Without limitation to the generality of Clause 20.2, there shall be:
20.3.1 aDesign Quality Plan for each Phase;
20.3.2 a Construction Quality Plan for each Phase; and
20.3.3 a Services Quality Plan for the Services,

provided that the Dasign Quality Plan and the Construction Quality Plan for each
Phase may be incorporated into one document.

Sub-hubco shall procure that the Project Operations are carried out in compliance
with the relevant Quality Plan. All Quality Plans applicable to Phase 1 shall be
submitted to the Authority A Representative and all Quality Plans applicable to
Phase 2 and/or Phase 3 shall be submitted to the Authority B Representative for
their review in accordance with Schedule Part 8 (Review Procedure) and Sub-
hubco shalt not be entitled o implement or procure the implementation of any
Quality Plan unless Sub-hubco is entitled to proceed with suich implementation
pursuant fo Schedule Part 8§ (Review Procedurs).

Sub-hubco shall implement the quality management systems referred to in
Clause 20.1 and shail procure that:

20.5.1 the Contractor implements the relevant Design Quality Plan;

20.5.2 the Contractor implements the relevant Construction Quality
Plan;

20.5.3 each Service Provider implements the Services Quality Plan for
each Service being provided by that Service Provider.

Where any aspect of the Project Operations is performed by more than one
contractor or subcontractor, then the provisions of this Clause 20 (Quality
Assurance) (in so far as relevant or appropriate to the activities to be performed by
such contractor or subcontractor) shall apply in respect of each of such contractors
or subcontractors, and references in this Clause 20 {Quality Assurance) to the
"Contractor" or the "Service Provider” shall be construed accordingly. To avoid
doubt, this Clause shail not be construed as requiring subcontractors of the
Contractor or the Service Provider to have their own quality plans but only fo
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207

208

comply with the relevant Design Quality Pian and the relevant Construction Glualily
Plan o the relevant aspecis of the Services Quality Plan {as the case may be).

Sub-hubco shall fom fime o Bme submit 1o e relevant Authoritv'e
Representative in sucordance wih Scheduls Part 8 (Review Prosedure} any
changes to any Quality Plan regquired for such Quality Plan o continue i comply
wilh the requiremenis set oul in Clause 202, The Auhority A Representalive
andfor the Authority B Represantative, as appropriate, may raige commens on
any uich proposed change only on the grounds set outl in paragraph 3 of
Schedule Part 8 {Review Procedre),

If there is no objection under Scheduie Part 8 (Review Frocedure) tn & change to
any Qualty Plan propcsed pursuant & Clause 20.7. the GQuality Plan shall be
amended (0 incomorale such change.

Cuaiity Manuaie and Procedurss

208

If any Quality Pian refers o, refles on or incorporaies any qualily manval or
procedure, then such quality manual or prooathirg or the relevarnt parts of it shall
he submitted io the relevant Authority's Represeniative at @2 time {hat the
relevant Quality Plan or part of (or change 0 a Quality Plan is submitied in
acoordance for his reviow with Schedule Part 8 (Review FProcedure), ang e
contents of such quality manual or procedure shall be taken into account i ths
considerstion of the relevanrt Quality Plan or pait of {or change o) & Quality Flanin
ascordance with Schadule Par 8 (Review Procedure).

Quality Mansgement

20,10

Sub-hibeo shall maintain a quality management system which shall

20.10.1 engure the effectve cperation of the quality systems desoribed in
this Clause 20 {Qualily Assurancey;

£0.10.2 cause an awdit of the qually svelems & regular intervals and the
findings of such sudit will be reported to ihe Authorily's
Reprasentative;

20.10.8 require review of all gualily systems at infervals agreed with the
Authority A Representative and the Authority B Representative
facting logethery o enswe helr oonfinued sultebiiity and
effectivenass;

20104 reguire fiaison with the Authorily A Represantative and tha
Authority B Representative facting togethes) on aff moilers
redating to quality menggament; and

20.10.8 require production of reports and their delivery to Sub-hubco,

Qurality Manitoring

2611

An Authority's Representative may cany oul asudits of Subbhubing's quality
management system (induding all relevant Quality Plans and any qually manuals
ard procadiures) to esiablish that Sub-lubeo is complying with Clauses 20.1 and
20.3. Fach Authority's Representative may individually carry out such audis at
aperoghrate intervals of Hree (3) wonths and may camy out othar perindic



monitoring, spot checks and auditing of Sub-hubco's quality management
systems. Sub-hubco shall procure that each Authority's Representative shali have
an equivalent right in respect of the Contractor’s and the Service Providers’ quality
management systems. Sub-hubco shall co-operate, and shali procure that any
Sub-Contractor co-operates, with each Authority's Representative including
providing him with all information and documentation which he reasonably requires
in connaction with his rights under this Clause.
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PART &: INFORMATION TECHNOLOGY
21 INFORMATION TECHNOLOGY

NOT USED
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PART &: SERVICES

THE SERVICES

General sbiigations

224

22.2

Thropghowt the Operaional Term Sub-hubco shall provide {or procure that the
Service Providers provide) the Servives in accordance with:

22,1 the Service Level Specification,
22.1.2 'the Method Statement; and
2213 the termsg of this Agreemant.

To avoid doubt the obligations in Clauses 2214, 2212 end 221.3 are
independent obiigations and;

2221 the fact that Sub-hubco has complied with the Method Statement
shafl not be a defence o an aliagation ihat Sub-hubeo has not
satizfied the Service Lovel Specification; snd

2222 the fact that Subhubioo has complied with the Service Level
Specification shall not be a defence o an allagation that Sub-
huboo bag not setisfied the Method Statement,

provided that where there i any condlict between the Sarvice Leve! Specification
and the Methaed Siatement the Authonities acting fogether shall ba entitiad (in their
sole discretion: ¥ decide which shsil take precedence and inform Sub-hubco of iis
decision and Sub-hisben shall, ab ity own 008t be obligad ¥ vplement that
Authority's decision,

Commencemaeont and phase in of Sarvices

228

Sub-hubco shall procure that the provigion of the Bervigss in respect of & Phase
commences ob the relavant Phase Actual Compistion Date.

Sub-hubeo Services Changes

2.4

228

Sub-hubes may ot any fime submil fo both Authority's Representatives in
accordance with Schedule Part § (Review Procedure) propossais for amendments
to or substitution for the Method Staterment or any part of tham, insofar as relating
to the relevant Facliiiss, if there is no comment on such proposed amendment or
supstiiution (on the grounds get out in paragraph 3 of Schadule Part & (Review
Procedurs)), then the Method Statement a8 80 amanded or substituled shall be
the Mathod Statement for the purposes of this Agreement, insofar as relaling to
the relevant Facilities, subjact to any further amendmant or substitution o which
there has boen no comment in avcordance with Schadule Part 8 (Review
Procedurs).

To svoid doubt, an amendment {0 or subsiitulion for the relsvant Msthod
Siatement proposed pursuant fo Clause 224 shall not be a Qualifying Change
entifling Sub-hubco to any payment (or othar compensation) or 10 any relisf from
the periormance of #s obligalions under Biis Agraement.
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23

No disruption

226 Sub-hubco shall perform the Services so as to co-ordinate with the Authority's
operations on the relevant Site and/or in the relevant Facilities and shall take all
reasonable care to ensure that it does not interfere with the operations of the
relevant Authority or any Authority Party.

MAINTENANCE

Programmed Maintenance Works

23.1

232

233

234

23.5

No later than three (3) months prior to the first Phase Completion Date Sub-hubco
shali submit to the Authority's Representatives in accordance with Schedule Part 8
(Review Procedure) the Schedule of Programmed Maintenance for the period from
the relevant first Phase Completion Date to the expiry of that Contract Year.

Not later than threa {3) months prior to the commencement of each subsequent
anniversary of the first Phase Compietion Date Sub-hubco shall submit to the
Authority's Representatives in accordance with Schedule Part 8 (Review
Procedure) the Schedule of Programmed Maintenance for the next succeeding
Contract Year in respect of all Phases compleied prior to, and ali Phases
scheduled to be completed in, that Contract Year.

The Schedule of Programmed Maintenance shall contain the following information
{the "Programmed Maintenance Information”):

23.3.1 details of the proposed start and end dates for each period of
Programmed Maintenance, the works to be carried cut and the

proposed hours of work; and

23.3.2 details of any effect of the Programmed Maintenance on the
delivery of any of the Services and/or the activities of the
relevant Authority,

Not later than thirty (30) Business Days prior to the commencement of any quarter
{being a three month period commencing on 1 April, 1 July, 1 October or 1
January), Sub-hubco may submit to the relevant Authority’s Representative for
approval in accordance with Schedule Part 8 (Review Procedure) a revision to the
Schedule of Programmed Mainteniance for the Coniract Year in which the relevant
quarter falls showing the effect of the proposed changes to the relevant
Programmed Maintenance Information. |f the relevant Authority's Representative
does not raise comments on such proposed revision in accordance with Schedule
Part 8 (Review Procedure), the Schedule of Programmed Maintenance as revised
shall bacome the Schedule of Programmed Maintenance in respect of that quarter.

Where the relevant Authority's Representative raises comments in respect of any
Programmed Maintenance periods and/or hours of work shown in the Schedule of
Programmed Maintenance in accordance with paragraph 3 of Schedule Part 8
(Review Frocedure), he shall indicate whether, and if so when, the Programmed
Maintenance can be re-scheduled and Sub-hubco shall amend the Schedule of
Programmed Maintenance accordingly.
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Programmed and Unprogrammed Maintenance

236

237

23.8

23.8

Sub-hubco shall not carry out any Programmed Maintenance or Unprogrammed
Maintenance Waorks save;

23.8.1 in accordance with the Schedule of Programmed Maintenance to
which no objection has been made under Schedule Part 8
(Review Procedure} or, where comment has been raised in
respect of the Programmed Maintenance periods and/or time,
the Schedule of Programmed Maintenance has been amended
pursuant to the relevant Service Level Specification;

23.6.2 in accordance with the procedures set out in Clause 23.8; or
23.6.3 in an emergency, in accordance with Clause 23.9.

Notwithstanding that there has been no objection to the Schedule of Programmed
Maintenance, an Authority's Representatlive may, at any lime, require Sub-hubco
o accelerate or defer any Programmed Maintenance in respect of the relevant
Facilities by giving writter notice to Sub-hubco, (unless otherwise agreed) not less
than twenty (20) Business Days prior to the scheduled date for carrying out such
Programmed Maintenance, which notice shall set out the time and/or periods at or
during which the relevant Authority requires the Programmed Maintenance to be
petformed. Sub-hubco shall notify the relevant Authority of the amount of any
additional reasonable costs which it wili incur as a direct consequence of such
acceleration or deferment (the "Estimated Increased Maintenance Costs") within
five {5) Business Days of the receipt of the written nolice advising of the
requirement for an acceleration or deferment of the Programmed Maintenance.
The relevant Authority shall, within a further period of five (5) Business Days
following receipt of notification of the amount of the Estimated Increased
Maintenance Costs, at the relevant Authority's option, either confirm or withdraw
its request fo accelerate or defer the Schedule of Programmed Maintenance. |If
the relevant Authority does not respond within this five (5) Business Day period,
the reguest shall be deemed to have been confirmed. The relevant Authority shall
reimburse Sub-hubco the direct and reasonable costs actually incurred by Sub-
hkubco as a consequence of such accelaration or deferment up to, but not
exceeding, the amount of the Estimated Increased Maintenance Cosls,

If, in circumstances other than an emergency, the need arises for Maintenance
Works (excluding any works of a de minimis nature in respect of which the parties
have agreed this Glause 23.8 shall not apply and excluding works carried out for
the purpose of Rectification, which shall take place in accordance with the
provisions of Schedule Part 14 (Payment Mechanism)), which are not scheduled
to be carried out as part of the Programmed Maintenance (‘Unprogrammed
Maintenance Work"), Sub-hubco shall not carry out any Unprogrammed
Maintenance Woirk unless and until the relevant Authority's Representative has
approved the proposed commencement date, the proposed hours of work and
estimated duration of the requisite Unprogrammad Maintenance Works in
accordance with the provisions of paragraph 3.8 of Schedule Part 8 (Review
Proceduyra). Nothing in this Clause 23.8 (including any approval of the relevant
Authority pursuant to Schedule Part 8 (Review Procedure) shall prevent the
relevant Authority from making any deductions in calculating the relevant Monthly
Service Payments pursuant to the Payment Mechanism.

if, as a result of an emergency, the need arises for Unprogrammed Maintenance
Works, Sub-hubco may cany out such Unprogrammed Maintenance Works
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2340

provided that Sub-hubeo shall nolify the relevant Authority's Represendative as
soon 23 possibie (and in auy event within fwo (2) Business Days of the acourmencs
of the emergancy) of the exdent of the necessery Unprogrammed Maintenance
Works and the reasons for fam.  Bub-hoboo shall take all reasonable steps o
mingmiag the duration of sich Unprogrammed Maintenanos Waorks, Nothing in this
Clause 23.9 shal praent the refevant Authorily froms meking any deductions i
calculating the relevant Monihly Service Payments pursuant o the Payment
Bechanism,

Where Programmed Mainienance scheduled © bs caried out in gocordance with
the Scheduls of Programmed Maimtenance has been deferred by the relevant
Authority's Representative under Clause 23.7, Sub-hubed shall not be fresled as
having failed to perform the relevant Service on sccount of the condition of the
refevant Faciliies or any part of them fom the fime the Programmed Mainlenance
was scheduled to have been completad untll the dme e deferred Programmed
Maintenance was scheduled {6 have been complatad, but not afterwards, provided
always, o avoid doubl, thet Sub-hubeo shall not be relieved from e
consequences of any feilure &o mainiain the relevant Faciliies in respect of any
petiod prior o the period for performing the parlicular waork according o the
Schedule of Programmed Maintenance.

5 Year #aintenance Pan

23.11

23,12

Rub-hubscs shalt deliver 1o both Authority's Rapresentatives nof less than three (3}
montiss prior to the firs! Phase Completion Date, and thereaffer riot lsgs than three
(3} months prior-to the commencemsent of each Contritgt Year the i2test version of
the 8 Yeur Maintenancs Plan,

An Authority shall haea a right {p inspect the relevant Facilities and the relevant
Maintenance Works to enswre thal such Fanlifies are being mainigdned in
aceoniznce with the relevent Semvice Level Specification and that those Faciliics
comply with the Authority's Construction Regquirements and the relevant Sub-
hubeo's Proposals throughout the Projest Terme An Authority may appoint an
independent third parly for the purposes of canying out any such inspeciion and
shall make known the frdings tv Sub-huboo and the Funders. Sub-huboo and the
relevant Authqrity shall then meet to discuss any implications of such Bndings and
any steps that are necessary © remedy any feilure o comply with such
obfigations. Sub-hubso shall Subied o Clauge 33 (Changs Prolonodly take into
account such discussions in tha next Schedule of Programmead Mairtenance so
thiat any Teilure to comply with such obfigaions shall be remedied.

Authority’s Maintenance Ohligations

23.13

The Authority's Maintenance Obligations 10 be performed by an Authodty at the
relavant Facilties are as follows:

23.13.1 not less fraquently than once in every five (8] years from the frst
Phase Actual Completion Date, in a good and workmanike
manner 1o make good piaster and other interior wall and ceiling
finishes and deooration, including skirting, door surrounds and
mehEraves in gl such parts of the interior of the Funclional Areas
as were plasiersd, finished andior decorated by Sub-bubco as
nart of the YWorks o in Implementing an Authority Change,
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23.14

23.15

23.13.2to renew and replace the following flooring coverings not less
frequently than once in the foliowing time periods calculated from
the relevant Phase Completion Date:

(@) carpet files every 20 years;
(b cushioned flooring every 20 years; and

©) vinyl flooring (exciuding marmoleum fiooring) every 15
years;

together with the appropriate flooring expansion joints and mat
wells as necessary in the Functional Areas provided by Sub-
hubco as part of the Works or in implementing an Authority
Change

23.13.3 not used;

23.13.4 as often as is necessary, to maintain anyihing provided by the
Authority under a Derogated Low Vaiue Change, and

2313510 ensure that all portable electrical appliances that are
connected o the electricity supply in the Facifities by the
Authority and Authority Parties have been tested in accordance
withh Law and the "Code of Practice for In-service Inspection and
Testing of Electrical Equipment” published from time to time by
the Institution of Electrical Engineers,

Subject to Clause 23.21, the relevant Authority must carry out and perform the
Authority's Maintenance Obligations or procure that the Authority's Maintenance
Obligations are carried out at the relevant Faciliies and performed as often as
required by Clause 23.13 and in accordance with Good industry Practice. Without
prejudice to an Authority's rights under Clause 23.7, the Authority's Maintenance
Obligations must be scheduled by the relevant Authority so as not to interfere with
Sub-hubco carrying out Programmed Maintenance in accordance with the
Scheduie of Programmed Maintenance in respect of the reievant Facilities and/or
interfere with Sub-hubco carrying out any relevant Unprogrammed Maintenance
Work in accordance with Clause 23.8.

i an Authority is in breach of Clause 23.14, Sub-hubco may, while the breach is
gontinuing, give a nofice to that Authority requiring it to carry out the relevant
Authority Maintenance Obligations. If that Authority:

23.15.1 does not reply to Sub-hubco in writing within ten (10) Business
Days of the date of Sub-hubco’s notice with a programme for
carrying out the relevant Authority Maintenance Obligations
within a period of time that is reasonable having regard to the
nature of the breach, the reasonably foreseeabls consequeances
of non-performance of the relevant Authority Maintenance
Obligations for the relevant Services and Sub-hubco's
cbligations under this Agreement; or

23.15.2 having provided such a programme, does not comply with it,
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23.16

23.47

23.18

23.19

23.20

23.21

Sub-hubco shall be entifled to perform the relevant Authorily's Maintenance
Obligations so far as necessary to prevent any reasonably foreseeable adverse
effact on the relevant Services and/or Sub-hubco’s obligations under this
Agreement consequent upon the non-performance of the relevant Authority
Maintenance Obligations.

Sub-hubeo shall not carry out any relevant Sub-hubco's Remedial Services uniess
and until the relevant Authority’s Representative, pursuant to this Clause 23.18,
has approved or is deemed to have approved or has specified the proposed
commencement date, the proposed hours of work and the estimated duration of
relevant Sub-hubco's Remedial Services {fogether the “SRS Timetabie™). Sub-
hubco must give the relevant Authority not less than twenty (20} Business Days
notice of ite proposed SRS Timetable. If the relevant Authority's Representative
considers that the proposed SRS Timetable is not consistent with the principles
set out in Appendix 2 to Schedule Part § (Review Procedure), he may specify an
alternative SRS Timetable that is consistent with those principles, which shall be
as near to the SRS Timetable proposed by Sub-hubco as reasonably practicable.
If the relevant Authority's Representative fails either to approve Sub-hubco's
proposed SRS Timetable or to specify an alternative SRS Timetable within ten
(10) Business Days of receipt of Sub-hubco's proposed SRS Timetable, he shalt
he deemed to have approved it.

An Authority must allow Sub-hubce and relevant Sub-hubco Parties access o the
relevant Site and the relevant Facilities:

23.17.1 for the purpose of monitoring the carrying out of relevant
Authority’s Maintenance Obligations; and

23.17.2 in accordance with the relevant approved SRS Timetable for the
purpose of carrying out any relevant Sub-hubco’s Remediat
Services,

If an Authority does not allow access to the relevant Site andf/or the relevant
Facilities as required pursuant fo Clause 23.17.2, or otherwise prevents or
interferes with Sub-hubco and any relevant Sub-hubco Party performing any
relevant SRS Remedial Works, Sub-hubco may propose a new SRS Timetable in
respect of the relevant Sub-hubco's Rernedial Services and Clause 23.16 shall

apply.

In carrying out and performing Sub-hubco’s Remedial Services, Sub-hubco must
comply with the standards applicable to the relevant Authority's Maintenance
Obligations and Good Industry Practice and must use reasonable endeavours to
match colours and other finishes to those that currently exist in the relevant part or
parts of the relevant Facilities.

The relevant Authority must reimburse Sub-hubco all reasonable costs that it
incurs in carrying out and performing the relevant Sub-hubco's Remedial Services
in accordance with this Clause 23.

Notwithstanding the terms of Clauses 23.14 to 23.19 above, Sub-hubco is
responsible for:

23.21.1 making good any defects in plaster and other interior wall and
cefling finishes and decoration and floor coverings referred to in
Clause 23.13.1 provided by Sub-hubco as part of the Works or in
implementing an Authority Change, caused by defective design
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24

2322

or workmanship in the carrying out of the Works or in
implementing the Authority Change; and

23.21.2 making good any defects in plaster and other interior wall and
ceiling finishes and decoration and floor coverings referred to in
Clause 23.13.1 provided by Sub-hubco as part of the Works or in
implementing an Authority Change (whether or not these have
subsequently been replaced or renewed by the Authority and
things refemed to in Clause 23.13.4) consequential on any
Programmet Maintenance or Unprogrammed Maintenance or
any act or omission of Sub-hubco.

The relevant Authority and Sub-hubco shall co-operate with each ofher to
coordinate any activities that the relevant Authority proposes to undertake fo
implement any of the Authority's Maintenance Obligations and relevant Sub-
hubco's Programmed Maintenance and Sub-hubco must include the relevant
Authority's intentions with regard to performing the relevant Authority's
Mzaintenance Obligations in the Schedule of Programmed Maintenance for each
Contract Year.

Energy for Repairs

2323

23.24

23.25

Subject to Clause 23.24, an Authority is entitied to be reimbursed by Sub-hubco
for costs incurrad by that Authority for Uilities supplied to its Facilities during the
relevant Operational Term that are consumed in the process of Sub-hubco or any
Sub-hubco Party carrying out operations to rectify an Availability Failure.

For the purpose of applying Ciause 23.23 the cost of each Utility shall be
considered separately and Clause 23.23 shall not apply if the costs concerned, in
respect of the particuiar Availability Failure, do not exceed the daily average cost
based on bills paid by the Authority to the supplier of the relevant Utility to the
Facilities over the most recent 12-month pericd for which figures are available.

Where an Authority claims reimbursement of Utilities costs pursuant fo
Clause 23.23 it must reasonably estimate those costs using all available evidence
and send Sub-hubco a statement showing its caiculation of the amount claimed
along with its supporting evidence. Unless Sub-hubco disputes the statement
within ten (10) Business Days of receipt, the relevant Authority will ba entitled, to
set-off pursuant to Clause 34.8, the amount claimed.

MONITORING OF PERFORMANCE

Monitoring

241

24.2

In carrying out the Services, Sub-hubco shall, and shall procure that all Sub-hubco
Parties and any other persons for whom it is responsible shall, comply with the
provisions of Schedule Part 12 {Service Requirements).

Sub-hubeco shall be responsible for monitoring its performance of this Agreement
during the relevant Operational Term, in the manner and at the frequencies set out
in Schedule Part 12 {Service Reguirements). Sub-hubco shall provide the relevant
Authority's Representative with relevant parficulars of any aspects of its
performance which fail to meet the requirements of this Agreement (unless
otherwise notified in writing by the relevant Authority). An Authority may at ail
reasonable times observe, inspect and satisfy itself as to the adequacy of the
manitoring procedures (including without limitation carrying out sample checks).
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Grounds for Warning Notices

24.3

if at any time during the relevant Operstional Term (other than by reason of a
Force Majeure Event, a Relief Event or an Emergency):

24.3.1 the total Authority A Deductions for any Confract Month amount
{0 more than 0.326 per cent of the Authority A Annual Service
Payment for the current Contract Year, or

24.3.2 the fota! Authority B Deductions for any Contract Month amount
to more than 0.326% per cent of the Authority B Annual Service
Payment for the current Contract Year,

24.3.3 the total Authority A Deductions in each of any three Contract
Months in any six consecutive Contract Months amount to more
than 0.146 per cent of the Authority A Annual Service Payment
for the current Contract Year, or

24.3.4 the tofal Authority B Deductions in each of any three Contract
Months in any six consecutive Contract Months amount to more
than 0.146 per cent of the Authority B Annual Service Payment
for the current Confract Year,

the relevant Authority’'s Representative may serve a Warning Notice on Sub-
hubco, provided always that, to give Sub-hubco time o take appropriate
rectification measures, an Authority’s Representative shall not be entitied:

(a) o serve more than one Warning Notice in respect of
the relevant Facilities in any month;

(b} to serve a Waming Notice in any two consecutive
months (o the extent that the same event has
contributed to the relevant Authority’'s right to serve
the Warning Notice, but provided that Sub-hubco
demonstrates to that Authority that it has taken all
reasonable steps fo remedy the cause of that event.

Warning Notices Disputes

24.4

if Sub-hubco disputes that an Authority was or is entitied to serve a Warning
Notice, Sub-hubco may refer that dispute for determination under the Dispute
Rasolution Procedure for resolution. i, affer an Authority’s Representative issues
a Warning Notice, Sub-hubco and the relevant Authority subsequently agree, or it
is determined under the Dispute Resolution Procedure that the Warning Notice
was served without justification, that Warning Notice shall be recalled or shall be
cancelied and deemed not to have been served.

Authority's remedial rights

24.5

The provisions of Clauses 24.6 to 24.9 (inclusive) shali apply if an Authority, acting
reasonably, considers that it needs to take action in connection with the relevant

Services:

2451 bhecause of an immediate and serious threat to the health or
safety of any user of the relevant Facilities; or
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24.6

24.7

248

24 52 to prevent or address material interruption in the provision of one
or more of the relevant Services; or

24.5.3 because of a risk of the ability of that Authority or any
Community Services Provider to provide the relevant Community
Services at the relevant Facilities being prejudiced to a material
degrae.

If any of the circumstances set out in Clause 24.5 arise (without prejudice to its
rights under Clause 40 (Sub-hubco Event of Defaulf) or any other express rights
under this Agreement) and an Authority wishes to take action (either by itseif or by
engaging others), that Authority shall notify Sub-hubco in writing of the following:

246.1 the action it wishes to take,
246.2 the reason for such action;
24.6.3 the date it wishes to commence such action;

246.4 the time pericd which it believes will be necessary for such
action; and

2465 to the oxtent practicable, the effect on Sub-hubco and its
obligation to provide the relevant Services during the period such
action is being taken.

Following service of such notice, the relevant Authority shall {ake such action as
has been notified under Clause 24.6 and any consequential additional action as it
reasonably believes is necessary {together, the "Required Action”) and Sub-
hubco shall give all reasonable assistance to that Authority while it is taking the
Required Action. 1o the extent that the relevant Authority performs any of the
obligations of Sub-hubce hereunder or underiakes tasks that wouid otherwise be
undertaken by Sub-hubco pursuant fo this Agreement, that Authority shall perform
such obligations or undertake such tasks to the same standard as would be
required of Sub-hubco under the terms of this Agreement.

i the Required Action is taken other than as a result of a breach by Sub-hubco of
its obfigations under this Agreement, then for 50 long as and to the extent that the
Required Action is taken, and this prevents Sub-hubco from providing any part of
the relevant Services:

24.8.1 Sub-hubco shali be relieved from its obligations to provide such
pait of the relevant Services; and

74 8.2 in respect of this period in which the relevant Authority is taking
the Reguired Action and provided that Sub-hubco provides that
Authority with reasonable assisiance (such assistance to be at
the expense of the relevant Authority to the extent that additional
cosis are incurred), the relevant Monthly Service Paymenis due
from that Authority to Sub-hubco shall equal the amounts that
Bub-hubco would receive if it were satisfying all of its obligations
and providing the relevant Services afiected by the Reguired
Action in full over that period and the relevant Authority shail
indemnify Sub-hubco against ali Direct Losses sustained by Sub-
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25

2581

252

huboo a8 a resull of the relevant Authority faking the Reguined
Agction.

24.9 It the Regquirad Action i8 igken a8 a rasult of a breach by Sub-huboo of is
obligations under thia Agreement, then for so lony as andd 1 the extent that the
Required Action I8 faksn, and this prevenis Sub-hubeco from providing any part of
i relpvant Senvices:

24.9.1 Sub-hubco shall be ralieved of Be obiigations to provide such
part of the Services; and

24.8.2 in respect of tha perind in which the relevant Authority is taking
the Requirad Action, the relsvant Monthly Service Payments dus
frem that Authority fo Sub-hubco shall egual the amounts Sub-
huben would receive if it wers safisfying all of iig obligations and
providing the relevant Services affecied by the Required Action
in fuil over that perisd, ess an amount equal 10 alf of the cists
inclrred by Hmt Authority i teking the Reguwred Agtion
{ncitding, without imitaflon, an appropriate sum in regpect of
general staff costs and overhaads).

Emergencies

2410 W an Emergency arises during the refevant Operational Tarm which csnnot be
dealt with by performance of the relgvant Services, an Authorty may Instruct Sub-
hubco to proours that such addifonal or allernative services are undserfaken by
Sulyhuboo 2s and when reguired by the relevant Authority t0 ensure that the
Emergency is dealt with and narmal operation of e relevant Faoliity rasumes ag
S00n as is ressonably practicable

24 %1 The oost of any additionsl or altemative services provided by Sub-hubco urler
Clause 24.10 shall be borme by that Authorily and paid in accordance with
Clauss 34 (Paymenf,,. The relevant Aupbority will nol be enfiled o jewy
Deductions in respect of any failure o provide the relevant Sarvices o the exient
that such failiure 2rises by reason of Sus-hubte's sompliance with Clause 24.10.

TUPE AND EMPLOYMENT MATTERS
No Employee Transfer

Each relevant Authority and Sub-huboo agrse thst there are no individuals presently
employed by the Authorfly {or any Communily Services Providers or their respeclive
subtoniractors) whose gontracte of employment will, by virtue of the transfer v Sub-hubco
of responsibifity for provigion of {or procwring the provision by Service Providerg of) any of
the Services in accordance with this Agreemsnt 8nd in acoordance with the Trangfer
Regulations, have effect after the date or dates of such lransier as agreed by the relevand
parties {gach a "Reievant Service Transfer Date") (or at any other time) as i orginally made
petwaen thasa persong and the relavant Service Pravider,

if it is subsequently agreed or determined that there are persons presently emploved by the
Authority [or any Communily Services Providers of their respactive subconiractors} whose
coniracty of employment do have effect after the Relevani Service Transfer Dgls as f
originally made between those persons and the relevast Service Provider {"Transfering
Staft’} then:
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2521 the relevant Authority shall within ten (10) Business Days of the date on which it
was s0 agreed or determined have the oppertunity to offer or procure the offer of a
position as an employee of the relevant Authority to some or all of the Transferring
Staff;

2522 Sub-hubco shall procure that no person to whom the relevant Authority has offered
a position in accordance with Clause 2521 shall be dismissed by reason of
redundancy until the period for acceptance of such offer has expired and the
person in question has not aceepted such offer; and

2523 subject to Clauses 25.2.1 and 25.2.2, Sub-hubco or any Service Provider shall be
entitled to dismiss any or all of the Transferring Staff by reason of redundancy
provided that Sub-hubco shall use and shall procure that any Service Provider
shall carry out in the required manner any obligation to consult with the
Transferring Staff or any of them, or their respective representatives, and shali use
all reasonable endeavours to mitigate the amount of any costs payable in respect
of the Transferring Staff or their dismissal.

The relevant Authority shall indemnify Sub-hubco against any costs referred to in Clause
25.2.3 reasonably incurred by Sub-hubco {(or by a relevant Service Provider and for which
Sub-hubco Is responsibie) and shall reimburse any costs reasonably and properly incurred
by Sub-hubco or the Service Provider in employing any Transferring Staff prior to the expiry
of the period referred to in Clause 25.2.2,

Compliance with Legislation and Authority Policies

253

254

Sub-hubco shall comply and shall procure that sach Service Provider and all persons
employed or engaged by a Service Provider in connection with the provision of any Service
shall comply at all times with the Law on health and safety at work and on anti-discrirination
and equal oppottunities.

Sub-hubco shall procure that each Service Provider takes all reasonable steps to procure
that ail persons including any employed or engaged by a Service Provider in connection with
the provision of any Service shall, so far as applicable, comply with the Authority Policies as
regards health and safety at work (including the Authority Policy regarding smoking) and
with those relating to anti-discrimination and equal opportunities (including those relating to
harassment). Sub-hubco also shall take and shall procure that every Service Provider shall
take all such steps as the relevant Authority may reasonably require, which shall include co-
operation with action proposed or taken by the relevant Authority, to ensure that the relevant
Authority complies with its duty under Saction 3(1) Health and Safety at Work Act 1974
regarding the conduct of the undertaking of the relevant Authority.

Sub-hubco indemnities

266

Sub-hubco shall indernify and keep indemnified in full the relevant Authority and, at the
relevant Authority's request, each and every service provider who has or shall provide any
service equivalent to any of the Services against:

255.1 claims in respect of all emoluments and all other contraciual or statutory payments
unpaid by Sub-hubco or a Service Provider to any person entitied to such
payments from Sub-hubco or a Service Pravider who is or has been employed or
gngaged by Sub-hubco or any Service Provider on or after the Relevant Service
Transfer Date but prior to the date of expiry or termination of this Agreement, and
all income tax and pension and nalional insurance contributions payable thereon;
and
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2566

Position

287

25.8

2569

2510

26

2552 insofar as Glause 25.5.1 does not apply, all Direct Losses incurred by the relevant
Authority as a result of any claim against the relevant Authority in respect of any
liability to any parson who is or has been smployed or engaged (whether as a
consequence of the Transfer Reguiations or of the provisions of this Clause 25} by
Sub-hubco or any Service Provider in connection with the provision of any of the
Services, where such claim arises as a resulf of any act or omission of Sub-hubco
or the Service Provider ocourring after the Relevant Service Transfer Date and
before the expiry or termination of this Agreement;

BUT the indemnities in Clauses 25.5.1 and 25.5.2 shali not apply to the extent that the claim
arises from a wrongful act or omission of the relevant Autherity or is in respect of sums for
which the relevant Authority is iable pursvant fo Clause 25.2,

Clause 49.3 {Conduct of Claims) of this Agreement shall apply where any claim is made in
respect of the indemnities given by Sub-hubco under Clause 25.5 (Sub-hubce indemnities).

on expiry or earlier termination of this Agreement

On the expiry or earlier termination of this Agreement, the relevant Authority and Sub-hubco
agree that it is their intention that the Transfer Regulations shall apply in respect of the
provision thereafter of any service equivalent to a Service but the position shall be
determined in accordance with the Law at the date of expiry or termination as the case may
be and this Clause is without prejudice to such determination.

Sub-hubco shall not and shall procure that no Service Provider shall make any material
change to the terms and conditions of emplioyment of any person employed in the provision
of any Service, transfer any person employed in the provision of any Service to another part
of its business, or materially increase or decrease the number of such persons:

258.1 within the period of twelve months immediately preceding the expiry of this
Agreement, or

258.2 within the period of twelve months before the termination of this Agreement or, if
shorter, during the period of notice of termination

without the relevant Authority's consent (which shait not be unreasonably withheld), except if
such change is required by Law.

If the Transfer Regulations do not apply on the expiry or earlier fermination of this
Agreement, the relevant Authority shail ensure that each new provider of a service
equivalent to the Services on or after the expiry or earlier termination of this Agreement
(including the relevant Authority) shall offer employment to the persons employed by Sub-
hubeo or a Service Provider in the provision of the Service immediately before the expiry or
aarfier termination of this Agreement and shall indemnify Sub-hubco or a Service Provider
for Direct Losses any of thern may suffer or incur as a result of its failure fo do so, and for
any costs, claims or liabilities for redundancy payments (whether statutory or contractual).

If an offer of employment is made in accordance with Clause 25.9 the employment shall be
an the same terms and conditions as applied immediately before the expiry or earlier
termination of this Agreement including full continuity of employment, except that the
relevant Authority or other new service provider may at its absolute discretion not offer such
terms and conditions if there has been any change to the terms and conditions of the
persons concerned in breach of Clause 25.8

PENSIONS
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NOT USED.

SITE SECURITY AND PERSONNEL ISSUES

Access

271

27.2

273

274

An Authority shall have the right to refuse admittance to, or order the removal
from, the relevant Facilities of any person employed by (or acting on behalf of}
Sup-hubco, any Sub-hubco Party or any sub-contractor whose presence, in the
reasonable opinion of that Authority, is likely to have a material adverse effect on
the provision by that Authority and/or any Community Services Provider of the
relevant Community Services at such Facilities or who is not a fit and proper
person to be in such Facilities.

Action taken under Clause 27.1 shall forthwith be confirmed in writing by the
relevant Authority to Sub-hubgco and, to avoid doubt, shall not relieve Sub-hubco of
any of its obiigations under this Agreement.

If and when so directed in writing by an Authority, Sub-hubco shall within twenty
(20) Business Days provide a list of the names and addresses of all persons it
expects may require admission in connection with this Agresment, fo any
premises occupied by that Authority, specifying the capacities in which those
persons are concerned with this Agreement and giving such other particulars as
that Authority may reascnably require.

The decision of an Authority as to whether any person is to be refused admission
to the relevant Facilittes shall be final and conclusive.

Authority Policies

275

27.6

277

Sub-hubco shall, and ghall procure that all Sub-hubco Parties shall, comply at afi
fimes with the relevant Authority Policies.

An Authority shall notify Sub-hubco of any proposed change to the relevant
Authority Policies as soon as practicable (and, in any event, prior to such change
taking effect) and consuit with Sub-hubco. Subject to Clause 27.7, such change
shall take effect as a Change in accordance with Schedule Part 16 (Change
Protacal).

An Authority may, at its sole option, notify Sub-hubco that Sub-hubco shall not be
obliged to comply with any change to any relevant Authority Policy and that Sub-
hubco should continue to comply with the relevant Authority Policy prior to any
change in which case such change shall not take effect as a Change in
accordance with Schedule Part 16 (Change Protocol).

Resources and training

278

Sub-hubco shall procure that:

27.8.1 there shall at all times be a sufficient number of staff {including
all relevant grades of supervisory staff) engaged in the provision
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27.9

of the Sarvices with the requisite level of skill and experience.
To avoid doubt, this obligation shail include ensuring that there
are sufficient staff to cover periods of holiday, sickness, cther
absence, and anticipated and actual peaks in demand for each
of the Services; and

27.8.2 all staff receive such training and supervision as is necessary to
ensure the proper performance of this Agreement and
compliance with all health and safely rules, procedures and
requirements.

Not used,

Convictions and discipinary action

27.10

2711

27.12

2713

27.14

Sub-hwbeo (to the extent permitted by Law) shall procure that all potential staff or
parsons performing any of the Project Operations who may reasanably be
axpected in the course of their employment or engagement fo have access 10
children, the eiderly and/or vuinerable adults:

27.10.1 are questioned conceming their Convictions; and

27.10.2are required to complete a Protecting Vulnerable Groups
Scheme form.

Sub-hubco shall procure that no person who discloses any Gonvictions, or who is
found to have any Convictions following the completion of an enhanced Disclosure
Scotland check, in either case of which Sub-hubco or a Service Provider is aware
or ought to be aware is employed or engaged in the provision of the Project
Operations without the relevant Authority's prior written consant (such consent not
to be unreasonably withheld or delayed).

Sub-hubco shall procuse that the relevant Authority is kept advised at all times of
any person employed or engaged by Sub-hubco or any Service Provider in the
provision of any of the Project Operations who, subsequent o his/her
commencement of such employment or engagement, receives a Conviction of
which Sub-hubco or a Service Provider becomes aware or whose previous
Convictions become known to Sub-hubco or a Service Provider.

An Authority's Representative {acting reasonably) may instruct Sub-hubco to
pracure that appropriate discipiinary aclion is taken against any employee of Sub-
hubce or any Sub-Contractor (in accordance with the terms and conditions of
employment of the employee concerned) who misconducts himself or is
incompetent or negligent in his duties or whose presence or conduct on a Site or
at work is otherwise considered by that Authority's Representative (acting
reasonably) to be undesirable. The relevant Authority shall co-operate with any
such discipiinary proceedings and shall be advised in writing by Sub-hubco of the
oufcome.

Sub-hubco shall procure that there are set up and maintained, by it and by all
Service Providers, personnel policies and procedures covering all relevant matiers
{including discipline, grievance, equal cpportunities and health and safety). Sub-
hubco shall procure that the terms and the implementation of such policies and
procedures comply with Law and Good Industry Pracltice and that they are
published in written form and that copies of them (and any revisions and
amendments to them) are forthwith issued to the Authority.



Management

27.15

2716

Sub-hubco shall consuit with the relevant Authority in relation to the selection
procedure for Sub-hubco's Facility Manager(s) and such person(s) shall not be
appointed (ot replaced) without the prior written consent of that Authority (such
consent not to be unreasonably withheld or delayed).

Sub-hubco shall provide, and shall procure that all Service Providers provide, fo
the relevant Authority upon raquest delails of their respective management
organisations.

Lists and Records

2717

Sub-hubco shall procure that the relevant Authority’s Representative shall at all
reascnable fimes have access to all material details in respect of all employees of
Sub-hubco or any Service Provider engaged in the provision of the relevant
Services inciuding numbers and categories of staff employed to perform such
Services and including in respect of each such employes;

27 .17.1 detzils of qualifications; and

27.17.2 details of fraining undertaken by the employee.

Health Requirements

27.18

2718

27.20

Sub-hubco shall procure that all potential employees or persons who may
otherwise perform any of the Services undergo pre-employment hezlth screening
{inciuding a medical examination if necessary) by a qualified occupational health
professional 1o establish in each case that the relevant person is medically fit for
his proposed tasks in the provision of the Services and that he does not pose at
that time any danger 1o the health of other persons (provided that Sub-hubco is not
reguired to procure compliance with an obligation which contravenes the Equality
Act 2010) and Sub-hubco shall aiso procure {to the extent psrmitted by Law} that
alf persons employed or engaged in the provision of the Services shall undergo
such medical screening examination or treatment and provide such information
during the currency of this Agreement when reasonably requested to do so by the
relevant Authority as required to ensure that the relevant Authority is able fo
comply with the refevant legal obligations in respect of the health of that Authority's
staff, patients or visitors to that Authority's premises.

To the exient permitted by Law, records of all screenings, examinations or
treatments referred to in this Clause 27 (Site Securily and Personnel Issues) shall
be held by Sub-hubco on kbehalf of and as agent for the Authority and produced
(subject fo requirements under the Law) for inspection upon request by the
relevant Authority's Representative provided that no such inspection shall take
place uniess each staff member has given his or her writien consent to such
inspection,

Sub-hubco shall (to the extent permitted by Law) procure that the relevant
Authority shall be informed upon reasonable request by that Authority of the
outcome of each and every medical screening examination or treaiment referred
to in Clause 27.18 with reference to the purpose of the screening, examination or
treatment concerned and shall receive all such other information referred to in
Clause 27.18 subject 10 requirements under the Law.
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28

27.21

An Authority's Representative may {acting reasonably) refuse admiitance to or
order the removal from the relevant Authority’s premises of any person employed
or engaged in the provision of the Services whose presence poses or is
reasonably believed to pose a risk to the heaith of relevant Authority's staff,
patients or visitors and such action which shall forthwith be confirmed in writing by
the relevant Authority shall not relieve Sub-hubco of any of s obligations under
this Agreement,

STOCKS CONSUMABILES, MATERIALS AND EQUIPMENT

Standards

28.1

28.2

283

All goods, equipment, consumables and materials which are to be used in the
provigion of the Services shall be of satisfactory guality.

Sub-hubce shail ensure that the goods, equipment, consumables and materials
used by it or any Sub-Contractor in connection with the provision of any of the
Services (each as a distinct and separate obligation) are:

28.2.1 maintained in a safe, serviceable and clean conditioh in
accordance with Good Industry Practice;

28.2.2 of the type specified in the refevant Service Level Specification
and/or the relevant Method Statement (where appropriate); and

28.2.3 in compliance with any relevant rules, regulations, codes of
practice and/or British or European Standards,

and shali, 25 soon as practicable after receiving a request from an Authority's
Representative, supply to that Authority's Representative evidence to demonstrate
its compliance with this Clause 28.2.

Sub-hubco shali pracure that sufficient stocks of goods, consumables, eguipment
and materials are held in order to comply with its obligations under this
Agreement.

Hazardous substances and materials

28.4

Sub-hubco shall not install, keep or use in or on the Facilifies any materials,
equipment or apparatus the instailation, keeping or use of which is likely to cause
(or in fact causes).

28.4.1 material damage o the Facilities,

28.4.2 dust, noise or vibration constituting a nuisance 1o the owners
andfor occupiers of any property adjoining or near to the
Facilities; or

28.4.3 the generation, accumulation or migration of any hazardous
substance in an unlawful manner whether within or outside the
Faciiitias,

and shall use all reasonable endeavours to ensure (by directions to staff and
otherwise) that all materials, eguipment or apparatus in or on the Faciliies is
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28.5

286

28.7

operated so as to minimise noise and vibration likely to cause annoyance or
disturbance and the unlawful generation or migration of any hazardous substance.

Sub-hubco shall not bring in or on to {or keep or maintain in or on) the Facilities
any hazardous materials or equipment without the prior written consent of the
reievant Authority and untess Sub-hubco has complied with all relevant Law.
Without prejudice to the generality of its obligations, Sub-hubco shatl:

28.6.1 procure that alf hazardous materials and equipment used, by it or

by a Sub-Contractor or used on behalf of any of them, or stored,
by it or by a Sub-Contractor or siored on behalf of any of them,
on the Sites are kept in accordance with all relevant Law and
Good Industry Practice, properly and securely labelled and
stored, under appropriate supervision and used only by
appropriately trained and competent staff, and

28.6.2 use all practicable and reasonable means to:

(a) prevent or counteract, to the satisfaction of the
relevant Authority's Representative, the unlawful
emission of any such hazardous substancs,

1)) avoid the unlawful discharge into any conducting
media sefving the relevant Facilities of any hazardous
substance;

{€) prevent the unlawful generation, accumulation or

migration of any hazardous substance at or from the
relavant Facilities; and

{d) prevent any environmental claims arising or any
circumstances arising fkely to result in any
environmental claims,

in so far as any such hazardous substance Is, or should be, under the
control of Sub-hubco pursuant 1o this Agreement.

The Authority shall:

28.7.1 procure that all hazardous materials and equipment used, by it or

by any relevant Authority Party or used on behalf of any of them,
or stored, by it or by any relevant Authority Party or stored on
behalf of any of them, on the relevant Site are kept in
accordance with all relevant Law and Good Industry Practice,
properly and securely labelled and stored, under appropriate
supervision and used only by appropriately trained and
competent staff; and

28.7.2 use all praciicable and reasonable means {o:

(a) prevent or counteract the unlawful emission of any
such hazardous substance;
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{b) avoki the unlawhsl discharge inf¢ any conducting
mgdia serving the relevant Facilities of sny hazardous
substance,

{¢) pravent the unizwiul genetation, ascumulalion of
migration of any hazardous substance at or from the
relevant Fagilifiss; and

{& pravent any environmentat claims arising or any
choumnstances ansing fkely o result in any
srwironmental ciaims,

in so far as any such hazardous substance s, or should be, under the
cortrol of that Autharity,

288 The rafevant Autherity shall:

28.59 muniein 2 COBHH register for sach of the relevant Facllities,
which shall be up-lo-date at aif mes;

2882 ensure hat 2 copy of the relevant COSHH register is kept at
each of the Facllities; and

28.8.3 ensure that a furlher copy of each COSHH register is given o
Sub-huboo as often as is changed.

288 Sub-hubco shalt rotify the relevant Authonty of ol relevant subslances that will be
stored G used at the relevant Faciiities by Sub-hubta or any Sub-hubeo Party that
would rormally be included on a COSHH register prior to them bsing brought fo
the relevant Fasilities.
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PART 7: DELAY EVENTS, RELIEF EVENTS AND FORCE MAJEURE

DELAY EVENTS

29.1

292

203

if, at any time, Sub-hubco becomes aware that there will be (or is likely to be) a
delay in completion of one or more Phases, Sub-hubco shall forthwith give notice
to the relevant Authority's Representative to that effect specifying the relevant
delay or impediment. In relation to any such delay or impediment if the relevant
Authority's Representative is satisfied, or it is determined in accordance with
Scheduie Part 20 (Dispute Resolufion Procedure), that such delay or impediment
has arisen as a result of the cccurrence of a Delay Event, then, subject to Clause
29 .2, the relevant Authority's Representative shall allow Sub-hubco an extension
of time equal fo the delay or impediment caused by such Delay Event (taking into
account reasonably foreseeable consequences of the Delay Event) and shall
revise the relevant Phase Completion Date(s) accordingly but 1o avoid doubt, there
shall be no extension o the Project Term as a result of any such delay or
impediment.

If Sub-hubco is (or claims fo be) affected by a Delay Event

20.2.1 i shalt (and shall procure that Sub-hubco Parties shall) take and
continue to take =il reasonable steps to eliminate or miligate the
consequences of such an event upon the performance of its
obligations under this Agreement and, where relevant, resume
performance of its obligations affectsd by the Defay Event as
s0on as practicable; and

29.2.2 it shall neither be relieved from liability under this Agreement nor
entitled to any extension of time for the purpose of Clause 29
(Delay Events) to the extent that it is delayed or impeded due to
its failure (if any) to comply with its obligations under Clause
28.2.1 above,

For the purposes of this Agreement, a Delay Event means any of the foliowing to
the extent in each case that there will be (or is likely to be) a delay in completion of
& Phase or Phases:

29.3.1 the occurrence of a Qualifying Change in relation to which it has
been agreed or determined that the implementation of the
relevant Authority Change would delay the completion of a
Phase or Phases;

29.3.2 any breach by the Authority and/or any Authority Party of any of
the Authority's express obiigations under this Agreement to the
extent in each case that any such breach is not caused, or
contributed 1o, by Sub-hubco or any Sub-hubco Party,

29.3.3 the execution of warks on the relevant Site not forming part of
this Agreement by the Authority or any contractors employed by
the Authorily,

29.3.4 opening up of the relevant Works pursuant to Clauses 13.3 to
13.7 (inclusive) where such Works are not subsequently found to
be defective {unless it is agreed or determined in accordance
with Schedule Part 20 (Dispute Resolution Frocedure) that the
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294

285

opening up of the relevant Works was reasonable in the light of
other defects previously discovered by the Authority);

29.3.5 Force Majeure;
28.3.6 a Relief Event;

20.3.7 a Relevant Change in Law referred fo in Clause 32.3.14
{Discriminatory Change in Law) and Clause 32.3.2 (Specific
Change in Law};

20.3.8 prior t0 the Phase Actual Completion Date for Phase 1, Sub-
hubeo are delayed or impeded in their carrying out of the Works
as a resilt of the exaercise of the Reserved Rights specified in
paragraph 1.1, 1.2 or 1.3 of Section 1B (Tain Reserved Rights)
of Schedule Pait 5 (Land Matlers) where and to the extent the
conditions set out in paragraph 2 of the said Section 1B (Tain
Reserved Righis) have not been observed in connection with the
exercise of such rights; or

29.3.9 delay or impediment to the Works as & result of damage to the
Tain Service Road caused during the exercise of the Reserved
Rights specified in paragraph 1.4 of Section 1B (Tain Reserved
Righis) of Schedule Part § (Land Maftters) where such damage is
not made good in accordance with the terms of paragraph 3.1 of
Section 1B of Schedule Part 5 (Land Matters).

Without prejudice o the generality of Clause 29 (Defay Evenfs}, Sub-hubco shall
give notice in writing to the relevant Authority's Representative as soon as it {(or the
Contractor) can reasonably foresee a Delay Event occurring of, if the same is not
reasonably foreseeable, as soon as it (or the Contractor) shall become aware of &
Deiay Event.  Sub-hubco shall within ten (10) Business Days after such
notification, give further written details to the Authority's Representative which shall
include:

29.4.1 a stetement of which Delay Event the claim s based upon,
26.4.2 details of the circumstances from which the Delay Event arises,

2843 dehails of the contemporary records which Sub-hubco will
mainiain to substantiate its claim for extra time;

29.4.4 details of the consequences {whether direct or indirect, financial
or non<financial) which such Delay Event may have upon
completion of the relevant Phase(s); and

2945 details of any measures which Sub-hubco proposes to adopt to
mitigate the consegquences of such Delay Event.

As soon as possible but in any event within five (5) Business Days of Sub-hubco
{or the Contractor) receiving, or becoming aware of, any supplemental information
which may further substantiate or support Sub-hubco's claim then, provided that
the relevant Phase Completion Date has not otherwise already been revised
pursuant to Clause 29.7, Sub-hubco shall submit further particulars based on such
information o the relevant Authority’s Representative.
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8.7

288

The relovant Authority's Representative shall, after receipt of writien detalls under
Clausa 28.3.7, or of further particulars under Clause 29.5, be entiled by notice in
wiiting 10 require Sub-hubco 10 provide such further supporting pariicuiars as he
may measonably consider necessary.  Sub-hubco shatl afford the relevant
Authority's Representalive reasonable facilitins for investigating the validity of Sub-
huboo's claim including, without limitation, on-site inspection.

Subject to the provisions of this Clause, the relevant Authority's Repraseniative
shall revize the relevant Phagse Dompleion Dale(s) in accordance with Clauss
28.1 {befay Events) as soon as reasonably prachicable end in any event within
fifteen (15} Business Days of the iatar of

2071 the dade of receipt by the relevant Authornity's Representative of
Sub-huboy's notice given in accordance with Clause 224 and
the debe of receipt of any further pasticulars {if such ars reguirad
under Clause 24 8}, whichever ig ths tater, and

2472 ihe date of receipt by the relsvant Authority's Representative of
any suppismental information supplied by Bubhubco in
accordance with Clause 208 and the date of receipt of any
further peslicuisrs {(f such gre reguingd undder Clauge 29.6),
whichever i e later.

i Sub-hubgo has falled o comply with the requirements as i the giving of nolice
under Clause 284, or has feiled 1o maintain records o afford fagiites for
inspection to the relevant Authority's Representstive, then Sub-hubuo shall not be
anfitied to any extension of time {and the relevani Phass Completion Datals) shall
rol be revised) i respect of any perind of delay by Sub-hubco in giving aotice or
providing information under Clause 284 andior o the exlent that &S fallure to
maintain records or afford faciliies for inspection © the melevant Authorily’'s
Repressniative has preventad the relevent Authority's Rapresentative from
assasting the consequenaes of the Delay Event

I¥:

29.8.1 ihe relevant Authority's Representative dectines to fix g revised
Phase Completion Data{s), or

2982 Sub-hubce considers that @ different Phase Completion Date(s)
shoulid be Sixed; or

28483 there = g disagresment ss o whether a Delay Evert has
necuTred,

then Sub-huboo shell be entitled & refer the maller for delenmninalion
ascordance with Schedule Parl 20 (Dispuie Aesolulion Procedins),

Compensation

228

§ the Delay Event is a Compensation Evant Sub-hubcos sole rght o
compensation shall be s provided for In Clauses Z8.11 to 2813 inclugive. To
avoid doudt, no other Delsy Bvent shall ontitle Subhulxo o receive any
comipensation save as ctherwise expressiy provided in:



2810

2611

2912

2813

2891 Schedule Part 18 {Change Protecod} in the case of 3 Delay Event
referred to in Clause 29.3.1 {subject always o the provisions of
Clause 32 {Changes in Law)), o

2892 Clause 32 (Changes i Lawd in the case of & Delay Evert
referad o in Clause 293 7.

For the purposss of Clauge 28,8, 2 Companssiion Event means:

22.10. 1 any Delay Event referred o in Clause 29.3.2, Clause 29.3.3,
Ciause 28.3 4, Clause 28 2.8 or Clause 28.3.9 for which, in aach
nase, i has been agreed or deiermingd pursuant o this Clause
22 iDulay Evenfs) that Sub-hubco is entified to an extension of
Hme oF

22.44.2 n the pericg prior to the relevant Phase Actust Compistion Date,
in circumsiances where ihere i no delay o completion of the
relevant Phase any breach by the Authorty angior ahy Authority
Party of any of the Authodty's express obligations under this
Agreement to the oxtont that such brepoh s not sausaed, or
cordributed to, by Sub-hiboo or aay Sub-hwboo Parly,

Bubject fo Clause 29,12, F # is agreed, or dalsrmined, that there has been a
Compinsation Evant, and Sub-suboo has incurred loss (including 086 of ravenus}
angdior expense as & direct result of such Compensation Event, Sub-hubco shall
ke erdified o such compeansation from the refevant Authority as would place Sub-
huben in no betier or worse position than & would have been in had the relgvant
Compensaticn Event not occured. Sub-diubuo shall promptly provide the selevant
Authorily's Repregentative with any additional information he may raguire in order
io determine the amount of such compensation.

Sub-subee shakl (ake all reasonable steps so as {0 minimise the Ivss andior
expense fefgrred 1o in Clauge 2911 in redation to ahy Compensation Evert and
any compensation payabie shalt

28.12.1 exglude any gmounts incurrad or o be ingurred as 2 vesulf of any
fafivre of Sub-hubct {or any Sub-hubco Paity) 1o comply with
this Clauss 28,12 and

79 12.2 be redyced by any ameunt which Sub-Bubico hay redoversd of
wil recorvr under any insurance policy [or would have recOvered
i# # had complied with the requiremnents of this Agreement or of
any policy of instrance requited under this Agreement) which
amount, © aveid doubt, shall not include any excess or
deductibles or any amount over e madoum amaoiint insured
applicgble 1o any such insurance policy,

The amount of any compansation due 1o Sub-hubco under Clause 29.17 shadl b
syreed between the pasties or, folling agreement defgrmingd pursuant 10
Schadule Part 20 {Dispute Resolution Procsdure} and such sompensation shall be

payable:

28131 respact of compensation for @ Compensation Event o the
extent resufling in Capital Expendifure being ncurred the
relevant Authority shall compensate Sub-hubco for the actus
Gapital Expenditure Incurred by Sub-hubnn within wenty 20}



Businass Days of ifs recept of a witten demand accompanied
by a valid VAT lnvoice o e same by Sub-huboo suppurted by
ai relevant information; and

28.13.2 i gl other coses i acoordance with Section 6 {Changing the
Financial Modely of Schedule Part 18 (Change Frofocsh as if a
Relevant BEvent had tzken place.

30 RELIEF EVENTS

36.1

302

For the purposes of s Agreement, subjeet o Clause 30.4, Relief Fvenis mean
any of the following evenis:

3011 firs, explosion, lighining, storm, lempest, flood, bursting or
orarfiowing of water fanks, apparatus or pipes, ionising radiation
{fo the extent it does nol constiiule Force Majeurs), earthousake,
riat or civil corrrotion;

35,12 fatlure by any stetutory underiaker, ubility company, locs
autharty or oiher like hody to cary cut works or provide
samices;

30.1.3 accidental ioss or damage o a Phase or Phases andior relevant
Facilities or any roads servicing the sams;

30.1.4 without prajudice o any obligaticn of Sub-hubuo o provide stand
by power feciiies In accordance with the  Authorily's
Construction  Raguiraments, the  relevard  Service  Level
Specification, faiture or shorlage of powsr, fuel or ransport;

30.1.5 biockads or embargo faling shori of Foros Majeure,

3516 the discovery of fossiis, entiquilies and human remains reguiring
action in senordance with Clause 18 (Fossiis and Anfiguitiosy: or

317 official or unofficiat sirike, lockout, go siow or other dispute in
sach  case genorally affecting the construction,  buiiding
maintenance of faclidies management industry {or 2 significant
sactor of that ndustry),

provided i each case that such event dose not arise (directly or indirectly) ss ¢
result of any waliul act or default of the party claiming relief andior {0} in the case of
Sub-lubeo claiming relief, any Sub-hubico Pardy and (if) in the csse of an Authority
clalming redief, any Authorsity Parly,

Subject to Clausas 30.3 and 304, no right of termingtion shall arige undar this
Agreemaent by teason of any failure by a party o periorm any of its obligations
urder this Agresment 1o the exient that such fallure io perform ccowrs because of
the pcounence of a Refief Event {and, to avold doubl, and withaut prejudice to
Clause 30.8, unless exprassly stated o the conbary in this Agrsemant, it is
acknowledged that all other righls and obligations of the patios under thig
Agreemant remsin unaffectad by the occurrence of a Relief Eventy

Withoul prejudice 1o Sub-hubco's rights under Clause 28 (Delay Events), Sub-
hubso shall only be relieved of its obkgations under Clauses 12 (The Desion,
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Consfruction and Commissioning Frocess), 13 (Right of Access of Authority's
Representative), 14 (Programme and Dales for Completion), 17 (Pre-Completion
Commissioning and Completion) and 29 {Defay Events) by Delay Evenls in
accordance with Clause 28 (Dalay Evenis).

Mitigation

304

30.56

306

30.7

30.8

308

Where a party is (or claims io be) affected by a Relief Event:

30.4.1 it shall take all reasonable sieps to mitigate the consequences of
such an event upon the performance of its obligations under this
Agreement, resume performance of ifs obligations affected by
the Relief Event as scon as practicable and use all reasonable
endeavours to remedy its failure to perform; and

30.4.2 it shail not be eniitled to rely upon the relief afforded fo it
pursuant o Clause 30.2 of this Agreement to the extent that it is
nect able to perform, or has not in fact performed, its obligations
under this Agreement due to its failure (if any) to comply with its
obligations under Clause 30.4.1 above.

The party claiming relief shall serve written notfice on the other relevant party
within five (5) Business Days of it becoming aware of the relevant Relief Event.
Such initial notice shall give sufficient details to identify the particular event
claimed to be a Relief Event.

A subseguent written notice shali be served by the party claiming relief on the
other ralevant party within a further five (5) Business Days of the notice referred to
in Clause 30.5 which shall contain such relevant information relating to the failure
to perform (or delay in performing} as is available, including (without limitation} the
effect of the Relief Event on the ability of the party fo perform, the action being
taken in accordance with Clause 304, the date of the occurrence of the Relief
Event and an estimate of the period of time required to overcome it (andfor its
effects).

The party claiming relief shall notify the other as soon as the consequences of the
Relief Event have ceased and of when performance of its affected obligations can

be resumed,

If, following the issue of any notice referred to in Clause 30.8, the party claiming
relief receives or becomes aware of any further information refating to the Relief
Event (and/or any failure to perform), it shall submit such further information fo the
othar party as soon as reasonably possible.

To avoid doubt, the occurrence of a Relief Event shaifl not entitie Sub-hubco fo any
compensation.

FORCE MAJEURE

31.1

For the purposes of this Agreemsnt, Force Majeure means any of the following
events or circumstances:

31.1.1 war, civil war, armed confiict er terrorism; or



312

313

314

31.5

3

o )

£

31.1.2 nuclear cordaminaiion unless in any case Sub-hubeo andior any
Sub-hutice Parly is the saurce or the cause of the contamination:
of

3113 chemisal or biological contamination of any parnt of the Works
andfor any of the Fagililies andfor & Sile from any of the avents
raferred o in Clause 31.1.1 above; or

3114 prosswim woves caused by devices hravelling al supersonic
speeds,

which directly calges any party 10 be unable o comply with all or a material par of
s obligations (and in the sase of Sub-hubco this shall include any material pard of
its obligations to an Authority) under this Agreemant.

Subject te Claused 31.3 and 31.4 the parly claiming reliel shall be releved from
Habiiiy under this Agreement & the exdent that by reason of the Force Majeure it s
niot able fo perform its cbiigations under this Agreernent  For the avoidance of
douks {eut without prajudics to Clause 41 {Tenminalion Resulting from Foroe
Majeure)) the Authority shall not be eniified o terminata this Agreement iy 2 Sub-
hubco Event of Default if such Sub-huboo Bvent of Dafaut arises from g Forse
Majeure Bvert

Where 2 parly & {or Clains o be) affected by an event of Force Maleure:

31.3.1 it shadl iske all reasonable steps {0 mitigate the consaquences of
such an avent upon the parformance of s sbiigations under this
Agreement, resume performance of g obligations affected by
e event of Force Majeure a3 soon as practicable and use all
raasonable endeavolrs to remedy s fadure o paviorm; and

$1.3.2 it shall not be relieved frum lisbllity under this Agreement o the
andent that & is not gble o parform, or has not in fact performed,
its ohiigations under this Agreement due fo its faiiure {if any} o
comply with ite obligations under Ciause 31.4.1.

Without prejiudice I Sub-hubco's rghts under Olause 29 (Delay Fvents), Sub-
hubeo shall only be relieved from s obligations under Clauses 12 {(¥he Design,
Construction and Comwissioning Provess;, 13 (Right of Access of Anthorily’s
Representative), 14 {Frogramme and Dates for Completiomy and 28 (Delay
Evenis) by Delay Events in accordance with Clause 29 {Lelay Events).

The parly claiming relief shall servg written notics on e other relevant party
within five (5) Buginess Days of it hecoming awars of the relevant event of Force
Majeure. Such initial notice shall give sufficient defaiis fo identlly the particular
avent ¢laimed 10 bs an event of Force Majeure.

A subsequent wittten nolice shall be served by the parly claiming refief on the
other relevant parly within & further five (8) Business Days which shail contain
such ralevant information relating to the failure 1o perform (or delay i performing)
ag is available, including {without mitation) the effect of the event of Force
Majours on the ability of the parly fo porform, fhe acdion being faken in accordance
with Clause 31.3, the date of the oncurrence of the avent of Force Majeure and en
astimate of the period of ime required 1o overcome i (andior 4s effects).
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1.7

1.8

318

31.10

The ety claiming reficf shall nolify the other relevant party as s00n as the
conseuances of the event of Force Majeure have oceased ard of when
performmnce of ity affected obligations can be resumed.

i, fallowing the issue of any notice referrad to in Clause 31.8, the patly claiming
relief receives or becomes awers of any further information relating 1o e avent of
Forcs Majeure {andior any fallure fo perform), & shall submit such further
information 1o the ofher relevant party as soon a3 reasonably possibie,

Nothing in this Clause 31 shall affect the relevant Authorily's snditiement o maks
Deductions in the perod during which any event of Force Majeure is subsisting.

Thee relevant Authorily and Bub-huboo shall endeavour 1o agree any modifications
1o this Agreement which may be squitable having regard fo the nature of an event
or events of Foree Majeure. Schedule Pant 20 {D¥spute Rasolution Prossdurs)
shall not apply 1o a fallure of the relavant Authority and Sub-fubcs o reach
agresment pursizant 1 this Clause 31.14,
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PART 8: CHANGES IN LAW & CHANGES

GHANGES IN LAW

General

321

Sub-hubco shall take all steps necessary to ensure that the Project Operations are
performed in accordance with the terms of this Agreement (including, without
imitation, Clause 5.2.1) following any Change in Law.

Relevant Changes in Law

32.2

32.3

Subject to Clause 32.4.3(e} and Clause 32.4.3() and on the occurrence of any
Relevant Change in Law, the relevant parties shall be entitled to seek adjustments
fo the relevant Annual Service Payments to compensate for any increase or
decrease (as the case may be) in the net cost to Sub-hubco of performing the
relevant Project QOperations. Such adjusiments (if any) will be calculated in
accordance with and subject to Clause 32.4.

Relevant Change in Law means any of the following:

32.3.1

32.3.2

32.33

the occurrence of any Discriminatory Change in Law having an
impact on the cost of performance of the relevant Project
Operations;

the occurrence of any Specific Change in Law having an impact
on the cost of performance of the relevant Project Operations; or

the occurrence, after the relevant date, of any Change in Law
which requires any work of alleration, addition, demolition or
extension or variation in the quality or function of the relevant
Facilities which is not Maintenance Work or work which Sub-
hubco would otherwise be required fo undertake to comply with
its obligations under this Agreement. For the purposes of this
Clause 32.3.3, the relevant date shall in respect of 2 Phase be
the later to occur of the relevant Phase Completion Date and the
relevant Phase Actual Complation Date, save where the relevant
Phase Actual Completion Date is delayed by a Compensation
Event, a Delay Event referred to in Clause 29.3.1 or by a Delay
Event referred to in Clause 29.3.7, in which case the relevant
date shall be the later to occur of the relevant Phase Completion
Date and the date on which the Works relating to the relevant
Phase would have been compleied in accordance with this
Agreement had the relevant Compensation Event or Delay Event
not occurred,

provided that:

{a) such Change in Law was nof reasonably foresegable
at the date of this Agreement by an experienced
contractor performing operations similar to the
relevant Project Operations, on the basis of draft bills
published in Government green or white papers or
other Government departmental consuliation papers,
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bills, draft statutory instruments or draft instruments
or proposals published in the Official Journal of the
European Union, in each case published:

)] prior to the date of this Agreement; and

(ii) in substantially the same form or having
substantizlly the same effect as the
Relevant Change in Law, and

{b) a Change in Law relating to the application for,
coming into effect, terms, implementation, repeal,
revocation or otherwise of any Planning Permission
shall not constitute a Relevant Change in Law.

324 On the ocourrence of a Relevant Change in Law:

32.4.49

3242

3243

any party may give notice to the other relevant party of the
occurrence of the Relevant Change in Law,;

the relevant parties shall meet within ten (10) Business Days of
the notice referred to in Clause 32.4.1 to consult and seek to
agree the effect of the Relevant Change in Law. If the relevant
parties, within fifteen (15) Business Days of this meeting, have
not agreed the occurrence or the effect of the Relevant Change
in Law, either of the relevant parties may refer the question of
whether a Relevant Change in Law has ocourred or the effect of
any Relevant Change in Law for resolution in accordance with
Schedule Part 20 (Dispute Resoiution Procedure); and

within ten (10) Business Days of the agreement or determination
referred to in Clause 32.4.2 above, the relevant Authority's
Representative shall issue an Authority Change Notice and the
relevant provisions of Schedule Part 16 (Change Protocoi} shall
apply except that:

(a) Sub-hubeco may give notice fo the relevant Authority's
Representative that it objects to such an Authority
Change Notice only on the grounds that the
implementation of the Change wouid not give effect to
or comply with the Relevant Change in Law,;

() the relevant Authority shall (i) agres the
implamentation of the Low Value Change; or (ii)
confirm the estimate for the Medium Value Change;
or (i) approve the High Value Change Stage 2
Submission, (as appropriate) in respect of the
Change in accordance with the relevant provisions of
Schedule Part 16 (Change Protocol),

(¢) the provisions of Clause 11 (Consents and Planning
Approval) shall apply;

(d) the relevant Authority shall not be entitled to withdraw
any Authority Change Notice or its agreement as to
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General Change in Law

the implementation of the Low Value Change,
confirmation of an estimate for the Medium Value
Change or approval of a High Value Change Stage 2
Submission (as appropriate), issued in accordance
with this Clause 32.4,

(e) Sup-hubce shall, without prejudice to its general
cbiigation to comply with the terms of this Agreement:

(i) use all reasonable endeavours to mitigate
the adverse effects of any Relevant Change
in Law and take aB reasonable steps to
minimise any increase in costs arising from
such Relevant Change in Law; and

(i) use all reasonable endeavours o iake
advantage of any positive or beneficial
effects of any Relevant Change in Law and
take ali reascnable steps to maximise any
reduction in costs arising from such
Relevant Change in Law; and

() any compensation payable, or reduction to the
relevant Annual Service Paymenis, shall be
calculated in accordance with the relevant provisions
of Schadule Part 16 (Change Profocol) provided that:

(i) the amount of any compensation payable;
or
{ii) the amount by which the relevant Annual

Service Payment is to be reduced,

shail not take into gccount any amounts incurred or to
be incumred as a resuit of Sub-hubco's failure to
comply with Clause 32.4.3(e) above.

32.5 A pariy may give notice to the other relevant party of the need for a Change which
is necessary in order to enable Sub-hubco to comply with any Change in Law
which is not a Relevant Change in Law, in which event:

32.5.1

32.5.2

Sub-hubco and the relevant Authority shall meet within ten (10)
Business Days to consult and seek to agree the effect of the
Change in Law and any Change required as a consequence, |f
Sub-hubco and the relevant Authority, within fifteen (15)
Business Days of this meeting, have not agreed the occurrence
or the effect of the relevant Change in Law, either party may
refer the question of whether a Change in Law has cccurred of
the effect of the Change in Law for resolution in accordance with
Schedule Part 20 (Dispute Resolution Procedure); and

within ten (10) Business Days of the agreement or determination
referred to in Clause 32.5.1 above the relevant Authority's
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Representative shall, if it is agreed or determined that a Change
is required in order to comply with the Change in Law, issue an
Authority Change Notice and the relevant provisions of Schedule
Part 16 (Change Protocol) shall apply except that:

(&)

(b)

{c}

{d)

(e)

CHANGE PROTOCOL

Sub-hubco may give notice to the relevant Authority's
Representative that it objects to such an Authority
Change Notice only on the grounds that the
implementation of the Change would not give effect to
or comply with the Change in Law,

the relevant Authority shall (i) agree the
implementaticn of the Low Value Change; or (ii}
confem the estimate for the Medium Value Change;
or (i} approve ihe High Value Change Stage 2
Submission, (as appropriate) in respect of the
Change in accordance with the relevant provisions of
Schedule Part 16 (Change Protocoly;

the provisions of Ciause 11 (Consents and Planhing
Approvaf) shall apply;

the relevant Authority shall not be entitied to withdraw
any Authority Change Notice or its {i) agreement as to
the implementation of the Low Valug Change; or {ii)
confirnation of an estimate for the Medium Value
Change; or (i) approval of a High Value Change
Stage 2 Submission (as appropriate), issued in
accordance with this Clause 32.5 (General Changes
in Law); and

Sub-hubeco shall not be entitled to any payment or
other compensation or relief from any performance of
its obligations under this Agreement in respect of
such Change in Law or associated Change {or the
consequences of aither).

The provisions of Schedule Part 16 {Change Frolocol) shall have effect in respect of
Changes except as otherwise expressly provided in this Agreement.
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PART 9: FINANCIAL
PAYMENT
Service Paymenis

34.1 Sub-hubco shall not be entitled to receive any Monthly Service Payments untii the
refevant Payment Commencement Date. Subject to the provisions of this
Agreement, an Authority shall pay Sub-hubco the reievant Monthly Service
Payments in respect of each Contract Month following the relevant Payment
Commencement Date in accordance with the provisions of Schedule Part 14
{(Payment Mechanism).

Invoicing and payment arrangements

342 The provisions of this Clause 34.2 apply to ihe issue of invoices by Sub-hubco to
each of Authority A and Authority B individually under this Agreement:

34.2.1 On or before the last day of each Contract Month Sub-hubco
shall submit to the relevant Authority an invoice (“Monthly
Invoice™} aggregating the foliowing:

(a) the relevant Monthly Service Payment for that
Contract Month, cafculated in accordance with
Section 2 (Calculation of Service Payments) of
Schedule Part 14 {Payment Mechanism),

{b) adjustments to reflect previous over-payments andfor
under-payments {(each adjusted stated separately),

(c} any other amounts due by one party to the other (and
where owed by Sub-hubco showing as a negative
figure),

(d} any VAT payable in respect of the above amounts;

{e) not used;

i) as a negative figure, in respect of the relevant

Menthly Invoice isstied during the final Contract
Month only, an amount equivalent to twice the
monthly average of the relevant Deductions incurred
in the previous six Cortract Months (“Estimated
Deductions”),

and setling out the date of the invoice, the due date for payment of the
invoice and the account t© which payment is {0 beé made together with
supporting information that clearly sets out the derivation and calcudation
of amounts referred to in the relevant Monthly Invoice,

34.2.2 Subject to Clauses 34.2.3 and 34.3 and the submission of the
supporting information referred to in Clause 34.2.1, where a
Monthly Invoice shows a net amount owed by the relevant
Authority to Sub-hubco, the relevant Authority shali pay the
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34.2.3

3424

34.2.5

Manner of payment

amount of the relevant Monthly invoice within twenty (20)
Business Days of its submission and delivery of a valid VAT
invoice in respect thereof. Where a Monthly (nvoice shows a net
amount owad by Sub-hubco to the relevant Authority, Sub-hubco
shall pay that amount to the relevant Authority within twenty (20)
Business Days of the Monihly Invoice or, at the option of the
relevant Authority, carry forward that amount to the next relevant
Monthly invoice to reduce amounts which would otherwise be
owed by the relevant Authority to Sub-hubco.

Within 10 Business Days of the Expiry Date, Sub-hubco shall
provide to each Authority a Performance Monitoring Report in
respect of the final two Contract Months. |f the relevant
Deductions incurred in the finat two Confract Months exceed the
relevant Estimated Deductions, Sub-hubco shall pay to the
relevant Authority an amount equal to the excess within twenty
(20) Business Days of receipt of an invoice therefor. If the
relevant Estimated Deductions exceed the relevant Deductions
incurred in the final two Contract Months the relevant Authority
shall pay io Sub-hubco an amount equal to the excess within
twenty {20) Business Days of receipt of an invoice therefor.

On or before the fenth day of each Contract Month Sub-hubco
shall submit to the relevant Authority & relevant Monthly Service
Report in respect of the immediately preceding Coniract Month.
Such Monthly Service Report shall set out, in respect of the
immediately preceding Contract Month:

(a) details of each and the aggregate amount of all
relevant Deductions incurred in relation to relevant
Parformance Failures;

(b} details of each and the aggregate amount of all
relevant Deductions incurred in relation to relevant
Availabiiity Failures;

(©) other relevant information detailed in Schedule
Part 12 {Service Reguirements).

The relevant Authority and Sub-hubco shall endeavour to agree
the contents of a relevant Monthly Service Report within ten (10)
Buginess Days of its submission in accordance with Clause
3424, falling which either party may refer the maiter {o the
Dispute Resolution Procedure.

34.3 All payments under this Agreement shall be made in pounds sterling by electronic
transfer of funds for vaiue on the day in guestion to the bank account of the
recipient (located in the United Kingdom) specified in the relevant invoice, quoling
the invoice number against which payment is made.

Disputes

34.4 If the relevant Authority (acting in good faith) disputes all or any part of the relevant
Monthly Service Payments calculated in accordance with Clause 34.2 (Invoicing
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and Payment Arrangements), the undispuied amount of such Monthly Service
Payment shall be paid by that Authority in accordance with Clause 34.2 {Invoicing
and Payment Arrangements) and the provisions of this Clause 34.4 shall apply,
Sub-hubco and the relevant Authority shall use all reasonable endeavours (o
resolve the dispute in guestion within ten {10) Business Days of the dispute
arising. If they fail so to resoclve it, either party may refer the matter to the Dispute
Resclution Procedure. Foowing resolution of the dispute, any amount agreed or
determined to have been payable shall be paid forthwith by the relevant Authority
to Sub-hubco, together with interest on such amount calculated in accordance with
Clause 34.5 (Late Payments).

Late Payments

34.5

Set-Off

348

347

A party shall be entitled, without prejudice to any other right or remedy, to receive
interest on any payment not duly made pursuant fo the terms of this Agreement on
the due date caiculated from day {o day at a rale per annum eyual to the Default
Interest Rate and including from the day after the date on which payment was due
up to and including the date of payment.

Subject to Clause 46.12, whenever any sumn of money shall be agreed, or
determined, as due and payable by Sub-hubco (o an Autherity, such sum may at
the relevant Authority's discretion be deduclted from or applied fo reduce the
amount of any sum then due, or which at any time afterwards may become due, to
Sub-hubco from the relevant Authority under this Agreement provided that the
relevant Authority has given Sub-hubco not less than five (5} Business Days'
notice of its intention to deduct or apply such sum.

Whenever any sum of money shall be agreed, or determined, as due and payable
by the relevant Authority to Sub-hubco, such sum may at Sub-hubeo's discretion
be deducted from or applied to reduce the amount of any sum then dug, or which
at any time afterwards may bacome due, from Sub-hubco to the relevant Authority
under this Agreement provided that Sub-hubgo has given the relevant Authority
not less than five (5} Business Days' notice of its intention to deduct or apply such
sum.

VAT AND CONSTRUCTION INDUSTRY TAX DEDUCTEION SCHEME

VAT

35.1

352

36.3

All amounts stated to be payable by any party under this Agreement shall be
exclusive of any VAT properly chargeable on any amount.

Each party shall pay {o the other party any VAT properly chargeable oh any supply
made to it under this Agreement provided that it shall first have received from the
other party a vaiid tax invoice in respect of that supply which complies with the
requirements of Part li VAT Reguiations 1995,

If a party {referred {o in this Clause as the "First Party") shall consider that any
VAT which the other relevant party (referred to in this Clause as the "Second
Party™) ciaims to be properly chargeable to the First Party in connection with this
Agreement is not in fact properly so chargeable, the First Party shall be entitled lo
require the Second Party to obtain a ruling from the Commissioners for Customs
and Excise (or, if relevant, such other body as is charged at the time with the
collection and management of VAT) (referred fo in this Clause as the
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354

5.5

3B.6

5.7

“Commissioners™ as [0 the YAT (i any) preparly so chargeable. The Sscond
Party shall forthwith request the Commissionsrs for such a ruling,

The foliowing further provisions shall apply in respest Of the application for @ ruling
in eccordance with Clause 35.2:

3641 prior to submilting #s request for such a ruling and any further
communication 1o the Commissionars in connection with the
oblaining of the ruling, the Becond Pary shall first ablain the
agreement of the First Parly to the condents of such reyusst and
any such further commumication, such agreement not to be
unresscnably withheld or delayed;

35.4.2 the Sewond Parly shall pravide to the Fist Parly copies of s
commurnications received from the Cormmissioners in connection
with the gpplication for a ruling ag scon ag practicsble after
raceipt; and

354.3 the Second Party shall use all reasonable endesvours (inciuding
withiout limitation the provision of such additional information as
the Compnissionars may raguire} o obtain such & ruling as soon
as reagonahly practicable following the bitis] request.

¥ a ruling i requized by the First Parly under Clauss 38 3, the First Party shall not
be obliged fo pay the VAT so daimed by the Sevond Parly uniess and unfil a
ruiling Is received fiom the Commissicners which stales that a sum of VAT {the
"YAT Sum”) is properly so chargeable or the Commissionars state that they are
not prepared lo give any rufing on the mallw, i s case, thea subject to
Clauses 38,8 and 35.7 and provided ihat the First Party shall fiest have received a
valid tax invoice which compiies with the reguirements of Part B} VAT Regulstions
1998 and which states the VAT Sum io be the amount of VAT chargeabie 1o the
First Party, the First Party shall pay the VAT Sum {and any infarest or peraliies
atiributable 1o the VAT Bum} io the Second Party.

i the Firgt Parly disagrees with any ruling shleined pursuant (o Clause 353 by the
Second Parly from the Cormigsionars, then the Second Party (provided that it is
indemnified o Hs reasonabie sotisfuction against sl costs and expenses including
interest and penalties which # may ingur in reistion therelo} shall lake such aclion
and give such information and assistance to the First Party a5 the Fist Paity may
requing 1o challenge such riling or otherwige to resist or avold the imposition of
VAT on the ralevant supply.

The following further provisions shall apply if the First Party shall exercise #s rights
under Clauge 388

387.1 the aclion which the First Parly shall be eniitled to require the
Second Parly fo take shall include (without limitalion) contesting
any assessment 10 VAT or other relevant determination of the
Commigsionars before any VAT tribunal or court of competent
jurisdiction and appealing any judgemeni or decision of any such
fribunat or courg;

35.7.2 if the Becond Party shall be required 1o pay 10 Or didos with the
Comimissioners g sum edual i the VAT assassed @8 2 condition
precedent i §5 pursuing any appaal, the First Parly shall, al s
election, sither pay such sum %o the Comnissioners on behaif of
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the Ssoond Parly or on recelpt of proof in a form reasonably
satisfactory o the First Party that the Becond Party has paid
guch sum o or gegosited such sum with the Commissioners he
Fiest Parly shall pay such sum to the Second Party,

35.7.3 save ag specifically provided in Clause 35.5, the First Party shall
act be obliged o pay o the Sesorsd Party any sum in respect of
the VAT in dispute 1o the Second Party or in respect of VAT on
any further supplies made by the Seoond Pary io the First Pardy
which are of the same fype and raise the same issues as the
supplies which are the subject of the relevant dispude unless and
il the final outeoms of the relevant dispude is thatl it is either
gotermingd or agreed that VAT s properiy chargasbie on the
reievant supply or supplies; and

35.7.4 the Second Parly shall account to the Firgt Party for any costs
awardad to the Second Parly on any appeal, 108 any sum paid o
or daposited with the Commissioners In acoordancs with Clause
35.7.2 which is repayable o ihe Secomd Party ard for any
interest to wisch the Sepond Party I8 entitled in respact of such
SUMSs.

Changes in recoverability of VAT

6.8

Subject to Clauss 35.8, I, &llowing & Change in Law, Sub-hubco hecomes unable
i reoover VAT atiribulzbie (o supplies to be made o an Authorily by Sub-Ingbeo
sursuant 1o this Agresiment, thad Authordly shall engsure that Sub-huboo is et in no
balter and no worse position than £ would have been hadt such Change in Law not
occurred drgiuding but not Emilted o making such amendments fo this Agreement
as Subrhubco and that Authonrty shall agres acting reasonablyl, provided that
Sub-hubca shall use sl ressonable andeavours 1 mitigate the adverse effects of
any such Change in Law.

The provisions of Clause 358 shall apoly only if (and fo the extent thal) e
Change in Law was not reastnably foreseesble at the dale of this Agreement by
an exparienced contractor perftrming opergtions similar (o e relevant Works on
the basis of draft bills publishad in Govemment green or whité papers or other
Sewvernment deparimental consultation papers, bills, draft statulory ingsumenis or
draft instruments or proposals published in the Official Journal of the European
Uniaon, in each case published:

3881 prior i the dale of this Agreement, and

358.9.2 insubstantisly the same form as the Change in Law.

Congtraction dustry Tax Beduntion Scheme

35.10

This Clause 3518 {Congiruction industry Tax Deguclion Scheme) relates o the
Construction Indusiry Tax Deduction Bcheame:



31040 s Clause 35190 (Construction Indusiry Tax Deduction

Scheme} (bt nof otherwise):

{#) “the Act’ means the Financs Act 2004,

{b} "the Reguiations”™ means the Inkome Tax
{Construction thdustry Scheme) Regulations 2005 (8!
2008/20457,

() “the Legislation” means Chapler 3 Fant 3 of the Act
and the Regulations, taken together;

{< *Contractor® means a person who s 2 oonlacior for
the purposas of Chapter 3 Part 3 of the Act and

(e) "sub-contractor” means a person who s a wtdb-
contracior for the purposes of Chagler 3 Part 3 of the
Ack

36.10.2 The partiss shall comly with the Lagisiation.

38,103 1F any payment dus from an Authority 1o Sub-hubeo under this
Anreement is o confract payment under section £0{1) of the Ak,
than that Authority, as Contracior, shall (not fatar than fifleen {15}
Busingss days before the first such payment iz due {0 be mads)
verify, in accordance with paragraph 8 of the Regulations,
whather the sub-coniracior I8 reqistared fur gross payment o for
paymant under deduction or is not registered under Chapter 3
Part 3 of the Act.

35.10.4 K any payment due from an Authority to Sub-hubed under this
Agreement is a sontraot payment under section BO(T) of the Act,

then:

(23 if Sub-hubco is registered for Qross payment undsy
section 83{2} of the Act that Authority shall make a
payrnent o Sub-hubcs without any detustion;

(i i# Sub-hubeo is not reglstered for gross paymenis

under section 83(2) of the Act, that Authority shalt
make 2 payment to Sub-hiheo, subjert o e
deduction of the relevant perasniage in accordance
with saction 81(1) of the Act, and thersupon Glause
38.10.8 below shall apply,

281054 any dispule arises betwean an Authorily ang Sub-hubco as o
whether any payment due by thal Authortly o Sub-hubeo under
this Agreoment is of is not 2 confract paymant by virtue of the
examption in Reguiation 23 of the Rsgulations, the ralevant
Authorty and Sub-hubco will jpirtly aoply to HIW Revenue and
Lastorns for g weitlen ruling and andil such suling 8 received #
shall he assumed that such peyment is a conirac? payment and
the provisions of Clause 38.1G (Consfruction industry Tax
Deduction Scheme) ehalt apply accordingly.
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35.10.6 An Authority shall be entitled to make a deduction at the rale
specified in section 81(1) of the Act or at such other rate as may
be in force from time to time from the whole of any payment to
Sub-hubco (and not just that part of such payment which does
not represent the direct cost to Sub-hubco or any other person of
materials used or to be used in carrying out the construction
operations to which the relevant payment relates) unless prior to
making such payment that Authority shall have received written
confirmation from HM Revenue and Custormns {obtained by and
at the expense of Sub-hubco)} in a form which is reasonably
satisfactary to that Authority directing the relevant Authority to
make fthe deduction against only a specified amount or
propertion of any such payment to Sub-hubco.

35.10.7 Where any error or omission has occurred in caleulating or
making any payment under this Clause 35.10 (Consiruction
Industry Tax Deduction Scheme) then:

{a) in the case of an over deduction, the relevant
Authority shall correct that error by repayment of the
sum over deducted to Sub-hubco; and

{(b) in the case of an under deduciion, Sub-hubco shall
correct that error or omission by repayment of the
sum under deducted to the relevant Authority.

35.10.8 An Authority shall send promptly to H M Revenue & Customs
any returns required by the Legislation, and shall provide o Sub-
hubco a payment statement {where appropriate) and/or such
other information as may be required by the legislation in
refation to any contract payment,

35.10.9 ¥ compliance with this Clause 35.10 involves an Authority or
Sub-hubco in not complying with any other of the ferms of this
Agraement, then the provisions of this Clause shali prevail,

36 iIRR SHARING AND CAP

36.1

36.2

Not later than one month before each Distribution Date, Sub-hubco shall send to
the Authority a caiculation showing:

36.1.1 the Proposed Distribution;

36.1.2 the Investor Return on the assumption that the whole of the
Proposed Distribution will be paid to the Invesiors on the
Relevant Distribution Date;

36.1.3 where the Proposed Distribution would be a Qualifying
Distribution, the First Threshoid Excess and, if applicable, the
Second Threshold Excess: and

36.1.4 the Auihority's Distribution Share of the Proposed Distribution,

For the purposes of this Clause 38 (/RR Sharing and Cap), in calculating the
amount of the Investor Return, the amount of any Distribution or Proposed
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8.3

3.5

368

Distribation or Projecied Dislribution that s aliributable o Sub-hubco's share of alt
{if any} Relinancing Gains shall be excluded.

Nothing confained in this Agreerment shall affect tha tight or ability of Sub-hubco to
make Eistributions that are not Qualilying Distributions.

¥, taking into account

41 al Distribulions aciually made prior {0 the Relevani Dishribution
Date;

35.4.2 {he Proposed Disinbulion: and
36.4.3 =i Proested Distributions,

the Proposed Dislidhution would, wars it 10 be paid i full o the Investors on the
Retevent Distribution Date, resull in the Investor Retun exceeding the First Whoie
Life Threstold Relum i{a “Qualifying Distribution”), the povisions of
Clauses 28.8 and 38.7 shadl appiy.

In the everd that Sub-huboo has available o i funds to make a Distribution thet
woesd:

36.5.1 be permited by Law and tha Funding Agresments;
368.5.2 be a Qualifying Distrbution; and

3553 i paid o the tvestors in full on g paticular date, result in e
Investor Retrn exceeding the Second Whole Lifes Threshold
Retum,

Authority A and Authority B {acling together) may request that Sub-hulco makes a
Cuualifving Digfribution and propose the date for 30 doing and Sub-hubco shall act
regsonabdy in considering such raquest, having regard © the inferests of the
Authority andd Bub-hubos rospaclively.

in relation to any Qualifying Distribulion, Sub-hubco must pay or afow the
Authority's Distibution Share to Authority A anc Authority B in accoriance with
Clavse 368.8,

This Clause 38 (IRR Shering and Cap) shall continue fo apply, nolwilhstanding
termsingtion or expiry of s Agreement, undll the dissolution or striiking-off of Sub-
hiboo.

An Authority shall have the right to recsive its ratevant Proportion of the Authority’s
Digtribution Share of 2 Proposed Diefribution v whish it becomes enfitied from
fime o fime as:

36817 a mhate of the relevent Monthly Ssrvice Paymenis for the
Contract Yoar most recertly endad prior 1o the Relgvant
Distribution Date, paid as a single payment on the Relevant
{iistribuiion Date; or



37

38

36.8.2 a reduction in the relevant Annval Service Payments from the
Reiavant Distribution Date over the remaining term of this
Agreament, or

36.8.3 acombingtion of the sbove,

as the relevant Authority elects by notice to Sub-huboo prior & the Relavent
Distribution Date provided that the manner in which that Authority elects to receive
its relevart Peoportion of the Authority's Distribution Shars & parmitiod by ths
Funding Agresments.

FINANCIAL 8ODEL

371

7.2

Undess otharwise agreed batween the parties, any emendments lo the Financial
dode! shall reflect, be consistent with and be made only ip accordance with the
provisions of this Agreament, and shall in all cases be subjant fo the prior written
approval of the Authority A and Authority B (aciing together) {such approval not to
be unreascnably withheld or delayed). subject always o paragraph 10 of Section 8
{Charging the Financial Modeh of Schedule Part 16 (Change Frotocoli. In the
gvent that the parties fai fo agree any prepossd amendments o the Financial
Maodel, the madter shall b refarred for reselution in accordance with Scheduls Part
20 {(fsputs Resolution Procedure).

Folowing any amendment of the Fiencial Model in acuprdance with this
Agreement, Sulshubon shall promptly deliver a copy of the revised Financial
Model to each Authority in the same form a8 the arigingt form {or sush ofhsr form
as may be agraed by the parties from ime fo time).

RECORDS AND OPEN BOOK ACCGUNTING

Records and Reports

The piovisions of Schedule Part 18 {(Record Provisions) shall apply o the kesping of
records and the making of reports.
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PART 10: TERMINATION

39 AUTHORITY EVENTS OF DEFAULT

39.1 For the purposes of this Agreement, Authority Events of Default means any of the
following events or circumstances:

39.1.1

39.1.2

32.1.3

Sub-hubco's options

an Authority is in material breach of its obligations under Clause
8 (Nature of Land Inferests) (other than as a consequence of a
breach by Sub-hubco of its obligations under this Agreement)
and such breach materially adversely affects the ability of Sub-
hubco to perform its material obligations under this Agreement
for a continuous period of not less than thirty (30) Business
Days; or

an Authority fails to pay any sum or suims due o Sub-hubco
under this Agreement (which sums are nof in dispute} which,
either singly or in aggregate, exceed(s) the amount of the
relevant Monthly Service Payment from time to time and such
faflure continues for thirty (30) Business Days from receipt by the
refevant Authority of a notice of non payment from Sub-hubco; or

an Authority is in breach of its obligations under Clause 57.4.

392 On the occurrence of an Authority Event of Defaulf, or within a reasonable time
after Sub-hubco becomes aware of the same, and while the same is still
subsisting, Sub-hubco may, at its option:

38.2.1

3922

39.2.3

in respect of execution of the relevant Works, suspend
performance by it of its obligations under this Agreement until
such time as the relevant Authority shall have demonsirated to
the reasonable satisfaction of Sub-hubco that it is capable of
performing, and wil perform, its obligations under this
Agreement, or

serve notice on each Authority (or such other parties as may be
notified in advance in writing by an Authority to Sub-hubco) of
the occurrence (and specifying details) of such Authority Event of
Default. i the relevant matter or circumstance has not been
rectified or remedied by an Authority (or otherwise) in respect of
Clause 3%.1.1 or Clause 36.1.3 within sixty (60) Business Days
of such notice, and in respect of Clause 39.1.2 within thirty (30}
Business Days of such notice, Sub-hubco may serve a further
notice on each Authority (or their substilutes nofified in
accordance with this Clause 39.2.2) terminating this Agreement
with immediate effect.

Sub-hubco shall not exercise or purport to exercise any right to

terminate this Agreement {(or accept any repudiation of this
Agreement) except as expressly set out in this Agreement.
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40 SUB-HUBCO EVENT OF DEFAULT

References in this Clause 40 (Sub-hubco Event of Defaulf) to "the Authority” shall, unless
expressly stated otherwise, refer to Authority A and Authority B acting together.

Sub-hubco Event of Default

40.1 For the purposes of this Agresment, Sub-hubco Event of Default means any of the
following events or cirgumstances:

Insolvency

40.1.1 the occurrence of any of the following events in respect of Sub-
hubco, namely:

(a) any arrangement or composition with or for the
benefit of creditors (including any voluntary
arrangement as defined in the Insclvency Act 1986)
being entered into by or in relation to Sub-hubco;

{b) a receiver, administrator, administrative receiver or
other encumbrancer taking possession of or being
appointed over, or any disiress, execulion or other
process being levied or enforced (and not being
discharged within fen (10) Business Days) upon, the
whele or any material part of the assels of Sub-
hubeo,

(c) Sub-hubco ceasing to carry on business;

{d) a petition being presented (and not being discharged
within twenty (20) Business Days), or a resolution
being passed or an order being made for the
administration or the winding up, bankruptey or
dissolution of Sub-hubeo; or

{2) if Sub-hubco shall suffer any event analogous fo the
events set out in Clauses 40.1.1{a) o (d} in any
jurisdiction in which it is incorporated or resident;

Long stop

4012  Sub-hubco failing to achieve the final Phase Actual Completion
Date within a period of 12 months after relevant Phase
Completion Date. Default

40.1.3

(a) Sub-hubco committing a material breach of its
obligations under this Agreement which has a
material and adverse effect on the delivery of the
Community Services at any of the Facilities {other
than as a consequence of a breach by an Authority of
its obligations under this Agreement);
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S| Sub-hupso wilfully breaches Schedide Part 23
{Refinansing),

40,14 Sub-hubco abandoning this Agrasment;

Health and safoly

40.1.5 at any time after the relovant Phase Actual Compistion Date

Sab-hubco committing a matenial breach of its obligations under
thix Agreament {odfer than as a consaguencs of 2 breagh by an
Authority of is obligations urdar g Agreament) which results in
the criminal investigation, prosecution and conviction of Sub-
hubes or any Sub-tubeo Parly or an Authorify ander the Health
and Safely Regime (an "HES Conviction) provided thet an
H&S Conviction of a Sub-huboo Party or an Authority shall not
constitufe a Sub-hubco Event of Defaut if within ninety 0)
Business Days fom the date of e HES Conviction fwhether or
aot the H&S Conviction is subject to an appeal or any further
judiclal process), the invoivement in the relevant Project
Operstions of each relevant Sub-hubco Party {which in the case
of an individuai dirsctor, officer or employed shall be deemed
include the Sub-hubco Party of which that person is a dirsclor,
officer or employes} is farminated and a replacement is
appointed by Sub-huben in acgordance with Clauss 57.5 {(Sub
conirgetingy,

In getermining whether fo gxercise any right of termination or right 10
mequire the termingtion of the engagsment of & Sub-hwbco Parly
pirsuant to this Clause 40.1.5, the Authority shall:

Change in Coodtrot

{a} act in & reasonable and proportionate manner having
regard 1o such malters as the gravity of any offerce
and the identity of the person comriiing it and

(b} give alf due consideration, where appropriate, o
action odher than termination of this Agresmant;

40.1.6 ihe occurrence of any Change in Conlrsl which s prohibited by

Assignation

Clause 88 {Qwnership information and Changes i Conlrol,

46,17 Sub-hubco Tailing fo comply with the provisions of Clauses 57.2

Dedyctions

or 57.5;

40.1.8 in sach of any three Contract Monthe in any six consecutive

Cordract Months Sub-huboo has suffered:

40.1.8.1 Authority A Deductions egqual 10 or greater than 0.326

por cont of the Authority A Annual Service Payment for
he currend Confract Yaar or



40.1.8.2 Authority B Deduciions equal to or greater than 0.326
per cent of the Authority B Annual Service Payment for
the current Contract Year;

Warning Notices

40.1.9 Sub-hubco is awarded by Authority A or Authority B (individuaily
and not coliectively) a total of four or more Warning Nofices in
any period of 12 consecutive months;

Payment

40.1.10 Sub-hubco failing io pay any sum or sums due to an Authority
under this Agreement (which sums are not in dispute) which,
either singly or in aggregate, exceed{s) £50,000 (index linked)
and such failure continues for sixty (60) Business Days from
receipt by Sub-hubco of a notice of non payment from the
relevant Authority; or

insurance

40.1.11 & breach by Sub-hubco of its obligation to take out and maintain
the insurances required by Clauses 53.1 and 63.2.

Notification

40.2 Sub-hubco shall notify the Authority of the occurrence, and details, of any Sub-
hubco Event of Default and of any event or circumstance which is likely, with the
passage of time or otherwise, {o consiitute or give rise fo a Sub-hubco Event of
Defaull, in either case promptly on Sub-hubco becoming aware of its occurrence.

Authority's options

40.3 On the occurrence of a Sub-hubco Event of Default, or within a reascnable time
after the Authority becomes aware of the same, and while the same is subsisting,
the Authority may:

40.3.1 in the case of the Sub-hubco Events of Default referred to in
Clauses 40.1.1 (/nsoivency), 40.1.2 (Long Stop), 40.1.3(b),
40.1.5 (Health and Safety), 40.1.6 {Change in Control), 4G.1.7
{Assignation), 40.1.8 (Deductions) 40.1.8 {Warning Nofices), or
40.1.10 (Payment), terminate this Agreement in its entirety by
notice in writing having immediate effect;

40.3.2 in the case of any Sub-hubco Event of Default referred to in
Clause 40.71.3(a) and 40.1.4, serve nofice of default on Sub-
hubco requiring Sub-hubco at Sub-hubco's option either:

{a) to remedy the Sub-hubco Event of Default referred o
in such notice of default {if the same is continuing)
within twenty (20) Business Days of such notice of
default; or

() to put forward within twenty (20} Business Days of
such notice of default & reasonabdle programme (set
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oul, if appropdats, in siages) for remedying the Sub-
hubeo Event of Defsist The programmme shadl speCify
in raasonable datall the manaer in, ang the latest date
by, which such Sub-hubos Event of Defaut &
proposed 16 be remeatlied [Stubr-hubco shall only have
the oplion of putting forwerd & programme in
accordanca with this Clause 40.3.2(b} i # firsi notifies
the Authorily withis Ten {10) Businass Days of such
notie of defaulf tha! i proposes t 90 s and

40.3.3 in the case of any Sub-hubso Event of Defaull referred o in
Clause 40.1.11 (Insurance) serve hotics of defanit on Sub-hubco
requiring Bub-hubeg (o remeady the Sub-hubgo Event of Defaull
i the same is confinuing} within hvanty (20) Business Davs of
such notice of default

Remedy provisions

4.4

408

Whaere Sub-hubco puts forward a programme in accordance with Clause 40.3.2{b;},
the Authority shall have hwanty (20) Businsss Days from receipt of the same within
which: 1o nolify Sub-hubco (acting reasonably) that | does not accept the
programme, fafling which the Authoriy shall be desmed t have scoepted the
programme.  Whare the Authority nofifies Sub.huboa that it does not accepi the
grogramme a8 Heing reasonabie, the parties shail endsavour within the Pollowing
five {5} Businass Days {o agree any necessary amendments to the programme pat
forward in the absence of agreement within fve (5} Business Days, the question
of whether the programme (9s the same may have been amended by agreament)
witl rarnady the Sub-huboo Event of Default In & reasonable manner and within g
soasonable time period (and, I not, what would be a reasanable programms) may
be referred by @iiber parly for sesciufion In accorgance with Schedole Part 20
{{¥gpute Resdiution Frocedura).

if:

40.6.1 the Sub-hubco Evert of Default nolified in a notice of default
served under Clause 40.3.2 or Clause 40.3.3 (as the case may
1) is not remedied hafore the wepiry of the period refemed fo in
Clauge 40.3.2{a} or Clause 40.3.3 (¢ appropriats}; or

4652 where Sub-hubco puls forward a progratmme pursuant o
Clzuse 40,3.2{b) which has been accepted by the Autharity or
has bean determined 1o be reasonable and Sub-hubtoe fails
achieve any slemeni of the programms or the end date for the
srogramme (as the case may be); or

40.8.3 any programme put formard by Subvhubco pursuant fo Clause
413.3.2{} is rejected by the Authority as nof being reasonabie,
ang the Dispute Resolution Frocedure does not find against that
rejection,

then the Authorily may terminate this Agreemand in 8 srlirety by weiiten nolice to
Bub-hubeo with immediate affect. Provided that for the purposes of Clause 40.56.2
it Bub-hubeo's performance of the programme i adversely affecied by the
ocourrance of Force Majeure, a Relief Event or an Excusing Cause then, subject
tn Sub-huboo complying with the mitigation and ofher requiremenis i fhis
Agreement conceming Force Majeurs, a Rallef Event or an Excusing Cause {as



41

42

43

the case may be), the time for performance of the programme or any relevant
slement of if shall be deemed to be exiended by a period equal to the delay
caused by Force Majeure, the Relief Event or the Excusing Cause (as the case
may be) which is agreed by the parties or determined in accordance with Schedule
Part 20 (Dispute Resolution Procedure).

Authority's costs

40.7 Sub-hubco shall reimburse an Authority for all reasonable costs incurred by that
Authority in exercising any of its rights pursuant fo this Clause 40 (Sub-hubco
Event of Default) (including, without limitation, any relevant increased
administrative expenses). Such Authority shall take reasonable steps to mitigate
such costs.

40.8 The Authority shall not exercise, or purport to sxercise, any right {o terminate this
Agreement except as expressly set out in this Agreement. The rights of the
Authority (1o terminate or otherwise) under this Clause are in addition {and without
prejudice) to any right which an Authority may have to claim the amount of loss or
damage suffered by that Authority on account of the acts or omissions of Sub-
hubco (or to take any action other than termination cf this Agreement).

TERMINATION RESULTING FROM FORCE MAJEURE

References in this Clause 41 (Termination Resulting from Force Majeure) to "the Authority”
shall refer to Authority A and Authority B acting together.

If, in the circumstances referred o in Clause 31 (Force Majeure), the relevant parties have
faited to reach agreement on any medification to this Agreement pursuant to Clause 31
(Force Majeure) within six (6) calendar months of the date on which the party affected
serves notice on the other party in accordance with Clause 31 (Force Majeure) either the
Authority or Sub-hubco may at any time afterwards terminate this Agreement by written
notice to the other party having immediate effect provided always that the effects of the
relevant event of Force Majeure continues to prevent a party from performing any material
obligation under this Agreement.

AUTHORITY VOLUNTARY TERMINATION

References in this Clause 42 (Authority Voluntary Termination) to "the Authority” shall refer
o Authority A and Authority B acting fogether.

42 1 The Authority shaill be entitled to terminate this Agreement at any time on three (3}
months' written notice fo Sub-hubeo. In the event of notice being given by the
Authority in accordance with this Clause, the Authority shall, at any time before the
expiration of such notice, be entitied to direct Sub-hubco, where the Works {or any
part or parts of the Works) or any Service (or any elements of any Service) have
not been commenced, to refrain from commencing any such Works or Sarvices (or
o procure the same)},

EXPIRY
This Agreement shall terminate automatically on the Expiry Date upless it shall have been
terminated earlier in accordance with the provisions of this Agreement. To avoid doubt,

Sub-hubco shall not be entitied to any compensation for termination of this Agreement on
the Expiry Date.
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44 CORRBUPT GIFTE AND PAYMENTS

Refzrances in tis Clause 44 (Corrupf Gifts and Paymenis) o “the Authodty” shall refor o
Authority A and Authority B acting fogether.

Prohibition on cortuption

44.4 Tha term "Proliibited Act” means:

44.1.1

44.1.2

offaring, giving o agreeing fo give tO an Authority or any other
public body ar to any person emplayed by or on behalf of an
Authority or any other sublfic body any ift o congidaration of any
Kind a8 an inducement or reward:

=) for doing or not doing {or for having dore or not
having done) any act in refation it the obtaining or
parformance  of this Agreement or any ofher
agreement with 2n Authority or any otfer public body,;
or

{b} for showing or not showing faveur or disfavour {0 any
person in rejation 1o this Agreement or any other
agresment with an Autharily of any other public body,

entering infe this Agreement or any other agreement with an
Authority or any other public body in connaction with which
commission Nas beon pald or has besn agréed to be paid by
Sub-hubco or on its behalf, or to its kXnowledgs, unless beferp ths
sefevant agreement is enlered info particulars of any such
sommission a2ad of the terms and conditicns of any such
agraement for the payment of such commission have been
discicsed in wniiing {o e Authority,

sommitfing any offence:
{8} under tha Bribery Act 2015
() ey any Law creating offences in respect of
Frauduient acts; or
) at commun law, I respeit of fraudulent scls
relation fo fds Agresment or amy other agraement
with an Authority or any other aubilic body: or
defrauding or afernpting o defraud or conspiing i defraud an

Authority or any other pubtic body.

44.2 Sub-hubco warrants that in entering info this Agreement it has nol commitled any

44,13
44 1.4
Warranty
Probibited Act.
Remedies
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443 If Sub-hubco or any Sub-hubco Party (or anyone employed by or acting on behalf
of them) commits any Prohibited Act, then the Authority shall be entitled to act in
accordance with Clauses 44.3.1 to 44.3.6 below;

44.3.1

443.2

44.3.3

44.3.4

44.3.5

44.3.6

if a Prohibited Act is committed by Sub-hubce or by an employee
not acting independently of Sub-hubco, then the Authority may
terminate this Agreement with immediate effect by giving written
notice to Sub-hubco;

if the Prohibited Act is committed by an employee of Sub-hubco
acting independently of Sub-hubco, then the Authority may give
written notice to Sub-hubco of termination and this Agreement
wil terminate, unless within twenty (20) Business Days of receip!
of such notice Sub-hubco terminaies the employee's
employment and (if necessary) procures the performance of the
relevant part of the Works and/or Services by ancther person;

if the Prohibited Act is committed by a Contracting Assaciate or
by an employse of that Contracting Associate not acting
independently of that Confracting Associate then the Authority
may give wrtten notice to Sub-hubco of termination and this
Agreemeni will terminate, uniess within twenty (20) Business
Days of receipt of such notice Sub-hubco terminaies the relevant
Sub-Contract and procures the performance of the relevant part
of the Works and/or Services by another person, where relevant,
in accordance with Clause 57 {Assignafion and Sub-
Contractingy,

if the Prohibited Act is committed by an emplyee of a
Gonfracting Associate acting independently of that Contracting
Associate, then the Authority may give notice to Sub-hubco of
terminaticn and this Agreement will ferminate, unless within
twenty (20) Business Days of receipt of such notice Sub-hubco
procures the termination of the employee's employment and (if
necessary) procures the performance of the relevant part of the
Works and/or Services by another person;

if the Prohibited Act is commitied by any oiher person not
specified in Clauses 44.3.1 fo 44.3.4 above, then the Authority
may give notice fo Sub-hubco of termination and this Agreement
will terminate unless within twenty {20) Business Days Sub-
hubco procures the termination of such person's employment
and of the appointment of their employer (where the employer is
not the Authority and where such person is not empioyed by
Sub-hubco or the Contraclting Associate} and (if necessary)
procures the performance of the relevant part of the Works
and/or Services by another person; and

any notice of termination under this Clause shali specify:
{(a} the nature of the Prohibiied Act;

{b) ihe identity of the party who the Authority belisves
has committed the Prohibited Act, and
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45

(¢) the date on which this Agreement will terminate in
accordance with the applicable provisions of this
Clause.

44 4 Without prefudice fo its other rights or remedies under this Clause, the Authority
shall be entitled to recover from Sub-hubco:

44.4.1 the amount or value of any such gift, consideration or
commigsion; and

44.4.2 any other loss sustained by an Autherity in consequence of any
breach of this Clause.

Permitted paymenis

44.5 Nothing contained in this Clause shall prevent Sub-hubco from paying any proper
commission or bonus to its employees within the agresd terms of their
employment.

Notification

44.6 Sub-hubco shall notify the Authority of the occurrence (and details) of any
Prohibited Act promptly on Sub-hubco becoming aware of its occurrence.

Interim Management

447 Where Sub-hubco is reguired to replace any Sub Contractor pursuant to this
Clause, the provisions of Clause 57.9 shall apply and be construed accordingly.

BREACH OF THE IRR SHARING AND CAP PROVISIONS

References in this Clause 45 (Breach of the IRR Sharing and Cap Provisions) to "the
Authority” shall refer to Authority A and Authority B acting together.

Breach by Sub-hubco

451 If Sub-hubco breaches Clause 36.6 then the Authorily may, within a reasonable
time of becoming aware of such breach, terminate this Agreement in agcordance
with Clause 45.2 below. Where the Authority becomes aware of such breach, it
shall inform Sub-hubco of the occurrence of such breach as scon as reasonably
practicable thereafler, provided ihat the failure by the Authority to so inform Sub-
hubeo shall not constitute a breach of this Agraement by the Authority.

Notice of Termination

452 If the Authority wishes fo terminate this Agreement under this Clause 45 (Breach
of the IRR Sharing and Cap Provisions), it must first give Sub-hubco notice stating
that the Authority is terminating this Agreement under this Clause 45 (Breach of
the IRR Sharing and Cap Frovisions) and that this Agreement will terminate on the
date falliing 30 Business Days after the date of receipt of the notice.

Date of Termination

453 If the Authority gives notice to Sub-hubco pursuant to Clause 45.2, this Agreement
will terminate on the date falling 30 Business Pays after receipt of the nofice
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usss Sub-hubco demonsirates to e salisfaction of the Authordy {sctng
responably) that such breach was Caused by an adininistrative error of Bub-huboo
and Sub-hubeo rectifies such bresch within 10 Business Days of receipt of such
nadice.

COMPENSATION ON TERMINATION

References in this Clause 46 (Compernsaiion on Terminstion! 10 "the Authority” shall refer fo
Austhority A and Authority B acting logether

48.1

48.2

48.3

46.4

465

If this Agreement i tefminated pursuant to Clause 41 (Tminafion Resuliing #om)
Force Majeuwrs), then the Authority shail pay compensstion 0 Subhubes in
sconrdance with Section 3 (Consegusnoe of Tenminafion for Force Majpure: of
Hehaduie Part 17 {Compensation on Terrrination).

i this Agreement & terminaled pursuant to Clause 40 (Sub-hubco &vent of
Oefault) other than pursuant io Clause 40.1.3(h), then the Authority shall pay
compensation o Sub-huboo it accardance with Saction 2 (Compensation on Sub-
hubeo Defanlfy of Schedule Part 17 (Compengation on Termination).

If tis Agrsement s lermingted pursuant o Cleuse 3% {Acthorly Events of
Defadh), then the Awthorily shall pay compensation o Sub-hibon in ancordance
with Saction 1 (Compensstion on Tesmination for Authority Defauit and Volurdasy
Totmination) of Schedhie Part 17 {Compensaiion on Termipation).

¥ s Agreemant is termineled pursuant 0 Claase 42 (Voloniary Teormination),
then the Authorty shall pay compensation to Subbhubco in asccordance with
Saction 1 {Compensation on Termination for Adtholy Defautt angd Voluntary
Termination) of Schedule Panl 17 {Qompensation on Termination).

If this Agresment is terminated pursvant & Clause 40.1.3{b;, Clause 443 or
Clause 45 (Broach of he IRR Sharing and Can Pravisions: than tha Authority shall
pay compensation to Sub-hailxo in accordance with Ssection 4 {Corrupt Gifts and
Froud, Braach of Relfinancing and Breach of IRR Shating and Cap Provisions: of
Schedule Pant 17 (Compsensation on Terminafion).

Tax equalisation

48.6

46.7

Where a payment i o be mads © Sab-huboo pursuant to Clause §, Clause 46.3,
Ciauge 46.4 or Clause 48.5 {a “Compensation Payment”) and Sulx-hubeo has 2
Relevant Tax Liabilily in respect of such payment, then the amount of fhe
Compensation Fayment 1o be made by the Authordty to Sub-hubce shall be
increased su as to ensurs that Sub-hubes i in the same position (after account is
taken of tha Relevant Tax Liabilty) as it woold have been in had if not besn for
such Relevant Tax Liabity,

For the purposes of tis Clause 46 {Compensation on Terminalion):

46.7.1 "Reliel” shell msan any rsiief, aliowance or deduction in
computing profits or tax ofF & credit against, Or right o repayment
of, tax granted by or pursuant to any legislation for tax purposes;

48.7.2 a "Refief derived from the Project’ is a Relief which arises in

commection with the Project and ncludes any Relief arising as a
conseguence of the disinbution of any amount obtaingd in
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46.9

46.10

respect of the Project (other than a Compensation Payment) by
Sub-hubco (whether by way of interest, dividend or other
distribution, repayment, reduction or redemption of capital or
indebtedness or return of assets or otherwise); and

48.7.3 Sub-hubco shall be regarded as having a "Relevant Tax
Liability" in respect of a Compensation Payment to the exteni

that:
(a) it has a liability for tax in consequence of or in respect
of a Compensation Payment ("Actual Liability"), or
{b} it would have had a liability for tax within paragraph

{2} above but for the utilisation of a Relief other than a
Relief derived from the Project ("Deemed Liability™).

In determining whether Sub-hubco has a Relevant Tax Liability by reason of a
Compensation Payment, it should be assumed that any Reliefs derived from the
Project which are available to Sub-hubco (or wouid have been so available but for
a surrender by Sub-hubco of such Reliefs by way of group or consortium relief) for
offset against the Compensation Payment, or against tax in relation to the same,
have been s0 offset to the maximum extent possible.

Sub-hubco shall keep the Authority fully informed of all negotiations with the HM
Revenue and Customs in relation to any Relevant Tax Liability in respect of a
Compensation Payment. Sub-hubco shall not agree, accept or compromise any
¢laim, issue or dispute refating to such Relevant Tax Liability without the prior
written consent of the Authority, which shall not be unreasonably withheld or
delayed. The Authority may, if it considers in good faith that such action is justified
having regard to the likely costs and benefits, direct Sub-hubco to resist, appeal,
defend or otherwise dispute the Relevant Tax Liability in respect of the
Compensation Payment, provided that ihe cost of any such dispute (including any
interest or penslties incurred) shall be at the Authority's expense. However, if
Sub-hubco obtains professional advice from an independent person with relevant
expertise that any resistance, appeal, defence or other mode of dispute is not
fikely to result in any more beneficial position in relation to the Relevant Tax
Liability, Sub-hubco shall be entitied not to continue with such resistance, appeal,
defence or other mode of dispute. Where any resistance, appeal, defence or cther
mode of dispute resuits in a more beneficial position in relation to the Relevant Tax
Liability, an adjustment will be made to the amount payable under Clause 46.6 to
reflect such outcome.

Any increase in the amount of a Compensation Payment which is payable under
Clause 46.6 shall be paid on the later of five {(56) Business Days after a demand
therefore (together with evidence in sufficient detail for the Authority to satisfy itself
of the Relevant Tax Liability and its caiculation) is made by Sub-hubco and:

46.10.1in the case of an Actual Liability, five (5) Business Days before
the date on which the relevant tax must be paid o the tax
authority in order to avoid incurring interest and penalties; and

46.10.2 in the case of 3 Deemed Liability, five {5) Business Days before
the date on which iax which would not have been payable but for
the utilisation of the relevant Relief must be paid in order to avoid
incurring interest or penaities (whether by Sub-hubco or
otherwise) and, for the purposes of determining when the Relief
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would otherwise have been utilised, Reliefs shall be regarded as
utilised in the order in which they arise.

46.11  The Authorily shall have the right to pay the amount pavahle under Clause 456.6
direct to HM Revenue and Customs in satisfaction of the relevant tax due by Sub-
hukico.

Rights of Set-Off

46.12  To avoid doubt, the Authority’s obligations to make any payment of compensation
fo Sub-hubeo pursuant to this Clause are subject to the Authority's rights under
Clause 34.8, save that the Authority agrees not to set-off any amount agreed or
determined as due and payable by Sub-hubco to the Authority against any
payment of termination compensation (whether payable as a lump sum or in
instalments) under Clauses 46.1, 46.3, 45.4, or 46.5 except to the extent that such
terrination payment exceeds the Base Senior Debt Termination Amount or the
Revised Senior Debt Termination Amount (as the case may he) at that time.

Full and final setifement

46,13  Subject to the provisions of paragraph 2.1 of Section 5 (General) of Scheduie Past
17 (Compensation on Termination).

46,13.1 any compensation paid pursuant fo this Clause shall be in full
and final settiement of any claim, demand andfor proceedings of
Sub-hubce in refation to any termination of this Agreement
andfor any Project Document (and the circumstances leading to
such termination) and Sub-hubco shall be excluded from all
other rights and remedies in respect of any such termination; and

46.13.2 the compensation payable (if any) pursuant to this Clause 46
{Compensation on Termination) above shall be the sole remedy
of Sub-hubgo and Sub-hubco shall not have any other right or
remedy in respect of such termination.

CONSEQUENCES OF TERMINATION

Continued performance

471 Subject to any axercise by an Authority of its rights to parform, or to procure a third
party to perform, the obligations of Sub-hubco, the parties shall continue to

perform their obligations under this Agreement, notwithstanding the giving of any
notice of default or notice of termination, until the Termination Date.

Transfer to Authority of Assets, Contracts etc.

472 On the service of a notice of termination in accordance with this Agreement for any
reason:

47.2.1 if prior to the relevant Phase Actual Completion Date, in so far as
any transfer shall be necassary fully and effectively {o transfer
properly o the relevant Authority, Sub-hubco shall transfer to,
and there shall vest in, the relevant Authority, such part of the
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47.2.2

47.2.3

4724

4728

4728

4727

retavant Works and/or the relevant Facliies as shall have been
consiructed and such items of the Plant and Enguipmerd as shall
tave been procured by Sub-hubco if the relevant Authority so
slacts:

g goods and ali msleriaiz on or pear to & Sie not vet
incorporgled in the relevant Works shall remain available to tha
relevant Authority for e purposes of completing the relevant
Works and if the cost of such goods and materials has not been
reflected in the payment of any compenssbon pursuant fo
Sehadule Part 17 {Compensation on Temination), subject o the
payment by the relevant Authority (Jelermined as between 3
willing vendor and wiling purchaser with any dispules
determined  pursuent $ Clause 36 (Dispule Resofubon
Frocedurel),

e consiruction plant shall remain available to the relevant
Authority for the purposes of compieting the relevand Works,
stibject to paymant of the Coniracior's raasonable charges,

Sub-hughes shall hand over o, and therg shall vest in, the
refavant Authority, free from any Encumbrances {other than any
craated an or by or against the relavant Authority), the relevant
Faciiities {which in the case of the tormination of this Agreamant
In zooordance with Clause 43 (Expiryy shalt be i the siale
recpiired In accorgance with Schedule Part 18 {(Handback
Procedure)y,

if the relevant Authority so elecis, Bub-hubco shalt procure that
any of the relgvant Construction Confract, the Servive Contracts
andior the independent Tastar Contraet shall de novated or
assignad o the relevant Authorty, provided thal where
termination occurs under Clause 38 {Authority Events of Defauily
the oomsent of the Condractor, the Service Provider or the
independent Texler (as the case may ba) shell be reguirad;

Sub-hubco shall, or shall procurs that any Contiacting Associate
shall (as the case may be), offer to sell to the relevant Authority
at a fair value (determined as between a willing vendor amd
willing purchaser, with any disputes as fo such falr value being
detenmined pursuant to Schedule Part 20 {Dispute Resoiution
Procedury), free fom any bnourmprance all of any part of the
stocks of materigl and ofther assels, road vehicles, spars varls
and other moveabis property owned by Bub-hubeo or any of iis
Contracting Associates and reasonably requirad by the relovant
Authority in connection with e operafion of fhe relevam
Faciliies or the orovision of tha relevant Services;

Sub-hubco shall defiver 1o Bin relovant Authorily {ay far as not
aiready dedivered fo that Authority) one complete sel of.

{8} “as built drawings” showing gil alterations mads o the
ralevant Facilities since the commencement of
gperation of the relevant Faciitles; and



4728

47.2.9

{h} maintenance, operation and eining manuals %or the
rejevant Facilitios:

Sub-husco shalf use 2 reasonabie endeavours 10 procurs that
the herefi of all maeufachirers wamanties in respect of
reechanical and elechical plard snd equipment gsed or made
avaiabie by Sub-hebeo wrder this Agreement and included in
the relevant Faciiities are asgigned, o otherwise transferred, Io
the Authorily with full title guarantes; and

Suh-hubed ehall deliver o e relevant Authorily the records
referrad to m Clause 38 {Records and Gpen Book Accounting)
excapt where such dooumants are required by law o b
retaingd by Sub-hubco or its Conlracting Associates {in which
case compiete oupies shall be delivered to the mlevard
Authoriy),

47.3 Sub-hubco shall sosure that provision is Ihade in all contracts of any description
whataoever & gnsure that the relevant Authorily will be in s posifion to exercise iis
rights, ang Sub-hubco will be v a position to somply with s obiipations, untger

Clause 42.2.

Teansitional arrangemants

47.4 On the fermination of this Agreement for any teason, for a reasonabye period both
before and after any such termination, Sub-hubes shall have the following duties:

47.4.1

4742

47.4.2

Sub-hubco shatl co-operale Jully with the Autherity and any
successor providing to the relevant Authority services in the
nature of any of the relevant Services or any part of the relevant
Services in order {o achievs a smooth fransfer of the manner in
which the refevant Authorily obtains services in the natwe of the
relevant Services and 1o avoid or mitigate in so far as reasonably
practicable any inconvenience or any K to the health and
sefely of the emplovess of the relevant Authorily and memberg
of the nublic;

Sub-hubco shall as soon as practisable remove from the relevant
Site all properdy not agquired by the ralevant Authority pursuant
o Clanse 47.2 {or not belonging o the relevant Auinority or any
relevant Authority Parly) and i i has not done 30 within forly (40}
Business Days after any notice from the ralevant Authoriiy
requinng ¥ 10 do s0 the relevant Authorily may {without baeing
responsible for any ioss, demage, costs or axhenses) remove
arxi selt any such property and shall hold any proceeds less all
oouls incurred 1o the gredit of SubWhiubes,;

Sub-huboo shall forthveith deliver 8 e relovant Authorify's
Reprosentative:

(@) any sacUrity passwords, access oodes and olher kays
o the relevant Facilities and the equipment; and

(b} without prejudice i Clause 55 {infeflecival Propenty,
any copyright icences for any comauter programmes
(or licences 10 use the samie) recessary for the



47.4.4

operation of the relevant Facilities (but excluding
computer programmes, which have been developed
or acquired by a Service Provider for ifs own use and
not solely for the purposes of provision of any of the
relevant Services at the relevant Faciiities or the
assignation or ftransfer of which is otherwise
restricted); and

Sub-hubco shall as soon as practicable vacate the relevant Site
and (without prejudice to Schedule Part 18 (Handback
Procedure)) shall leave the relevant Site and the relsvant
Facilities in a safe, clean and orderly condition.

47.5 If an Authority wishes to conduct a competition prior to the Expiry Date with a view
to entering into an agreement for the provision of services (which may or may not
be the same as, or similar 1o, the relevant Services or any of them) following the
expiry of this Agreement, Sub-hubco shall co-operate with the relevant Authority
fully in such competition process inchuding (without limitation) by:

47.5.1

47562

Continuing Obligations

providing any information which the relevant Authority may
reasonably require to conduct such compefition but, to avoid
doubt, information which is commercially sensitive o Sub-hubco
shall not be provided (and, for the purpose of this Clause 47.5.1
commercially sensitive shall mean information which would if
disclosed fo a competitor of Sub-hubco give that competitor a2
compstitive advantage over Sub-hubco anhd thereby prejudice
tha business of Sub-hubeo but shall, 1o avoid doubt, exclude any
information tc be disclosed in terms of Clause 25 (TUPE and
Employment matters)), and

assisting the relevant Authority by providing all {or any)
participants in such competition process with access to the
relevant Site and the relevant Facilities.

476 Save as otherwise expressly provided in this Agreement or as already taken into
account in the calculation of any fermination sum or other payment of
compensation on termination pursuant to this Agreement:

47.8.1

47862

termination of this Agreement shall be without prejudice to any
accrued rights and obligations under this Agreement as at the
date of termination; and

termination of this Agreemeant shall not affect the continuing
rights and obligations of Sub-hubco and the Authority under
Clauses 10 (The Sifes), 25 (TUPE and Employment Matters), 31
{Force Majeure), 34 {(Paymeni), 35 (Taxation), 36 (IRR Sharing
and Cap), 37 (Custody of Financial Modef), 38 (Records and
Reports), 41 (Termination Resulting from Force Majeurs), 42
(Authority Voluntary Termination), 44 (Corrupt Gifts and
Payments), 46 (Compensation on Termination), 47.2, 474 and
47.5 (Transitional Arrangements), 48 (indemnities and Liability),
53 (Insurance), 54 (Exclusions and Limits on Liabifity}, 55
(Intelfectual Property), 56 (Dispute Resolufion Procedure), 58
(Mitigation), 61 (Confidentiality), 64 (Notices) and Clause 73



(Goverring Law and Jhuisdichon) or undes any other provision of
this Agreement which is expressed ko survive termingtion or
which is required o give effect b such termination or the
consequencas of such tarmination.

48 HANDBACK PROCEDURE

The provisions of Schedule Part 18 {Handback Procedurs: shall apply 1o the handback of
the retovant Faciflies & the relevant Authority on expiry of this Agresment.
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PART 11: INDEMNITIES, WARRANTIES & INSURANCE

44 INDEMNITIES

Sub-hubco indemnities to Authority

491 Sub-hubeo shall indemnlify and keep an Authority indemnified at all imes from and
against all Direct Losses sustained by that Authority in consequence of:

49.1.1

49.1.2

49.1.3

49.1.4

any claim for, or in respect of, the death and/or personal injury of
any employea of, or person engaged by, Sub-hubco or any Sub-
hubco Party notwithstanding any act or omission of that
Authority or any relevant Authority Party,

any claim for, or in respect of, the death andior personal injury of
any third party {other than a person referred {o in Clause 49.2.1)
arising out of, or in the course of, the Project Operations, save to
the extent caused (or contributed to) by any Unreasonable Act
by the relevant Authority or any relevant Authority Party, breach
of any express provision of this Agreement by that Authority or
any relevant Authority Party or any deliberate or negligent act or
omission of that Authority or any relevant Authority Party,

any physical loss of or damage to the retevant Authority Assets
arising by reason of any act or omission of Sub-hubco or any
Sub-hubco Party, save to the extent that such loss or damage
arises out of the breach of any express provision of this
Agreement by that Authority or any relevant Authority Party or
any deliberate or negligent act or ornission of that Authority or
any relevant Authority Party; and

any loss of or damage to property or assets of any third party
arising by reason of any act or omission of Sub-hubco or any
Sub-hubco Party, save 1o the exient that such loss or damage
arises out of the breach of any express provision of this
Agreement by that Authority or any relevant Authority Party or
any deliberate or negligent act or omission of that Authority or
any relevant Authority Party.

Authority indemnities {o Sub-hubco

49.2 An Authority shall indemnify and keep Sub-hubco indemnified at all times from and
against ail Direct Losses sustained by Sub-hubce in consequence of:

4921

49.2.2

any claim for, or in respect of, the death andfor personal injury of
any employee of, or perscn engaged by, that Authority or any
relevant Authority Pary notwithstanding any act or omission of
Sub-hubceo or any Sub-hubco Party;

any claimn for, or in respect of, the death and/or personal injury of
any third party (other than a persen referred to in Clause 48.1.1)
arising by reason of any act or omission of that Authority or any
relevant Authority Parly in the course of provision of the
Community Services, any Unreasonable Act by that Authority or
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40.2.3

4824

any relevant Authority Party, breach of any express provision of
this Agreement by that Authority or any relevant Authority Party
or any deliberate act or omission of that Authority or any relevant
Authority Party, save to the extent caused {or contributed to) by
any act or omission of Sub-hubco or any Sub-hubco Party,

any physical damage to any part of the relevant Facilities or any
assetls or other property of Sub-hubco or any Sub-hubco Party
arising by reason of any breach of any express provision of this
Agreement by thal Authority or any relevant Authority Party or
any deliberate act or omission of that Authority or any relevant
Authority Party, save o the exdent caused (or contributed to) by
any act or omission of Sub-hubco or any Sub-hubco Party, and

any loss of or damage to property or assets of any thivd party
arising by reason of any breach of any express provision of this
Agresment by that Authority or any relevant Authority Party or
any deliberate act or ornission of that Authority or any relevant
Authority Party, save {o the extent caused {or confributed {0} by
any act or omission of Sub-hubco or any Sub-hubco Party;

provided that in the case of Clauses 48.2.3 and 48.2.4 there shall be
excluded from the indemnity given by the Authority any liability:-

Conduct of claims

49.3

(a) for the occurrence of risks against which and o the
extent o which Sub-hubco is obiiged o insure under
this Agreement {but for the avoidance of doubt, not
such liability to the extent within any applicable
excess or deductible or over the maximum amount
insured or to be insured under such insurance); or

{1 in respect of a matter which is a Compensation
Event; or
(€) in respact of malicious damage.

This Clause 493 (Conduct of Claims) shall apply to the conduct, by a party from
whom an indemnity is sought under this Agreement, of claims made by a third
persch against & pasty having (or claiming to have) the benefit of the indemnity.
The party having, or claiming to have, the benefit of the indemnity is referred to as
the "Beneficiary” and the party giving the indemnity is referred to as (he
"Indemnifier’. Accordingly:

49.3.1

49.3.2

if the Beneficiary receives any notice, demand, letier or other
document concerning any claim for which it appears that the
Beneficiary is, or may become, entitled to indemnification under
this Agreement, the Beneficiary shall give notice in writing to the
Indemnifier as soon as reasonabiy practicable and in any event
within twenty (20) Business Days of recaipt of the same;

subject to Clauses 49.3.3, 48.3.4 and 46.3.5 below, on the giving
of a notice by the Beneficiary pursuant to Clause 49.3.1 above,
where it appears that the Beneficiary is or may be enfitied to
indemnification from the Indemnifier in respect of alf (but not part
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onty} of the liability arising out of the claim, the indemnifier shall
(subject 1o providing the Beneficiary with an indemnity fo s
ressonabla satisfaction against all costs ant expanses that &
may incur by reascn of such action) be antitled to dispute the
claim in the name of the Benefiviary at the indemnifiers own
expense and take commhunt of any defence, dispule, compromise,
or appeal of the claim and of any incidental negolistions. The
Bengfickry shall give the indemnifier all rsasonable ¢o
operation, actess and asgistance for the purposes of sonsidering
and resisting such claim;

48.3.3 with resped to any ciaim condugted by the indemnifier pursusrd
to Clause 49.3.2 aboves

ta)

(b}

{c;

the indemnifier shall keep the Beneficlary fully
inforrnad and consul! with & about materis! elemaenis
of the condust of the slaim;

the Indemnifier shall not Dring the name of the
Bensficiary into disrepute; and

the indemoifier shall not pay or setfie such daims
without the prios consent of the Bensficiary, such
consent not 1o be yrransonably withhald or delayed;

49.3.4 the Sereficiary shali be free (0 pay or sefile any claim on such
terms ag it thinks 8 and without prejudice fo ite rights and
remedies under this Agraemant if;

@

i

{¢)

the Indemnifier i3 noE eniitted o fake conduct of the
clalrs in accordance with Clause 49.3 2 abowve of

the Indemnifier fils to nolily He Beneficiry of s
mtention to take conduct of the relevant claim within
twarnty {20} Business Days of the hotice from the
Beneficiary under Clause 48.3.1 above or notifies the
Heneficiary that it does not intend {0 take conduct of
the claim; or

e indeminifisr fails 1o comply i any malenial raspect
with the provisions of Clauss 48 3 3 above;

42.3.6 the Bensficlary shall be free o any tme 1o give notice v the
indermnifier that # is retaining or faking over (as the caze may be)
the conduct of any defence, dispule, compromise or appeal of
any claim {or of any incidental negotistions} 1o which Clausa
49.3.2 above applies.  On receipt of such notice the indemnifier
shall promptly take all sleps necessary io ansler the conduct of
sush claim to the Beneficiary, and shall provide kb fthe
Beneficiary all reasonable co opsration. apcess and assistance
ior the purposes of songidering and rasisting such clsim. If the
Beneficiary gives any notice pursuani e this Clause 48.3.5, then
the indemnifier shall be released from any Habiiity under its
indemnity uader Clause 481 (Subdubon lndemniies o
Authorityy or Clause 48.2 {(Authonity Indemnitias fo Sub-hubeo)
(s the case may bel and, without prapsdice to any ascresd
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454

48386

48.3.7

48.3.8

fiabiities, any Habiity under ii& indemnily given pursuant o
Clause 48.3.2 in respect of such clai;

if the Indermnifiar pays 1o the Bengficiary an amount ip respect of
an indemnity and ihe Benefigiary subseaguently recovars
{whether by paymesnt, discount, credit, saving, relief or other
benelit or otherwise}  sum which is directly raforable to the fagl
matter, avent or circumsiances giving rise o the claim under the
indemnity, the Beneficiary shail forthwith repay to the indemnifier
whichever is the Bsserof

(a) an amount equs! o e sum reocvered (or the value
of the saving or benefit obtained! less any out of
pocket cosls and expenses properly incurred by the
Beneficiary in recovering the sams; and

{h the amount paid to the Beneficiary by the ingdemnifier
in respect of he claim under he relevant indempity,

provided that there shall be no obiigation on the Beneficiary o
purstie such recovery and Hmt the Indemnidier is repaid only o
the axtent that the mmount of such recovery aggregated with any
sum recoverad from the indemnifier excesds any loss susigined
by the Beneficigry {intluding for fhis purpose indwedst or
consequential losses or claims for oss of profils which am
axciuded by his Agreement from being recovered from the
indemnifier); and

any person iaking any of the sieps contemplaled by Clauses
49.3.1 to 4835 shall comply with the requirements of eny
insurer who may have ar obigation to provide an indempity in
respect of any liahility arising under this Agreement.

Mitigation ~ indemnity claims

484 To avoid doubt the provigions of Clause 58 (Miligation) apply v any indemnily
given under His Agraement and any such incemnily shail not apply to the exient
that such part or parts of Direct Lusees could have bsen reduced or avoided by
the Beneficiary complying with the provisions of such Clause 58 (Adiigafion).

MALICIOUS DAMAGE

49A.1  Remit of Clause

This Clause 494 specifies the respective obligations of the parties i relation &
malicious damage to any of the Facilties during the relavant Opsrmational Term,

4842  Nolification

49A2.1 As soon as possible after & Service Event hae been notified o the
refevant Helpdesk or after Sub-hubco has ilsel or by a Servics Provider
hecome aware of a Service Evant, if & considers that the Servics Event
wae caused by malicious damage by a person other han & Sub-hubco
Party, Sub-hubso must verbally inform the refevant Melpdask and the
refevant Authority's Representgtive {a *Maliclous Damage Report’)
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49A.3

49p.2.2

Where it is reasonably practicable for it to do so without prejudicing its
ability to achieve Rectification of the Service Event within the
Rectification Period and subject fo any immediate steps that it requires fo
take o make the relevant Facilities safe, it must aliow the relevant
Authority's Representative an opportunity {o inspect the evidence it relies
on o support its claim that malicious damage caused the Service Event
concemed before carrying out Rectification and, where this is not
reasonably practicable, Sub-hubco must take reasonable steps to
preserve of record in a suitable manner any such evidence and forthwith
make that record availabie to the relevant Authority.

Provided Sub-hubco has complied with the requirements of Clause
49A.2.1, uniess within two (2) hours of receipt of a Malicious Damage
Report or within two (2} hours of the start of the next Core Times where
the Malicious Damage Report is made outside Core Times, or, if
applicabie, within crne (1) Business Day of receipt of the evidence or
record of the alleged malicious damage concemed the relevant
Authority's Representative nofifies Sub-hubco that he agrees that the
Service Event referred to in the relevant Malicious Damage Report was
caused by malicious damage by a person other than a Sub-hubco Party,
the relevant Authority's Representative will be deemed to have disagreed
that the Service Event concerned was caused by malicious damage by a
person other than a Sub-hubco Party.

Rectification of Malicious Damage

49A.3.1

48A.3.2

49A.3.3

48A.3.4

In refation to any Service Event referred to in a Maiicious Damage
Report, Sub-hubco shall always iake such steps as are necessary in
accordance with its obligations under this Agreement to make the
relevant Facilities safe.

If the relevant Authority's Representative agrees in accordance with
Clause 48A.2 that a Service Event was caused by malicious damage by
a person other than a Sub-hubco Parfy, except when Clause 48A.3.3
applies, Sub-hubco shall not Rectify the Service Event beyond what is
required by Clause 49A.3.1 unless instructed by the relevant Authority fo
do so as an Authority Change under Schedule Part 16 (Change
Protocod),

if, in the reasonable opinion of Sub-hubco, the Service Event referred fo
in & Maiicious Damage Report, if not Reclified, will or is likely to result in
the costs of performing the relevant Services and in particular the costs
of Maintenance Works and Lifecycle Replacement being materially
increased, it may notily the reievant Autherity’s Representative fo that
effect and shall be entitled to proceed with Rectification in accordance
with its obligations under this Agreement,

If the relevant Authorify's Representative does not agree accordance
with Clause 49A.2 that the Service Event referred to in a Malicious
Damage Report was caused by malicious damage by a person other
than a Sub-hubco Party, Sub-hubco shall be entitied to proceed with
Recfiification in accordance with its obligations under this Agreement,
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4844 Costs of rectifying malicious damage

Sub-huhon will e entitied o include s# masconable costs incurred with any SBervice
Provider ar third party:

48441 to meke the relevant Faciities safe pursuant fo Clause 45A 3.1 it s
agreed by the relevant Audhority or subsequently determined under the
Digpute Resolution Procedure that the Service Svent was cuuged by
malicious damaygs by & person other than g Sub-habco Parly, o

4948 4.7 o cany oul Rectification pursuant o Clause 48A. 3.3 or

48A 4.3 1o carry out Reohification pursuant to Clause 4BA.3.4 # it is subseguently
determined under the Dispute Resolution Frovedure that the Servica
Event was caused by malicious damags by 8 person other than 3 Sub-
hubco Pardy,

in & relevant Monthly Invoice relating to the Services provided at the Facilities In
cuestion in 2coordance with Clause 34.2 (o). in deciding what 2 ressonabie cost
is, regand may be had to prices and rates in the Catalogue {(as defined in Schedule
Part 18 {Change Prolocahi).

484 8  Sub-hubeo to Provide Information

Sub-nubco must provide the relevant Authority with such information a5 that
Agthority reasonably roquests for e purpose of maldng claims for 1osess dua fo
ambigions damage, under the Opsrational surances.

A5AE  Dispules

Any dispute under this Clause 48A shall be determined under the Dispute
Resolution Pracedure.

TAX OM INDEMNITY PAYMENTS

if any payment by one parly under an indermnily in this Agreement & subject to income tax
or gorsoration tax (or any e replacing thers) in the hands of the recipient, the racipient may
demand in writing to the party making the payment that the payment shall ke increased by
such avunt as would ensure that, afier teking into account any such tax payebie In respect
of such addiional amount, the recipient recelves and relaing 4 net sum egual i the amount
it would have otherwise received had the payment not bean subject to such tax. In relation
ko any such additional amount payabla o Subdubeo, Sub-hubos and an Authority shall
have the samea rights and bligations as would apply to & Relevant Tax Liability undes
Ciause 46.7.3 and Clauges 486 o 46,11 {inclusivel shall anply mutatis mutandis o the
payment of the additional amowrt. The parly making the payment shait pay such additional
arnount within 2n {10) Business Days of receipt of such damand.

EXCUSING CALSES

841 if an Excusing Cause interferes adversely wilh, or causes or contributes to 2
failure of, the parformance of the any of the Prolect Operations by Sub-hubco
ahier cguses o7 contribiles to the occunence of an Availabilily Fallwre andior a
Performance Faillure and provided that the effect of such Excusing Cause is
claimed within ten (16} Business Days of e date on which Sub-hubco hecame
awate {of oughl reasonably i have become so awars] of the occurrencs of the
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51.2

Excusing Cause, then (subject to Clauses 51.3 {nsured Exposure) and 51.4) fo
the extent such failure or interference or ccocurrence of an Availability Failure
andfor a Performanice Failure arises as a result of such Excusing Cause;

5111

51.1.2

51.1.3

such failure by Sub-hubco fo perform or interference or
occurrence, and any poor performance of, any affected Service
shall not constitute a breach of the provisions of this Agreement
by Sub-hubco;

such failure by Sub-hubco ko perform or interference or
occurrence shall be taken account of in measuring the
performance of any affected Service in accordance with the
refevant Service Level Spacification, which shall be operated as
though the relevant Service had been performed free from such
adverse interference; and

any such Availability Failure and/or Performance Failure shall be
deemed not to have occurred,

50 that Sub-hubco shall be entitled to payment under this Agreement from the
relevant Authority as if there had been no such interference with, or failure in the
performance of, the relevant Project Operations and no such occurrence of an
Availability Failure andfor Performance Failure.

For the purpose of Clause 51 {Excusing Causes), an Excusing Cause means:

51.2.1

81.2.2

any breach of any express provision of this Agreement by the
relevant Authority or any relevant Authority Party, including any
breach of the relevant Authority’s obligations under Clause
23.14, {unless, and to the extent, caused or contributed to by
Sub-hubco or any Sub-hubco Party);

any deliberate act or omission of the relevant Authority or of any
Authority Party or any failure by the relevant Authority or relevant
Authority Parly {having regard always to the interactive nature of
the aclivities of the relevant Authority, the Community Services
Providers and of Sub-hubco) 1o take reasonable steps to carry
out its activities in a manner which minimises undue interference
with  Sub-hubce's performance of the relevant Project
Operations, save where {and to the extent):

{a) caused or contributed to by Sub-hubeo or any Sub-
hubco Party;

{b) the relevant Autherity or relevant Authority Party is
acting in accordance with a recommendation or
instruction of Sub-hubco or any Sub-hubco Party;

(c) any such act or omission giving rise to such failure
was within the contemplation of the relevant Authority
and Sub-hubco or was othetwise pravided for in this
Agreement; or

{d) the consequences of any such deliberate act or
omission or other acts or cmissions giving rise to
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Insured exposure

51.2.3

5124

51.2.8

5128

51.2.7

51.2.8

5128

such failure would have been prevented by the proper
performance of Sub-hubco's cbligations under this
Agreement.

the outbreak or the effects of any cutbreak of any Medical
Contamination unless and {o the extent that the effects of such
outbreak are caused {(or contributed to) by any failure of Sub-
hubco or any Sub-hubco Party to comply with procedures (or a
relevant Authority’s instructions) relating to contrel of infection or
to take all reasonabie steps to mitigate the effect of such Medical
Coentamination;

the implementation of any action taken by the relevant Authority
or any relevant Authority Party, or any suspension of Sub-
hubco's obligation to deliver any or any part of the relevant
Services or the compliance by Sub-hubco with instructions given
by the relevant Authorily, in each cage in the circumstances
referred to in Clauses 24.6 to 24.9 (inclusive);

the carrying out of any Low Value Change in accordance with
the terms of this Agreement during the period of time agreed
between the relevant Authority and Sub-hubco; or

the camying out of planned preventative maintenance in
accordance with the relevant Scheduie of Programmed
Maintenance; or

the occurrence of & Service Event that the relevant Authority's
Representative has agreed pursuant to Clause 49A.3.2 has been
caused by malicious damage by a person other than a Sub-
hubco Parly, but only unti! such time as either (i) the relevant
Authority has instructed Sub-hubco to Rectify the Service Event
as an Authority Change and the time period for implementation
of such Authority Change has expired or (i) Sub-hubco has
Rectified the Service Event pursuant to Clause 49A.3.3 or

with effect from the Phase Actuai Completion Date for Phase 1,
Sub-hubco are delayed or impeded in their performance of the
Authority A Services as a result of the exercise of the Reserved
Rights specified in paragraph 1.1, 1.2 or 1.3 of Secticn 1B {Tain
Reserved Rights) of Schedule Part & (Land Maiters) where and
10 the extent the conditions set out in paragraph 2 of the said
Section 1B have not been cobserved in conneclion with the
exercise of such rights; or

damage fo the Tain Service Road caused during the exercise of
the Reserved Rights specified in paragraph 1.4 of Section 1B
{Tain Reserved Rights) of Schedule Part 5 {(Land Matters) where
such damage is not made good in accordance with the terms of
paragraph 3.1 of Section 1B (Tain Reserved Rights} of Schedule
Part 5 (Land Maiters).

51.3 Without prejudice to Clause 53 (insurance), Sub-hubco shall not be entitied to any
payment which would not have been due under this Agreement but for Glause 51
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53

{Excusing Causss} 1o the axtent that Sub-hubeo is or should be able to recover
under any policy of insurance required to be maintained by Sub-huheo ar any Subs.
hubco Parly in accordance with this Agreament (whether or not such insurance
has in fact been effecied or, if effectad, has been vitiated as 2 resull of any act or
orddssion of Sub-huben {or any Sub-huboo Parly), including but ngt limited o non
disciosure or under surance) of any other policy of insurance which Sub-hubeo
has taken out and maintzined,

Mitigation of Excusing Cause

514

Subhubco shall teke g reasonable siBps o mitigate the consegilences of an
Excusing Cause an Bub-hubco's abilly o perform Bis obiigstions under this
Agreement. To the axdent that Sub-tuioo does not take such steps, Sub-huhco
shalt not be entitied to, and shall not receine, the rehe! spacified in Clauss 51,1

515 Te avoid doubt, (lause 51,22 shall not nwpose a general obligation on an
Authority o take (or to procoee that any relevant Authority Parly takes) such sleps
and shal apply (and be construed) solely for the purpese of establishing whether
an Excuging Cause has soourred,

WARRANTIES

NIOT USED

INSURANCE

Refarences in this Clause 53 {fasirance) fo "the Authority” shall refer to Authorily A and
Authusity B acting togethsr.

Sub-hubeo insurances

831

532

53.3

534

Sub-hubeo shali procure that the insurances, defails of which ara set oul in
Seclion 1 {Policles o be taken out by Sub-huboo and maintained during the
Dasign and Canstruciion Phase) of Bchedule Part 1B Unsumince Requirements),
are taken out prior 1o the commencament of the Woeks and sre maintained for the
perinds specified in Section 1 {Poiities to be faken out by Sub-hubco and
maitiained during the Desigy and Construction Phase) of Schedule Part 15
{Ingirance Requirememns).

Subsstco shall precure that the insurances, details of which are set aut in
Section 2 {Policies to be faken ouf by Sub-hubeo and makdained from the Fhase
Achual Completion Data} of Scheduie Pert 18 (Insurance Reguirements), are taken
ot from the relsvant Phase Actual Complation Date and are maintained far the
periods specified in Seclion 2 {(Foiicies fo be faken out by Sub-buboco and
mainteined from the Phase Acdipel Complelicn Oufe) of Schedule Part 15
{insurance Regulroments).

Whthout prajudice 1o the other provisions of this Clause 53 {fasurance), Sub-huboo
shal, af all relevant times, at its own cost, effect and mainfain in ful force those
gurances which i s reguined to effect by any appiizable Law.

All lnsurancas referred 1o in Clauses 53,1 and 3.2 shai:

534.1 be manianed in the names of the parties gpecifiad in Brhedisde
Part 18 {nsurancs Fagquirements) and shall de composis
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53.5

53.4.2

534.3

534.4

824.5

53.4.8

534.7

53.4.8

policies of insurance {and not joint) unless stated otherwise in
Schedule Part 15 (Insurance Requirements),

be placed with insurers who are acceptable to the Authority
(such acceptance not fo be unreasonably withheid or delayed);

in so far as they relate to damage to asseis (inciuding the
Facilities), cover the same for the fuil reinstatement value;

comply with the relevant provisions of Section 1 (Policies to be
taken out by Sub-hubco and maintained during the Design and
Construction Phase) and Section 2 (Policies lo be taken out by
Sub-hubco and maintained from the Phase Actual Completion
Date) of Schedule Part 15 {(Insurance Requirements).

provide for 30 days prior written notice of their cancellation, non-
renewai or amendment to be given fo the Authorily in
accordance with Endorsement 1 in Section 3 {(Endorsemenis) of
Schedule Part 15 (Insurance Requirementsy,

in respect of the Physical Damage Policies provide for payment
of any proceeds received by Sub-hubco to be applied in
accordance with Clause 53.22 {Reinstatement),

in the case of the Operational insurances enly, be taken out and
maintained in accordance with Section 4 of Schedule Part 15
{Insurance Requirements).

The Emit of indemnity set out in paragraph 3.2 of Section 2 of
Schedule Part 15 and the maximum deductibles specified at
paragraphs 1.4 and 3.3 of Section 2 of Schedule Part 156 shall be
index-linked, provided such limits of indemnity and maximum
deductibles shall be increased on each renewal date {0 the next
whole insurable amount or deductible (as the case may be)
available in the insurance market if the value oblained by
applying the indexation formula set out in paragraph 16 of
Section 2 of Schedule Part 1 does not result in an insurable
amount or deductible available in the insurance market.

Sub-hubco shall ensure that its brokers give the Authority a letter of undertaking
substantially in the form set out in Section 5 (Brokers Letter of Undertaking) ot
Schedule Part 15 {(Insurance Reguirements) at Financial Close and subseqguently
on the renewal of each of the insurances.

Subrogation and Vitiation

53.6

53.6.1

Sub-hubco shall in respect of the insurances referred to in Clauses §3.1 and 53.2:

procure that all policies of insurance fo be effected by it pursuant
to this Clause shall contain & provision {0 the effect that the
insurers have agreed to waive ali rights of subrogation against
the Authority (and all Authority Parties other than contractors and
sub-contractors) in accordance with Endorsement 2 in Section 3
(Endorsements) of Schedule Part 15 {Insurance Requirements);
and
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83.7

$38.2 provide for non-viliation profection in respect of any claim made
by an Authorily 3s co-insured in accordanne with Endorsement 2
in Section 3 (Endorsemeniss of Schedule Part 15 (Insurance
Recuiremoanis),

grovidad that, to avoid doubt, this Clause 53.6 shall not by Hself prevent Sub-
hubce from claiming against en Authority {or any Authority Parly} wider an
express provision of this Agrsement for any ks or damage not covered because
of the level of deductibles under such insurarce permitted by this Agreemant or fo
the extent such 088 or damsge axoseds the maximurm of such inswrsnce renuired
by this Agreemant.

No parly shall teke any aclion or fail o iake any reasonable action or {in 60 far as
it is reasonably within s power) permit or gliow others o take or fall o iake any
action (including Gilure 1o disciose any facl} as a result of which any of the
nsurances may be rendered void, voidabls, unenforceable or suspended of
impaired in wholg or n part or which may othersise render any sum paid o
under any relevant policy repayatle in whole or in pait,

Evidence of Sub-hubceo Insuranse

538

83.8

b3.4t

Not less than twenty (20) Buginess Days prior to the amendment or expiry of any
relevant nsurance policy (other than the sxply of any of e Opsrationsl
insurances in sepect of which Sub-hubso must comply with the provisions of
Sechion 4 of Schedule Part 15 Unsurance Requiraiments), Sub-hubeo shall submit
to the Authorty a request for approval from the Authonity of the insurer and the
principal terms and condBions of such insurance policy {and any revision o such
ferms and conditions or change in ikentity of such insurer), such approval not io be
urveasonably withheid or delayed.

Sub-hubco shall provide lo the Authority:

53 9.1 coples on request of 8l insuranca policies referred 0 i Clausss
531 i 533 (logether with any olher information ragsansbly
requesied by the Authosity relating io such insurance policies)
and the Authorily shall be anlitled 1o inspect therm during ordinary
pusiness howrs; and

53492 evidence thal the premiums payable under aif insurance policies
have heen paid and that e lnsurances are in full force and
effect in accordance with the requirements of this Clause 53
{insurance} and Schedule Part 18 {insurance Requiremenis).

Renewal cerificates or other such avidence of renewal in mialion o the
insurances shall be obtained as and when necessary and coples {cartified in &
reaniner accepiabie to the Authorily) shal! be forwarded 10 the Authority as scon as
possibie but in any event within 20 Business Days of the renswat date,

if Sub-hubco defaulis in Insuring of cordinuing to mainkgin the Insurances, the
fasthorty may insure against any nsk in respect of which sueh defaull has
coourred and recover any promiums from Sub-hiubeo g 4 debt provided that if the
default oogurs during any relevant Operationai Term the amount recoveeable from
Sub-hubcs by the relevant Authanily shall be the difference hatwsen the premioms
had Sub-hubeo continued to maintain the insurancas and s premiums paid by
that Authority 1o lake oyt and maintain he Ingurances.
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Acceptance and corapliance

£3.12  The supply to the Authority of any draft nsursnce policy o cartificale of insurance
or octher avidence of compliance with this Clause §3 {nsurance) shall not inply
acceptance by the Authorily (or each Authority's Reprezerniative) et

53121 the exient of nsrance cover 8 sufficient and 43 erms are
satisfactory; or

53.12.2in respect of any risks not insured against, tat the same wera
Lninsurablie.

5313  Naithar failure io comply nor full compliance with the insurance provisions of this
Agreament shali relisve Sub-huboo of s labilities and obligations under this

Agreement,

Uninsurable Risks

B3141H & risk usually covered by contractors’ 'al rgkg’ insuranca,
properiy damage insurance, third party ligbiidy nswance, delay
in start up and business intenuption insurance {but not loss of
profits) or statutory insurances in each cass reguired under thig
Agreement becomes Uninsurable then:

{a)

&

Sub-hubce shall notify the Authority of any risk
becomning Uninsurable within five (85) Busingss Days
of becoming aware of the same and ip any event at
femst fve (5) Businass Days before expiry o
cangediation of any exisling insurance in respect of
that risi; and

i the parties agme, o7 'it is delerminad i atcordance
with the Dispute Resoiution Procedies that the risk is
Lininsurabie and that

(1)

(i

108

the risk being Uninsurable is not caused by
the aclions of Subhubco or any sub-
sontractor of Subhubeo {of any Ber);, and

Sub-hubgs  has  demonsiraled o the
Authorify Hal Sub-hubee and g prudent
board of directors of a company cperating
the same or substantislly similar businesses
in the United Kingdom o that operated by
Sub-hubto would in similar cirgumstances
{in the absence of the type of relief
envisaged by ihis Clause) be acting
reasonably and in e best higresds of the
company i they resolved o cease o
oparate stoh businesses as a resull of that
risk bhecoming Uninsurable, taking info
aooount inder alia (and without imitafion) the
fikeliscosd of the Usinsurable visk occurring
{if # has not already cccurred), the financial
consequensas for such company i such
Uninsurable risk ¢id seour for has coowrrsd]



and oiher mitigants against such
consequences which may be available lo
such company,

the parties shall meet to discuss the means by which
the rsk should be managed or shared (including
considering the issue of self-insurance by either

party).

53.14.2 |f the requirements of Clause 53.14.1 ara satisfied, but the
parties cannot agree as to how fo manage or share the risk,

then:

(a)

)

(<)

where such requirements are satisfied in respect of
such third party liability insurance the Authority shall
(at the Authority’s option) either pay to Sub-hubco an
amount equal to the amount calculated in accordance
with Section 3 {Consequences of Termination for
Force Majeure) of Schedule Part 17 (Compensation
oh Termination} and this Agraement will ferminate, or
elect to allow this Agreement o continue and Clause
£3.14.2(b) balow shall thereafter apply in respect of
such rigk; and

where such requirements are safisfied in respect of
contractors’' ‘all risks’ insurance, property damage
insurance, third paity Hability insurance (if the
Authority eiects to allow this Agreement to continue in
accordance with Clause 53.14.2(a)}), delay in start up
and business interruption insurance (but not loss of
profits} or statutory insurances this Agreement shall
continue and on the occurrence of the risk (but only
for as long as such risk remains Uninsurable) the
Authority shall {at the Authorily's opfion) either pay to
Sub-hubco an amount equal to insurance proceeds
that would have been payabie had the relevant
inswance continted to be available and this
Agresment will continue, or an amount equal to the
amount calculated in accordance with Section 3
{Consequences of Termination for Force Majeure) of
Schedule Part 17 (Compensation on Termination)
plus (in relation to third parly Fability insurance only)
the amount of insurance proceeds that would have
been payable whereupon this Agreement will
terminate; and

where pursuant ko Clauses §3,14.2{a)} andfor
53.14.2(h) this Agreement continues then each
Annual Service Payment shall be reduced in each
year for which the relevant insurance is not
maintained by an amount equal to the relevant
Proportion of the premium paid (or which wouid have
been paid) by Sub-hubco in respect of the relevant
risk in the vear prior to it becoming Uninsurable
(index linked from the date that the risk becomes
Uninsurabte) save to the extent that such reduction is
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otherwise reflected in a reduction in the payments
ciagimed by Sub-hubco pursuant to paragraph 3.1 of
Section 6 (Pass Through Costs) of Schedule Part 14
{(Payment Mechanism). Where the risk is Uninsurable
for part of a year only the reduction in each Annual
Service Payment shall be pro rated to the number of
months for which the risk is Uninsurable.

(d} where pursuant to Clauses 53.14.2(a) andfor
53.14.2(b) this Agreement continues Sub-hubco shall
approach the insurance market at least every four
months to establish whether the risk remains
Uninsurable. As socon as Sub-hubco is aware (and
the parties agree or it is determined pursuant to the
Dispuie Resolufion Procedure) that the risk is no
longer Uninsurable, Sub-hubco shall take out and
maintain or procure the taking out and maintenance
of insurance (to be incepted as soon as is reasonably
practicable) for such risk in accordance with this
Agreement;

(&) in respect of any period hetwsen the Authority
receiving  notification in  accordance  with
Ciause 53.14.1(a) that a TPl Risk has become
Uninsurable and the Authority's notification to Sub-
hubeco in accordance with Clause 53.14.2(a) in
respect of such risk then, provided #t is ultimately
agreed or determined that the reguirements of
Clause 53.14.1{b) are safisfied in respect of the
Uninsurable TPL Risk and subject to
Clause 53.14.2{Y below, Clause 53.14.2(b) shal
apply in respect of occurrences of the Uninsurable
TPL Risk during such period unless the parties
otherwise agree how fo manage the risk during this
period; and

® Clause 53.14.2(g) shall only apply provided the Sub-
hubco does not unreasonably materially delay {(a)
agreement andfor determination in accordance with
the Dispute Resolution Procedure as o whether the
requirements of Clause 53.14.1(b) are satisfied in
respect of the Uninsurable TPL Risk and/or
{b) meeting with the Authority to discuss the means
by which the risk should be managed.

Where this Clause 53.14.2 applies and this Agreement continues, Sub-
hubco shail, subject to Clause 5§3.14.2(c), be relieved of its obligations to
maintain insurance in respect of the relevant Uninsurable Risk.

53.14.3 If, pursuant to Clause 53.14.1(b}, the Authority elects tc make
payment of compensation to Sub-hubco {such that this
Agreement will terminate){the “Relevant Payment’), Sub-hubco
shall have the option (exercisable in writing within (20) Business
Days of the date of such election by the Authority (the “Option
Period™)) to pay to the Authority on or before the end of the
Option Period, an amount equal to the insurance proceeds that
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would have been payable had the relevant dsk not become
Uninsurabis, in which case this Agreement will continue {and the
Relevant Payment will not be made by the Authordly}, and Sub-
hubsi's payment ghall b2 applied for the same purpose and In
tha same manner 8% insurance procesds would have besn
applisd had the relevant risk not become Usinsurable.

83.14.4 During an Qperational Term, the Authority shall be enditied fo
nolify Sub-huboo thai a risk hag begome Uningurable under
paragraph {1 of e definition of "Uninsurable”, Fglowing such
notification,  Olauses 53.14.10) fo 53.94.3 {exxept Clause
5314100} shall apply as i Sub-hubee had issusd a notive
under Clause 53.14.1{a).

5345  Unavailability of terms
53,181 H, upon the renewsl of any of the Insurances:

{8} any insurance Term i not available to Sub-hubeo in
the worldwide iInsurance marke! with repulahie
insyrers of good standing; andfor

{1} the insurgnca pramium  payable for Insurance
incorporgting such Inswance Tarm is such that the
Insurance Yerm is not generadly baing incorporated in
insurance procured in the worldwide insuranog
market with replleble insurers of good standing by
eevantars i he United Kingdom,

ather than, in eech case by reason of one or more aciions of Sub-hubeco
andlor any sub-confragter of Sub-huboo  {of any  terd  then
Clause 53.15.2, shall apply.

§3.15.2 i & is agreed or delermined thel Clause 83.15.1 applies then the
Authority shall waive Sub-hubicn's obligations in Glauses 53.1 i
£33 andlor Sohadule Pant 15 {nstrance Requirserefits) in
raspect of thad particular insurance Term and Sub-hubeo shili
not be considered in breach of il obligations reganding the
maintenanse of insurance pursuant to this Agreement as a result
of the fallure lo maintain mgutance incorporating such surance
Tenn for g0 long a8 e relevant cioumstances desoribed in
Clause 53.16.1 continua fo apply o such insurance Term.

53.15.2 To the extenl that the parties agree {actiny reasonablyl of it s
determingd pursuant {o the Dispuis Resolution Procsdure, that
an altemative or replacement torm and /or condifion of insuranes
is available 1o Sub-hubeo in the worldwide insurance market with
reputable insurérs of good siending which i inCluded i ihe
relevant insurance policy would fully or partially eddress Sub~
hubco's mability to maintain o procurs the maintenance of
insurance with the melevant Insurance Term, al a cost which
wontraciors in the UK are (af such fime) generally prepared fo
pay, Sub-huboo shell maindain or proocwre the malnienance of
insurance including such alternative or replecement tem andior
condition,
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53.15.4 Sub-hubce shall notify the Authority as soon as reasonably
practicable and in any event within five (5) days of hecoming
aware that Clause 53.15.1(a) and/or Clause 53.15.1(b) are likely
tc apply orf {on expiry of the relevant insurance then in place) do
apply in respect of an Insurance Term {irrespective of the reason
for the same). During an Cperational Term the Authority shall be
entitled to notify Sub-hubco that Clause §3.15.1(b) is likely to
apply or {on expiry of the relevant insurance then in place) does
apply in respect of an Insurance Term {irrespective of the reason
for the same). Sub-hubco shall provide the Authority with such
information as the Authority reasonably requests regarding the
unavailability of the Insurance Term and the parties shall meet to
discuss the means by which such unavailability should be
managed as soon as is reasonably practicable.

53.15.5 In the event that Clause 53.15.1{a) andfor Clause 53.15.1(b)
apply in respect of an Insurance Term, (irrespective of the
reasons for the same) Sub-hubco shall approach the insurance
market at least every four months to establish whether Clause
53.15.1{a) andfor Clause 53.15.1(b) remain applicable to the
insurance Term. As soon as Sub-hubco is aware, and the parties
agree or it is determined pursuant to the Dispute Resolution
Procedure, that Clause 53.15.1(a) and/or Clause 53.15.1(b) has
ceased to apply to the Insurance Term Sub-hubco shall take cut
and maintain or procure the taking ocut and maintenance of
insurance (to be incepted as soon as is reasonably praclicable)
incorporating such Insurance Termm in accordance with this
Agreement.

Risk Management

83.16  With effect from the date of this Agreement, the Authority and Sub-hubco shail
each designate or appoint an insurance and risk manager and notify details of the
same fo the other parly. Such person shall:

53.16.1 be responsible for dealing with all risk management matters on
behalf of its appointing or designaiing party including {without
timitation) ensuring compliance by that party with this Clause
53.16;

53.16.2 advise and report fo that party on such matters; and

53.16.3 ensure that any repori or survey conducted by any insurer of any
relevant procedures in relation to the Project is disclosed to the
parties.

53.17  Without prejudice o the provisions of Clause §3.16, the parties shali notify one
another, and in Sub-hubco's case the relevant insurer, of any circumstances which
may give rise fo a claim of a value equal to or in excess of fifty thousand pounds
(£50,000) (ndex linked) under the Insurances within five (5} Business Days of
becorning aware of the same (or eariier, if so requested by the terms of the
relevant insurance policy). if any insurer disputes any such claim, Sub-hubco shall
provide the Authority with full details of any disputed claim and the parties shail
liaise with one another to ensure that the relevant claim is preserved or pursued.

Application of Proceeds
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53.18

53.19

53.20

53.21

5322

All insurance proceeds received by Sub-hubco under the insurances referred to in
Schedule Part 1 (Definitions and Interpretation) and Clause 11 of Schedule Part 2
(Completion Documents) and paragraph 1 (Coniractor's "Afl Risk” Insurance) of
Section 1 (Insurance Requirements) and paragraph 1 (Properly Damage
insurance) of Section 2 (Policies fo be taken out by Sub-hubco and Maintained
from the Phase Actuaf Completion Date) of Schedule Part 15 (insurance
Requirements) shall be paid into the Insurance Proceeds Account and shall be
applied in accordance with this Agreement and in accordance with the Insurance
Proceeds Accounts Agreement,

Subject to the provisions of the Funders' Direct Agreement and Clause 53.22
{Reinstatement), Sub-hubco shall apply any proceeds of any policies of Insurance:

53.18.1in the case of third party legai liabilily or employers’ liability
insurance, in satisfaction of the ciaim, demand, proceeding or
liability in respect of which such proceeds are payable; and

53.19.2 in the case of any other insurance other than delay in start up or
business interruption insurance, so as to enswe the performances
by Sub-hubco of its obligations under this Agreement, including
where necessary the reinstaternent, restoration or replacement
of the Facilities, asseis, materials or goods affected by the event
giving rise to the insurance claim and consequent payment of
proceeds,

Where reinstatement monies are reguired {o be released from the Insurance
Proceeds Account Sub-hubco shall obtain the Authority's consent in accordance
with the Insurance Proceeds Account Agreement. The Authority shall give its
consent {or confirm that it is withholding its consent} to the release of monies from
the insurance Proceeds Account within one (1) Business Day of a request from
Sub-hubco (provided that such consent must not be unreasonably withheld).

If the proceeds of any insurance claim are insufficient to cover the settiement of
such claims, Sub-hubco will make good any deficiency forthwith.

Reinstatement

53.22.1 All insurance proceeds received under any Physical Damage
Policy shall be appiied to repair, reinstaie and replace each part
or parts of the Facilities in respect of which the proceeds were
recaived.

53.22.2 Where a claim is made or proceeds of insurance are received or
are receivable under any Physical Damage Policy in respect of a
gingle event (or a series of related events) (the ("Relevant
Incident”) in an amount in excess of one hundred and fifty
thousand pounds (£150,000) {index-linked):

(&) Sub-hubco shall deliver as soon as practicable and in
any event within 28 days after the making of the claim
a plan prepared by Sub-hubco for the carrying out of
the works necessary (the "Reinstatement Works”) to
repair, reinstate or repiace (the "Reinstatement
Plan"} the assets which are the subject of the
relevant claim or claims in accordance with Clause
{b)(iv)below. The Reinstatement Plan shalt set out:
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{b)

(i)

(i

if not the Confractor, the identity of the
person proposed to effect the
Reinstatement Works, which shall be
subject to the prior written approval of the
relevant Authority, and

the proposed terms and timetable or, if not
then established, the reasonably anticipated
terms and timetable upon which the
Reinstatement Works are fo be effected
{including the date that the Project wil
become fully operational), the final terms of
which shall be subject to the prior written
approval of the relevant Authority, which
approval shail not be unreasonably delayed;

provided that the relevant Authority is safisfied that
the Reinstatement Plan will enable Sub-hubco to
comply with Clause 53.22.2(b)}{iv} below within a
reasonable timescale;

(i

(i)

(iii)

(W)
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the Reinstatemeant Plan will be adopted and
carried out by Sub-hubco,

Sub-hubco shall enter info contractual
arrangements to effect the Reingtatement
Works with the person identified in the
Reinstatement Plan approved by the
Authority;

prior to the earlier to occur of the
Termination Date or the Expiry Date, any
amounts standing o the credit of the
insurance Proceeds Account (the “Relevant
Proceeds”) (logether with any interest
accrued) may be withdrawn by Sub-hubco
from the Insurance Proceeds Account as
required fo enable it to make payments in
accordance with the terms of the
contractual arrangements referrad 1o in
Clause 53.22.2(b)ii) above, and to meet
any other reasonable costs and expenses
of Sub-hubco for the sole purposes of
funding the Reinstatement Works and the
partigs shall operate the signatory
requirements of the insurance Proceeds
Account in order to give effect to such
payments. Following the earlier to occur of
the Termination Date and the Expiry Date,
the Authority may withdraw amounis
standing to the credit of the Insurance
Proceeds Account for the purposes of
funding any Reinstatement Works;

the relevant Authority agrees and
undertakes that, subject to compliance by



Sub-hubco with its obligations under this
Clause, and provided thai Sub-hubco
procures that the Reinstatement Works are
carried out and complated in accordance
with the contractual arrangements referred
to in Clause 53.22.2(b)ii), it shall not
exercise any right which it might ctherwise
have to terminate this Agreement by viriue
of the event which gave rise to the claim for
the Relevant Procesds;

(v) the relevant Authority shall use reasonabie
endeavours to assist Sub-hubce in the
carrying out of the Reinstatament Plan; and

(vi) after the Reinstatement Plan has been
implemented fo the reascnable safisfaction
of the relevant Authority and in accordance
with Clause £3.22.3 below the Authority
shall permit withdrawal by Sub-hubco of any
Relevant Proceeds then held in the
Insurance Proceeds Account that have not
been paid under Clause 53.22.2(b)if)
above, in respect of the Relevant Incident,
together with any interest accrued.

{vii} subject to the provisions of Clause 49.1
{(Sub-hubco indemnities fo Authority) Sub-
hubco shall be solely responsibie for the
payment of any deficiency.

§3.22.3 Where insurance proceeds are to be used, in accordance with
this Agreement, to repair, reinstate or replace any Facility, Sub-
hubco shail carry out the work in accordance with the Authority's
Construction Requirernents so that on completion of the work,
the provisions of this Agreement are complied with.

£3.22.4 If and 10 the extent that a breach by Sub-hubco of its obligations
under Clause 53.22.2(b) leads o a delay in the completion of the
Reinstatement Works, any entitlement that Sub-hubco has to
relief under Clause 30 (Relief Events) shall be suspended.

54 EXCLUSIONS AND LIMITATIONS ON LIABILITY

Exclusions

54.1 The indemnities under this Agreement shali not apply and (without prejudice to an
Authority's rights under the Payment Mechanism) there shall be no right to claim
damages for breach of this Agreemsnt, in dslict or on any other basis whatsoever
{o the extent that any loss claimed by sither party is for loss of profits, loss of use,
loss of production, loss of business or loss of business opportunity or is a claim for
consequential loss or for indirect loss of any nature ("Indirect Losses") sufferad or
allegedly suffered by either parly. The Authority agrees that, notwithstanding the
foregoing, any losses of Sub-hubco arising under the Construction Contracts and
the Service Coniracts as originally executed {or as amended in accordance with
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54.2

and subject to Clause 4.1 (Ancillary Documents)) which are not indirect Losses
shalt not be excluded from such a claim solely by reason of this Clause 54.1.

No Authority shafl be liable in delict to Sub-hubco or any Sub-hubco Party in
respect of any negligent act or omission of an Authority or any Authority Party
relating to or in connection with this Agreement and Sub-hubco shall procure that
no Sub-hubco Party shall bring such a claim against an Authority, Sub-hubco has
accepted this on the basis that it and each Sub-hubco Party will cover the risk of
negligent acts or omissions by insurance or in such other manner as it (or they)
may think fit.

No Double Recovery

64.3

54.5

54.6

54.7

Subject to:

543.1 any other express right of an Authority pursuant to this
Agreement; and

54.3.2 an Authosity's right to claim, on or after termination of this
Agreement, the amount of its reasonable costs, losses, damages
and expenses suffered or incurred by it as a result of rectifying or
mitigating the effects of any breach of this Agreement by Sub-
hubco save o the exient that the same has already been
recoverad by that Authority pursuant to this Agreement or has
been taken into account to reduce any compensation payable by
that Authority pursuant fo Clause 48 (Compensation on
Termination),

the sole remedy of an Authority in respect of a failure to provide the relevant
Services in accordance with this Agreement shall be the operaticn of the Payment
Mechanism.

Subject to Clause 39 (Authority Events of Defaulf) and any other express right of
Sub-hubco pursuant to this Agreement, Sub-hubco's sole remedy in respect of any
breach of this Agreement which is a Compensation Evant shall be pursuant to
Clause 28 (Delay Events).

Nothing in Clause 54.3 shall prevent or restrict the right of an Authority to seek
intardict or a decree of specific implement or other discretionary remedies of the
court.

Notwithstanding any other provision of this Agreement, no party shall be entified to
recover compensation or make a claim under this Agreement or any other
agreement in relation to the Project in respect of any loss that it has incurred {or
any failure of the other party) to the extent that it has already been compensated in
respect of that ioss or failure pursuant to this Agreement or otherwise.

No party shall have the right to terminate this Agreement for breach of contract
save as expressly set out in this Agreement,
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PART 12: MISBCELLANEOQUS

INTELLECTUAL PROPERTY

Penject Dats

551

Sub-hubeo shall make avallable to the Authority free of charge {and hereby
irrevocably lioences the Authorily to use) alt Project Dats that might reasonably be
required by an Authorlty and Sub-hubco shall ensure that it can make he Project
Data availabie to the Authordly on thege terms, for such pumposes as an Authority
at its sole discrafion may requirs, and in this Clause "use" shab include the acts of
copying, modifying, adapting and ransiating the materal in question andior
incorporating them with ofher materials and the term "fhe right 0 use” shall be
construed accordingly. Nailher Sub-hubes nor any Sub-hubco Party shall ba lable
i an Authorily i respect of use by or on behalf of an Authority of Project Data
other than in refadion fo the Profect

inteflegtual Property Rights

55.2

Sub-BUbon:

56.2.1 hereby grants {0 each of Authority A andd Authority B individualy,
free of charge, an revocable, non exdusive and transierable
{ingt only 1o any assignee or frangferee of any rights o benefits
under this Agreement or upon or at any time Hllowing
termination of this Agraement) ficence (carrying the rght to grant
sub licances? 10 ise the Inteliaciual Properly Righits which are or
become vesied in Sub-hubsy; ang

5822 shaR, where any Intsllechuat Properly Righis are ¢r become
vested in a third party, use o reasonable endeavowrs o procure
the grant of a like licence to that refered {0 in Clause 55.2.1
above 1o the Authority,

in both cases, for such purposes as Authority A arsfor Authosty B rray at thelr
sule discration reauire.

Sub-hubco shall use #ll reasonable endeavours 1o enswe hat any Infelleciug
Property Rights created, brought into existence or acquired diring the term of this
Agresment vest, and remain vested throughout the tenm of this Agreement, in
Sub-hubeo and Sub-hubco shell enter into appropriate agreaments with any Sub-
huboo Parly (or other third parlies) that may create or bring into existence, or from
which it may acquire, any Intelleciual Proparty Righls,

Maintenante of data

85.2

To the exient that any of the data, materials and documends referred {0 in this
Clause arg gensraled by or maintained on a compuier or similar gystem, Sub-
hubeo shall use 4 reasonable endeavours o proswre for the beneft of the
Authorily, at po charge or at the kwsst reasonable fee, the grant of a licente o
sub-icence for any relevant sofiware to enable the Authority or ils nomineas fo
access and othenwise use (subject v the payment by the Authoily of the relavant
fee, if any) such data for such purposes as ey may al thel sole discretion
require.  As an altersative, Bubhuboo may provide such dals, matorals o
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56

55.3A.1

855.3A.2

554

Claims

565

documents in a format which may be read by software generally available in the
market at the relevant time or in hard copy format.

Notwithstanding the provisions of this Clause 55, Sub-hubco shall not be obliged
to grant any Authority, either during the Project Term or on fermination of this
Agreement, any licence to use the Computer Aided Facilities Management
Software or any equivalent sofiware which may be used by the Sub-hubco or the
FM Contractor from time to lime in conhection with the Project which has been
developed specifically for or by Sub-hubce (together the "CAFM Software’). For
the avoidance of doubt, this Clause 55.3A does not release Sub-hubco from its
general obligation under Clause 5§5.3 and therefore where datz is held on, or
otherwise processed by, the CAFM Software, Sub-hubco shall provide such data
to each Authority in a format which may be read by software generally available in
the market at the relevant time or in hard copy format, whichever each Authority
reguests.

Following the Expiry Date or in the event that this Agreement is terminated for
whatever reason, Sub-hubco shall, on request by either Authority, provide such
data held on, or otherwise processed by, the CAFM Software fo that Authority in a
format which may be read by software generally avallable in the market at the
relevant time or in hard copy format, whichever each Authority requests

Sub-hubco shall ensure the back up and storage in safe custody of the data,
materfals and documents referred to in Clause 553 in accordance with Good
Industry Practice. Without prejudice to this obligation, Sub-hubco shal submit to
the Authority's Representative for approval its proposais for the back up and
storage in safe custody of such data, materials and documents and an Authority
shail be entitted to object if the same iz not in accordance with Good Industry
Practice. Sub-hubco shail comply, and shall cause all Sub-hubco Parties to
comply, with ali procedures to which the Authority’s Representative has given its
approval. Sub-hubco may very its procedures for such back-up and sforage
subject to submitting its proposals for change to the Authority's Representative,
who shall be entitled to object on the basis set out above.

Where a claim or proceeding is made or brought against an Authority which arlses
cut of the infringement of any rights in or {0 any Intellectual Property (other than
any Disclosed Data) or because the use of any materials, Plant, machinery or
equipment in connection with the relevant Project Operations infringes any rights
in or to any |niellectual Property of a third party then, unless such infringement has
arizsen out of the use of any Intellectual Property by or on behalf of an Authority
otherwise than in accordance with the terms of this Agreement, ar in respect of a
use of the Intellectual Property for & purpose other than that for which it was
preduced, Sub-hubce shall indemnify that Authority at all times from and against
ali such claims and proceedings and the provisions of Clause 49.3 (Conduct of
Claims) shall apply.

DISPUTE RESOLUTION PROCEDURE

Exgept where expressly provided otherwise in this Agreement, any dispute arising out of or
In connection with this Agreement shall be resolved in accordance with the procedure set
out in Schedule Part 20 (Dispute Resolution Procedure).
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57

ASSIGNATION AND SUB-CONTRACTING

Assignation

57.1

5712

57.3

574

This Agreement and any other agreement in connection with the Project to which
an Authority and Sub-hubco are a party shall be binding on, and shall enure fo the
benefit of, Sub-hubco and that Authority and their respective statutory successors
and permilted transferees and assignees. In the case of an Authorily, #s
successors shall include any person 1o whom the Scottish Ministers, in exercising
their stabufory powers fo transfer property, rights and liabilities of that Authorily
upon that Authority ceasing to exist, transfers the property, righis and obligations
of that Authority under this Agreement and such cther agreements in connection
with the Project to which that Authority and Sub-hubco are both a party.

Subject to Clause 57.3, Sub-hubco shall not, without the prior writien consent of
the Authority, assign, novate, transfer, sub-contract or otherwise dispose of any
interest in this Agreement, the independent Tester Contract, the Construction
Contracis, the Service Coniracts entered into by Sub-hubce for the purposes of
perforeming its obligations under this Agreement.

The provisions of Clause 57.2 do not apply to the grant of any security, in a form
approved by the Authority prior o its grant {such approval not to be unreasonably
withheld or delayed), for any loan made to Sub-hubco under the Initial Funding
Agreements provided that any assignee shall enter info the Funders' Direct
Agreement in refation to the exercise of its rights, if the Authority sc requires,

An Authority shall be enfiled to assign, transfer or dispose of the whole of this
Agreement and/or the Leases or any other agreement entered intc in connection
with this Agreement to which that Authority and Sub-hubco are both party to:

57.4.1 the Scottish Ministers, ancther Health Board or any other person
or body replacing any of the foregoing (or to whom the Scoitish
Ministers exercising their statutory righis would be entitled to
transfer such benefits) covered by the National Health Service
(Residual Liabilities) Act 1996, or

57.4.2 any other Participant which has sufficient financial standing or
financial resources fo perform the obiigations of the Authority
under this Agreement and any other agraements to which such
assignation, transfer or disposal relates,

without the consent of Sub-hubco, provided that an Authority's right, title and
interest in and to the Leases is assigned, transferred or disposed of at the same
time and fo the same entity as any assignation, transfer or disposal of this
Agreement. The prior written consent of Sub-hubco (nhot to be unreasonably
withheld or delayed) shall be required for any other assignation, transfer or
disposal by an Authority of the whole or any part of this Agreement or of any
agreement entered intc in connection with this Agreement ic which that Authority
and Sub-hubco are both party, provided that nothing in this Clause shall restrict
the rights of the Scottish Ministers to effect a statutory transfer,
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Sub-contraciors

§.5

57.8

BEY

B TA

£7.8

Sub-huboo shgll, without prejudice to Clause 577, procure that none of ths
parsons Hsted below shall sub-contract all for substantially 48 of their obiigations
under of in the agremant set out next o i#s name;

Person Contract

Contractor Authority A Construction Contract

Authority B Construction Contract
Service Provider Servics Contract

without, in each case, the prior written consent of ths relevant Authority (such
congsent not 1o be ulmeasonabiy withheld or delayed). To swodd doubt, (f) any
failure o comply with Clauss §7.7 shall bs a reasonable ground for withhoiding
consent ang {i{) consent shall, without prejutiice {0 the other provisions of Clause
57.5. not be required in réspent of the appointiment of any sardy surrently approved
by the refevant Authority as a suitable replacement.

if the confract set out next lo the neme ¢of any person refarred o in Clause §7.5
shall gt any lime lapse terminsts or atherwise cease 1o be in fll force and effect
fwhather by reason of expity or dtherwisae), with the effect that such person shall
cease 1o acl in relation to the Project, Sub-huboo shell forthwith appoint &
replacemsnt (subject o complianes with Dlause 57.5),

Sub-hwibeo shall procurs thet any replacement for any pearson yefetred to in Clauss
1.5, any member of the Professions Team or any Key Sub-Conlractor shall enter
info a contract upon e same or substantially simiiar s @6 the porsen 8o
replaced and shall also entsr info a collalers agreement on the same or
substantially the same terms &8 the relevant Collateral Agreemeant or Key Sub-
Contractor Coliateral Agreemsant ag applicable entered into by the person so
repkaced,

Sub-hubeo underizkes i oblain and deliver to the relevant Authority within 10
Business Days of the date of appointment of sach Key Sub-Contractor, coliateral
warraniy agreements i the form of the Key Bub-Contractor Cullaterat Agreement
{subsect fc any reasonable amengments required by ihe Key Sub-Contractor
andfor the reigvant Authority approved by the Key Sub-Contrastor andinr the
relevant Authority as appropriate}, validly executed in self proving form by the
relevant Key Sub-Contractor, the Conbracter and Subhubco together with &
cerified e copy of the sub<contract entered inie batween the Contractor and the
relevant Key Sub-Contracior

Whare Sub-hubies endars inlo g cortract with a sub-pontracior for the puiposes of
parrying out the Project Operations or any part of the Project Operations ynder this
Agreement, Sub-hubao shall cause 8 ferm o be included in such contrack

B7.8.4 which requirss payment to be madie to the sub-contractor within
a specified pericd not exceeding thirty (36) days fram raceipt of a
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58

valid invoice as defined by the contract requiremenis and in the
case of the provision of Services provides that, for the purpose of
payment alone, where the relevant Authority has made payment
to Sub-hubco and the sub-contractor's invoice includes Project
Operations in relation to which payment has been made by the
refevant Authority then, to the extent that it relates to such
Project Operations, the invoice shall be treated as valid and
payment shall be made to the sub-contractor without deduction
(but without prejudice to any right to deduct or set off validly
arising under the terms of the confract with the sub-contractor);
and

57.8.2 which notifies the sub-contractor that the contract forms part of a
iarger contract for the benefit of the relevant Authority and that
should the sub-contractor have any difficulty in securing the
fimely payment of an invoice that matter may be referred by the
sub-contractor to the relevant Authority's Representative; and

578.3 in the same terms as this Clause 57.8 (including for the
avoidance of doubt this Clause 57.8.3) subject only to
modification to refer to the correct designation of the equivalent
party as the supplier and recipient of the relevant Project
Operations as the case may be.

Replacement of a non-performing Sub-Contractor

87.8

57.10

57.11

On the substitution or replacement of 2 Service Provider due to a breach ar defauit
under the Service Contract, Sub-hubco may elect, subject fo Clause 57.11 and
provided that at the time of making such election ne notice of termination has been
served under this Agreement, that for the purposes of Clauses 40.1.8 (Deductions}
and 40.1.9 {(Waming Notices) only, all Deductions incurred and Warning Notices
served prior to the date of such substitution or replacement in relation to such
Service Contract (and not for the avoidance of doubt in relation to performance
under any other Service Contract) shall be disregarded by virtue of Clause 57.10
helow.

If Sub-hubco makes an election pursuant o Clause 57.9 above then, with effect
from the date of substitution or replacement of the Service Provider, all Deductions
incurred and Warning Notices served prior to that date shall be disregarded for the
purposes of Clause 40.1.8 (Deductions) and Clause 40.1.9 {Warming Nolices).
For the avoidance of doubt, an Authority shali retain the right to make Deductions
in accordance with Schedule Part 14 (Payment Mechanism) in respect of the
Availability Failures andfor Performance Failures to which the Deductions and/or
Warning Notices are attributable.

Sub-hubco shall be entitled to make an election pursuant to Clause 57.9 on a
maximum of two occasions during the Project Term.

OWNERSHIP INFORMATEION AND CHANGES IN CONTROL

58.1

Sub-hubco represents and warrants te the Authority that at the date of this
Agreement the legal and beneficial ownership of Sub-hubco is as set out in
Schedule Part 29 (Sub-hubco Information) and that, other than any Sharehoider
pre-emption rights, no arrangements are in place that have or may have or result
in any sale, transfer or disposal of any legal, beneficial, equitable or other interest
in any or ali of the shares in Sub-hubco.
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80

68.2

58.3

58.4

58.5

58.6

Sub-hubco shall inform the Authority as soon as reasonably practicable (and in
any event, within thirty (30) days) of any Change in Confrol occurring in respect of
Sub-hubco,

An Authority may, not more than twice in any Contract Year, or at any time when a
8ub-hubco Event of Default is cutstanding, require Sub-hubco to inform it, as soon
as reasonably practicable and in any event within thirty (30) days of receipt of an
Auttiority's request for details, of any Change in Control in respect of Sub-hubco.

Sub-hubco's obligations under Clauses 58.1 and 58,2 above shall, except where a
legal transfer of shares has occurred be limited to the exient of Sub-hubco’s
awareness having made all reasonable enquiry.

Subject to Clause 58.6, prior to the expiry of a period of twelve (12) months
commencing on the final Phase Actual Completion Date, no Change in Control in
any or all of the shares in Sub-hubco shall be parmitted without the prior written
approval of the Authority A and Authority B {acting together). Any Change in
Controt arising as a conseguence of either:

58.6.1 the grant or enforcement of security in favour of the Senior
Funders over or in relation to any of the shares of the Sub-
hubco, provided that any document conferring security over any
shares has been approved by Authority A and Authority B (acting
together) {such approval not to be unreasonably withheid or
delayed); or

5862 any transfer by a Shareholder to an Associate of such transferor,

shall be disregarded for the purpose of this Clause 58.5 above. Where Clause
58.5.2 applies and subsequent to any such transfer (the “Original Transfer”) the
transferee ceases {o be an Associate of the original transferor, it shall be a breach
of this Clause 58.5 if the shares or inferests which were the subject of the Original
Transfer are not within 20 Business Days of the transferee ceasing to be an
Associate of the original transferor, transferred o the original transferor or any
Associate of such transferor.

No Change in Control (at any time) in any or alt of the shares in Sub-hubco (or any
company (other than a public quoted company whose equity securities are listed
on a recognised investment exchange, as defined in section 285 of the Financial
Services and Markets Act 2000) holding shares in hubco, Sub-hubco or in any
company (or its shareholders) holding shares in such a company (or its
shareholders)) shall be permitted without the prior written approval of Authority A
and Authority B (acting together) where the person acquiring control is a
Resiricted Perseon.

MITIGATION

Each Authority and Sub-hubco shall at all times take all reasonable steps to minimise and
mitigate any loss for which the relevant parly is entitied to bring a claim against the other
party pursuant to this Agreement.

DATA PROTECTION

Data Protection
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80.1 For the purpese of the following Clauses, the term "personal dete” shall have the
meaning Jiven ta itin the Dala Protection Act 1888,

852 Sub-nubco undstigkes io the Authorily that i shall comply with the obligations of &
“data controfler" under the provisions of the Seventh Data Protestion Principle as
st out in Schedule 1 of the Data Profection Act 1998, s geidition, Sub-hubco:

80.2.1 warrants that ¥ has, or will have at alt material imes, fand it shal
use best ergleavours to procure that all Sub Confracions (and
their agents ardd sub confraciors of any ter have or will have at
all material imes) the appropriate technical and organisational
meEasures in place against unauthorised or uniawful processing
of parsonal data and against accklental s or destruction of, or
damgage to, personal data held or processed by it and that it has
taken, or will gke at aff maters Smes, ofl mosonable sleps o
ansutre the relisbility of any of s siaff which will have access ©
parsonal dala processed as part of the Project Operations,

50.2.2 undertakes that it will act anly an the instructions of the relevant
Authority in relation {o the processing of any personal dals mads
availabis by of on behalf of the relevant Authority as gart of the
Project Operations;

66,25 underiakes that it will only obtaln, hold, process, use, store and
disciese personal data as is nesessary to perform its obligations
under this Agreement snd (without prejudice to Clause 52
{Genarai glandards); that such daid wil be held, processed,
used, stored and disciosed only in accordance with the Data
Protection Act 1888 ant ahy other applicable Law; and
852 4 undentakes fo aliow an Authority access to any relovant pramisss
an reasonable nolice to inspect s pronedures described at
Clause 50 2.1 above.
61 CONFIDENTIALITY
6.1 The Authorty shall, subject to (lause 61.2 and Schedule Parl 26 be entitled fo
miake the decumants and iformmtion listed in this Chause 81.1 Freely available io
the sublic (which may include, withowt limitation, publication on the Authority's
websita)
61.1.% ihis Agreament;
54.1.2 e independant Tester Contrach
£1.1.3 the Coliglerst Agreements;
61.1.4 the Key Sub-Contracior Colladeral Agreamerndts,;
61.1.5 he payment and performance report and

41,18 e Finanoial Model (a8 updated from fime fo time I socordancs
with tivis Agreement),
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and Sub-hubco acknowiedges and agrees that, subject to the exclusion of information
referred to in Clause 61.2.2, the provision or publication of the documents and information
listed in this Clause 61.1 shali not give rise to any liability under the terms of this Agreement
or otherwise. An Authority shall nefify Sub-hubco in writing not less than ten (10) Business
Days prior to any intended provision or publication of information pursuant to this

Clause 61.1.
61.2
61.2.1

61.2.2

61.2.3

Permitted Disclosure

The parties agree that the provisions of this Agreement, the
Financial Modal and each Anciflary Document shall, subject to
Clause 61.2.2 below, not be treated as Confidentiai Information
and may be disclosed without restriction and Sub-hubco
acknowledges that the Authority shall, subject to Clause 61.2.2
below, be entitled to make this Agreement, the Financial Model
and each Ancillary Document available in the public domain.

Clause 61.2.1 above shail not apply to provisions of this
Agreement, the Financial Model or an Anciifary Document
designated as Commercially Sensitive Information and listed in
Schedule Part 26 (Commercially Sensifive Information) o this
Agreement which shalfl, subject to Clause 61.3 be kept
confidential for the periods specified in that Schedule Part 26
{Commercially Sensitive Information),

The parties shall keep confidential all Confidential Information
received by one parly from ancther party relating to this
Agreement and Ancillary Documents or the Project and shall use
ait reasonable endeavours fo prevent their employees and
agents from making any disclosure to any person of any such
Confidential Information.

61.3 Clauses 61.2.2 and 61.2.3 shall not apply to:

61.3.1

61.3.2

61.3.3

61.3.4

any disciosure of information that is reasonably required by any
person engaged in the performance of thair obligations under
this Agreement for the performance of those obligations;

any matter which a party can demonstrate is already or becomes
generally available and in the public domain otherwise than as a
result oF a breach of this Clause;,

any disclosure fo enable a determination io be made under
Schedule Part 20 (Dispute Resolution Procedure) or in
connection with a dispute between Sub-hubco and any of is
subconfractors,

any disclosure which is required pursuant to any Law or
Parliamentary obligation placed upon the party making the
disclosure or the rules of any stock exchange or governmental or
regulatory authority having the force of law or, if not having the
force of Jaw, compliance with which is in accordance with the
general practice of persons subject to the stock exchange or
governmental or regulatory authority concerned,
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61.3.5

61.3.8

61.3.7

61.3.8

61.3.9

any disclosuse of information which is already lawfully in the
possession of the receiving party, prior o is disclosure by the
disclosing party;

any provision of informations fo the parties’ own professional
advisers of insurance advisers or o the Senior Funders or the
Senior Funders' professional advisers or insurance advisers or,
where it is proposed that a person should or may provide funds
(whether directly or indirectly and whether by loan, equity
participation or otherwise) fo Sub-hubco to enable it to carry out
its obligations under this Agreement, or may wish to acquire
shares in Sub-hubce andfor hubco in accordance with the
provisions of this Agreement 1o that person or their respective
professional advisers but only to the extent reasonably
necessary (¢ enabile a decision to be taken on the proposal,

any disclosure by an Authority of information relating to the
design, construction, operation and maintenance of the Project
and such other information as may be reasonably required for
the purpose of conducting a due diligence exsrcise, 10 any
proposed new contractor, its advisers and lenders, should that
Authority decide fo retender this Agreement; or

any registration or recording of the Consents and property
registration required,

any disclosure of information by an Authority to any other
department, office or agency of the Government or their
respective advisers or to the Scoltish Futures Trust or to any
person engaged in providing services to the Authority for any
purpose related to or ancillary to this Agreement;

61.3.10 any disclosure for the purpose of.

{a} the examination and cerfification of an Authority's or
Sub-hubco's aceounts;

{h) any examination pursiant to section 6(1) of the
National Audit Act 1983 of the economy, efficiency
and effectivaness with which an Authority has used
its resources;

{€) complying with a proper request from either pary's
insurance adviser, or insurer on placing or renewing
any insurance policies; or

{d) {without prejudice to the generality of Clause 61.3.4)
compliance with the FOKS)A andfor the
Environmental Information (Scotland) Regulations;

61.3.11 disclosure pursuant to Clause 61.1; or

61.3.12 disclosure o the extent required pursuant to Clause 63.2,
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62

6§1.4

815

61.8

e1.7

61.8

61.9

provided that, to avoid doubt, neither Clause 61.3.10(d) nor
Clause 61.3.4 above shali permit disclosure of Confidential information
otherwise prohibited by Clause 61.2.3 where that information is exempt
from disclosure under section 38 of the FOI(S)A.

Where disclosure is permifted under Clause 61.3, other than under
Clauses 61.3.2, 81.3.4, 61.3.5, 61.3.8 and 61.3.10, the parly providing the
information shall procure that the recipient of the information shall be subject to the
same obligation of confidentiality as that confained in this Agreement.

Sub-hubco shall not make use of this Agreement or any information issued or
provided by or on behalf of an Authority in conpection with this Agreement
otherwise than for the purpose of this Agreement, except with the written consent
of the Authority (in the case of the use of this Agreement) and the relevant
Authority in the case of such other information referenced in this Clause 61.5.

Where Sub-hubco, in carrying out its obligations under this Agreement, is provided
with information relating to any Authority Party, Sub-hubco shall not disclese or
make use of any such information otherwise than for the purpose for which it was
provided, unless Sub-hubco has obiained the prior written consent of that person
and has obtained the prior written consent of the relevant Authority.

On or before the Expiry Date, Sub-hubco shall ensure that all documents or
computer records in its possession, custody or control, which contain informafion
relating to any patient or Authority Party including any documents in the
possession, custody or control of a Sub-Contractor, are deiivered up to the
ralevant Authority.

The parties acknowledge that Audit Scottand has the right to publish details of this
Agreement {including Commercially Sensitive Information) in its relevant reports to
Parliament.

The provisions of this Clause 61 (Confidentiality) are without prejudice to the
appfication of the Official Secrefs Acts 1811 to 1989,

Announcements

61.10

Unless otherwise required by any Law or any regulatory or governmental authority
{(but only to that extent), neither party shail make or permit or procure to be made
any public announcement or disclosure (whether for publication in the press, the
radio, television scraen or any other medium) of any Confidential Information or in
the case of Sub-hubco of its (or any Sub-hubco Party's) interest in the Project or,
in any such case, any matters relating thereto, without the prior written consent of
the other party (which shali not be unreasonably withheld or delayed).

FREEDCOM OF INFORMATION

62.1

2.2

Su-hubco acknowledges that the Authority is subject to the requirements of the
FOIS)A and the Environmental Information (Scotiand) Regulations and shali
assist and cooperate with an Authority to facilifate an Authority's compliance with
its Information disclosure requirements pursuant to the same in the manper
provided for in Clauses 62.2 to 62.8.

Where an Authority receives a Request for information in relation to Information
that Sub-hubce is hoiding on its behaif and which that Authority does not hold itself
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82.3

B2.4

2.8

62.6

82.7

the relsvant Authority shalt refer to Sub-huboo such Request for Information as
soon as practicabls and in any evenl within five (8 Business Days of recelving
such Ragquest for information and Sub-hubeo shall:

62.2.% provide the relavent Aythorily with a copy of all sush infoemation
in the forrn thal the mlevant Authority requires @8 soon as
practicable and In any event within five (&) Business Days {or
such other period as the Authority acling reasgnably may
specify) of the relevant Authorily's request, and

8222 provide sl necessary assislance as reasonably requested by the
relevant Authority in comnaction with any such Information, io
enable the relevant Auihonly to respond 0 the Retuest
information within the ima for compliance set out in saction 10 of
the FOIS)A or Reguiation & of the Environmental information
{Scoliand) Regutations,

Fpliowing notification under Glause 82,2, and up until such fime as Sub-hubeo has
provided the relevant Auihorily with ali the information specified in Clause 62.2.1,
Sub-hubee may make repraseniations fo the relevant Authority as (o whethsr or
not or on what basis Informalion requested should be distlosed, and whether
further information should reasonably e provided in order i identfy and Incale
the inforrpation redquested, provided giways that the rslevant Authorily shall be
responsible for determining at its sbsoluia discretion:

62.3.1 whother Information s exempt from dsclosure wder ihe
FOUHSIN amd e Envirowpendal  Information  {Sootiand)
Reguations;

£2.3.2 whether Information is to be disclosad in response I a Reguest
for Information, and

in no avent shall Sub-hubdd respond disactly, or allow s Sub-Contrachs to
respond dirgctly, to 2 Request for Information unless expressly authorised 10 do 30
by the relsvant Authority,

Sub-hubco shall ensure that all information held on bahaif of the Avthority s
rofained for disciosure for at least the number of years (from the date it s
acnuired) specified in the relevant Authority Policy relating 1o records relantion and
shall permi the refevant Authorify o inspact such information as regussiad from
time to time.

Subhuhon shall transfer {o the relevant Authorily any Fegusst for Information
received by Sub-huboo as soon 88 practicsble and in any avent within two (2§
Business Days of receiving 1

Bulrhuboo acknowiadges that any fsls provided by it listing or oullining
Confidentinl Information are of indicative value only and that an Authorly may
nevertheless be obliged to disclose Confidental Information in accordance with
the requiremnents of FOISA and the Environmental (Scotland) Regalations,

in the event of a request from an Authorily pursuant to Clauss 82.2 Sub-hubco
shail as soon as praclicable, and in any event wilhin five (5} Business Days of
receist of such request, Inform the relevant Authority of Sub-hubco's estinsted
cosig of complying with the requast fo the exient thase wouid be recovershie,
incurrad by the mlevant Authority, under sechion 13{1) of the FOUSIA and the
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63

62.8

62.9

Fees Regulations. Where such costs (either on their own or in conjunction with
the Authority’s own such costs in respect of such Reguest for information) will
exceed the appropriate limit referred to in section 12(1} of the FOI(8)A and as set
out in the Fees Regulations {the "Appropriate Limif") the relevant Authority shall
inform Sub-hubco in writing whether or not it still requires Sub-hubeo to comply
with the request and where it does require Sub-hubco fo comply with the request
the ten (10) Business Days period for compliance shall be extended by such
number of additional days for compliance as the reievant Authority is entitled to
under section 10 of the FOI{S)A. In stich case, the relevant Authority shall notify
Sub-hubeo of such additional days as soon as practicable after becoming aware of
thern and shall reimburse Sub-hubco for such costs as Sub-hubco incurs in
complying with the request to the extent it is itself entitled 1o reimbursement of
such costs in accordance with its own FOI(S)A policy from time to time.

Sub-hubco acknowledges that (notwithstanding the provisions of Clause 61
{Confidentiality)} the relevant Authority may, acling in accordance with the Scotlish
Ministers Code of Practice on the Discharge of Functions of Public Authorities
under Part 8 of the Freedom of information (Scotland) Act 2002 (the "Code"},
and/or having full regard to any guidance or briefings issued by the Scotfish
information Commissioner or the Scottish Ministers, be obliged under the FOI(S)A,
or the Environmental Information {Scolland) Regulations to disclose Information
concerning Sub-hubco or the Project:

62.8.1 in certain circumstances withowt consulting with Sub-hubco; or

62.8.2 foliowing coensultation with Sub-hubco and having taken their
views into account,

provided always that where Clause 62.8.1 above applies the relevant Authority
shall, in accordance with the recommendations of the Code, draw this to the
attention of Sub-hubco prior to any disclosure.

In the event that Sub-hubce is or becomes subject to Environmental Information
{Scotland) Regulations or FOI(S)A it shall comply with its obligations under
Environmental information (Scotland) Regulations and FOI(S)A. In doing so, it will
use reasonable endeavours to consult the relevant Authority before disclosing
Information about them or any agreement entered into between the relevant
Authority and Sub-hubco.

INFORMATION AND AUDIT ACCESS

63.1

63.2

Sub-hubco shall provide to the relevant Authority's Representative all information,
documents, records and the like in the possession of, or available to, Sub-hubco
{and to this end Sub-hubco shall use all reasonable endeavours to procure that all
such items in the possession of the Contractor or any Service Providers shall be
available (o it and Sub-hubco has included, or shall inciude, relevant terms in all
contracts with the Contractor or any Service Providers fo this effect) as may be
reasonably requested by an Authority's Representative for any purpose in
connection with this Agreement.

For the purpose of,
83.2.1 the examination and cerlification of an Authority's accounts; or

63.2.2 any examination pursuant to section 23 of the Public Finance
and Accountability (Scotland) Act 2000 of the economy,
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63.3

efficiency and effectiveness with which the Authority has used its
resources,

the Auditor General for Scotland may examine such documents as he may
reasonably require which are owned, held or otherwise within the control of Sub-
hubco (and Sub-hubco shall procure that any person acting on its behalf who has
such documents and/or other information shall also provide access) and may
require Sub-hubco to produce such oral or written explanations as he considers
necessary.

Sub-hubco shall provide and shall procure that its Sub-Contractors shall provide
such information as an Authority may reasonably require from time to time {o
enable it to meet its obligations to provide reports and returns pursuant to
regulations, directions or guidance applicable to that Authority including, without
limitation, reports and returns regarding the physical condition of buildings
occupied by that Authority, health and safety, under the firecode, relating to
environmental health and to comply with requirements for the provision of
information relating to achievement of customer service targets.

64 NOTICES

64.1

64.2

All notices under this Agreement shall be in writing and all certificates, notices or
written instructions to be given under the terms of this Agreement shall be served
by sending the same by first class post, email, facsimile or by hand. leaving the
same at

If to Sub-hubco Address: Miller House, 2 Lochside View, Edinburgh
Park, Edinburgh EH1 9DH

Fax No: 0870 336 5361

Email:
if to Authority A Address: Caithness General Hospital, Wick KW1 5NS

Fax No: 01955 604 606

Email;

if to Authority B Address: Summerfield House, 2 Eday Road,
Aberdeen AB15 6RE

Fax No: 01224 558 721

Email:

Where any information or documentation is to be provided or submitted to the
Authority's Representative or the Sub-hubce Representative it shall be provided or
submitted by sending the same by first class post, email, facsimile or by hand,
leaving the same at:

If to Sub-hubco's Representative Address: Miller House, 2 Lochside View,
Edinburgh Park, Edinburgh EH1 8DH

Fax No: 0870 336 5361
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64.3

64.4A

e

If to the Authority A Representative Address: Caithness General Hospital, Wick
KW1 5NS

Fax No: 01955 604 606

Email —
(copied to Authority B)

If to the Authority B Representative Address: Summerfield House, 2 Eday Road,
Aberdeen AB15 6RE

Fax No: 01224 558 686

emei
(copied to Authority A)

tither party to this Agreement (and their Representative)} may change its
nominated address or facsimile number by prior notice to the other party.

Notices given by post shail be effective upon the earlier of (i) actual receipt, and (ii)
five (5) Business Days after mailing. Notices delivered by hand shall be effective
upon delivery. Notices given by facsimile shall be deemed to have been received
where there is confirmation of uninterrupted transmission by a transmission report
and where there has been no telephonic communication by the recipient to the
senders ({to be confirmed in writing) that the facsimile has not been received in
legible form;

64.4.1 within two (2) hours after sending, if sent on a Business Day
between the hours of 9am and 4pm; or

64.4.2 by 11am on the next following Business Day, if sent after 4pm,
on a Business Day but before 9am on that next following
Business Day.

Notices given by e-mail shall be deemed to have been received;

(d) at the time the e-mail enters the Information System of the intended
recipient designated by them to receive electronic notices pursuant to
this Agreement (as identified by the e-mail address specified in Ciauses
64.1 and 64.2 or notified from time to time under Clause 64.3} if on a
Business Day between the hours of 89am and 4pm

(e) by 11am on the next following Business Cay, if the time the email enters
the intended recipient's reievant Information System after 4pm, on a
Business Day but before 9am on that next following Business Day,

and provided that no error message indicating failure to deliver has been received
by the sender and provided further that within 24 hours of transmission a hard
copy of the e-mail signed by or on behalf of the person giving it is sent by post or
delivered by hand to the intended recipient in accordance with the provisions of
Clauses 64.1 and 64.2.
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65

67

NO WAIVER

65.1

Any relaxation, forbearance, indulgence or delay (together "indulgence”) of any
party in exercising any right shall not be construed as a waiver of the right and
shall not affect the ability of that parly subsequently to exercise that right or fo
pursue any remedy, nor shall any indulgence constitute a waiver of any other right
(whether against that party or any other person).

Continued effect — no waiver

65.2

Notwithstanding any breach of this Agreement by either party, and without
prejudice to any other rights which the other parly may have in relation to it, the
other party may elect {o continue to treat this Agreement as being in full force and
effect and to enforee its rights under this Agreament. The failure of either party to
exercise any right under this Agreement, including any right to terminate this
Agreement and any right to claim damages, shall not be deemed a waiver of such
right for any continuing or subsequent breach.

NO AGENCY

66.1

66.2

86.3

Nothing in this Agreement shall be construed as creating a parinership or as a
confract of employment between an Authority and Sub-hubce.

Save as expressly provided otherwise in this Agreement, Sub-hubco shall not be,
or be deemed to be, an agent of any Authority and Sub-hubco shall not hold itself
out as having authority or power to bind any Authority in any way.

Without limitation to its actual knowledge, Sub-hubce shall for all purposes of this
Agreement, be deemed to have such knowledge in respect of the Project as is
held (or ought reasonabiy to be held) by any Sub-hubco Party.

ENTIRE AGREEMENT ‘

67.1

67.2

Excapt where expressly provided otherwise in this Agreement, this Agresment
constitutes the entire agreement between the parties in connection with its subject
matter and supersedes all prior represantations, communications, negotiations
and understandings concerning the subject maiter of this Agreement.

Each of the parties acknowledges that,

87.2.1 i does not enter into this Agreement on the basis of and does
not rely, and has not relied, upon any statement or
representation (whether negligent or innacent) or warranly or
other provision (in any case whether oral, writlen, express or
implied) made or agreed to by any person {whether a parly to
this Agreement or nof} except those expressly repeated or
referred to in this Agreement and the only remedy or remedies
available in respect of any misreprasentation or untrue statement
made to if shall be any remedy available under this Agreament;
and

67.2.2 this Clause shall not apply to any statement, representation or

warranty made fraudulently, or o any provision of this
Agreement which was induced by fraud, for which the remedies
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68

70

Fal

72

avaliable shail be 3 those avalable under the lew governing this
Agresmeant,

THIRD PARTY RIGHTS

Bave fo the extent expressiy provided in this Agreement and, o avoid doubt, without
prajudice to o terms of e Fupders' Direct Agreemant or the rights of any permitied
successo? o the rights of Sub-hubeo o of any permitied assignes, 1 is expressly declared
that no rights shall bs conferred under and arising out of this Agreement upan any person
other than Authority A, Authority B and Sub-hubeo and without prejudics o tha generaiify of
the foregoing, there ghall not be craated by this Agreement a jus guassium ferfio in favour
of any person whatsoever.

SEVERABILITY

if any provision of this Agreement shall be declarad invald, vnenforceable ¢r Hagal by the
courls of any jurisdiction to which # is subject, such provision may be seversd and such
mwvalithty, unenforosabillty or flegality ghall not prejudice ar affect the validity, enforceabilily
arel legality of e romaining proviskons of this Agreement.

CONFLICTS OF AGREEMENTS

in the evert of any woniiict betwesn this Agreemant and the Proipet Documents, the
provisions of this Agresment shall prevail

COSTS AND EXPENSES

Fach party shal be responsibie for paving #s own cosle and expenses incurred in
conneation with the negotiation, preparation and execution of his Agreament.

FURTHER ASSURANCE

Each party shall do ali things and sxscule all further documents necasaary to give full effect
o this Agresment
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73 GOVERNING LAW AND JURISDICTION

731 This Agreement shall be considered as a contract made in Scotland and shall be
subject to the laws of Scotland.

73.2 Subject to the provisions of the Dispute Resolution Procedure, both parties agree
that the courts of Scotland shall have exclusive jurisdiction to hear and settle any
action, suit, proceeding or dispute in connection with this Agreement and
irrevocably submit to the jurisdiction of those courts.

IN WITNESS WHEREOQOF these presents typewritten on this and the preceding 133 pages together
with the Schedule in 27 Parts are executed by the parties hereto as foilows:

SUBSCRIBED for and on behaif of GRAMPIAN HEALTH BOARD
At 14 Bshaped Sh\eu-? G108Go-J
onthe 7% day of MgV I~ 20@

by
.o eonee e ... Authorised Signatory
e e PHNE RAME
. Authorised Signatory
Print name

SUBSCRIBED for and on behalf of HIGHLAND HEALTH BOARD
At 1) Bothweld Streek, Criaggaw
on the oqg day of MW 201’3

Authorised Signatory

Print name

by-
.. Print name ’
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SURSCRIBED for and on behalf of HUB NORTH SCOTLAND (FWT) LIMITED
a LONBLLGH

o~ | ;
on the l q day of A{?fl (L 2017 3

by

. Director

Witness
Full name

Address

135



SCHEBULES

SCHEDULE PART 1
DEFINITIONS AND INTERPRETATION
SECTION 1

In this Agreement unless the context otherwise requires:

“5 Year Maintenance Plan” means the plan, to be prepared by or on behaif of
Sub-hubco, for any works for the maintenance or
repair of the Facilities, including the renewal or
replacement of plant or equipment as necessary,
during each rolling five year pertiod for the
duration of the Project Term;

"Aberdeen City Council” means Aberdeen City Council or its successor in
ownarship of the Woodside Retained Property;

‘Actual Commissioning End Date’ means the date specified in the relevani
Commissioning Completion Certificate issued by
the Independent Tester pursuant to Clause 18.4;

“Actual Liability” has the meaning given in Clause 46€.7.3;

*Addltional Permitted Borrowing” means on any date, the amount equal to any
amouft of principat cutstanding under the Senior
Funding Agreements (as the same may from
time to time be amended, whether or not with the
approval of the Authority) in excess of the
ammount of principal scheduled under the Senior
Funding Agreements at Financial Close to be
outstanding at that date;

but only to the extent that:

(@)
his amount is less than or equal to the
Additional Permitted Borrowings Limit;
and

(b}
n respect of any Additional Permilted
Borrowing the Agent is not in material
breach of s obligations under clause
9.4.3 of the Funders' Direct Agreemant
as it applies to such Additional Permitted
Borrowing,

and provided further that any such excess
amount of principal which is:

{i) invested as part of any Qualifying
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"Additional Pormitted Borrowings Limit’

"Additional Rights™

‘Adjudicator’

“Adverse Planning Decision”

“Affiliate”

£

Change, of

i quistanding from tima to time as 2 ragult
of any drawing under the Senior Funding
Agresmerds as entered infp at the dale
of this Agrzement, distegarding any
subszauent smendmant; or

(i} outstending from fime fo ime as & resull
of any amendment o the Senior Funding
Agreemonts in respest of which the
Authority has agreed thad ds Habilities on
a termination may be incrpssed pursuant
19 Clause 4.3

{ivi shall not be counled as Additional
Parmitted Borrowing,

meang an amount equal to:

{a) 0% of the Orginal Senior
Commitment, for  any  Additions
Permifted Borrowing subsisting in the
petiod from the date of Financiat Close
o the date on whinh fhe amount
outstanding under the Senior Funding
Agresments is raduced to 50% or less
of the Original Senior Commitment;
and thareafter

(o) the bigher of:

i} 5% of e Griginal Senior
Lommiiment, and

(i} the amount of any Additionsl
Permitied Borrowing culstanding
on the kast day of the period
referred o in paragraph 73.2{a);

maans in relation 10 each Site. the relavant righls
a% sel out in Sections 1), 20 angd 3D of Schedule
Part & {Land Matters);

has the moaning given in paragraph 4.1 of
Schedules Pt 28 (Dispule Resolufion
Procedure),

mesns a decision by a Relsvant Authorty
parsuant 1o which the Woodside Planning
Approval & amended, revaked, gquashed or
vtherwise rendered ineffective,

moans, i seiglion 10 any person, any holding
company or subgidiary of Hhat person or sny
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"Agent”

“Ancillary Documents”

“Ancillary Rights”

“Annual Service Payment”

“Approved RDD item”

“Associated Companies”

"Authority A Commissioning”

"Authority A Construction Contract’

subsidiary of such holding company, and
"holding company” and "subsidiary” shall have
the meaning given {o them in section 1189 of the
Companies Act 20086;

has the mearning given in the Funders' Direct
Agreement,

means the Construction Contracts, the Service
Contracis, the appointments of the Professional
Team, the appoiniment of the Key Sub-
Contraciors and the Performance Guarantees, all
as the same may be amended or replaced from
time: to fime;

means such rights as are set out in Section 1C,
Section 2C and Section 3C of Schedule Part 5
{Land Matters),

has the meaning given in Schedule Part 14
{Paymaent Mechanism);

means an item of Reviewable Design Data which
has been returned or has been deemed fo have
been returned endorsed either “Level A — no
comment” or "Level B — proceed subject to
amendment as noted" by the relevant Authority's
Representative pursuant to the provisions of
Clause 12 (Design,  Construgtion  and
Commissioning Process) and Schedule Part 8
(Review Procedure) (provided that in the case of
any item of Reviewable Design Data which has
heen returned or has been deemed to have been
retumed endorsed "Level B - proceed subject to
amendment as noted" Sub-hubco has taken
account of  lhe relevant  Authority's
Representative’s comments), as such item of
Reviewable Design Data may be varied or
amended from tfime o time in accordance with
Schedule Part 16 (Change Protocol);

means, in respect of a relevant company, a
company which is a Subsidiary, a Holding
Company or a company that is a Subsidiary of
the ultimate Holding Company of that relevant
company, and in the case of Sub-hubco shall
include hubco and each of the Shareholders, and
the term ‘“Associate” shall be interpreted
accordingly;

means the pre-completion commissioning
activities to be carded out by Authority A in
relation to Phase 1 in accordance with Clause 17
{Pre-Completion Commigsioning and
Completion),

means the design and build contract relating to
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"Authority A Deductions”

A Final Commigsioning

*Authority
Programme"

Authority A Facilities”

“Authotity A Matters”

*Authority A Post Lompletion

Commissioning”

“Authority A Project Dperations”

“Autherity A Proportion”

“Authority A Representative™

the Audhority A Works dafed (he same dale as
this Agreerment belwear Sub-hubeo and the
Corfraclor (which, ss al the dale of fhis
Agresment, is in the Agreed Form) as amended
or replaced from fwe fo ime in accondance with
this Agreament,

means any Deduclions applied by Authority A
art Authortty A Monthly Service Payment;

means e programme raigling i Phase 1 joindly
deveioped and agreed by Authorily A and Sub-
hubco in scconlance with the provisions of
Chsuge 171,

means the buildings and other facilities, together
with aff suppording Infrastruclure {inchuding fhe
Plant and the Group t Equipment), sxierna) hard-
standings, spacialist  surfaces  and  other
amnenities Iocated on the Tein Site {ncluding 38 a
minkmum 2 aspacts detaiied within Appendix 8
to Section 1 {Service Level Specification of
Schedule Part 12 {Service Requirements), as
required o enable Sub-huboo lo comply with s
chiigationg under this Agreament, ail as the same
may be varied, smended or suppiemented from
#ma to time in sccordanca with this Agreement);

means the Authorily A Works, e Autharity A
Commissioning, the Authorly A Post Complefion
Commissioning, the Authorily A 8arvices, the
Authorsty A Facilities, the Authorty A Projest
Qperstions, any Authority Pelicy applicabls o
Authority A, any Defects in the Authority A Works,
andior the Authority A Site;

mesny the rglevant post-compistion
commissioning activiies to be ¢aried out by
Authority A in accordance with Clause 181 (Post
Completion Corrssioningy,

means the samying out of the Authorily A Works,
the carryitg out of Subduibeo's Pre-Completion
Comwmssioning and  Subhubot's Posh
Compiation Commissioning at the Authority A
Facitiies, e management and provisies of the
Authoriy A Services and the performancs of all
other obligations of Subuhuboo owed t© Authority
A urdler this Agreament fram lime & time;

means 29.2% as amended from lime to fnxe
pursuan o Chause 1A S;

means the person $¢ appointed by Authority A
purssrd fo Clause 8 [Represeniatives),
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“Authority & Seevices™

“Authority A Site™

"Authority A Works”

“Authority Assets”

"Authority B Commissioning”

*Authority B Construction Contract”

“Authority B Deductions”

“Authority B Facilities”

means the services to be provided, managed
andfor procured by Sub-hubes i accordance
with Scheduls Part 12 (Service Regirrements) as
subseguendly  amended or  adiusled i
acoordance with this Agreement insofar as such
Services relste to the Authorly A Faciies or
Aihority A

means the land o be made avaiable fo Sub-
huboo for the completion of Authority A Works at
the Tain Bite;

mearns the design (including the preparation of gl
Design Data), construction, testing,
corapissianing and completion of the Authosity A
Facilitiez {including any temporary works) and the
instalistion of Equipment to be performed by Bub-
hubeo at the Tain Sile in accordance with this
Agresment (as variag, amended or supplemenied
from fime fo fme in aoooidance with this
Agresmenty,

means anyf assels and equipment or other
propasty used by, or ¢n bahalf of an Authority or
ary Authority Party, oiher (han the Facilifiss:

means tie relavant mre-completion
sormissioning schivities fo be carmied out by
Authority B in refation o Phase 2 or Phase 3, as
the case may be, in accordance with Clause 17
{Pra-Compietion Cosnmnigsioning e
Completion);

means the design and build contract refating to
the Authority B Works daled the same dale as
this Agreement between Sub-hubso and the
Conbractor  {which, a8 st the dete of this
Agreement, & in the Agreed Fomm) as amended
or replaced from lime o time i accordance with
this Agreeman;

mgans any Deductions asphied by Authority B lo
an Authority B Merihly Service Payment;

means the bulkdings and other faciiilies, together
with all supnorting infrastructure {inchuding tha
Plant and ths Group 1 Equipment), externad haig
standings, specialist surfaces and  olber
amenities joceted on the Woodside Site o the
Farres Site, as the sase may be (including a8 &
midertim all aspects detaded within Appsealix B
to Saction 1 (Service Level Specificatian) of
Schadule Part 12 {Service Reguirements), as
reguired & snshie Sub-hubco o comply with s
obligations under this Agreement, all as the same
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"Authority 8 Final Commissioning
Programme"

"Authority B Matters”

"Authority B Post Completion

Commissioning”

"Authority B Project Operations™

*Authority B Proportion™

“Authority B Representative”

"Authority B Services”

"Authority B Site"

"Authority B Works"

may be varied, amended or supplemented from
time to time in accordance with this Agreement;

means the programmes relating to, respectively
Phase 2 and Phase 3, jointly developed and
agreed by Authority B and Sub-hubco in
accordance with the provisions of Clause 17.1;

means the Authority B Works, the Authority B
Commissioning, the Authority B Post Completion
Commissioning, the Authority B Services, the
Authority B Facilities, the Authority B Project
QOperations, any Authority Policy applicable to
Authority B, any Defects in the Authority B Works,
and/or the Authority B Site;

means the post-complefion commissioning
acliviies to be caried out by Authority B at
Phase 2 or Phase 3, as applicable, in accordance
with Clause 181 (Post  Completion
Cormmissioningy;

means the carrying out of the Autherity B Works,
the canying out of Sub-hubco’s Pre-Completion
Commissioning  and  Sub-hubco's  Post-
Completion Commissioning at the Authority B
Facilities, the management and provision of the
Authority B Services and the performance of all
other obligations of Sub-hubco owed to Authority
B under this Agreement from time to time;

means 70.8% as amended from time fto tme
pursuart to Clause 1A.6;

means the persen so appointed by Authority B
pursuant to Clause 8 {Representatives),

means the services to be provided, managed
andfor procured by Sub-hubco in accordance
with Schedule Part 12 (Service Reguirements) as
subsequently amended or adjusted in
accordance with this Agreement insofar as such
Services relate to the Authority B Facilities or
Authority B,

means the land to be made available to Sub-
hubco for the completion of Authority B Works at
the Woodside Site and Forres Site;

means the design (including the preparation of all
Design Data), construction, testing,
commissioning and completion of the Authority B
Faciliies {inciuding any ternporary works) and the
installation of Equipment to be performed by Sub-
hubco at the Woodside Site and the Forres Site
in accordance with this Agreement (as varied,
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“Authority Change”

“Authority Change Notice”

*Authority Events of Default’

*Authority Party”

*Authority Planning Conditions™

*Auathorily Polivies”

‘Authorify's Commissioning’

"Authority's Construction Requirements®

amerded or supplemented from Hme fo tme in
accordance with this Agreernent};

has the meaning given i Sohedule Part 18
{Chengs Frotocol),

hag the maaning given in Scheduie Pad 16
{Change Prolacon;

el e meaning given i Clause 38.4;

maans in respect of each  Authority, that
Authurity's  agents, confraciors  and &b
gontractors of any tier andior s or their directors,
officers and employess argdior Communily
Services Providers (or any director, officer of
amploven of o Communily Services Provider or
any confractor or sub-contractor of any Ser of any
Copvanunity Services Provider) at the relevant
facitities with the authorty of the relevant
Authority but exciuding Sub-huboo, any Sub-
hubso Party and statutory urgierlakers and
utiiities and  "Authority Parties” shall be
congirued accordingly,

means those planhing c¢ondiions which the
refevant Authorily is discharging as set out in
Schadule Part 27;

means, subjed o Clause 277, the policies of
Adthorty A and Authorly B sst ot I the
document anrexed o s Agreement as
Aftechmaent A as amended from ime to fime;

means, in respect of the Authority A Faciities, the
Authority A Cormmissioning and, in respect of
asach of the Authority B Faciiies, tha relevant
Authority B Commissioning,

means the reguirement as set oul or identified in
Section 3 {Authority's Consiruction
Requiraments) of Schedule Part 6 {Construction
Matters) which apply equally to all Phases, with
the excaption of

{al chapter % and relevant paris of sections [0 and
E  of e  Aulhorilys  Construghon
Reguiremanis (which apply ondy fo Phase 1}

(b} chapter 10 and relevant paris of seclions D
ard B of the Authority's Construstion
Regiurements fwhich only apply only ko
Phase 2); and

{o) chapter 11 and relovant parts of gections D
and E of the Authorily's Construction
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“Authority's Distribution Share”

“Authority’s Maintenance Obligafions”

“‘Authority’s Post Completion Commissioning”

“Authority’'s Representative”

“Availabllity Failure”

"Base Date”

“Base Senior Debt Termination Amount’

“Beneficiary”

“Business Day’

"CAFM Software"

“Capital Expenditure”

*CDM Regulations”

‘Certificate of Practical Completion”

"Change’

Requirements {which apply only to Phase 3),

as amended from time o time in accordance with
the terms of this Agreement,

means the greater of:
() half of the First Threshoid Excess; and
(b the Second Threshold Excess;
has the meaning given in Clause 23.13,
means the Authorty A Post Completion
Commigsioning and the Authorily B Post
Completion Commissioning;

has the meaning given in Clause 1A.5;

has the meaning given in Schedule Part 14
{Payment Mechanism);

has the meaning given in paragraph 16 of
Section 2 (Inferprefation} of Schedule Part 1
(Definitions and Inferpretation);

has the meaning given in Section 8 (Definitions)
of Schedule Part 17 (Compensation on
Termination);

has the meaning given in Clause 49.3 {Conduct
of Claims),

means a day other than a Saturday, Sunday or a
bank holiday in Edinburgh;

has the meaning given to it in Clause 55.3A.1;

means capital expenditre (as such term is
interpreted in accordance with generally accepted
accounting principles in the United Kingdom from
time to time);

has the meaning given in Section 2 (Safety
During Consfrucliony of Schedule Part 6
{Construction Matters},

means a cerlificaie in the relevant form set out in
Schedule Part 22 (Ceriificates),

has the meaning given in Schedule Part 16
{Change Prolocol);
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‘Change in Controf”

*Change in Law”

"Clinical Servicog™

“Clinical Uss®

“Collateral Ayresments™

“Commencement Date”

[

“Commmercially Sensitive information

*Commissionern”

"Commissioning Completion Certificate”

means’

{z}  any sale or uthar disposal of any jegal,
beneficial or equitable intersstin any or
all of the equity shore cagial of a
corporation (including e control over
the exercige of voting rights conferred
on ihat souity share cgpital, contn
over the righl & appoint or remove
direclors or the rights to dividendsy
andifor

{cy zny other mimangements thal have or may
have or which resull in the same sBect
as paragraph {a; above;

means the coming inte effect or repsal {withoud
re-anactment or consolidation; in Scotiand of any
Law, or any amendmaent or variation to any Law,
or any judgament of @ relevant court of law which
changes binding pracedent in Scotiand i sach
case sfier the dale of Hhis Agreement;

means management, responsibiiity,
administiation and carrying out of the clinical and
medical services provided at the Faciitles by the
Audhonty from time fo time and which are not
sendces 1o be provided by Sub-hubco ¥ the
Authonty under this Agreement;

means the use of a room or gpgce o the extent
that it & used by Authority A or Authority B or ds
empioyees, tenants, agenis andlor ¢ontraclors
{but not. 1o avold doubl, Sub-bubeo Parties; for
carrying cut ihe Clinical Services;

meang the Coniraclor's Oollateral Agreements,
the Service Providsrs' Coliatersl Agreements and
the Professional Team Collateral Agresmaents;

mieans the dete of this Agreement;

means the sub set of Confidential Information
isted in <olumn 1 of Pat 1 (Commueroisly
Sensitive Contractual Provigions) and colume 1
of Padt 2 {Commerially Sensilive Materiah of
Schedule Part 26 (Commercially Sensitive
information) In each case for the period speifiad
in giiumn 2 of Parks | and 2 of Scheduls Part 26
{Commercially Sensilive information,

has the maeaning glven in Clause 35.3;

ineans a certificate in the raiovant form set ot in
Schedule Part 22 (Certificates);
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‘Commissioning End Bate”

“Lommitted Standby Fagility”

‘Community Bervices”

‘Community Services Provider”

“Gompensation Event”
"Compensation Payment”
‘Cormpietion Criteria”

“*Confidential Infocmation’

“Lonsents”

means the date by which the parties'
cormumnissioning activities are programmed o ba
completad  in accordance  with  the  Finat
Commissioning Programes,

means the Debl Service Reserve Fadidy, as that
torm is defined in the Loan Agrecmeant;

mesans ail services provided from the Facilities ag
ghvisaged by the Authorilys  Construction
Requirements  and/or ihe Senvice Lavsl
Spacification and such other garvices a8 may he
notifled fov Sub-hubco by ihe Authority Fom time
to tme;

means  any orgenisation (excimding fr the
avoidance of doubt the Authorily) providing any of
the Communily Bendoss at the relevard Facilities
from time {0 ime

hag the meaniing given in Clause 28.10,
has the meanng given in Glause 5.6,

means ®e Completion Tests as defined In
Appendix A of Schedule Pait 10 {Oufline
Lommissioning Programme) and as may be
apnlicable to each Phase,

means.

] information
that ought o be considersd as
confidential (however i is conveyad or
on whatever media it is skored) and
may include  information  whoss
disclosure would, or would be ikedy to,
prejugice the commercial  interests of
any person, rade secrels, Inkelactual
Property Rights ami knowbow of
sithar party and a¥ personsgl data and
sensiive personal data within ths
meaning of the Dats Profection Act
1888 and

® Commercially Sensitive Informiation;

means afl permigsiong, consents, approvals,
periificates,  permis, licerces,  statutory
agraaiments and authorisations reguired by Law,
and all necessary consents and agreements from
any third parties dncluding, without Bmitation, any
Pianning Parmission), neaded o catry ocut the
Froject Operations it aocordance with  thig
Agresment
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*Construction Contracts’

"Construction Phase’

“‘Consfruction Quality Plan”

“‘Contamination”

“Contract Month”

“‘Contract Year"

“Contracting Associate”

means each of the Authority A Construction
Contract and the Authority B Construction
Contract;

means aach of the Phase 1 Construction Phase,
the Phase 2 Construction Phase and the Phase 3
Construction Phase,

means the Phase 1 Construction Quality Plan,
the Phase 2 Construction Quality Plan and the
Phase 3 Gonstruction Quality Plam;

means all or any pollutants or contaminants,
including any chemical or industrial, radicactive,
dangerous, toxic or hazardous substance, waste
or residue {whether in solid, semi-solid or liquid
form or a gas or vapour) and including without
timitation genetically modified organisms,

means a calendar month provided that;

(a) the  first
Contract Month shall be the period
from and including the relevant
Payment Commencement Date to and
including the last day of the calendar
month in which the relevant Payment
Commencement Date falls; and

(b) the last Contract Month shall be the
pericd from and including the first day
of the calendar month in which the
Expiry Date or Termination Date (as the
case may be) falis to and inciuding the
Expiry Date or the Termination Date (as
the case may be);

means the period of twelve (12) calendar months
cornmencing on and inciuding the date of this
Agreement and each subsequent period of twelve
(12) calendar months commencing on each
anniversary of the date of this Agreement,
provided that the finai Contract Year shall be
such period as commences on and includes the
anniversary of the date of this Agreement that
falls in the year in which this Agreement expires
or is terminated (for whatever reason) and ends
on and includes the date of expiry or earlier
termination of this Agreement (as the case may
ba);

means the Contractor, any Service Provider and
any other entity which performs on behalf of Sub-
hubco any material function in connection with
this Agreement or the Project Operations;
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‘Contractor’

“Contractot's Collateral Agreements”

‘Coniractor's Site Managet”

‘Lontractor's Site Ruleg”

*Gonvictions”

“Beduction”

“Deemed Liability”
“Dotault Interest”

‘Defaull interest Rate”

“Pefects”

means Miller Construction (UK) Lim#ed sngaged
by Sub<huboo to cary out the Works and any
substitute  design  andior  buiiding  contractor
engagsd by Sub-huboe as may be permitied by
this Agresment;

means the coliateral agreemenis  among
Autharity A or Authority B, Sub-hubce and the
Confractor it e form sel o iy Section 1 of
Schedule Pt & {Collateral Agresaenis);

means B manager o be aphoinied by the
Conbrasior for purposes of supervision of gk day-
to-day achvities on the msievant Site;

muzns the Confratior's rylas, gppficable on the
rslevant Sie io the relevant Authority, Sub-
hubsu, the Contracior and thelr réspective sub-
contractors and suppliers of every lier during the
construction of the relevent Facilllies;

means other than in relalion 10 menor road traffic
offences, any wavipus of pending preseculions,
convictions, cautions and binding-over orders
{including any spent convictions as contempiated
by section 11} of The Rahabilitation of Offenders
Act 1874 by vittue of the exemplions specified in
Part I of Schedule 1 of the Rehabilitation of
Offenders Act 1974 {Exceplions) Order 1878 (8I
18751023} and $he Rehabilitation of Offenders
Act 1874 (Exclusions and Exceptions} (Scotland}
Order 2003 Socoltish SE 2003/231) or any
replacemant or amendmsnt to those Ordars),

means & deduction to be made in calsuigting &
Monthly Senvice Payment calculated  in
accordance with Section 3 (Dgduciions from
Monthly Service Paymenis) of Schedule Part 14
{Payment Mechanismy,

has e mescdng given in Clause 45.7.3;

rriedns any incrgased margin that is pavable to
the Senior Funders or which aocruss as o resui
of any paymant dus to the Senky Funders not
being made on the date on which i is due;

means 2% over LIBOR,;

means any defect or faull in the Works and/or the
Faciities (not being a Snagging Msfter} which
oopurs due 1o 2 fallure by Sub-hubco @ mest the
Authority's  Consiruction Reguiremsols  andfor
relevant Sub-hubco’s Proposals of otherwise 1o
comply with its obfigations undar this Agreement;
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“Delay Event’
‘Berogated Low Vaiue Change”

‘Design Date”

“Design Quality Plan’

“Lirect Losses”

“Disciosed Data”

“Discriminatory Change in Law”

has ihe mesning given i Clause 28.3;

has tha meaning gives in Schadule Part 18
{Change Proioco;

means & drawings, repoits, documents, plans,
soltware, formulae, calcuiations and other data
relating i the design, construction, testing andfor
gperation of 1he relevant Fagsilifies;

means the Fhase 1 Design Quality Plan, the
Phase 2 Dssign Qualily Plan amd the Phase 3
Design Cualty Plan;

means, subject to the provisions of Tause 54.1,
aif damage, josses, lishilites, ciaims, actions,
costs, expenses {ncluding the cost of legal or
professional seevices, legal costs being on an
agerd/iclient, client paying bDasis), proceedings,
demands and charges whelher anising under
staluls, sontract of 28 covnmon law g, & avoid
daubt, exnluding indirect Losses;

meang any Design Data and any other willen
inforinstion, data and documenis made avaiiahle
or issued 1o Sub-huboo or any Sub-hubso Partly
in tonrection with the Project by or on behalf of
an Authority {(or any Authorty Party} whether on,
bafore or aiter the execution of this Agraement;

means any Shange in Law the effect of which is
tts discriminate diractly againgt:

{a} faciiics whose design, sonstruction,
financing and operation ars procuwred
under the nub programme in relation to
other similar proiecis; or

(s} companies  underaking  projects
procured by contracts uynder the hub
programme i reladion to other
companies underiaking simiiar projects;
[¥:4

(c} the Faciliies {or any of them) in relation
to other sicnilar faciifies; or

{d) Sub-huboo  in relation to other
CONPaNies,

Save,

. wherg such Change in Law i8 I
respongs fo any act or omission on
the part of Sub-hubsh whith s
flegal (cther than an act or amission
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“Distribution”

“Distribution Date”

“Dividend”

"Dispute”

“Dispute Resolution Procedure”

“Emergency”

"Encumbrance”

"Environmental information
Regulations”

{Scotland)

rendered illegal by virtue of the
Change in Law itself);

ii. that such action shall not be
deemed to be discriminatory soiely
on the basis that ifs effect on Sub-
hubco is greater than its effect on
other companies; and

iii. that a change in ifaxes or the
introduction of a tax affecting
companies generally or a change in
VAT shall be deemed not to be
discriminatory in any circumsiances
(to avoid doubt, such changes being
given effect in accordance with
Glause 35 (VAT and Construction
Industry Tax Deduction Scheme)

has the meaning given in Schedule Part 23
(Refinancing) (excluding limb (b) of that
definition);

maans 2 dafe during the Froject Term or after s
expiry on which Sub-hubco intends to make a
Distribution;

means any dividend or distribution made or paid
by Sub-hubco on its share capital;

has the meaning given in paragraph 1 of
Schedule Part 20 (Dispute  Resolution
Procedure);

means the procedure set out in Schedule Part 20
(Dispute Resoiution Procedurs),

means an event causing or, in the reasonable
opinion of a party, threatening to cause death or
injury to any individual, or serious disruption fo
the lives of a number of people or extensive
damage io property, or contamination of the
environment, in each case on & scale beyond the
capacity of the emergency services of preventing
the relevant Services operating under normal
circumstances and requiring the mobilisation and
organisation of the emergency services;

means any option, right of pre-emption, pledge,
security, interest, fien, charge, moritgage, lease,
licence, claim, condition, refention or other
encurnbrance or resiriction whether imposad by
agreement, by law or otherwise;

means the Environmental Information {Scotland)
Reguiations 2004 together with any guidance

148



andfor codes of practice issued by the Scottish
Infarmation Commissioner or relevant
Government Department in relation to such

regulations;

“Equity” means the aggregate subscription price paid by
the Shareholders for the ordinary share capital of
Sub-hubco;

"Equipment” has the meaning given to it in Schedule Part 11
(Equipment),

“Estimated Deductions” has the meaning given in Clause 34.2.1;

“Estimated Increased Maintenance Costs” has the meaning given in Clause 23.7;

“Excusing Cause” has the meaning given in Clause 51.2;

“Expiry Date’ means midnight on 30 ReRIL. 2031%

means each of the Authority A Facilittes and the
Authority B Facilities;

“Facilities”

means Sub-hubco’s duty manager who shall be
present at the relevant Facilities in accordance
with the relevant Service Level Specification;

“Facility Manager”

“Fees Reguiations” means the Freedom of Information (Fees for
Required Disclosure (Scofland)) Regulations
2004;

“Final Commissioning Programme” means the Authority A Final Commissioning
Programme in respect of Phase 1 and the
Authority B Final Commissioning Programme in
respect of Phase 2 and Phase 3, respectively;

“Financial Close” means the date of this Agreement;

*Financial Model" means the computer spreadsheet model for the
Project incorporating statements of Sub-hubco's
cashflows including all expenditure, revenues,
financing and taxation of the Project Operations
together with the profit and loss accounts and
balance sheets for Sub-hubco throughout the
Project Term accompanied by details of all
assumptions, calculations and methodology used
in their compilation and any other documentation
necessary or desirable to operate the model, a
copy of which is aftached to this Agreement on
disk as Attachment B, as amended from time o
time in accordance with the terms of Clause 37
(Financial Model),

“Finishes Proposal Date” means, in relation to a Finish, the relevant date

identified in the table set out in paragraph 1.2.3 of
Schedule Part 8 (Review Procedure);
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“Finishes Selection Date”

“Finishes”

i{First Party!l
“First Whole Life Threshold Return”

“First Threshold Excess”

"“FOI(S)A”

"Force Majeure
"Forres Area 1"
“Forres Area 2"
"Forres Area 3"
“Forres Foothall Pitch Specification"

"Forres Footbail Pitch Works"

"Forres Land Certificate”

“Forres Licence for Works"

means, in relation to a Finish, the relavant date
identified in the table set out in paragraph 1.2.3 of
Schedule Part 8 (Review Procedure),

means those finishes listed in the table set out in
paragraph 1.2.3 of Schedule Part 8 (Review
Procedure);

has the meaning given in Clause 35.3;

means-

means the portion, if any of a Proposed
Distribution that would, if paid to the investors on
the Relevant Distribution Date, result in the
Investor Return being in excess of the First
Whole Life Threshold Return, but not more than
the Second Whole Life Threshold Return;

means the Freedom of Information (Scotland} Act
2002 and any subordinate legislation (as defined
in section 73 of the Freedom of information
(Scotland) Act 2002) made under the Freedom of
information (Scotiand) Act 2002 from time to time
together with any guidance andfor codes of
practice issued by the Scottish Information
Commissioner or relevant Government
department in relation to such Act;

has the meaning given in Clause 31 (Force
Majeure);

means the area shown shaded brown on drawing
number 3268;

means the area shown shaded green on drawing
number 3268,

means the area shown shaded yeilow on drawing
number 3268,

means the specification in relation to the Forres
Foothall Pitch Works annexed as Attachment |,

means the works describad in the Forres Football
Pitch Specification;

means the land certificate in respect of title
number MORS5145 for subjects at the North of
Grantown Road, Thornhill, Forres V36 2SE, in
the Agreed Form;

means the form of licence for works betwaen the
Moray Council and the Scottish Ministers
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*Forres Plansing Approval’

“Foarres Scottish Water Plan™

"Forres Section 75 Agreement”

“Forres Site”

"Forres S5 Plan”

"Functional Arsa®

*Funders

"Funiders' Direct Agreement”

“Funding Agreements”

“Funding Default’

“Giood industry Practice”

182

annarad as Aflachment B

means detailed planning consent for the Faciliies
a Forres doted 30 March 2012 and annexed as
Aflachmenst £

meung the plan deled 2 November 2008 with
Bcottish  Water refefence  SWPRSQGBO383
farming part of the Sita Plans;

means the Seclion 75 Agreement related fo the
Forres Site and annexed ag Allashment F;

means the fand mads avaiabia in Forres o Sub-
hubice for the Prolect and oullined in red on
drawing number L{80}105 Rev B forming part of
the Site Plans;

megns the Scoftish and Southermn Energy pie plan
with (3.8 Ref: njidbgse. nj0388sw forming part of
the S2e Plans;

means an area of the relevent Ferliities identified
as such in Appendix 2 to Schedule Parii4
{FPavment Machanismy,

means alt or any of the persons who provide
firancing or funding in respest of the Project
Operations under the Funding Agreements
including Aviva Public Prvats Finanice Limiled
and, where the coniext so permits, prospaciies
finmneiers oF funders;

menns the agresment 10 be entered nlo belween
Authority A, Aulhority B, the Senior Funders and
Sub-hubes in the form set out in Schedule Part 4
{Funders’ Divact Agreementy,

mezans all or any of lthe agresments or
insiruments to be entered o by Subhuboe or
any of its Associales relating 1o the financing of
the Project Operalions {nciuding the Initigl
Funding Agreements ard any agreements o
instruments 10 be eniered into by Bub-huboo or
any of its Associates relating 1o the rescheduiing
of their indeblipdness or the refinancing of the
Project Operations),

means any svent of defaul under the Loan
Agrasment which has been nolifisd Ly the Senior
Funders to Bubhublo or by Sub-huheo o the
Benior Funders;

neang using standards, practices, methods and
progeduras conforming to the Law amd exerciging
that degres of skill and care, diligencs, prudencs



*Government”

“Ground  Physical and  Geophysical

Investigation”

“H&S Conviction’

“Handback Amount”

“Handback Bond’

“Handback Certificate”

“Handback Programme”

"Handback Requirernents”

"Handback Works”

"Head Leases”

*Health and Safety Regime”

and foresight which would reasonably and
ordinarily be expected from a skilled and
experienced person engaged in a sirilar type of
undertaking wunder the same or similar
circumstances;

means the government of the United Kingdom or
the Scottish Ministers;

means the investigation of all the conditions of
and surrounding the Sites and of any extraneous
materials in, on or under the Sites (including its
surface and subsoil) to enabie the Facilities to be
designed and constructed and the Works 1o be
carried out with due regard for those conditions
and the seismic activity (If any) in the region of
the Sites;

has the meaning given in Clause 40.1.5;

has the meaning given in Schedule Part 18
{Mandback Procedure),

has the meaning given in Schedule Part 18
(Handback Procedure);

means the certificate of confirmation that the
Faciiies comply with the  Handback
Requirements in the relevant form set out in
Schedule Part 18 (Handback Procedure);

has the meaning given in Schedule Part 18
{(Handback Procedure);

has the meaning given in Schedule Part 18
{Handback Procedure),

has the meaning given in Schedule Part 18
(Handback Procedure),

means the head leases for each of the Sites to be
entered into befween the Scotlish Ministers and
Sub-hubco on the Commencement Date in the
Agreed Form, as more paricularly described
therein, with such variations andfor additions as
may be agreed by the relevant Authority, Sub-
hubeo and the Scotlish Minsters from time to time
in writing;

means the Food Safety Act 1990 (and associated
regulations}), the Health & Safety at Work etc Act
1974 {(and associated reguiations), the Fire
FPrecautions Act 1971, the Environmental
Protection Act 1990 and the Water Industry
{Scotland) Act 2002 and any similar or analogous
health, safety or environmental legislation in force
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from time to time;

“Health Board” means a health board established under section
2 of the National Health Service (Scotland) Act
1978 (or any successor body to any such body
established with substantially the same powers or

duties);

“High Value Change Stage 2 Submission” has the meaning given in Schedule Part 16
(Change Protocol},

“Holding Company” has the meaning given to it in section 1159 of the
Companies Act 2006;

“Hours for Programmed Maintenance” has the meaning given in Appendix 2 of Schedule
Part 8 (Review Procedure),

"Hours of Operation” has the meaning given in Appendix 2 of Schedule
Part 8 {Review Procedure);

"hubco” means hub North Scotland Limited;

“Indemnifier” has the meaning given in Clause 49.3 (Conduct
of Claims);

“Independent Tester’ means Faithful & Gould Limited or such

substitute independent tester as may be
permitted pursuant to this Agreement,

“independent Tester Confract’ means the confract dated the same date as this
Agreement in substantially the form set out in
Schedule Part 13 {Independent Tester Confract)
or any replacemeant thereof among Sub-hubco,
Autherity A, Authority B and the Independent
Tester;

“indirect Losses” has the meaning given in Clause 54.1
(Exclusions and Limits on Liabitity),

“‘Information” has the meaning given under section 73 of the
Freedom of Information (Scctland) Act 2002;

"Information System” means a system for generating, sending,
receiving, storing or otherwise processing
electronic communications;

means the Funding Agreements put in place
upon the execution of this Agreement, details of
which are set out at Attachment C;

do be confioned T T

names of Sub-hubco Authority A and Authority B
with the Account Bank (as defined in the Funding
Agreement);

“Initial Funding Agreements’

“Insurance Proceeds Account’
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“Insurance Proceeds Accourt Agreement’

*lesserance Term”

Insurances”

"inteHieatuat Property”

“Intellactuat Property Rights”

“interest’

“Interisn Project Report’

means the agreement substantially in the form
sot out in Scheduls Part 28 {nsursnce Procseds
Account Agresmisnt),

means @ny tarm and/or condition required o ba
inciuded in a policy of insurance by Clause 83
tinsurance) and/or Schedule Parnt 15 {insurance
Reqguirernents) bt excluding any risk;

means, as the context requires, ak or gny of the
nsurances required 0 e malnizined by Sub-
hubes pursuant o this Agreement;

means ail registered or unregistered trademarks,
service marks, patents, registerad designs, ulity
mediels, applications for any of the Rregoing,
wopyrights, unregistered designs, $s sul generis
righis of exdiraction selafing o dalabases, frade
secrels aad other confidential information or
Xrow-hew,

means he intebactual Property which for the
subdast matier of which} & created, brought into
existenne, acquired, used ofr infended ® be used
by Sute-hubine, any Subhuboo Party or by other
third parties (for the use by or on behalf of or for
thie beneflt of Sub-hubco} for the purpeses of the
design or conglrustion of the relevant Facilities,
the operation, mainienance, improvament and/or
tasting of the refevant Facilities or the onduct of
any viher Profact Operation or otherwise for tha
puspases of this Agraement;

means any interes! in Relovant Debt paid by Sub-
huboo;

mgans sither: {§ e report i Be produced oy
Sub-huboo on request by the Authorities pursuant
o Clause 4.8 {(Funding Defsudfy, which repord
shall contain alf informatiop peralbing o the
acaprence of e relovant Funding Default
including without fimitation details of any action
lakan by the Funders under the Loan Agresmaent,
any discussions ihat have laken pisce with the
Fundars and i the funders dend to issue &
waiver in respect of the Funding Default) as the
Authorities {acting reasonabiy’ deems necessery
together with a programme of action which will,
perfrmed, remedy or ofherwise resolve the
matters which gave fise 10 the Funding Defaul
or {#; whers the Senior Funders have mquasted
that Sub-hubco provide them with a report in
relation to the relevant Funding Defaull, a copy of
such reporl, fegsther with any uptates or follow
on reporis requested by the Senior Funders;
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“Investor Return”

“Investors”

“ITH

“Key Sub-Contractor”

“Key Sub-Contractor Coliateral Agreements”

“Law”

156

means the projected final biended internal rate of
return of the Investors post tax (in relation to any
tax payable or to be paid by Sub-hubco on the
aggregate of the Subordinated Debt and Equity
expressed in nominal terms having regard to:

(@) alt actual Distributions that have been
made or paid to the Investors;

{b) the Proposed Distribution at the relevant
Distribution Date; and
{c) all Projected Distributions

and calculated from the actual point of investment
of moneys by the Investors rather than the point
of commitment to invest on the assumption,
whether or not a fact, that the Investors are a
single person;

means the Shareholders and the holders of the
Subordinated Debt in each case for the time
being;

means information technology systems, hardware
and software;

means the sub-conkractors appointed to complete
the following works: stair balustrades, glazing and
curiain walfing, structural steel connections and
structural steel decking, roof cladding and
associated fixings, structural framing sysiems,
iifts, precast stairs and landings, specialised
mechanical and engineering eiements, fimber
roof frusses and associated fixings and wall
cladding,;

means the coliateral agreements among
Authority A or Authority B, Sub-hubco, the
Contractor and each of the Key Sub-Coniractors
in the form set out in Section 3 of Schedule Part 9
{Collateral Agreementsy,

means:

any applicable statute or proclamation or
any delegated or subordinate legislation;

{a)

{b) any enforceable community right within
the meaning of section 2(1) of the
European Communities Act 1972;

{c) any applicable guidance, direction or

determination with which the Authority
and/or Sub-hubco is bound o comply fo



l!wasesﬁ

LIBOR”

"Low Value Change®

“Waintenance Worke”

‘Malicious Damage Report’
“Medical Contamination”

the axdent thal the same are publishad
and publicly avaliabde or the exisience or
contents of them heve been holifiad
Sub-hubeo by the Authority; and

id} any spplicable judgemant of a relevant
cowrt of law which is @ binding precedent
in Scolland,

in each case in force in Scoliand;

means the boad Lease{s: and/or the Sub-
lLeassis), as the contexd may reguing,

means the mide per annum delarmined by
Ulydesdale Bank ple © be the offered rate for six
mordh sterling deposite n the London interbank
rrarket which sbpsars an Telerale Page 3750 {or
such other page as may replace thel page on the
Dow Jones Talerais sarvice);

has the meaning given in Schedule Pait 18
(Changs Profocoh;

means any works for mzinfernancs or repair of the
elgvant Facililies thal are necessary 1o ansure
that the relevant Fagilities are maniained in
mecorance  with  relevant  Service Level
Specification znd relgvant Mathod Statemant and
that the relevant Facilities comply with the
Authority's  Construction  Reqguiremenis  and
relevard  Sub-hubco's Proposals  (including,
without timitetion, the renewst or replacement of
any Plant or squipment) throughout the Prpjsot
Tarrg

has the meaning given in Clause 48A.2.1;

means & Jdisease carying agent which cleaning
and prevention of infection or cordamination
fechrigues it use in accordance with Good
ndustry Practice and this Agrsement cannot
substantislly provenl or camnol substantialy
remove with the result that:

{a) # is unsafe fo admit patiants or siaff fo
the relovarnt zrea or o use the aree for
the purpese for which i is dended;
and

{ the area cannot ba made safe for the
admission of patients or siafl;
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“Medium Value Change’

“Method Statement”

"Monthly Service Payment’

“Monthly Service Report’

"Moray Counch”
{IN Hsn

“NHS Requirement’

"Qperational Functionality”

has the meaning given in Schedule Part 16
{Change Profocoly;

means the method of providing the Services to an
Authority as set out or identified in Section 2
{(Method Statement) of Schedule Part 12 {Service
Requiremenis) as amended from time to time in
accordance with Clause 33 (Change Frolocof)
and Clause 22 (The Services);

has the meaning given in Schedule Part 14
(Payment Mechanismy;

means a monthly report to be prepared by Sub-
hubco and provided to the relevant Authority in
accordance with the relevant provisions in
Section 1 ({Service Level Specification) of
Schedule Part 12 (Service Reguirementis);

means the Moray Council or successor authority;
means the National Health Service;
means;

(a) in relation o the relevant Works, Health
Buiiding Notes and Health Technical
Memoranda and such other
requirements as are designated as
MNHS Reqguirements in the Authority's
Construction Reguirements; and

(k) in relation to the relevant Proiect
Operations  {(other than the Works),
Health Buliding Notes, Health Technical
Memoranda, all Executive Letters,
Health Service Guidelines, Health
Circutars of the NHS and any similar
official requests, requirements and
guidance having similar status for the
fime being in force, but only to the
extent the same are published and
publicly available or the existence and
contents of them have been notified to
Sub-hubeo by the relevant Authority;

means
(&) the following matters as shown on the
1:200 scale plans contained within
Subhubco's Proposals:
(i} the points of access fo and

within the Facilities;
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“Qperational Insurances”

“Operational Term'

“Option Period”

“Original Senior Commitment”

L

“Qutline Commissioning Programme

“Participant”

{ii) the  adjacencies  between
different departments within the
Facilities;

fiii) the  adjacencies  between
different departments; and

{v) the adjacencies between rooms
within the departmaents;

{b) the quantity, description and areas (in
square metres) of those rooms and
spaces shown on the Schedule of
Accommodation;

(c) the location and retationship of
equipment, furniture, fitings and user
terminals as shown on the 1:50 loaded
room plans contained within
Subhubce's Proposals in respect of:

(i} internal room elevations;
(i) actual ceiling layouts; and

{d) the location of and the inter-
relationships between rooms within a
department as shown on 1:200 scale
pians scale drawings,

but only insofar as each of the matiers listed in
{a) to {d) above relate to or affect Clinical Use;

means the insurances required by Clause 53.2
and “Operational Insurance” means any oneg of
such insurances;

means each of the Phase 1 Operational Term,
the Phase 2 QOperationat Term and the Phase 3
Operational Term;

has the meaning given in Clause 53.14.3
{Uninsurable Risks),

means the amount committed under the Senior
Funding Agreements as at Financial Close (as
adjusted fo take into account any Qualifying
Change),

means the Phase 1 OQufline Commissioning
Programme, the Phase 2 Qutline Commissioning
Programme and/or the Phase 3 OQulline
Commissioning Programme, as appropriate;

has the meaning given in the Tarritory Partnering
Agreement,
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“Payment Commencement Date

“Fayment Mechanism”

"Performance Failure”

"Performance Guarantees”

"Permitted Borrowing®

“Phase”

"Phage 17

"Phase 1 Actual Completion Date”

means each of the Phase 1 Payment
Commencement Date, the Phase 2 Payment
Commencement Date and the Phase 3 Payment
Commencement Date;

means Schedule Part 14 (Payment Mechanismy;

has the meaning given in Section 1 of Schedule
Part 14 (Payment Mechanism),

means the guarantees to Sub-hubco in respect of
the Construction Contracts and the Service
Contract which, as at the date of this Agreement
are in the Agreed Form,

means without double-counting, any:

(a) advance to Sub-hubce under the Senior
Funding Agreements, provided that
such advance is not made under any
Committed Standby Facility;

(b)y  Additional Permitted Berrowing;

(c) advance fo Sub-hubco under any
Committed Standby Facility which is
made solely for the purpose of funding
any cost overruns, increased expenses
or loss of revenue which Sub-hubco
incurs, provided that such funds are
not used in subsfitution for other
sources of commitied funding
designated for these purposes; and

{d) inferest and, in respect of the original
Senior Funding Agreements only (as
entered into at the date of this
Agreement, prior o any subseguent
amendment), other amounis accrued
or payable under the terms of such
original Senior Funding Agreements,

except where the amount referred {o in
paragraphs (a) fo (d) above is or is
being used to fund a payment of Default
Interest on any Additional Permitied
Borrowing;

means, as the context may require, Phase 1,
Phase 2 and/or Phase 3 and "Phases"” shall be
construed accordingly;

means the Authority A Works;

means the later of
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‘Phase 1 Completion Date”

“Phase 1 Construction Phase”

“Phase 1 Construction Quality Plan”

“Phase 1 Design Quality Plan”

“Phase 1 Operational Term”

"Phase 1 Outline

Programme"

Commissioning

"Phase 1 Payment Commencement Date"

"Phase 1 Programme"

"Phase 1 Room Data Sheets"

“Phase 1 Sub-hubco’s Proposals”

the date of the Certificate of Practical
Completion issued by the Independent
Tester in respect of Phase 1 pursuant to
Clause 17.12; and

(a)

(b) subject to Clause 14.5, the Phase 1
Completion Date;

means 25 Aprd 20\""1 or such revised
date as may be specified by the Authority's
Representative pursuant to Clause 29 or such
other date as may be agreed by the parties;

means the peried from and including the date of
execution of this Agreement to and including the
Phase 1 Actual Completion Date;

means the construction quality plan forming part
of the Phase 1 Quality Plan {Design and
Construction} in the Agreed Form;

means the design quality plan forming part of the
Phase 1 Quality Plan (Design and Construction)
in the Agreed Form;

means the period from the Phase 1 Actual
Completion Date unfil the end of the Project
Term,;

means the programme setting out the standards,
specifications, procedures and other
requiremenis for the carrying out and completion
of the commissioning activities of Authority A and
Sub-hubco at the Authority A Facilities set out in
outline in  Schedule Part 10 (Oufiine
Commissioning Programme);,

means the Phase 1 Actual Completion Date;

means the programme for Phase 1 set out in
Section 1 (Phase 1 Programme) of Schedule Part
7 (The Programmes) as revised and issued by
Sub-hubco (or on its behalf) from time to time
pursuant to Clause 14 (Programime and Dates for
Completion);

has the meaning given in Section 6A (Room Data
Sheets) of Schedule Part 6 (Construction
Matters);

means the document at Section 4A (Sub-hubco’s
Proposalsy of Schedule Part 6 (Construction
Matters) as amended from time to time in
accordance with Clause 33 (Change Protocol);
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“Phase 2"

"Phase 2 Actual Completion Date”

“Phase 2 Completion Date”

“Phase 2 Construction Quality Plan

“Phase 2 Design Quality Plan”

“Phase 2 Construction Phase”

‘Phase 2 Operational Term"

"Phase 2 Qutline
Programme"

Commissioning

"Phase 2 Payment Commencement Date"

"Phase 2 Programme™

"Phase 2 Room Data Sheets"”

“Phase 2 Sub-hubco’s Proposals”

means the Authority B Works in relation to the
Facilities at the Woodside Site;

means the later of:

(a) the date of the Certificate of Practical
Completion issued by the Independent
Tester in respect of Phase 2 pursuant
to Clause 17.12; and

(b) subject to Clause 14.5, the Phase 2
Completion Date;

means 2S PPRIL 2014 o such revise
date as may be specified by the Authority's
Representative pursuant to Clause 29 or such
other date as may be agreed by the parties;

means the construction quality plan forming part
of the Phase 2 Quality Plan (Design and
Construction) in the Agreed Form;

means the design quality plan forming part of the
Phase 2 Quality Plan (Design and Construction)
in the Agreed Form;

means the period from and including the date of
execution of this Agreement to and including the
Phase 2 Actual Completion Date;

means the period from the Phase 2 Actual
Completion Date untit the end of the Project
Term,

Means the programme setting out the standards,
specifications, procedures and cther
requirements for the carrying out and completion
of the commissioning activities of Authority B and
Sub-hubco at the Authority B Facilities at the
Woodside Site set out in outline in Schedule Part
10 (Outline Commissioning Programme);

means the Phase 2 Actual Completion Date;

means the programme for Phase 2 set out in
Section 2 {Phase 2 Programme) of Schedule Part
7 (The Programmes) as revised and issued by
Sub-hubco (or on its behalf) from time to time
pursuant ta Clause 14 (Programme and Dates for
Completion);

has the meaning given in Section 6B (Room Data
Sheets) of Schedule Part 6 (Construction
Matiters),

means the document at Section 4B (Sub-hubco’s
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‘Phase 3"

"Phase 3 Actual Completion Date”

"

“Phase 3 Completion D,

“Phase 3 Construction

ase

“Phase 3 Construction Quality Plan”

“Phase 3 Design Quality Plan”

“Phase 3 Operational Term’

"Phase 3 Outline

Programme™

Commissioning

"Phase 3 Payment Commencement Date”

"Phase 3 Programme”

"Phase 3 Room Data Sheets"

Proposals) of Schedule Part 6 (Construction
Mafters) as amended from time to time in
accordance with Clause 33 (Change Protocol);

means the Authorily B Works in relation fo the
Faciiities at the Forres Site;

means the later of:

(c) the date of the Certificate of Practical
Completion issued by the Independent
Tester in respect of Phase 3 pursuant
to Clause 17.12; and

subject to Clause 14.5, the Phase 3
Completion Date;

(d)

means 25 AR 201y or such revised
date as may be specified by the Authority's
Representative pursuant to Clause 29 or such
other date as may be agreed by the parties;

means the period from and including the date of
execution of this Agreement to and including the
Phase 3 Actual Completion Date;

means the construction quality plan forming part
of the Phase 3 Quality Plan (Design and
Construction} in the Agreed Form;

means the design quality pian forming part of the
Phase 3 Quality Plan (Design and Construction)
in the Agreed Form;

means the period from the Phase 3 Actual
Completion Date until the end of the Project
Term;

means the programme for Phase 3 setling out the
standards, specifications, procedures and other
requirements for the carrying out and completion
of the commissioning activities of Autherity B and
Sub-hubco at the Authority B Facilities at the
Farres Site set out in outline in Schedule Part 10
(Outline Commissioning Programme),

means the Phase 3 Actual Completion Date;

means the programme set out in Section 3
(Phase 3 Programme) of Schedule Part 7 (The
Programmes) as revised and issued by Sub-
hubco (or on its behalf) from time to time
pursuant to Clause 14 (Programme and Dates for
Completion);

has the meaning given in Section 6C (Room Data
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*Phase 3 Sub-hubeo's Proposals”
‘Phase Actual Completion Date”

“Phase Completion Date”

“Physical Damage Policies’

“Planning Challenga™

“Planning Challenge Dismissal”

Sheefs; of Schedule Pant & {Consfuction
Mafters),

means the documant at Saction 4C (Sub-huboo's
Propossis) of Scheduls Pard 6 (Consfruction
Matlersd a8 smended from time o lme in
accoriance with Clause 33 {Ohenge Profocod);

msans, as the context may require, the Phase 1
Actgal Completion Date, the Phase 2 Actual
Completion Dsie andior the Phase 3 Actusl
Completion Date;

means, as the context may require, the Phase 1
Completions Date, Phase ¥ Completion Dsie
andfor the Phase 3 Compiation Dabe;

means the policies of insurance referred o In
pasagreph 1 {Confraciors’ ‘Al Risk” Insurance) of
Section 1 {Folicies fo be Taken Qut by Sub-
hubco ang Msintgined Dwring $e Design and
Construction Phage) and paragraph 1 (Property
Damages) of Section 2 {(Podicies o he Taken Cut
By Sub-hubco and Maintained from the Phase
Actuat Completion Datey of Scheduie Part 15
{Insurance Reguirementsy,

means, it fespest of the Woodside Planning
Approval, e cooumrance of either of the following
within three monihs of the dale of the grant of the
Wioodsids Planning Approval:

{3} an application for wdicial review undey
Chapter 58 of ke Rules of the Court of Session
{or any statulory challenge ¢r appsal which
proceeds on pringiples similar o kdicial review),
O

{b) a sigtutory challenge under section 238 of the
Town and Country Planning {Scotiand) Act 1887

in gither case (i) other than by Sub-hubed or any
Bub-hubco Party and (8 on grounds oiher than
Sub-huboo's or 2 Sub-ruboo Parfy’s fallure o
comply with statidory prooadure and other than
the commission of an unlewful act or acts by Sub-
hubico or a Sub-hubco Party;

means, in ralalion to a Plaming Challenge:

{a} & decision by a Relevant Authority pursuant o
which the Planning Challenge is dismissed or
otherwige rejected and in respect of which any
Aghts of appeal have expired, been rejected of
atherwise lost, or

154



“Planping Permission”

‘Plant”

‘Post Completion Commissioning’

“Frofessional Team®™

“professional Team Co#lateral Agreemenis”

"Programmes”

“Programmed Maintenance”

#

“Programmex! Maintenance Information

“‘Probibited Act’

*Project’
“Project Data”

{b} the withdrawa! of that Planning Challenge:

means any planning penmission, approvel of
resdrved  matlers, fsted  bullding  consent,
conservation areas consent andfor other consent
or approval reasonably seuired from tine fo ime
for construction andior opgration of the relsvant
Faciiities (including without timitation for any
Authority Changs and the Waodside Planning
Apnrovaiy,

mesng He  infrastruslure  systemms, building
gystems, fed, and  immovable egquipment
systerns, installed as part of the relevant Works
or pursuant o an Authorily Change as mplaced
from time I tme:

means, as appropriate, the relevant Sub-huboo's
Fost Completion Commissioning andfor the
relevant Authority's BPost Gompietion
Comumigsioning,

means the architscts, structural engineers and
mechanical and slecirical engineery employed by
ihe Contracior in connection with the Works,

means e form of colistersd warrenly forming
part of the appoiniment of the relevant member of
the Professional Team being substantially in the
Kay Sub-Contractor Collateral Agrasment;

means each of the Phase 1 Programme, the
Phase 2 Pogramme and the Phage 3
Programme;

mesns e rmainienance wark which Sub-twbco is
i3 parry out i gocondance with Schedule of
Programmed Maintenance,

has the meaning given in Clause 23.3;

has the meaning given in Clause 44 {Corrupd
&5 and Payrrendsy,

has the meaning given o it in Recini C;

Means:

(=) att Dogign Daty;

{3 all drawings, reporls, dotnents, plans,
software, formulze, calkuintions ang
nther data relating to the provision of
the Services; and

(=} any other materizlz, documents and or
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“Project Documents”

“Project Operations”

‘Project Term”®

“Projected Distribution”

"Proportion™

“Proposed Distribution”

“Qualifying Change’

“Qualifying Distribution”

“Quality Plans’

data acquired, brought into existence or
used in reiation to the Project
Operations or this Agreement;

means the Ancillary Documents and the Funding
Agreements;

means each of the Authority A Project Operations
and the Authaority B Operations,

means the period commencing at midnight on the
date of this Agreement and ending on the earlier
of the Expiry Date and the Termination Date;

means sums that are shown in the Financial
Model as being paid to the Invesiors as
Distributions at dates after the Relevant
Distribution Date;

means the Authority A Proportion andfor the
Authority B Proportion;

means the aggregate amount of all Distributions
that Sub-hubco proposes to make at the Relevant
Distribution Date;

means (unless expressly stated otherwise):

(a) a Low Value Change in respect of
which the parties have agrsed the
method of implementation; or

(b) a Medium Value Change in respect of
which the relevant Authority has issued
a confirmation notice pursuant fo
paragraph 7.1.1 of Section 3 (Medium
Value Changes) of Schedule Part 16
(Change Protocol); of

{c) a High Value Change which has
received Stage 2 Approval pursuant to
paragraph 8.2.1 of Section 4 (High
Value Changes) of Schedule Part 16
{Change Protocof},

in each case provided that any
necessary changes required to be
made to any Project Document and/or
Anciliary Document pursuant 1o
Schedule Part 16 (Change Proiocol)
have been given effect fo and become
unconditional;

has the meaning given in Clause 36.4;

means the relevant Design Quality Flan and
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“Range of Finishes”

‘Rectification Period’

“Refinancing”

‘Reinstatement Plan”

"Reinstatement Works”

“Relevant Authority”

“Relevant Change in lLaw”

‘Relevant Debt”

“Relevant Distribution Date”

"Relevant Event”

"Relevant Incident’

“Relevant Payment”

“Relevant Proceeds”

“Relevant Service Transfer Date’

relevant Construction Quality Plan, prepared in
accordance with Section 8 (Quality Plans (Design
and Construction)) of Schedule Part 6
{Construction Matters), and ihe Services Quality
Plan, prepared in accordance with Section 3
(Service Quality Plan) of Schedule Part 12
{(Service Requiremenis), as required to be
implemenied by Sub-hubco in accordance with
Clause 20 (Quality Assurahcey,

has the meaning given in paragraph 1.2.3(a) of
Scheduie Part 8 {Review Frocedura),

has the meaning given in Schedule Part 14
(FPayment Mechamrismy;

has the meaning given in Schedule Part 23
(Refinancing),

has the meaning given in Clause 53.22
(Reinstatement),

has the meaning given in Clause 53222
(Reinstatement),

means any court with the relevant jurisdiction and
any local, national or supra-national agency,
inspeciorate, minister, ministry, official or pubfic
or statutory person of the government of the
Linited Kingdom, or of the European Unicn, {or of
the Scottish Government or the Scoflish
Parliament);

has the meaning given in Clause 32.3 (Changes
in Lawy;

means all sums advanced to Sub-hubeo from
time to time under & Funding Agreement other
than Senior Debt;

means the Distribution Date at which the
Qualifying Distribution in question is proposed to
be paid;

has the meaning given in Schedule Part 16
(Change Frotocol);

has the meaning given in Clause 53.22.2
(Reinstaternent),

has the meaning given in Clause 53.14.3;

has the meaning given in Clause 53.22.2
{Reinstatement);

has the meaning given in Clause 25.1;
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‘Relevant Tax Liability”
‘Relief’
‘Relief Events®

"Request for Information”

‘Required Action”

‘Reserved Rights”

“Restiricted Person”

“Retail Prices Index” or "RPY

“Revenue”

“Reviewable Design Data”

‘Revised Senior Debt Termination Amount’

has the meaning given in Clause 46.7.3;
has the meaning given in Clause 46.7.1;

has the meaning given in Clause 30 (Relef
Events);

has the meaning set out in the FOIS)A or the
Environmental Information (Scotland)
Regulations as relevant (where the meaning set
out for the term “request” shall apply);

has the meaning given in Clause 24.7;

means the matters referred to in Section 1B,
Saction 2B and Section 3B of Schedule Part 5
{Land Matters);

imeans either:

{a) a person (other than a Participant)
providing or proposing f provide
healthcare services of a similar nature
to those provided or centemplated by
an Authority at the time in guestion; or

(k) any person who has a material interest
in the produciion of tobacco products
and/or alcoholic beverages;

rmeans the Retaill Prices Index (All Hems} as
published by the Office for National Stiatistics
from time to time (the “Index"), or, faiing such
publication or in the event of a fundamental
change to the index, such other index as the
parties may agree, or such adjusiments to the
Index as the parties may agree (in each case with
the intention of pulting the parties in no better nor
warse position than they would have been in had
the Index not ceased to be published or the
relevant fundamental change not been made) or,
in the event that no such agreement is reached,
as may be determined in accordance with the
Dispute Resoiution Procedure,

means {he projected Unavoidable Fixed Costs
and Senior Pebt Service Costs of Sub-hubco;

means the Design Data listed at Section 5
(Reviewabie Design Dafa) of Schedule Part &
(Construction Matters);

has the meaning given in Section 6 (Definitions)
of Schedule Part 17 (Compensafion on
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“Room Data Sheets”

“Scottish Futures Trust’

“Scheduie of Programmed Maintenance”

“Second Party"

“Second Threshold Excess”

“Second Whole Life Threshold Return®

"Security Trustee”

"Senior Debt”

“Senior Debt Service Costs”

“Senior Funders’

“Senior Funding Agreements’

Termination),

means each of the Phase 1 Room Data Sheets,
Phase 2 Room Data Sheets and Phase 3 Room
Data Sheets;

means Scottish Futures Trust Limited (Company
Number SC348382), having its registered office
at 1st Floor, 11-15 Thistle Street, Edinburgh EH2
10T,

means programme referred to in Clause 23.1 to
be submitted to the Authority's Representatives
by Sub-hubco in accordance with Schedule Part
8 (Review Procedure},

has the meaning given in Clause 35.3;

means the portion, i any, of a Proposed
Distribution that would, if paid to the Investors on
the Relevant Distribution Date, resull in the
Investor Return being in excess of the Second
Whole Life Threshold Retumn;

means-

has the meaning given to it in the Funders Direct
Agreement;

has the meaning given in Section & (Definitions})
of Schedule Part 17 (Compensation on
Termination);

means interest and debt service costs incurred in
respect of the Senior Funding Agreements less:

(a) sums which are in arrears;

(b) all sums reserved by Sub-hubco and
which Sub-hubco is entitled to use to
make such payments, without
breaching the Senior  Funding
Agreements;

means Aviva Public Private Finance Limited
(registered number 02334210) and whose
registered office is at 2 Rougier Street, York,
Y090 1UU;

means the Building Contractor Direct Agreement,
the FM Confractor Direct Agreement, the
Borrower Security Documents, the HoldCo Share
Pledge, the Account Bank Agreement, the
intercreditor Deed (all as defined in the Loan
Agreement), the Loan Agreement, and the
Funders' Direct Agreement, as at the date of this
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"Service Contract’

“Service Event”

“Service Level $pecification”

“Service Provider”

“Service Providers Collateral Agreements”

"Services’

“Services Quality Plan”

"Shareholder(s)’

‘Shareholders Agreaments”

“Sites”

“Site Conditions”

Agreement and as amended as permited under
Ciause 4 (Project Documanisy,

means the contract dated the same date as this
Agreement between Sub-hubco and each
Service Provider (which as at the date of this
Agreement are in the Agreed Form), by which
Sub-hubco will procure the performance of the
relevant Services (as amended or replaced from
time to time in accordance with this Agreement);

has the meaning given in Schedule Part 14
{Payment Mechanism},

means the requirements of the Authorities set out
in Section 1 {Service Level Specification} of
Schedule Part 12 {Service Requiremenis) as
amended from lime to time in accordance with
Clause 33 (Change Profocol);

means Miller Construction (UK} Limited (trading
as Asset 24) or any other person engaged by
Sub-hubco from time to time as may be permitied
by this Agreement {0 procure the provision of the
Services (or any part of them);

means fthe collateral agreements among
Authority A or Authority B, Sub-hubco and each
Service Provider in the form set out in Seciion 2
of Schedule Part 9 (Collateral Agreements),

means each of the Authority A Services and the
Authority B Services,

means the document sei out in Section 3
(Services Quality Plany of Schedule Part 12
(Service Requiremenis), as amended from time
to time in accordance with this Agreement;

means any person(s) who from time to time, as
permitted by this Agreement, holds share capital
in Sub-hubco or hubce which persens are, as at
the date of this Agreement, listed as such in
Schedule Pari 21 (Sub-hubco Information),

means the agreement or agreemenis between
the Shareholders relating to Sub-hubco, including
any agreement relating to the subscription of
equity (or other shareholder funding) by the
Sharehoiders in Sub-hubco;

means each of the Authority A Site and each
Authority B Site;

means the condition of a Site including {(but not
limited to} climatic, hydrological, hydrogeological,
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"Site Plans"

“Snagging Matters”

“Snagging Nofice’

“Specific Change in Law’

“SRS Timetable”

“Sub-Contractor”

“Sub-Contracts’

“Sub-hubco Event of Default’

“Sub-hubco-Party’

ecological, environmental, geoclechnical and
archaeological conditions;

means the plans so entitled in the Agreed Form;

means minor iterns of outstanding work (including
in relation to landscaping) which would not
materially impair the relevant Authority's use and
enjoyment of the relevant Facilties or the
carrying out by that Authority or a relevant
Community Services Provider of the Community
Services or the performance of the relevant
Services by Sub-hubco;

means the notice fto be issued by the
Independent Tester in accordance with Clause
17.14;

means any Change in faw which speciically
refers o

{8} the provision of works or services the
same as or similar o the relevant
Works or the relevant Services in
premises similar to the relevant
Fagilities; or

(b) the holding of shares in companies
whose main business is providing
works or services the same as or
similar fo the relevant Works or the
relevant Services in premises similar to
the relevant Facilifies;

has the meaning given in Clause 23.16;

means any third party (including the Contractor
and a Services Provider) who enters into any
Sub-Confract;

means the confracts entered into by or between
Sub-hubco, the GContfracter and/or a Service
Provider and other third pariies in relafion to any
aspect of the Project Operations;

has the meaning given in Clause 40 {Sub-hubco
Events of Defaulty,

means Sub-hubco's agenis and contractors
{(including without limitation the Contractor and
the Service Providers) and its or their sub-
confractors of any tier and its or their directors,
officers, employees and workmen in refation 1o
the Project. "Sub-hubco Parties” shall be
construed accordingly;
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“Sub-hubco’s
Commissioning”

Post-Completion

“Sub-hubco’s Pre-Completion

Commissioning”

“Sub-hubco’s Proposals”

“Sub-hubco’s Remedial Services”

"Sub-hubco’s Representative”

"Sub.Leases”

“Subordinated Debt”

"Subordinated Funder’

“Subsidiary”

“Suitable Substitute Contractor”

“Termination Date”’

"YTain Access Roadway”

means Sub-hubce’s commigsioning activities for
each Phase camried out in accordance with
Clause 18.1;

means Sub-hubco’s commissioning activities for
each Phase cemied out in accordance with
Clause 17 (Pre-Completion Commissioning and
Completion);

means the Phase 1 Sub-hubco's Proposals, the
Phase 2 Sub-hubco's Proposals and the Phase 3
Sub-hubco's Proposals as amended from time to
{ime in accordance with Clause 33 (Change
Frotocol),

means any activities to be performed by or on
behalf of Sub-hubce pursuant to its rights under
Clause 23.15;

means the person appointed by Sub-hubco
pursuant to Clause 8 {Represeniatives),

mezans, in respect of each Site, the Sub-Lease to
the entered into between Sub-hubcc and the
Scottish Ministers in the Agreed Form, as more
particularly described therein, with such
variations andfor additions as may be agreed by
the relevant Authority, Sub-hubco and the
SBcottish Minsters from time to time;

has the meaning given in Section 6 (Definitions)
of Schedule Pat 17 (Compensation on
Termination);

means, in the context of the provisiong of Clause
36 (IRR Sharing and Cap), any parly providing
Relevant Debt, and otherwise has the meaning
given in Schedule Part 23 (Refirancing);

has the meaning given to it in section 1159 of the
Companies Act 2005;

has the meaning given in Section 8 (Definitions)
of Schedule Part 17 (Compensation on
Termination),

means the date on whick termination of this
Agreement takes effect in accordance with its
terms;

means that part of the Tain Retained Land
comprising the access roadway in the area
hatched green on Tain Plan 1 constructed to the
east of the Tain Site;
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"Tain Drainage Pipe"

"Tain Drawing 1"

*Tain Drawing 2"

"Tain Drawing 3"

"Tain Drawing 4"

"Tain Electricity Cahle"

"fain Plan 1"

“Tain Plan 2"

“Tain Planning Approval’

"Tain Retained Land"

"Tain Retfained Land Surface Water Drainage
Pipe"

"Tain Retained Land Telecommunications
Cable"

"Tain Retained l.and Water Supply Pipe"

means the drainage pipe shown by a yellow line
on Tain Drawing 1 with its associated ducts,
manholes and traps, inspection chambers and
other apparatus and fitiings and fixiures;

means the drawing marked "Tain Drawing 1" with
drawing number 25633:505 forming part of the Site
Flans;

means the drawing marked "Tain Drawing 2" with
drawing number 2533:510 forming part of the Site
Plans;

means the drawing marked "Tain Drawing 3" with
drawing number 2533:511 forming part of the Site
Plans;

means the drawing marked "Tain Drawing 4" with
drawing number 2533:5156 forming part of the Site
Plans;

means the low voltage eleclricity cable showr by
a green kn2 oh Drawing 3 and all necessary
service media associated with such cabling,
inciuding ducts, wires, poles and stays and other
apparatus and fittings and fixtures;

means the plan marked “Tain Plan 1" with
drawing number 2533:500 forming part of the Site
Plans;

means the plan marked "Tain Plan 2" Ordance
Survey Mapping forming part of the Site Plans;

means detailed pianning consent for the Facilities
at Tain dated 25 June 2012 and annexed as
Aftachment G,

rmeans the area shown outlined in red on Tain
Pian 2;

means the surface water drainage pipe shown by
a blue line on Tain Drawing 1 batween points B
and C with its associated ducts, manholes and
traps, inspection chambers and other apparatus
and fittings and fixtures;

means the telecommunications cable shown by a2
red line on Tain Drawing 3 between points B and
C with its associated ducts, manholes and traps,
inspection chambers and other apparatus and
fitings and fixtures;

means the water supply pipe shown by a blue
line on Drawing 2 between the points B and C
with its associated ducts, manholes and traps,
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"Tain Service Road"

“Tain Services"

"Tain Site”

“Tain Stone Dyke 1"

"Tain Stone Dyke 2"

"Tain Street Lighting”

"Tain Surface Water Drainage Pipe 1"

"Tain Surface Water Drainage Pipe 2"

"Tain Surface Water Drainage Pipe 3"

"Tain Telecommunications Cahle"

“Tain Water Supply Pipe"

inspection chambers and other apparatus and
fitings and fixtures;

means the area hatched blue on Tain Plan t;

has the meaning given fo it in Schedule Part §
Section 3D, paragraph 1(d);

means the land made available in Tain to Sub-
hubco for the Project and outlined in red on Tain
Plan 1,

means the feature stone dyke where the Tain
Access Roadway joins Craighil Terrace, Tain as
shown highlighted pink on drawing number
2533:222/02 forming part of the Site Plans;

means the wall as shown highlighted in green on
drawing number 2533:222/02 forming part of the
Site Plans;

means street lighting on the Tain Site to serve the
Tain Service Road to inciude street light posts
and lamps and associated electrical circuitry;

means the surface water drainage pipe shown by
a blue iine on Tain Crawing 1 between points A
and B with its associated ducts, manholes and
traps, inspection chambers and other apparatus
and fittings,

means the surface water drainage pipe shown by
a broken blue line through the Tain Retained
Land on Tain Drawing 4 including on a femporary
pasis between points B and C and then any re
routed permanent line in the fulure with its
asscciated ducts, manholes and traps, inspection
chambers and other apparatus and fitlings;

means the surface water drainage pipe shown by
a broken blue line on Tain Drawing 1 so far as it
extends from the boundary of the Tain Site lo
point A in the Tain Access Roadway with its
associated ducts, manholes and fraps, inspection
chambers and other apparatus and fittings and
fixtures;

means the telecommunications cable shown by a
red line on Tain Prawing 3 running northwards
from Craighill Terrace, Tain to point A including
ducts and wires and other apparatus and fittings
and fixtures;

means the water supply pipe shown by a blue
line on Tain Drawing 2 so far as between points A
and B with s associated ducts, manholes and
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*Territory Parthering Agreement”

“The NHS and You"

"Title Conditions”

“TPL. Risk”

“Transfer Regulations”

“Unavoidable Fixed Costs"

traps, inspection chambers and other apparatus
and fittings and fixtures;

means the Territory Parinering Agreement in
relaticn to the hub North Termritory between hub
North Scottand Limited and the Participants dated
17 March 2011;

means the document so-entitled and issued by
the Scottish Government Health Directorate in
January 2009;

means fitle conditions set out in Section 1A,
Saction 2A and Section 3A of Schedule Part 5
{Land Matters);

means a Nsk which s required to be insured
under the third party liability insurance poticy,

means the Transfer of Underiaking {Protection of
Employment) Regutations 2006 (S| No. 246);

means the fixed costs incurred by Sub-hubco
which first fall due for payment by Sub-hubco
during the period of indemnity but exciuding:

(a} costs which could have reascnably
heen miligated or aveided by Sub-
hubeo;

(b) payments to Sub-hubco's Associated
Companies;

(¢} paymenis which are not entirely at
armm’s length;

(d) payments to helders of equity in Sub-

hubco, providers of Subordinated Debt
and any other financing costs other
than Senior Debt Service Cosis

(e} indirect losses suffered or allegedly
suffered by any person;

() fines, penalties or damages for unlawful
acts, breaches of confract or other legal
obiigations;

(g) payments Sub-hubcd can  recover

under contract or in respect of which
Sub-hubco has a remedy against
another person in respect of the same
fliabiity;

() payments to the extent that Sub-hubco
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“Uninsurable’

*Unprogrammed Maintenance Work”

“Unreasonable Act’

"Utilities"

“VAT"

VAT Sum”

“Vitiating Act”

"Warning Notice”

has available to it including;

0] reserves which Sub-hubco can draw
upen  without breaching the Senior
Funding Agreements;

(ii} standby or contingent facilities or funds
of Senior Debt or equity which Sub-
hubco is entitled to have available:

(i) payments representing any profits of
the Project (lo the extent not already
excluded in () above);

means, in relation to a risk, either that:

(a) insurance is not available to Sub-hubco
in respect of the Project in the
worldwide  insurance  market  with
reputable insurers of good standing in
respect of that risk; or

() the insurance premium payable for
insuring that risk is at such a level that
the risk is not generally being insured
against in the worldwide insurance
market with reputable insurers of good
standing by contraciors in the United
Kingdom;

has the meaning given in Clause 23.8;

means any act or omission which is contrary to
any reasonable instruction, guidance or rules for
the operation or management of the relevant
Facilities;

has the meaning given in the relevant Service
l.evel Specification;

means value added tax at the rate prevailing at
the time of the relevant supply charged in
accordance with the provisions of the Value
Addad Tax Act 1994;

has the meaning given in Clause 35 (VAT and
Construction Industry Tax Deduction Scheme),

has the meaning given in Endorsement 2,
Section 3 (Endorsement) of Schedule Part 15
{Insurance Requirements),

means a notice validly served by the Authority’s
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"Woodside Additional Rights"

"Woodside Disposition”

"Woodside Drawing 1°

“Woodside Existing Paths"

"Woodside North Boundary Wall®

“Woodside Planning Approval’

"Woodside Retained Property”

"Woodside Road-widening Land”

"Woeodside Road-widening Works™

"Woodside Service Media”

"Woodside Site”

"Woodside Turning Head"

Representative on Sub-hubco under Clause 24.3
(Warning Notices), specifying that it is 2 Warning
MNotice and selting out the circumsiances that
have given rise to the issue thereof,

means the rights set out in Section 2D (Woodside
Additional Rightsj of Schedule Part 5 (Land
Malters);

means the disposition so entitied in the Agreed
Form;

means the drawing so entitled forming part of the
Site Plans;

means those paths that exist on the Woodside
Site as at the Commencement Date;

has the meaning given in Seclion 2B of Schedule
Part 5 {Land Matters),

means detailed planning consent for the Facilifies
at Woodside dated 24 January 2013 and
annexed as Attachment H;

has the same meaning as the defined ferm
"Retained Property” in the Woodside Disposition;

means the argz of land shaded light blue and
lined purple on drawing number L(80)07 rev B
forming part of the Site Plans;

means the road-widening works 1o be carried out
on the Woodside Road-widening Land to widen
Great Northern Road, Aberdeen including the
diverting, varying or replacing (femporarily or
permaneantly) all or any of or any part of the
footpaths to be formed on the Weodside Road-
widening Land and the provision of jandscaping
and the formation of the footpaths;

means all pipes, cables, ducts, sewers, drains,
conduits, connections and other ancillary
infrastructure refative to the services of foul and
surface water drainage, gas, electricity, water and
felecommunications and broadband as are
required to provide services for the development
of the relevant Site;

means the land made available in Woodside to
Sub-hubco for the Project and outlined in red on
drawing number L.{90)07 rev B forming part of the
Site Plans;

means the area in pink on drawing number
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L{8EH 37 rev B forming past of the Site Plang;

“Works” means the Authorty A Warks and the Authonity B
Weitks.
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SECTION 2
INTERPRETATION

This Agreement shall be interpreted according to the following provisions, unless the context requires
a different meaning:

1

10

The headings and marginal notes and references to them in this Agreement shall be
deemed not to be part of this Agreement and shall not be taken into consideration in the
interpretation of this Agreement.

Except where the context expressly requires otherwise, references to Clauses, Sub-clauses,
paragraphs, sub-paragraphs and parts of the Schedule are references to Clauses, Sub-
clauses, paragraphs, sub-paragraphs and parts of the Schedule to this Agreement and
references fo Sections, Appendices and Attachments (if any) are references to Sections,
Appendices and Attachments to or contained in this Agreement.

The Schedule and Attachments (if any) to this Agreement are integral parts of this
Agreement and a reference to this Agreement includes a reference fo the Schedule and the
Attachments (if any).

Words importing persons shall, where the context so requires or admits, include individuals,
firms, partnerships, trusts, corporations, governments, governmental bodies, authorities,
agencies, unincorporated bodies of persons or associations and any organisations having
legal capacity.

Where the context so requires words importing the singular only also include the plural and
vice versa and words importing the masculine shall be construed as including the feminine
or the neuter or vice versa.

The language of this Agreement is English. Alf correspondence, notices, drawings, Design
Data, test reports, certificates, specifications and information shall be in English. All
operating and maintenance instructions, name plates, identification labels, instructions and
notices 1o the public and staff and all other written, printed or electronically readable matter
required in accordance with, or for purposes envisaged by, this Agreement shall be in
English.

Save where stated to the contrary, references to any agreement or document include
(subject to all relevant approvals and any other provisions of this Agreement concerning
amendments to agreements or documents) a reference fo that agreement or document as
amended, supplemented, substituted, novated or assigned.

References to any Law are to be construed as references to that Law as from time to time
amended or to any Law from time to time replacing, extending, consolidating or amending
the same provided that the provisions of this paragraph shall be without prejudice to the
operation of Clause 32 (Changes in Law) and Schedule Part 16 (Change Protocof) which
shall operate in relation to a Change in Law on the basis set out in this Agreement.

Without prejudice to Clause 57.1, references to a public organisation (other than an
Authority) shall be deemed fo include a reference to any successor to such public
organisation or any organisation or entity which has taken over either or both the relevant
functions and relevant responsibilities of such public organisation.

Without prejudice to Clause 57.1, references to other persons (other than an Authority and
Sub-hubco) shall include their successors and assignees.
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12

13

14

15

16

17

18

19

20

References to a deliberate act or omission of an Authority or any Authority Party shall be
construed having regard to the interactive nature of the activities of an Authority and of Sub-
hubco and the expression shall exclude acts or omissions which were within the
contemplation of the parties or which were otherwise provided for in this Agreement.

The words in this Agreement shall bear their natural meaning. The parties have had the
opportunity to take legal advice on this Agreement and no term shall, therefore, be
construed contra proferentem,.

Reference to “parties” means the parties to this Agreement and references to "a party”
mean one of the parties to this Agreement.

in construing this Agreement, the rule known as the ejusdem generis rule shall not apply nor
shall any similar rule or approach to the construction of this Agreement and accordingly
general words introduced or followed by the word "other" or "including" or "in particular” shall
not be given a restrictive meaning because they are followed or preceded (as the case may
be) by particutar examples intended to fall within the meaning of the general words.

All of Sub-hubco's obligations, duties and responsibilities shall be construed as separate
obligations, duties and responsibllities owed to the Authority and to be performed at Sub-
hubco's own cost and expense.

Unless expressly stated otherwise, references to amounts or sums expressed to be "index
linked" are references to amounts or sums in 1 December 2012 ("Base Date") prices which
require to be adjusted whenever the provision containing the amount or sum is given effect
in accordance with this Agreement to reflect the effects of inflation after that date. The
adjustment shall be measured by changes in the relevant index published for that Contract
Year as calculated in accordance with the following formula:

RPi,
RPly

Where RPlq is the value of the Retail Prices Index published or determined with respect to
the month of December most recently preceding the date when the provision in question is
to be given effect and RPIO0 is the value of the Retail Prices Index in respect of December
2012.

Amount or sum in 1 December 2012 prices x

Reference to a document being in the Agreed Form is a reference fo the form of the relevant
document (or, where appropriate, the form of relevant document on disc) agreed between
the parties and for the purpose of identification initialled by each of them or on their behalf.

The operation of the Housing Grants, Construction and Regeneration Act 1996 upon any
Project Document shall not affect the rights or obligations of the parties under this
Agreement.

Words in parenthesis and italics appearing after a Clause reference or a reference {0 a
Schedule Part are inserted for ease of reference only. If there is any discrepancy between
the Clause reference and the words appearing in parenthesis and italics after the Clause
reference, the Clause reference shall prevail,

Where this Agreement states that an obligation shall be performed "no later than" or "within”
or "by" a prescribed number of Business Days after a stipulated date or event, or “no later
than" or “by” a stipulated date or event which is a prescribed number of Business Days after
a stipulated date or event, the latest time for performance shall be 5pm on the last Business
Day for performance of the obligations concerned.
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21

22

Where this Agreement states that an obligation shall be performed “no later than” or "within”
or “by" a prescribed number of Business Days before a stipulated date or event, or “no later
than” or "by” a stipulated date or event which is a prescribed number of Business Days
before a stipulated date or event, the latest time for performance shall be 5pm on the last
Business Day for performance of the obligations concerned.
Where in this Agreement a term defined in Schedule Part 1 (Definitions) (a "Defined Term")
is prefaced by the term "relevant”, such terms taken together shali refer to the Defined Term
insofar as it relates to the relevant Authority or Phase as applicable. By way of example
references in this Agreement to:
22.1.1  the "relevant Site" shall mean:

22.1.1.1 in the case of Authority A, the Authority A Site; and

22.1.1.2 in the case of Authority B, an Authority B Site;
22.1.2  the "relevant Facilities" shall mean:

22.1.2.1 in the case of Authority A, the Authority A Facilities; and

22.1.2.2 in the case of Authority B, the Authority B Facilities; and
22.1.3 the "relevant Proportion" shall mean:

22.1.3.1 in the case of Authority A, the Authority A Proportion; and

22.1.3.2 in the case of Authority B, the Authority B Proportion.
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SCHEDULE PART 2
COMPLETION DOCUMENTS
SECTION %
BOCUMENTS TO BE DELIVERED BY SUB-HUBCO

Unless an original document is specifically requestad, & copy (certified by an officer of Sub-hubco as
being a trus copy; of sach of the folivwing documents is to be delivered by Sub-hubeo & e Authority
it accordance withy Clause 2.1 {Execution and Daivery of Documents; of this Agresment:

1

2

10

Lk

Mot gsed,

The Inttia! Funding Agreements and oeriification from Sub-hubao that (1} the Initial Funding
Agresments have become uncongitional {other than eny condition relating to the
conditionslity of this Agreement) and (2) thet af conditions io the availability of funds o Sub-
hubce under the inilial Funding Agreements have been satisfied or waived, accompanied by
avidence of the same.

The Consfruction Condracts, the Services Coniract snd the Performance Guarantess,
gxpouted by the parting 10 such agresmenis.

An origingt of the Funders’ Direct Agreement, e independent Tester Contrast, the
Insurancs Proceeds Account Agreement, the Collateral Agresmenis and the brokers lelters
of undertaking relafing o the Insurances refermsad 10 in paragraph 10 below in the Agreed
Form, executed by the parites to such agreements (other than the Authority).

Exiracts from the minutes of the mesting of the board of directors {ceriified ag true and
acowrple) of each of Sub-hubeo, hubeo, the Confractor, the Service Provider, and the
guarantors under the Perfonnance Guaraniees, st wivch resolutions ware passed approving
the execution, delivery and parformance of eadh relovant document i which such person i
pxpressed o be a parly and in sach oase authorising a named person or persons fo executs
and deliver 2ach such docurment and any other documents to be defivered by it pursuant to
it. For the avordance of doubt, this reguiremant shall not extend to the Senior Funders or
the Aocount Bank.

The diractor's ceriificate addressed 1o the Senfor Funders pursuant to the Loan Agreement.
An extract of the mgister of mermbers of Sub-hubco,

Sub-hubea’s Cerlifivate of insorporation and of any Certificate of incomoration on Change of
Name.

The Ardicles of Association of Sub-hubco,

The inaurance broker's letter of underlaking, evidence of the insurances required In
aconrdance with Clguse 53 Unswrances) having been takan out by Sub-huboo and that the
poficies comply with the requiremenis of this Agrsement, and an astimate by the insurance

broker of e premiums for the Operational Insurances for the it year of the Qperational
Term.

Two computer disk copies of the Financial Models audited by PKF (UK) LLP.

182



12

13

14

Evidence that an sleclion has been made for Sub-hubco 1o act as "client” for the Project for
the purposes of Bhe CDM Reguiations,

Evidence that the Inguranca Prosseds Account has been opened.

An original duly exscuied copy of this Agrsemant.
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SECTION 2
DOCUMENTS TO BE DELIVERED BY THE AUTHORITY

The Authority shall deliver fo Sub-hubceo the following documents:

1

An original copy of the Funders' Direct Agreement, the Collateral Agreements, the
independent Tester Contract, the Insurance Proceeds Account Agreement and this
Agreement, duly executed by the Authority.

A certified copy of the resolution of the Authority approving the execution, delivery and
performance of the documents referred to in paragraph 1 above and in each case
authorising 8 named person or persons to execute and deliver each such document and any
documents fc be delivered by it pursuant thereto.

A certificate of the reievant officer of the Authority sefting out the names and specimen
signatures of the person or persons named in the resolution of the Authority referred to in
paragraph 2 above.

A cerificate of the Scottish Government issued pursuant to the National Health Service
(Private Finance} Act 1897,

A letter from the Scottish Government confirming approval of the Fuli Business Case in
respect of the Project.

A certified copy of the board resolution of each Authotity confirming approval of the
Autheority's Full Business Case in respect of the Project.

A certified copy of each Authority’s Standing Orders.

A certified copy of each Authority's Scheme of Delegation ~ Scheduie of Reserved
Decisions.

A certified copy of each Authority's Standing Financial Instructions.
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SCHEDULE PART 3
KEY WORKS PERSONNEL

Phase 1

[REDACTED]



SCHEDULE PART 4

FUNDERS' DIRECT AGREEMENT

[REDACTED]



SCHEDULE PART 5
LAND MATTERS

PHASE 1

SECTION 1A (TAIN TITLE CONDITIONS)

1.

All conditions contained in any wayleaves, deeds of servitude or other similar agreements
entered intc pursvant to Clause 8.25 of this Agreement.

The obligation to maintain the part of the Tain Stone Dyke 1 and Tain Stone Dyke 2 adjacent
to or forming part of the Tain Site.

SECTION 1B (TAIN RESERVED RIGHTS}

1.

1.1

1.2

1.3

14

21

The following servitudes are imposed on the Tain Site in favour of the Tain Retained Land,
subject to the conditions noted at 2 and 3 below:-

a heritable and irredeemable servitude right of wayleave and tolerance over the Tain Site for
the Tain Drainage Pipe, the Tain Refained Land Surface Water Drainage Pipe, the Tain
Retained Land Telecommunications Cable and the Tain Retained Land Water Supply Pipe
TOGETHER WITH all necessary rights of pedestrian and vehicular access and egress to
and from the Tain Drainage Pipe, Tain Retained Land Surface Water Drainage Pipe, the
Tain Retained Land Telecommunications Cable and the Tain Retained Land Water Supply
Pipe over and across the Tain Site for ali necessary purposes, declaring that such rights of
acoess and egress shall, without prejudice to the foregoing provisions, include rights for the
purposes of using, inspeciing, cleansing, treating, maintaining, repairing, removing,
renewing or replacing, upgrading {but not increasing the capacity of) the Tain Drainage
Pipe, Tain Retained Land Surface Water Drainage Pipe, the Tain Retained Land
Telecommunications Cable and the Tain Retained {_and Water Supply Pipe from time to
time;

heritable and iredeemable servitude rights of wayleave and tolerance to (i) connect into,
use and discharge foul water through the Tain Drainage Pipe, (i) connect into, use and
discharge surface water through the Tain Retained Land Surface Water Drainage Pipe, (iii)
use and connect into the Tain Retained Land Water Supply Pipe and (iv) use and connect
into the Tain Retained Land Telecommunications Cable;

all necessary rights of pedestrian and vehicuiar access and egress to and from, over and
across the Tain Site on all necessary occasions for alf necessary purposes in connection
with the eraction, maintenance and where necessary rsnewal by the propristors of the Tain
Retained Land of boundary enclosures on the boundaries of the Tain Retained Land, and

a non-exclusive heritable and irredeemable servitude right of access {0 and egress from the
Tain Retained Land over the Tain Service Road for pedesiiian and vehicular traffic of all
kinds including construction traffic.

The proprietors of the Tain Retained Land may exercise the servitude rights in 1.1 to 1.3
above subject always to:-

the proprietors of the Tain Retained Land shall make geod and resfore on demand alt
damage caused to the Tain Site as a result of the exercise of such rights at the sole
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2.2

2.3

24

25

26

2.7

28

2.9

210

211

212

expense of the proprictors of the Tain Retained Land and that to the reasonable satisfaction
of the proprietors of the Tain Site;

the proprietors of the Tain Retained Land shall be responsible at their sole cost for obtaining
and shall thereafter be obliged to comply with all necessary consents and permissions and
all statutory, local authority or other regulatory requirements applicable {o the Tain Drainage
Pipe, the Tain Retained Land Surface Water Drainage Pipe, the Tain Retained Land
Telecommunications Cable and the Tain Retained Land Water Supply Pipe;

such rights being exercised only after intimation in writing to Authority A and Sub-hubco of
the intention to exercise such rights being not less than 14 days nolice and thereafter
intimation of completion of such works,

the Tain Drainage Pipe, the Tain Retained Land Surface Water Drainage Pipe, the Tain
Retained Land Telecommunications Cable and the Tain Retained Land Water Supply Pipe
shall be laid and thereafter maintained, repaired or where necessary renewed in accordance
with the specifications and standards of the relevant local authority or public utility or service
undertaker concernead,

the points of connection to the Tain Drainage Pipe, the Tain Retained Land Surface Water
Drainage Pipe, the Tain Retained Land Telecommunications Cable and the Tain Retained
Land Water Supply Pipe being at locations approved by the Authority A in consultant with
Sub-hubco. in writing where such connections are proposed within the Tain Site;

such rights being exercised at all times so as to cause as little disruption as is reasonably
practicable and causing the minimum practicable inconvenience to the proprietors of the
Tain Site and the occuplers thereof and in the case of rights of access and egress not to
impede the flow of traffic,

such rights of access and egress shall not include nor imply any rights of car parking;

the rights being exercised at the sole cost of those exercising the rights and without
recourse to the proprigtars of the Tain Site;

the access and egress rights being exercisable only over and across routes within the Tain
Site designated by the proprietors of the Tain Site;

in the case of access for construction traffic, be exercised only to the extent pecessary and
in the least burdensome manner reasonably practicable and subject to the ohligation
incumbent upon the parly exercising such right to repair and make good any damage
caused thereby;,

the rights being exercised in such a way fo respect and take intc account any road andior
services installation andfor maintenance or upgrading or other works and operations which
may be being undertaken by the proprieters of the Tain Site or the cccupiers thereof from
time to time; and

the proprigtors of the Tain Retained Land shall indemnify and keep indemnified the
proprietors of the Tain Site against all or any liability which may arise in respect of any loss,
injury to, or death of any person, or damage to any property arising or which may arise
directly or indirectly from the exercise of such rights or from any failure of the proprietors of
the Tain Retained Land in the implementation or observance of the ferms and conditions on
the proprietors of the Tain Retained Land under this paragraph 2 and from all costs incurred
by the proprietors of the Tain Site in respect of any such Hability.

207



3.1

3.2

3.3

34

3.5

The proprietors of the Tain Retained Land may exercise the servitude rights in 1.4 above
subject always to:-

The proprietors of the Tain Retained Land shall make good and restore on demand all
damage caused to the Tain Service Road as a resuilt of the exercise of such rights at the
sole expense of the propriefors of the Tain Retained Land and that fo the reasonable
satisfaction of the proprietors of the Tain Service Road,

the rights being exercised at ali imes so as to cause the minimum disturbance, nuisance
and annoyance and cause the minimum inconvenience to the proprietors of the Tain Service
Road and their tenants or occupiers of the Tain Service Road and ail other adjoining or
neighbouring proprietors, tenants or occupiers and the exercise of such rights shall not
impede the flow of traffic on the Tain Service Road;

in the case of access for construction traffic, be exercised only to the extent necessary and
in the least burdensome manner reasonably practicable and subject to the obligation
incumbent upon the party exercising such right to repair and make good any damage
caused theraby,

the rights being exercised in such a way to respect and take into account any road and/or
services installation and/or maintenance or upgrading or other works and operations which
may be being undertaken by the proprietors of the Tain Service Road cr their tenants or
occupiers of the Tain Service Road from time fo time; and

the proprietors of the Tain Retained Land shall indemnify and keep indemnified the
proprietors of the Tain Service Road against all or any liabijity which may arise in respect of
any loss, injury to, or death of any person, or damage 1o any property arising or which may
arise directly or indirecily in consequence of the exercise of such rights and/or from any
failure of the proprietors of the Tain Retained Land in the implementation or observance of
the terms and conditions on the proprietors of the Tain Retained Land under this paragraph
3 and from all costs incurred by the propriefors of the Tain Service Road in respect of any
such fiability.

Rights for all third parties {or their successors and assignees) having equipment, apparatus,
structures, cables or service media {including public water, sewerage, drainage, Surface
Water Drainage Pipe 3, electricity, gas, telephone or telecommunications) within the Tain
Site as at the Commencement Date (excluding the pipes and cables referred to in paragraph
1.1 of this Section 1B (Tain Reserved Rights), or which is to be installed and used in
connection with the carrying out of the Project Operations to: (i) access the Tain Site for
purposes of inspecting, removing, maintaining, operating, replacing, enlarging, connecting or
renewing such equipment, apparatus, structures, cables or service media and (ii} use,
inspect, remove, maintain, operate, replace, repair, enlarge, connect or renew such
equipment, structures, cables or service media.

SECTION 1C (TAIN ANCILLARY RIGHTS)

NO ANCILLARY RIGHTS

SECTION 1D {TAIN ADDITIONAL. RIGHTS)

1.

Subject always to paragraph 2 below:

(&) an unrestricted heritable and irredeemable servitude right, so far as is
necessary, of access over the Tain Retained Land to install, inspect,
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(0)

(c)

(d)

clean, treat, maintain, repair and if necessary renew or replace any part
of the Tain Street Lighting and the Tain Service Road;

all necessary rights of pedestrian and vehicular access and egress to
and from, over and across the Tain Retained Land on ail necessary
occasions for all necessary purposes in connection with the erection,
maintenance and where necessary renewal by Sub-hubco of boundary
enclosures on the boundaries of the Tain Site;

an unrestricted, non-exclusive heritable and irredeemable servitude right
of access lo and egress from the Tain Site over the Tain Access
Roadway for pedestrian and wehicular traffic of ail kinds including
construction traffic at all times;

unrestricted heritable and irredesmable servitude rights of wayleave and
tolerance over the Tain Retained Land for each of:-

(B the Tain Surface Water Drainage Pipe 1 through and under the
Tain Retained Land;

{ii) the Tain Surface Water Drainage Pipe 2 through and under the
Tain Retained Land;

(iii) the Tain Water Supply Pipe through and under the Tain
Retained Land;

(iv) the Tain Electricity Cable through and under the Tain Retained
Land; and

(v} the Tain Telecommunications Cable through and under the
Tain Retained Land,

as the Tain Surface Water Drainage Pipe 1, the Tain Surface Water
Drainage Pipe 2, the Tain Water Supply Pipe, the Tain Electricity Cable
and the Tain Telecommunications Cabie hereinbefore mentioned and the
Tain Surface Water Drainage Pipe 3 are hereinafter referred fo
collectively as “the Tain Services”,

TOGETHER WITH all necessary rights of pedestrian and vehicular
access and egress to and from the Tain Services over and across the
Tain Retained Land declaring that such rights of access and egress
shail, without prejudice to the foregoing provisions, include as the case
may be rights for the purposes of installing, connecting into, using,
inspecting, cleansing, Heating, maintaining, repairing, removing,
renewing or replacing, upgrading and increasing the capacity of the Tain
Services from time to time,

unresfricted heritable and irredeemable servitude rights of wayleave and
tolerance to (i) connect into, use and discharge foul water through the
Tain Drainage Pipe; (i} connect into, use and discharge surface water
through each of the Tain Surface Water Drainage Pipe 1, the Tain
Surface Water Drainage Pipe 2 and the Tain Surface Water Drainage
Pipe 3; (iii) use and connect into the Tain Water Supply Pipe; {iv) use the
Tain Telecommunications Cable and (v) use the Tain Electricity Cable.
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2.2

23

24

25

26

27

28

29

210

2.1

(f) A servitude right to form a section of footpavement off Craighill Terrace,
Tain on that part of the Tain Retained Land shown hatched in black and
shaded green on Tain Plan 1.

The exercise of the servitude rights in paragraph 1 above, is subject always to:-

the requirement to make good and restore as soon as reasonably practicable any damage
caused to the Tain Refained Land as a result of the exercise of such rights at the sole
expense of Sub-hubco and that to the reasonable satisfaction of the proprietars of the
affecied parl of the Tain Retained Land;

Sub-hubco shall be responsible at their sole cost for obtaining and shall thereafter be
obliged to comply with all necessary consents and permissions and all statutory, local
authority or other regulatory requirements applicable to any such connections to the Tain
Services;

such rights being exercised only after infimation in writing to the proprietors of the affected
part of the Tain Retained Land of the intention to exercise such rights being not less than 14
days notice and thereafter intimation in writing of completion of such works;

any of the service pipes or cables serving the Tain Site and laid within the Tain Retained
Land, shall be laid and thereafter maintained, repalred or where necessary renewed in
accordance with the specifications and standards of the relevant local authority or public
ufility or service undertaker concerned,

such rights being exercised at ali times so as to cause as litde disruption as is reascnably
practicable and causing the minimum practicable inconvenience to the proprietors of the
affecied part of the Tain Retained Land and the occupiers thereof and in the case of rights
of access and egress not impede the flow of fraffic;

such rights of access and egress shall not include nor imply any rights of car parking;

the rights being exercised at the sole cost of those exercising the rights and without
recourse 1o the proprietors of the affected part of the Tain Retained Land;

the access and egress rights being exercisable only over and across routes within the
affected part of the Tain Retained Land designated by the proprietors of the affected part of
the Tain Retained Land,;

in the case of access for construction traffic, be exercised only fo the extent necessary and
in the least burdensome manner reasonably practicable and subject to the obligation
incumbent upon the parly exercising such right to repair and make good any damage
caused thereby;

the rights being exercised in such a way o respect and take into account any road and/for
services installation andfor maintenance or upgrading or other works and operations which
may be being underiaken by the proprietors of the affected part of the Tain Retained Land
or occupiers thereof from time to time; and

Sub-hubco shall indemnify and keep indernnified the proprietors of the affected part of the
Tain Retained Land against all or any liability which may arise in respect of any loss, injury
to, or death of any person, or damage {o any property arising or which may arise directly or
indirectly from the exercise of such rights or from any failure of Sub-hubco in the
implementation or observance of the ferms and conditions on Sub-hubco under this
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paragraph 2 and from all cosis incurred by the proprietors of the affected part of the Tain
Retained Land in respect of any such liability.

PHASE 2

SECTION 2A (WOODSIDE TITLE CONDITIONS)

1.

21
22

Fhe obligation to maintain the footpaths constructed by or on behalf of Sub-hubco within the
Woodside Road-widening Land until the earlier of adoption by the local authority or the
exercise of the Reserved Right under paragraph 2 of Section 28 of this Schedule Part 5.

The obligation to exercise the Woodside Additional Rights:
at reasonable times and in a reasonable manner; and

s0 as fo keep any disturbance and interference to a minimum insofar as reasonably
pragticable.

The obligation to make good all physical damage caused to the Woodside Refained
Property, the Woodside North Boundary Wali and/or the Woodside Road-widening Land in
carrying out the Works and/or, in exercising the Woodside Additional Rights as soon as
reasonably practicable.

All conditions contained in any wayleaves, deeds of servitude or other similar agreements
entered into pursuant to Clause 9.25 of this Agreement.

SECTION 2B (WOODSIDE RESERVED RIGHTS)

1.

21

22

23

24

There is reserved to Aberdeen Gity Council rights of access as may be reasonably
necessary for the purposes of inspecting, repairing, upgrading, replacing and renewing the
wall to the north of the Woodside Site (the "Woodside North Boundary Wall") to the extent
that the same cannot be reasonably camied out from within the Woodside Retained
Property, provided that such rights are {o be exercised: {i} at reasonable times and in a
reasonable manner; {ii) s0 as to keep any disturbance and interference to a minimum
insofar as reasonably practicable; and (fii) with an obligation to make good all physical
damage caused to the Woodside Site as soon as reasonably practicable.

The right of Aberdeen City Council to use the Woodside Road-widening Land for the
purposes of the Road-widening Works, thereby diverting, varying or repiacing {temporarily
or permanently) ali or any of or any part of the footpaths to be formed on the Woodside
Road-widening Land, provided that:

alternative servitude rights of access are provided over the Woodside Road-widening Land;

the amenity benefiting the Woodside Site shall not be lessened or adversely affected in any
way,

Aberdeen City Council shall make gocd make good new ends of the footpaths within the
Woodside Site where the same join any newly formed feotpath within the Woodside Road-
widening Land, all to the Authority's reasonable satistaction,

the works will cause as little inconvenience and disturbance to Sub-hubco as is reasonably
practicable;
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2.8

28

Sub-hubco's consent will be required fo any proposed diversion, re-routing or relocation of
any Service Media within the Woodside Road-widening Land (inciuding the substation)
which services ihe Woodside Site and Aberdeen City Council will be responsible for
ensuring continuity of service to the Woodside Site and for all costs relating thereto; and

all damage thereby caused is to be made good by Aberdeen City Council.

Rights for alt third parties (or their successors and assignees) having equipment, apparaius,
structures, cables or service media (including public water, sewerage, drainage, electricity,
gas, telephone or telecommunications) within the Woodside Site as at the Commencement
Date; or which is to be installed and used in connection with the carrying out of the Project
Operations to: (i) access the Woodside Site for purposes of inspecting, removing,
maintaining, operating, replacing, enlarging, connecting or renewing such equipment,
apparatus, structures, cables or service media and (ii) use, inspect, remove, mainiain,
operate, replace, repair, enlarge, connect or renew such equipment, structures, cables or
senvice media.

SECTION 2C (WOODSIDE ANCH.LARY RIGHTS)

NO ANCILLARY RIGHTS

SECTION 2D (WOODSIDE ADDITIONAL RIGHTS)

1.

11

1.2

1.3

2.1

2.2

2.3

2.4

The right:

to carry out that part of the Works which reguires to be carried out on the Wooedside Road-
widening Land, including the provision of landscaping and the formation of footpaths;

(subject aiways to Clause 12 and Clause 33), fo vary the routes of the footpaths and the
landscaping requirements, referred to in paragraph 1.1 of this Section 2D, subject to
intimating any changes to Aberdeen City Coundil and the Authority; and

once the footpaths refetred to in paragraph 1.1 and 1.2 of this Section 2D have been
formed, the right of access for pedestrian and cycle traffic over the same until the exercise
of the rights by Aberdeen City Council provided at Section 2B paragraph 2 above,

The right:

to connect any roads, fooipaths and service areas to be formed by or on behalf of Sub-
hubco within the Woodside Site or the Woodside Road-widening Land with Marguis Road,
Aberdeen and Great Northern Road, Aberdeen including the right o carry out all necessary
works to the adjoining pavements, kerbs and the turning head in refation thereto in order to
form any new entrances o the Weodside Site and Woodside Road-widening Land;

fo carry ouf alf necessary works to the Woodside North Boundary Wall in order to form a
new pedestrian entrance at the area shown in a dotied black line on plan L{80)07 rev B
forming part of the Site Plans and thereafier a right of pedestrian access to the area shown
green on Woodside Drawing 1,

access o the Retained Properly as necessary fo carry out the Works and to maintain the
Woodside Road-widening lLand;

of wayleave and tolerance for laying down, constructing, inspecting, maintaining, repairing,

using, renewing, enlarging Service Media over, under or through the Woodside Retained
Property along such routes fo be agreed with the Authority and Aberdeen City Council
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2.5

26

including the right to 2.5 lead services to the sub-station shown in a dark grey box in the
Woodside Road-widening Land on plan L{80)07 rev B forming part of the Site Plans
together with all necessary rights of access for the purposes of the foregoing, subject o
paragraph 3 of this Section 2D below;

to divert, vary or connect into such Service Media as exist or are instalied in the Woodside
Retained Property;

to access over such parts of the Woodside Refained Property as may be reasonably
necessary for the purpose of inspecting, cleaning, repairing, upgrading, replacing and
renewing the Woodside Site to the extent that the same cannot be reasonably carried out
from within the Woodside Site.

in the event of any variation to the routes of the footpaths or once the routes of the Service
Media, on the Woodside Road-widening Land andfor the Retained Property, are known, the
right to require (acting reasonably) the Authority to request Aberdeen City Council or
persons deriving title from them to enfer into a deed of variation of the servitude rights
contained in paragraph 1 and 2 of this Section 2D above in order to record the actual routes
of the footpaths and the Service Media.

PHASE 3

SECTION 3A (FORRES TiTLE CONDIiTIONS)

1

Sub-hubco shall perform, be liable for and observe the following conditions contained within
Section D {Burdens Section) of the Forres Land Certificate but only so far as applicable to
the Forres Site:

1.1 the burdens set out in Entry 3, Part Il, conditions 1 (other than obligations {o
intimate to the Council), 2, 4 (but only insofar as Sub-hubco shall have the
obligation to not and to procure that Sub-hubco Parties do not park on the Access
Strip {(as defined in the Forras Land Certificate) and 5;

1.2 the burdens set out in Enfry 3, Part [V {except condition 5),

provided that nothing in this paragraph 1 shall require Sub-hubco to construct any road
outside the Forres Site which is not required pursuant to the Authority's Construction

Reqguirements.

All conditions contained in any wayleaves, deeds of servitude or other similar agreements
entered into pursuant to Clause §.25 of this Agreement.

All rights of wayleave and tolerance for the electricity cables shown on the SSE Plan and
any associated service media within the Forres Site held by 8SE or such other electricity
supplier through statutory powers or otherwise and also {i) for access over the Forres Site
for purposes of inspecting, removing, maintaining, operating, replacing, enlarging,
connection or renewing such cables and any associzied service media and (i) to use,
inspect, remove, maintain, operate, replace, repair, enlarge, connect or renew the same.

All rights of wayleave and tolerance for the sewer pipe shown on the Scottish Water Plan
and any associated service media within the Forres Site held by Scottish Water or such
other authority through statutory powers or otherwise and also {j} for access over the Forres
Site for purposes of inspecting, removing, maintaining, operating, replacing, enlarging,
connection of renewing such pipe and any associated service media and (ii) to use, inspeact,
remove, maintain, operate, replace, repair, enlarge, connect or renew the same.

213



BECTION 38 (FORRES RESERVED RIGHTS)

4
1

The sevitudes santained within Section D {Burderns Section) of the Forres Land Certificals,
Entry 3, Part {i, but only 50 far as appiicable i the Forres Site and subjsct o Part VI
condiions 2, § and 7 ard Past VI {(exclugding condilion 1).

The right of the Scofltish Ministers to grant consent and servitude rights of access and
egress as described in condition § of Pard iV of Entry 3 i Section D {Burdens Section) of the
Forres Land Certificate, subject fo compliance by Authorily 8 with condition 7 of Part Vil of
Entry 3 in Section D (Burdens Section; of the Forres Land Certificata.

The rights of socess of the Moray Council in terms of the Forres Licence for Works subject
o the conditions therein contained.

Rights for atf third parties (o their successors and assigness) having equipment, apparatus,
struchures, cablas or service media {including public watar, sewsrage, drainags, eectncity,
gas, lelephone or eigcommunications) within the Forres Site as at the Commencement
Dats; or which s 10 be installed snd uged in connection with the canying out of the Project
Operations to: i} agcess the Forres Site for purposas of ingpecting, removing, maintaining,
operating, repiacing, enlarging, connscting or renewing such equipment, apparalus,
structures, cables o service media and (1} use, speact, ramove, mainiain, operale, replecs,
repair, snlarge, connect OF sstiew such equibment, struciures, cables or savice media,

SECTION 3C (FORRES ANCHLARY RIGHTS)

NO ANCILLARY RIGHTS

SECTION 30 {FORRES ADDITIONAL RIGHTS)

1

A dght of access o Farres Ama 3 and Forfes Ares 2 andd adjacent land fo carry oud the
Forres Football Pitch Works, subject in the conditions set out In the Forres Licence for
warks and the Reserved Right undsr paragraph 3 of Section 3B of this Schedule Part 5.
The burdens set oul in Entry 3, Part VI (exciuding conditions 2. 5, 7 and 12),

The servitudas set oul in Entry 3, Part Vil

The burdens set out in Entry 3, Part Vi {excluding condition 7).
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SECTION 4

AUTHORITY A PROPERTY ACTIONS

Save 1o the extent agreed to the contrary or instructed pursuant to Schedule Part 16 (Change
Protocol), Authority A shall procure that a sub-station with not less than 1000kva gross
capacity and 170kva capacity available for the Authority A Facility is installed at the location
shown for a proposed sub-siation on Tain Drawing 3 and available for Sub-hubco to apply to
connect into, by 5th August 2013 provided always that Sub-bubeo has made payment of the
sum of £9,740.03 (plus VAT) as its contribution to the costs payable in respect of the
installation of such substation, when called upon to do so.

To cany out its obligations under paragraph 84.1 of Sub-section C of the Authority's
Construction Requirements so as to procure completicn of the relevant roadworks which are
the Authority's responsibility no later than 30 June 2013.

Authority A shall procure that Sub-hubco, the Contractor and the Service Provider shall have
the opportunity to inspect the relevant roadworks before their completion is certified and to
make representations on the condition of such roadworks to the Authority's supervising
engineer prior o such cerlification being made (and Authority A shall put forward any
reasonable representations made by Sub-hubco or the Contractor on Sub-hubco's behalf as
regards the condition of such roadworks, to the supervising engineer as if they were the
Authority's representations).

Authority A shall be responsible for procuring remediation of defects in the roadworks
procured pursuant to this paragraph 2 caused by its failure to comply with the requirements
set out in para 9.4.1 of Sub-section C of the Authority's Construction Requirements, to the
extent such defects are notified to Authority A by Sub-hubco within 50 weeks of certification
of their completion. In the event that Authority A fails to procure the remediation of any such
defects so nofified by Sub-hubco within a reasonable period of time after nofification, Sub-
hubco shali, following service of a notice advising of its intention s¢ to do, be entitled to
procure the remediation of the same to the standards required by this Agreement and
Authority A shall reimburse Sub-hubco for alt costs properly and reasonably incurred by Sub-
hubeo in connection with such remediation.
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SCHEDULE PART 6
CONSTRUCTION MATTERS
SECTION 1
PLANNING/CONSENTS
NOT USED
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SECTION 2
SAFETY DURING CONSTRUCTION

In this Section 2 {Safeiy During Construction) of Schedule Part 6 (Construction Mafters) and
wherever used eisewhere in this Agreement.

1.1 "CDM Regulations” means the Construction (Design and Management)
Regulations 2007 (and "CDM Regulation" shall be construgd accordingly); and

1.2 “the client', "the CDM Co-ordinator' and "the Exesutive” shall have the same
meanings as are ascribed to them in the CDM Rsgulations.

In so far as not already done, within 10 (ten) Business Days of the date of exscution of this
Agreement, Sub-hubco shall make and serve on the relevant Authority a declaration
pursuant to and in the form (if any} required by COM Regulation 8 that Sub-hubco will act as
the client in relation to the relevant Works for all the purposes of the CDM Regulations.
Notwithstanding the election made by Sub-hubco in relation to CDM Regulation 8, the
relevant Authority will comply with its remaining obligations as set out in CDM Regulation 8.
During the Project Term, Sub-hubco shalf not, and shall not seek to, withdraw, terminate or
in any manner derogate from its declaration that it will act as, and its acceptance of its
responsibilities as, the client in relation to the relevant Works for all the purposes of the
CDM Regulations. The relevant Authority will endorse its consent, in writing, to such
glection on the said election and return it to Sub-hubco within ten (10) Business Days of
receipt.

Sub-hubece warrants that it has the competence, resources and capacity to, and shall,
observe, perform and discharge or shall procure the ocbservance, performance and

discharge of:

3.1 all the obligations, requirements and duties of the client arising under the CDM
Reguiations in conngction with the refevant Works and, where necessary, the
provision of the relevant Services; and

32 all obligations incumbent on the dlient under any Code of Practice for the time
being approved by the Health and Safety Commission pursuant to the Health and
Safety at Work etc Act 1974 issued in connection with the CEM Regulations.

Sub-hubco shall provide o the relevant Authority's Representative:

4.1 in a substantially complete form on the relevant Phase Actual Completion Date;
and

42 in final form within 5 (five) Business Days of the relevant Phase Actual Completion
Date,

one electronic copy (on computer disk, tape or other formai) of each and every healih and
safety file and construction phase plan prepared by the COM Co-ordinator pursuant 1o the
CDM Regulations in relation to the relevant Works and the relevant Services and slectronic
of paper copies of every amendment or update made to such file during the Project Term,
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SECTION 3
AUTHORITY'S CONSTRUCTION REQUIREMENTS

The Authority's Construction Requirements are the Authority's Construction Reguirements in the
Agreed Form
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SECTION 4A
PHASE 1 SUB-HUBCO'S PROPOSBALS

The Phase 1 Sub-hubco's Proposals are the Phase 1 Sub-hubeo's Proposals in the Agreed Form
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SECTION 4B
PHASE 2 SUB-HUBCO'S PROPOSALS

The Phase 2 Sub-shuboo's Propasals are the Phase 2 Sub-huboo’s Proposals in the Agresd Form
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SECTION AC
PHASE 3 SUB-HUBCOQO'S PROPOSALS

The Phase 3 Sub-hbubco's Proposals are the Phase 3 Sub-hubco's Proposals in the Agreed Form
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SECTION S
REVIEWABLE DESIGN DATA

The Reviewable Design Data are the Reviewable Design Data in the Agreed Form
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SECTION8A
PHASE 4| RODM DATA B8HEETS

The Phase 1 Room Dafa Sheets ate e Phase 1 Room Data Sheels in the Agreed Form



SECTION 6B
PHASE 2 ROOM DATA SHEETS

The Phase 2 Room Data Sheets are the Phase 2 Room Data Sheets in the Agreed Form
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SECTION 6C
PHASE 3 ROOM DATA SHEETS

The Phase 3 Room Data Sheels are the Phage 3 Room Data Sheets in the Agresd Form
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BECTION 7
THERMAL AND ENERGY EFFICIENCY TESTING PROCEDURE

The Thermal and Ensrgy Efficiency Testing Procedure is the Thermal ang Energy Efficiency Testing
Procedurs in the Agraed Foim
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SECTION 8
NOT USED
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SECTION 9
COMMENTS/QUALIFICATIONS IN RELATION TO OPERATIONAL FUNCTIONALITY

The Comments/Qualifications in refation to Operational Functionality arg the Comments/Qualifications
in relation to Operational Functionality in the Agreed Form
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SCHEDULE PART 7
THE PROGRAMMES
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SECTION 1
PHASE 1 PROGRAMME

The Phase 1 Prograrmime is the Phase 1 Programmae in the Agreed Forim
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SECTION 2
PHASE 2 PROGRAMME

The Phase 2 Mrogramme is the Phzse 2 Programme in the Agreed Foerm
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SECTION 3
PHASE 3 PROGRAMME

The Phase 3 Frogramms is the Phase 3 Programme in the Agreed Form
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REVIEW

1.1

1.2

SCHEDULE PART 8
REVIEW PROCEDURE

The provisions of this Schedule Part 8 (Review Frocedure)} shall apply whenever
any item, document or course of action is required to be reviewed, approved or
otherwise processed in accordance with Schedule Part 8 (Review Procedurs).

Subject to any express proviston of this Agreament, the manner, form and timing
of any submission to be made by Sub-hubco to an Authorily's Representative for
review under this Schedule Part 8 {Review Frocedure) shall be a matter for Sub-
hubco to determine. Each submission under this Schedule Part 8 (Review
Procedure) shall be accompanied by a copy of the proposed document to be
reviewed (including, where applicable, any Reviewable Design Data) or a
statement of the proposed course of action (the entire contents of 2 submission
heing referred 10 in this Schedule Part 8 {Review Procedure) as a "Submitted
Item”). n relation to each Submitted ltem, the foliowing procedure shall apply:

1.2.1 assoon as possible and, if the Submitted Htem comprises:
(@) an item of Reviewable Design Dats;

(b) a revised Programme submitled pursuant fo Clause
14 (Programme and Dales for Completion); or

(¢} a document or proposed course of action submitted in
the case of (an emergency),

within 15 (fifteen} Business Days of the date of receipt of a submission (or re-
submission, as the case may be) of the Submitted Iltem to the Authority's
Representative (or such other period as the parties may agree), the Authority's
Representative shall return one copy of the relevant Submitted Item te Sub-hubco
endorsed "no comment” or (subject to and in accordance with paragraph 3
(Grounds for Objection) "cotmmients” as appropriale; and

1.2.2 subject to paragraph 1.4, if the Authority's Representative fails to
return a copy of any Submitted ltem (including any re submitted
Submitted ltemm) duly endorsed in accordance with paragraph
1.2.1, within 15 (fifteen) Business Days (or within such cther
period as the parties may agree in writing) of the date of is
submission fo the Authority's Representative, then the Authority's
Representative shall be deemed to have returned the Submitted
ltem o Sub-hubco endorsed "no comment” {(and, in the case of
Reviewable Design Data, endorsed "Level A - no comment”);
and

1.2.3  in relation io the aspects of each Firish identified in the table
below:
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(&) Sub-hubco shall submit to the Autherity a range or
selection of finishes ("Range of Finishes") no later
than the relevant Finishes Proposal Date;

(b) the Authority's Representative shall by the relevant
Finishes Selection Date notify Sub-hubco of ifs
seiection for the relevant Finish; and

{(c) if no selection of a Finish has been made by the
Authority's Representative and notified 1o Sub-hubco
in accordance with paragraph 1.2,3(b) by the relevant
Finish Selection Date, Sub-hubco shall be entitled to
make a selection from the Range of Finishes
submitted in accordance with paragraph 1.2.3(a).
After the relevant Finish Selection Date, should an
Authority wish to vary any selection previously made
by Sub-hubco or by that Authority, such variation
shall be effected as a Change in accordance with
Schedule Part 16 (Change Protocol).

Table of Finishes

Finishes Aspects FamsheDsaI:el"oposal Finishes Selection Date
Internal wall finishes Colour 17 June 13 08 Juiy 13
wall protection and comer | Colour and material 20 May 13 10 June 13
protection.
IPS panels Colour 20 May 13 10 June 13
wet walls and splash back | Colour 17 June 13 08 July 13
floor finishes and skirting Colour 17 June 13 08 July 13
ironmongery Colour 08 May 13 27 May 13
main public light fittings | Specification, style and 29 April 13 20 May 13
(walkways, corridors, | colour
receplion areas, wailing
areas, arrival atrium,
thoroughfares
light switches and sockets | style and colour 29 April 13 20 May 13
stair nesing colour, material 17 June 13 08 July 13
balustrade colour, material C1 July 13 22 July 13
blinds Style, colour 03 June 13 24 June 13
pull cords colour and material 29 April 13 20 May 13
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Finishes

Aspects

Finishes Proposal
Date

Finishes Selection Date

handrails and grabrails

style, colour

29 April 13

20 May 13

doors (including revoiving
door, automated roller
shutter door, receipt and
dispaich deor and two

colour

20 May 13

10 June 13

main entrance doors

Lift Finishes

Colour and material 28 April 13 20 May 13

1.3

1.4

If an Authority's Representative raises comments on any Submitted Item in
accordance with paragraph 3 (Grounds for Objection} he shall state the ground
upon which such comments are based and the evidence or other information
necessary {0 substantiate that ground. To the extent that an Authority's
Representative comments on a Submitted Item other than on the basis set out in
this Schedule Part 8 (Review Procedure), or fails to comply with the provisionsg of
this paragraph, Sub-hubco may, in its discretion, either:

1.3.1  request written clarification of the bagis for such comments and,
if clarification is not raceived within 10 (fzn) Business Days of
such request by Sub-hubco, rafer the matter for determination in
accordance with Schedule Part 20 {Dispule Resolution
Procedure); or

1.3.2 in the case of a Submitted ltern comprising Reviewable Design
Data only, at its own risk, and without prejudice to Clause 12
(The Design, Construction and Commissioning Frocess),
proceed with further design or construction disregarding such
comments pending the outcome of any reference to the Dispute
Resolution Procedure that may be made by either parly.

In the case of any Submitted Item of the type referred to in paragraph 3.10, a
failure by an Authority's Representative to endorse and returmn such Submitted Item
within the period specified in paragraph 1.2.2 shall be deemed fo constitute an
objection by that Authority's Representative to such Submitted Itern. |f the parties
fail to agree the form and content of such Submitted Item, within 10 (ten) Business
Days following the expiry of the period specified in paragraph 1.2.2, the matter
shall be determined in accordance with Schedule Part 20 (Dispute Resolufion
Procedurs).

FURTHER INFORMATION

Sub-hubco shali submit any further or other information, data and documents that an
Authority's Representative reasonably requires in order to datermine whether he has a basis
for raising comments or making objections to any Submitted ltem in accordance with this
Schedule Part 8 (Review Procedure). If Sub-hubco does not submit any such information,
data and documaents, that Authority's Representative shall be entitled to:

2.1

comment on ihe Submitted item on the basis of the information, data and
documents which have been provided; or
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2.2 object to the Submitted Jtem on the grounds that insufficient information, data and
documents have been provided to enable that Authority's Representative to
determine whether he has a legitimate basis for commenting or objecting in
accordance with this Schedule Part 8 (Review Procedure),

GROUNDS OF OBJECTION

The expression "raise comments” in this paragraph shall be construed to mean “raise
comments or make objections” uniess the confrary appears from the context. An Authority's
Representative may raise comments in relation to any Submitted ltem on the grounds set
out in paragraph 2 (Further Information) above or on the ground that the Submitted ltlem
would (on the balance of probabilities) breach any Law hut otherwise may raise comments
in relation to a Submitted ltem only as foliows:

at in relation to any Submitted liem if:

311

Sub-hubco's ability to perform its obligations under this
Agreament would {on the balance of probabilities) be adversely
affected by the implementation of the Submitted Item: or

3.1.2 the implementaticn of the Submitted Item would (on the balance
of probabilitiesy adversely affect any right of the relevant
Authority under this Agreement or its ability to enforce any such
right;
3.2 in relation to any Submitted item submitted pursuant to Clause 4.1 (Ancillary

Documents) if;

321

322

323

324

3.25

the relevant Authority's abifity 1o perform its obligations under this
Agreement wouid be adversely affected by the proposed course

of action;

the relevant Authority's or a relevant Community Services
Providers ability to provide the relevant Community Services or
to carry out any of its statutory functions would {on the bafance
of probabilities) be adversely affected by the propased course of
action;

the proposed course of action would be likely to result in an
increase to the relevant Authority's liabilities or potential or
contingent liabifities under this Agreement;

the proposed course of action would adversely affect any right of
the relevant Authority under this Agreement or ifs abiiity to
enforce any such right; or

Sub-hubco’s  ability to perform its obligations under this
Agreement would be materially adversely affected by the
proposed course of action;

3.3 in relation to Reviewable Design Data submitted pursuant to Clause 12.6:

3.3.1

which does not comprise 1.50 scale Room Layout Drawings an
Authority's Representative may raise comments, subject to and
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in accordanue with paragragh 4 {Effect of Review) on the ground
that the Submitted ltem is not in acoordance wilh:

{a) the Authority's Gonstruction Requirsments, andfor
b tha relevan Sub-hulo's Proposals,

3.3.2  which comprises a 1:50 scale Room Layoud Drawing in nesoasct
of which thers I8 & cofresponding generiz 1.50 scale Room
Layout Drawing for the relevant room typa {which has previously
hean reviewed and commented upon by an Authorily's
Representalive in accordancs with this Schedule Part 8 {Review
Provcedurey), the  Authorily's  Represenfative may raise
commaents, subject fo and in accordance with paragraph 4 (Effect
of Reviaw), on the ground that the Submitted lem doss not
conform to the generic 1:80 scale Room Layout Drawing; and

333 which comprises a 1:80 scale Room Layout Drawing in respect
of which there i3 no correspanding genaric $50 scale Room
Layout Drawing for the relevant room type iwhich has previously
heen seviewerd and commented unon by an Authority's
Rapresantative in aecordance with this Schedule Part 8 {Reviaw
Prosedure)), the Authority's Represeniative may  raise
gommants, subject 1o gnd In accordange with paragranh 8 {Effect
of Revigvs, on the grounds that the Submiled Ifem:

{a) is not In accordance with the Authority's Constructon
Requirements amdior relevant Sub-huboo's Propossle; or

£33 is inconsistent with the quidance contained in any current NH8
Requirernent which is appicadle to & rosm of that funclion
provided that such guidancs hins not been supsrseded by and
is nel incongistent wilh any other provisions of the Authornily's
Conshruction Requirements (ncluding any exisling Approvea
RDD ifemy

34 in refation to 2 proposal o amend Subkhubeo’s Propossals and rectify (part of) the
relvant Works submitted pursuant o Clause 12.8, on tha grounds that, following
the amendment and reclification proposed:

341 relevant Sub-huboo's Proposals would not satisly the Authority's
Conshuction Hequirements; andfor

342  ihe struchural, mechanics! and/or elecirical performance of the
relevant Facilities would not de of an eguivalent standard of
performance fo that sat out in the relevant Sub-hubod's
Proposals prior fo thelr amendment or reclification {or the
purpose of this comparison disregarding the fault which required
the: amendinent or rectification 1o be made),

as in relafion o Finishes

351  which have the effect of making a selection from the relevant
Range of Finighes {or any sitamative range or selection of
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3.5.2

Finishes submitted by Sub-hubco to the relevant Authority's
Representative) pursuant to Clause 12.8.1; or

where the Submitied ltem does not comply with the relevant
provisions of the Authority's Consiruction Reguirements and/or
relevant Sub-hubco's Proposals;

a8 in refation to the submission of any revised Programme pursuant to Clause 14
(Programme and Dates for Compietiom) on the ground that such revised
Programme would not {on the balance of probabilities) enable the relevant Works
to be completed by the Gompletion Date;

3.7 in relation to the submission of any Quality Plan or part of a Quality Plan or any
changes to any Quality Plan pursuvant to Clause 20.4 or Clause 20.7 or any quality
manual or procedure in accordance with Clause 20.9 (Quality Manuals and
Procedures), on the grounds that such Quality Plans, or parts of or changes to
such Quality Plans, quality manuais or procedures, or the guality management
systems which they reflect, would not comply with:

371

3.7.2

in the case of the relevant Design Quality Plan and the relevant
Construction Quality Plan referred to in Clause 20.8, the
requirements referred to in Section 8 (Quality Plans (Design and
Constructiom) of Schedule Part 8 (Consfruction Matters), and

in the case of the Services Quality Plan referred {o in Clause 20
{Quality Assurance), the requirements referred to in Section 3
{Services Quality Plan)y of Schedule Part 12 (Service
Requirements),

38 in relation to the submission of any proposed revision or substitution for the
relevant Method Statement or any part of any relevant Method Statement (as the
case may be) pursuant to Clause 22.4, on the grounds that:

381

382

(€}

383

the proposed revision or substitution is not in accordance with
Good Industry Practice,

the performance of the relevant Services in accordance with the
proposed revision or substitution would (on the balance of
prohahilites):

be materlally different from the performance of the relevant
Services in accordance with the relevant Method Statement
prior fo such proposed revision or substitution; or

be less likely to achieve compliance with the relevant Service
Level Specification; or

have an adverse effect on the provision by the relevant
Authority or any relevant Community Services Provider of the
relevant Community Services at, or on the safety of any users
of, the relevant Facilities; or

the proposed revision or substitution would {on the balance of

probabilities) result in an inferior standard of performance of the
relevant Services fo the standard of performance in accordance
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with the relevant Method Statement prior to such propesed
revision or substitution; and

38 in relation to the submission of the Schedule of Programmed Maintenance
pursuant to Clause 23.1, any revision {o any such Schedule of Programmed

Maintenance

pursuant to Clause 234 or any relevant submission of

Unprogrammed Maintehance Works pursuant to Clause 23.8, on the grounds that:

3.8.1

3.9.2

393

394

3.9.5

carrying out the relevant Programmed Maintenance or the
relevant Unprograrnmed Maintenance Works in the period or at
the times suggested would (on the balance of probahilities)
interfere with the operations of that Authority and/or any relevant
Community Services Provider and such interference could be
avoided or mitigated by Sub-hubco rescheduling the relevant
Programmed Mzaintenance or the relevant Unprogrammed
Maintenance Works; or

in relation to the Schedule of Programmed Maintenance the
proposed hours for carrying oui the relevant Programmed
Maintenance are not consistent with the principles set out in
Appendix 2, Table B to this Scheduie Part 8 (Review Procedure),
or

the proposed method of performance of the relevant
Programmed Maintenance or the relevant Unprogrammed
Maintenance Works would not be in accordance with the
relevant Service Level Specification; or

the safely of users of the relevant Facilities would (on the
balance of probabilities) be adversely affected; or

the period for carrying out the rslevant Programmed
Maintenance or the relevant Unprogrammed Maintenance Works
would {on the balance of probabilities) exceed the period
reasonably required for the relevant works.

3.10 in relation o the submission of Sub<hubco's propoesals for the relevant Handback
Works, the relevant Handback Programme and the reievant Handback Amount
pursuant to Schedule Part 18 (Handback Procedure), on the grounds that:

3.10.1

3.10.2

310.3

in the case of the relevant Handback Works, Sub-hubco's
proposals will not {on the balance of probabilities} ensure that
the relevant Handback Requirements are achieved by the Expiry
Date;

in the case of the relevant Handback Programme, performance
of the relevant Handback Worke in accordance with the
programme is not (on the balance of probabilities) capable of
achieving satisfaction of the relevant Handback Requirements by
the Expiry Date; and

in the case of the relevant Handback Amount, i does not
represent the cost of carrying out the relevant Handback Works
according to the relevant Handback Programme and the
provisions of Schedule Part 18 (Handback Procedure).
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EFFECT OF REVIEW

4.1

42

43

4.4

Any Submitted ltem which is returned or deemed to have been returned by an
Authority’s Representative endorsed “no commeent” (and in the case of Reviewable
Design Data, endorsed "Level A - no comment’) shall be complied with or
implemented (as the case may be} by Sub-hubco.

In the case of any Submitted ltem other than Reviewable Design Data, if an
Authority's Representative retumns the Submitted ltem to Sub-hubco endorsed
"comments”, Sub-hubco shall comply with such Submiited liem after amendment
in accordance with the commenis unless Sub-hubco disputes that any such
comment is on grounds permitted by this Agreement, in which case Sub-hubco or
the relevant Authority's Representative may refer the matter for determination in
accordance with Schadule Part 20 {Dispute Resolution Procedure} and Sub-hubco
shall not act on the Submitted Hern until such matter is so determined or otherwise
agreed.

In the case of a Submitted ltem comprising Reviewable Design Data, if an
Authority's Representative returns the Submitted ltem endorsed other than "Level
A - no comment”, Sub-hubco shalk:

4.3.1  where the relevant Authority's Representative has endorsed the
Submitted Item “"Level B - proceed subject to amendment as
noted", either proceed to construct or proceed to the next level of
design of the part of the relevant Works to which the Submitted
ltem relates but take into account any amendments required by
that Authority's Representative in his comments,

432 where the relevant Authority's Reprasentative has endorsed the
Submitted ltem "Level C - subject io amendment as noted” not
act upon the Submitted ftem, amend the Submitted lem in
accordance with the relevant Authority's Representative's
comments and re-submit the same to thal Authority's
Representative in accordance with paragraph 4.4, and

43.3 where the relevant Authority's Representative has endorsed the
Submitted item “Level D - rejected” not act upon the Submitted
ltem, amend the Submitted llem and re-submit the Submilted
ltem to the relevant Authority's Representative in accordance
with paragraph 4.4,

unless Sub-hubco disputes that any such comment or proposed amendment is on
grounds permitted by this Agreement, in which case Sub-hubco or the relevant
Authority’s Representative may refer the matter for determination in accordance
with Schedule Part 20 (Dispute Resolufion Procedure) and Sub-hubco shall not
act on the Submitied ltem untif such matter is so determined or otherwise agreed
except at its own risk in accordance with paragraph 1.3.2.

Within 10 (ten) Business Days of recsiving the commenis of an Authority's
Representative on any Submitted item comprising Reviewable Design Data, Sub-
hubco shall (except in the case contemplated in paragraph 4.3.1) send a copy of
the Submitted ltem as amended to the relevant Authority's Representative
pursuant to paragraph 4.3 and the provisions of paragraphs 1.2.1, 4.1 and 4.3
shall apply {changed according to context) to such re-submission.
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45

The return or deemed return of any Submitted Kem endorsed "no eomment” (or in
the case of Reviewable Design Data endorsed "Level A - no comment” or
otherwise endorsad in accordance with paragraph 4.3.1 or 4.3.2) shali mean that
the relevant Submilted ltem may be used or implemented for the purposes for
which it is intended but, save to the extent expressly stated in this Agreement
including, without limitation, as specified in Appendix 1 Table A to this Schedule
Part 8 (Raview Procedure), such return or deemed return of any Submitted ltem
shall not otherwise relisve Sub-hubco of its obligations under this Agreement nor
is it an acknowledgement by the relevant Authority that Sub-hubco has complied
with such obligations.

DOCUMENTATION MANAGEMENT

51

52

53

Sub-hubco shali issue three {3) copies of all Submitied ltems to an Authority and
compile and maintain a register of the date and contents of the submission of all

Submitted ltems.

Sub-hubco shall cornpile and maintain a register of the date of receipt and content
of all Submitted ltems that are retumed or deemed fo be returned by an Authority's
Representative.

Save o the extent set out in Appendix 1, Table A to this Schedule Part 8 (Review
Procedure) or elsewhere in this Schedule Part 8 (Review FProcedure), no review,
comment or approval by an Authority shall operate fo exclude or fimit Sub-hubco's
obligations or liabilities under this Agreemsnt {or an Authority's rights under this
Agresment).

CHANGES

6.1

6.2

6.3

No appraval or comment or any failure fo give or make an approval or comment
under this Schedule Part 8 shall constitute a Change save to the extent provided
in this Schedule Part 8 (Review Procedure).

if, having received comments from an Authority's Representative, Sub-hubco
considers that compliance with those comments would amount to a2 Change, Sub-
hubco shall, before complying with the comments, notify the relevant Authority of
the same and, if it is agreed by the parties or determined pursuant to Scheduie
Part 20 (Dispute Resolution Procedure) that a Change would arise i the
comments were complied with, the relevant Authority may, if it wishes, implement
the Change and it shall be dealt with In accordance with Schedule Part 16
(Change Protocol). Any failure by Sub-hubco o nofify the relevant Authority that it
considers compliance with any comments of the relevant Authority's
Representative would amount to a Change shall constitute an irrevocable
acceptance by Sub-hubco that any compliance with that Authority's comments
shall be without cost to that Authority and without any extension of time.

No afteration or madification to the design, quality and quantity of the relevant

Works arising from the development of detailed design or from the co-ordination of
the design shall be construed or regarded as a Change.
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APPENDIX 1

TABLE A
Approved ROD ltem | Scale Meaning of “Level A - no comment” and "Level
{by category) B — proceed subject to amendment as noted”

endorsement of Reviewable Design Data under
Schedule Part § (Review Procedure)} (including
both the actual and deemed endorsement).

Room Deata Sheets nfa A “Level A - no comment” endorsement or a "Level
B - proceed subject to amendment as noted”
endorsement of any room data shect means that
Sub-hubco may proceed to construct in accordance
with the Submitted ltam and that the relevant
Authority is safisfied that the design and other
information in the relevant room data sheet satisfies
Operational Functionality.

Drawings — 1:1250 A "Level A - no comment” endorsement or a "Level
8 - proceed subject to amendment as noted”
endorsement of any 11250 scale development
Deveiopment Control control plan means that Sub-hubco may proceed to
conhstruct in accordance with the Submitted ltem
and that the relevant Authority is satisfied that the
Plan design and other information contained in the
relevant drawing satisfies Operational Functionality.

Drawings — 1:500 A "Level A - no comment” endorsement or a "Leval
B - proceed subject to amendment as noted”
endorsement of any 1:500 scale site plan means
Site Plan that Sub-hubco may proceed to construct in
accordance with the Submitied Hem and that the
relevant Authority is satisfled that the design and
other information coniained in the relevant drawing
satisfies Operational Functionality.

Drawings — 1,200 A "Level A - no comment”" endorsement or a "Level
B - proceed subject to amendment as noted”
endarsement of any 1,200 scale fioor plan means
Floor Plans that Sub-hubco may proceed {o construct in
accordance with the Submitted llern and that the
relevant Authority is satisfied that the design and
other information contained in the relevant drawing
satisfies the Operational Functionality.

Drawings — 1:50 A "Lavel A - no comment” endorsement or a "Level
B - proceed subject to amendment as noled”
endorsemant of any 1:50 scaile room layout andfor
Room Layouts (inciuding room reflected ceiling drawing means that Sub-hubco
elevations) & may proceed to construct in accordance with the
Submitted item and that the relevant Authority is
satisfied {fo the extent of the design and other
information contained in the relevant drawing) that
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Reflected ceiling plans

the design and other information in the relevant
drawing satisfies Operational Functicnality.

Drawings —

Departmental plans

1:50

A "Lavel A - no comment” endorsement or a "Level
B - proceed subject to armendment as noted”
endorsement of any 1,50 scale departmental plan
means that Sub-hubco may praceed to construct in
accordance with the Submitted item and that the
relevant Authority is satisfied (to the exient of the
design and other information contained in the
relevant drawing) that the design and other
information in the relevant drawing satisfies
Operational Funciionality.
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APPENDIX 2
HOURS FOR PROGRAMMED RAINTENANCE

Subject to paragraphs 3 o 5 telow, Sub-huboo shall carry cul Programmed Mairdenanoe at
the relevent Facilittes during the hours of 8am to 8pm on Monday o Friday (Hours for
Programmed Maintenanoe”)

Subp-hubeo mey, with the conssnt of the relevant Autharity (which consent shall not be
unreasonably withteld) cany il Maintenancs Works outside e relevant Mours for
Programmed Maintenance provided always that & ghall take info account

2.4 the likely disturbance to the rglevant Authorily endfor any relavant Community
Hervicas Provider and/or thelr siaff and users wihin the immedisie ama where the
ralevant Maintenunce Works ars 1o be underizskern;

2.2 the Ekely disturbance ko adjacent areas, the relevant Authority and/or any relevant
Community Services Provider andlor their s1adf and users i those adjecent araas
that may be sffected by the relevant Mairdanance Works o be underiaken in the
arcais) identified in (i) above, and

23 campliance wilh the Law,
Subject to paragraph 4, Sub-huboco shall have access to the relevant Facllities during the

hours of operation to the areas s2i o in and in accordance with Table B below (“Mours of
Operation™) to carry out any relevant Programmed Maintenance,

TABLER

Facility Hours of Operation
Phessa ¢ £ 3Darm -Bom Mondr

7.30am -~ ipm Dat
Phges 2 8 304w -2pm MonFri

7.30am - 1ran Sat
Phase 3 B.30am -Hpm Mon-Fri

7.30am — 1pm Sat

Where Sub-hubce requires sooess to an araa of the relevant Faciliiss during the Hours of
Operation, Sub-hubco will consulf with and oblain the congent of the member of parsonng!
i charge of a depariment ("Head of Department”) concerning dates, imes and periods
during which Pragrammed Nainienance i 10 be underigken i thoge dapariments 6o as to
minimise disruplion o those departmants.

An Authority may request Sub-huog to cary out Programmed Maintenance oulgide the
Hours for Programmed Maintenance In the event that the carrying owl of such Programmed
Maintenance during the Hours for Programmed Maintenancs would adversely affect the use
of the department or prea.
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SCHEDULE PART 9
COLLATERAIL AGREEMENTS
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SECTION 1

CONTRACTOR'S COLLATERAL AGREEMENT

[REDACTED]



SECTION 2

SERVICE PROVIDER COLLATERAL AGREEMENT

[REDACTED]



SECTION 3

KEY SUB-CONTRACTOR COLLATERAL AGREEMENT

[REDACTED]



SCHEDULE PART 10
QUTLINE COMMISSIONING PROGRAMME

The Outline Commissioning Programme is the Outline Commissioning Programme in the Agreed
Form
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APPENDEX A
COMPLETION CRITERIA

The Completion Criteria are the Completion Criteria in the Agreed Form
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SCHEDULE PART 11
EQUHPMENT

Scheduie Part 11 is the Equipment Schadule in the Agreed Form
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SCHEDULE PART 12
SERVICE REQUIREMENTS
SECTION 1
SERVICE LEVEL SPECIFICATIONS

The Sarvice Level Specifivations are the Sarvice Lavel Specifications in the Agraed Farm
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SECTION 2
METHOD STATEMENTS

The Method Statements are the Method Statements in the Agreed Form
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SECTION3
SERVICES QUALITY PLAN

The Services Quality Plan is the Services Quality Plan in the Agreed Form
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SCHEDULE PART 13

INDEPENDENT TESTER CONTRACT

[REDACTED]



APPENDIX 2
SECTION 1
SCHEDULE OF DRAWDOWN OF FEES
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SECTION 2
SCHEDULE OF DAILY RATES
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SCHEDULE PART 14
PAYMENT MECHANISM
SECTION 1
INTERPRETATION
In this Schedule Part 14 (Payment Mechanisim) and elsewhere in this Agreement (save where
Schedule Part 1 (Definifions and Interpretation) provides to the contrary) the following words shall

have the following meanings:

“Annual Service Payment” means each of the Authority A Annual Service Payment and the
Authority B Annual Service Payment;

"Authority A Annual Service means the sum payable by Authority A in pounds sterling

Payment” calculated in accordance with paragraph 2 (Annual Service
Paymeni) of Section 2{Caiculation of Service Payments} of this
Schedule Part 14 {Payment Mechanism);

“"Authority A Monthly Service means the sum payable by Authority A in pounds sterling

Payment” calculated in accordance with paragraph 1 of Section 2
{Caiculation of Service Payments) of this Schedule Part 14
(Payment Mechanism),

"Authority B Annual Service means the sum payable by Authority B in pounds sterling

Payment” calculated in accordance with paragraph 2 {Annual Service
Fayment) of Section 2 (Calculafion of Service Payments) of this
Schedule Part 14 (Paymen{ Mechanismy,

"Authority B Monthly Service means the sum payable by Authority B in pounds sterling

Payment” calculated in accordance with paragraph 1 of Section 2
{Calculation of Service Paymenis) of this Schedule Part 14
{Payment Mechanism),

“Availability Failure” subject to Section 4 (Temporary Repairs) of this Scheduie Part

14 {(Fayment Mechanism), means a Service Event which has not
been Rectifled within the relevant Rectification Period and which
causes a Functional Area to be Unavaitable;

“Availability Standards” means the service requirements identified as such, set out in the
relevant Service Level Specification:

“Core Times” has the meaning given in the relevant Service Level Spegification
and "Core Time” means & time within Core Times;

"Daily SUF™ means, on a Day, the aggregate GSUs for all of the relevant
Functional Areas that have Core Time on that Day,

“Day” means & period of 24 hours, beginning at 00:00 hours, during
which there are Core Times;

“Deduction Period” or “DP” (a) where the relevant Performance Failure or Availability
Failure arises following a Service Event in respect of
which a Rectification Period is specified in the Availability
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“External Utility Failure”

“Gross Monthly Availability
Deduction”

(b}

Standards or the Performance Standards, as applicable,

{(iy if the Service Failure Time occurs before or during
Core Time for the relevant Funclional Area on a
Day, means the number of Days that elapse from
and including that Day to, and inciuding, the Day on
which the Logged Rectification Time occurs, but
excludes the Day on which the Logged Rectification
Time ocours if the Logged Rectfication Time Is
before the commencement of Core Time for the
relevant Functional Area on that Day,; and

(i}  if the Service Failure Time occurs after the expiry of
Core Times for the relevant Functional Area on a
Day, means the number of Days that elapse from
and including the next Day fo, and including, the
Day on which the Logged Rectification Time
oecurs, but excludes the Day on which the Logged
Rectification Time occurs i this occurs before
commencement of Core Time for the relevant
Functional Area on that Day, and

where the relevant Performance Failure arises following a
Service Event in respect of which no Reciification Period
is specified in the relevant Performance Standards, as
applicable, means 1,

means a failure in:

{a)

)

()

the supply of gas, electricity, water, telephone or
telecommunications services to a Site where such failure
originates on the side of the refevant Utility Point that is
owned or controfled by the relevant utility provider and
provided that such failure has not arise as a result of an
act or amission of Sub-hubco or a Sub-hubco Party; or

the service and facilty of discharging water and
sewerage from a Site, where such failure originates on
the side of the relevant Utility Point that is owned or
controlied by the relevant utility provider and provided
that such failure has not arise as a result of an act or
omission of Sub-hubco or a Sub-hubco Party, or

the supply or availability of fue! biomass in the Scotlish
market for a Facility provided that such fallure has not
arisen as a resdlt of an act or omission of Sub-hubco or
a Sub-hubco Party,

means, for Contract Month "n", the amount in pounds sterling
calculated by the formula;

SUR x SUF x Days,

where Days, is the number of Days in Contract Month,
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“ross Service Units® or

I{Gs U s”

"Helpdesk"

“Logged Rectification Time”

“Logged Report Time”

“Major Performance Failure”

“Medium Performance Failure"

“Minimmum Agreed Availability
Standards”

“Minimum Availability

Deduction”

means the number of service units attributed to each Functional
Area as set out in Appendix 2 to this Schedule Part 14 (Payment
Mechanismy,

means the helpdesk facilities established by Sub-hubco pursuant
{0 the relevant Service Level Specification;

means the fime which ks shown in the Helpdesk records
maintzined by Sub-hubco in accordance with the relevant
Service Level Specification as being the time when a Service
Event was Rectified or Remedied, as the case may be, or, in the
event that a failure affecting the Heipdesk occurs, as shown on
the manual Helpdesk records maintained by Sub-hubco;

means the date and time which is shown in the Helpdesk records
maintained by Sub-hubco in accordance with the relevant
Service Level Specification as being the date and time at which a
Service Report was received by the Helpdesk or, i a failure
affecting the Helpdesk occurs, as shown on the manual
Helpdesk records maintained by Sub-hubce;

means a Performance Faifure which has been designated as
such in the relevant Service Level Specification or in this
Schedule Part 14 (Payment Mechanism),

means a Performance Failure which has been designated as
such in the relevant Service lLevel Specification or in this
Schedule Part 14 {Payment Mechanism);

means the minimum standards with which a Functional Area
must comply, as agread between the relevant Authority and Sub-
hubco, for the period untif a Permanent Repair can be
underiaken;

means, in any Confract Year "n", an amount in pounds sterling
calculated using the following formula:

MAD, = MAD, {1 —IF)+((11MQ x IF)x (1+ @;@;}@Q)}

where

MAD, is the Minimum Availability Deduction applicable for the
refevant Contract Year;

MAD, is £33, or, where the relevant Functional Area is
Unavailable but Used, is £17.50;

IF s the indexation factor being 0.25;
RPl, is the value of the Relail Price index published or
determined with respect fo the month of February which most

recently precedes the relevant Contract Year, and

RPl, is the value of the Refail Price Index published or
detarmined with regpect io the Base Date;
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“Minor Performance Failure”

“NMonthly Service Payment”

“Pass Through Costs”

“pParformance Failure”

“Performance Standards"

“Permanent Repait”

“Permanent Repair Deadline”

“Rectification”

“Rectification Period”

RPl, is the value of the Retail Price Index published or
determined with respact to the Base Date,

means a Performance Failure which has been designated as
such in the relevant Service lLevel Specification or in this
Schedule Part 14 {Payment Mechanism);

means each of the Authority A Monthly Service Payment and the
Authority B Monthly Service Payment;

means cosis payable to Sub-hubco by the relevant Authority
pursuant fo Section 6 (Pass Through Cosis) of this Schedule
Part 14 (Payment Mechanismy,

subject to Section 4 (Temporary Repairs) of this Schedule Part
14 {Payment Mechanism), means a Service Lvent relating t0 a
Performance Standard which has not been Rectified within the
relevant Rectification Period {if any);

means the service requiremenis identified as such, set out in the
relevant Service Level Specificafion;

means Rectification following the agreement of & Temporary
Repair;

has the meaning given in paragraph 1.2 of Section 4 (Temporary
Repairs) of this Schedule Part 14 {Payment Mechanism),

means, following the ocowrence of a Service Eveni, making
good the Service Event so that the subject matter of the Service
Event complies with the fevels of service required pursuant to
this Agreemeant which shall, without prejudice to the generality of
the foregeing, include (a) restoring alt functional capability and
(b} ensuring that any Functional Area which has been affected by
the relevant Service Event complies with the relevant Avaitabitity
Standards and the relevant Performance Standards, as
applicable, and ‘Rectify” and "Rectifying” shail be construed
accordingly;

means, where applicable, the pericd of time specified in the
refevant Awvailability Standards or the relevant Performance
Standards, as the case may be, allowed for the Rectification of
the relevent Service Event, which period:

(&) shall commence st the Logged Report Tiree {if the Logged
Report Time occurs during Core Time for the relevant
Functional Area); or

(b} if the Logged Report Time occurs outwith Core Time for
the relevant Functional Area, shall commence at the
commencement of the immediately foillowing Core Time
for the relevant Functional Area,

provided that:
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*“Remedial Pericd”

“Remedy”

“Saervice Event”

“Service Fallure Time”

“Service Report”

“Service Unit Rate” or “SUR”

“Service Units Affected” or
HSUA!!

“Service Units of the Facilities”

subject to Sub-hubco having promptly nofified the reievant
Authority's Representative of the fact and having recorded
the same on the Helpdesk system, the Rectification
Period shall be exiended by any period during which Sub-
hubco was prevented or interrupted by the relevant
Authority and any relevant Authority Party from Rectifying
any failure to meet the relevant Availability Standards or
relevant Performance Standards; and

if the Rectification Period would otherwise expire outside
Core Time for the relevant Functional Area, it shalt be
extended so as fo expire immediately prior to the start of
the next Core Time for the relevant Functional Area;

means, where applicable, the period of time specified in the
relevant Performance Standards within which Sub-hubco rmust
Remedy a Service Event;

means the actions or tasks, detailed in the column headed
Remedial Period/Remedy in the relevant Performance
Standards, required to remedy a Performance Faiure and
"Remedied” shall be construed accordingly;

means an incident or state of affairs which does not meet or
comply with the relevant Performance Standards andfor does not
satisfy the relevant Availability Standards;

means the date and time when a Service Event becomes a
Performance Failure or an Avaitability Failure, as the case may

be;

has the meaning given in Section 1 (Service Level
Specifications) of Schedule Part 12 {Service Requirements),

means, for Conitract Year *n”, the amount in pounds stering
calculated by the formula:

SUR:[ ASPr ]

SUFxTSD

where:

ASP, is the relevant Annual Service Payment for Contract Year
*n" calculated in accordance with paragraph 2 of Section 2
(Calculation of Service Payments) of this Schedule Part 14
{FPayment Mechanismy; and

TSD is the number of Days in Contract Year “n",

means the total Gross Service Units of the Functional Areas
affected by an Availability Failure;

means the total number of Gross Service Unifs attributable to the
relevant Facilities as set out in Appendix 2 of this Schedule Part
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or “SUF”

*Temporary Repaiy”

“Unavailahle™

“Lnavailable but Uzed™

“Utifity Point”

14 {Payment Machanisny,

means, i respect of the osourence of a Bervice Event, works of
a tamanrary nature that do not constitsle Reclification but satisfy
e mlevant Minknum Agreed Avsilabiliy Stendards and
substantially make good the relevant Service Event for the period
until & Permanent Repair can be urdetaken;

means & refation to 2 Funcional Area hat such Fanclional Ares
i in 2 state or condition which does not compily with any one or
more of the relevant Availability Standards,

maans in relation B any Functional Arda that & is Unavailable but
is used by the relevant Authority for #s aormal purpose 2t any
e fapart from the purposes of ovacuating the mlevant
Functional Areas and the time taken for such svacustion) during
the Core Times including for the asvoidance of doudl, for the
provigion of Community Servicas during which it would otherwise
be Unavaiiable;

means for each of the Utiiities excluding fuel blomass, the noint
of conneclion W the Uity Providers Network or the Uy
Previders Meter as appropriate and for fuel biomass means the
point of entry of the biomass plant whers e stpplier deposiis
e fuel biomass.
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SECTION 2
CALCULATION OF SERVICE PAYMENTS

MONTHLY SERVICE PAYMENT

1.1

1.2

For each of Authority A and Authority B, calcuiate the relevant Monthly Service
Payment payable in respect of a Contract Month "n” using the foliowing formula:

ASP,
12

MSP, =[ xPP] -~ D, ,+PIC

where:
MSP is the relevant Monthly Service Payment for the Contract Month n;

ASP, is the relevant Annual Service Payment for the Contract Year in which
Contract Month n accurs, caiculated in accordance with paragraph 1.2 below,

£D is the sum of Deductions in respect of performance of the relevant Services in
the relevant Faciiities during the Contract Month that was 2 months prior to
Contract Month n as shown in the relevant Monthly Service Report for that
Contract Month and calculated in accordance with the provisions set out in Section
3 (Deductions from Monthly Service Payments) of this Schedule Part 14 {(Payment
Mechanismy),

PTC means any relevant Pass Through Costs due for which supporting
uncontested invoices from Sub-hubco's suppliers are available;

In the Contract Month in which the ralevant Payment Commencement Date falls,
unless the Payment Commencement Date is the first day of that Contract Month,
and in the last Contract Month of the Project Term, unless the last day of the
Project Term is the last day of that Contract Month, adjust ASP, for the purposes
of paragraph 1.1 above pro rata to reflect the actual number of days in the relevant
Contract Month from and including the Payment Commencement Date (for the first
month) and (for the last month) up to and including the last day of the Project Term
(for the last month).

ANNUAL SERVICE PAYMENT

For each of Authority A and B, calculate the relevant Annual Service Payment for any
Contract Year “n” using the following formula:

RPI,

158, = asptt- 1)+ s 1+ AP0 |

where:

ASP, is the relevant Annual Service Payment for the relevant Contract Year,
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ASE, s the relevant value for ASPo stated in Appendix 1 to this Schedule Part 14
{Payment Mechanism) (being the relevant Annual Service Payment at the Base Date),
subject to any adjustments made from time to time in accordance with any express
provisicn of this Agreement;

IF is the indexation factor being 0.25;

RPI, is the value of the Retail Prices Index published or determined with respect to the
month of February which most recently precedes the relevant Contract Year; and

RPI, Is the value of the Relzail Prices Index published or determined with respect to the
Base Date.
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SECTION 3
DEDUCTIONS FROM MONTHLY SERVICE PAYMENTS

ENTITLEMENT TO MAKE DEDUCTIONS

1.1

1.2

1.3

14

1.5

If at any time after the Payment Commencement Date an Availability Failure or a
Performance Failure occurs the relevant Autherity will be enfitled, subject to
paragraphs 1.2 and 1.4 of this Section 3 {Deducltions from Monthly Service
Payments) and paragraph 1 of Section 4 (Temporary Repairs and Allernative
Accommodation), to make Deductions in calculating the relevant Monthly Service
Payment in respect of that Availability Failure or Performance Failure, calculated in
accordance with this Section 3 (Deductions from Monthly Service Payments) of
Schedule Part 14 {Paymant Mechanism).

In calculating the relevant Monthly Service Payment for Contract Month “n", the
maximum aggregate of all Deductions that the relevant Authority may make in
respect of Contract Month “n-2" is the relavant Gross Monthly Availability
Dedugtion for Contract Month "n-2".

In any Contract Month where the value of YDn-2 exceeds the value of ASPn/12 in
respect of the relevant Authority, the relevant Monthly Service Payment due by the
relevant Authority shali be an amount equal to PTC for that Contract Month but the
relevant Authority shall, in calculating the relevant Monthly Service Payment in
respect of the following and (to the extent necessary) any subsequent Contract
Months, be entitled to carry forward and set off the amount of such excess against
the amount by which the value of ASPn/12 exceeds the value of ¥Dn-2 (as such
values are calculated in the following Contract Month and {to the extent
necessary} any subsequent Contract Months) until the amount of such excess has
been sat-off in full. To the extent that any such excess has not been set off as at
the earlier to occur of the Expiry Date and the Termination Date, then an amount
equal to such excess shall be immediately due and payable by Sub-hubco to the
relevant Authority.

To the extent that an Availability Failure or a Performance Failure:
1.4.1 is the resuit of an Excusing Cause; or
1.4.2 is the resuit of an External Wility Failure,
the relevant Authority shall not be entitled to make Deductions.
To the extent that an Availability Failure or a Performance Failure is the result of:
1.5.1 & Relief Event; or
152 an event of Force Majeure,
the relevant Authority shall be entitled to make Deductions but any such

Deductions shall be disregarded for the purposes of Clause 24.3 and Clause
40.1.8.

DEDUCTIONS FOR PERFORMANCE FAILURES

2.1

Subject to paragraphs 1 (Entitlement fo make Deductions) and 5 {Repealed
Failures) of this Section 3 (Deductions from Monthly Servica Payments), the
amount of the Deduction in respect of a Performance Failure is calculated using
the following formula;
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D = PFD x DP

where:
D means the amount (in pounds sterling) of the Deduction in
rezpect of the Performance Failure; and
PFD means:
{a) in the case of a Minor Performance Failure, the sum of
£25, index linked:;
{b) in the case of a Medium Performance Failure, the sum
of £40, index linked; and
{c} inthe case of a Major Performance Failure, the sum of
£125, index linked.
22 In the case of a Service Event for which no Rectification Period is specified in the

relevant Performance Standard, a Parformance Failure occurs immediately upon
the occurrence of the Service Event and, if it is not Remedied within the relevant
Remedial Period, # will reoccur at the expiry of the relevant Remedial Period and
the relevant Remedial Period shall recommence and so on until such time as the
Performance Failure has been Remedied.

23 No Deduction may be made by the Authority A from the relevant Monthly Service
Payment for the relevant Contract Month in respect of any Minor Performance
Failure if the total number of Minor Performance Failures which have occurred at
the relevant Facilities in the relevant Goniract Monih is not more than 2.

2.4 No Deduction may be made by the Authority B from the relevant Monthly Service
Payment for the relevant Contract Month in respect of any Minor Performance
Failure if the total number of Minor Performance Failures which have occurred at
the relevant Facilities in the relevant Contract Month is not mare thar 4.

Where two or more Performance Failures oceur in a Functional Area during a Day, only the
Performance Failure that rasults in the highest Deduction will apply.

DEEMED PERFORMANCE FAILURES

if Sub-hubco fails to monitor or accurately report a Service Event, a Performance Failure or
an Availability Faillure then, without prejudice to the Deduction to be made in respect of the
relevant Performance Failure or Avaitability Failure (if any), the failure to monitor or report
the Service Event, Performance Failure or Availability Faillure will be deemed o be a new
Medium Performance Failure in respect of the relevant Facilities unless the circumstances
set out in paragraph 6 of Section 5 (Failure by Sub-hubco to Monitor or Reporf) apply, in
which case there shall be deemed to be a new Major Performance Failure in respect of the
relevant Facilities.

DEDUCTIONS FOR AVAILABILITY FAILURES
4.1 Subject to paragraphs 1 (Enliflement to make Deductions) and 5 (Repeated
Failures) of this Section 3 (Deductions from Monthly Sewice Payments), and

subject also fo paragraph 4.2 and paragraph 4.3 below where applicable, the
amount of the Deduction in respect of an Availability Failure is the higher of:
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4.1.1 the Minimum AvailahiBly Deduction; ard

412  snamount ealcuiated n accordance with the following formuda
D= B8UA x SURx DP
whare!

B rreans the smound {in pounds steriing) of the Dedustion in respeet of the
Avaltability Fallure

4.2 Whers e relevant Funstional Area is Unavaiiabie but Uised the Deduction for the
Ayaiiablity Failure shall be reduced by 80%.
REPEATED FANLURES

Subject o paragreph 1 (Enliflement fo make Deduclions: of this Section 3 (Deduclions from
Monthly Service Fayments) it

& Performanee Failure in respent of the same elevant Performance Standadd; or
an Avaitability Fallure In respect of the same relevant Availability Standard,

&) ocours B or more fimes al the Authorily A Facilites in a wling period of 3
consecutive Confract Months, then the Deduction calculated pursuant io
paragraph 2 (Deductions for Performance Fallures) or paragraph 4 {(Deguchions for
Availability Fathes) of Whis SBection I (Deductions from Monthly Service
Paymentsy for the 107 ant ssch subsequertt such Performance Fallure at the
Authority A Facilifies and/or the 10” and each subsequent such Availability Failure
at the Authority A Facilities during the refevant pariod of 3 consecufive Contract
Months shali be muliiphied by 1.5

&) ocours 15 or more times &t the Authority B Facliities in a rolfing peried of 3
consecutive Comract Months, then the Deduction calculadsd pirsuant fto
paragraph 2 {Daductions for Performance Failsreg) or paragrapi: 4 {Deductions for
Avalfebility Fgilures) of this Bection 3 {Deductions fom Monthly Service
Payments) for the 167 and sach subseguent such Performance Failure at the
Authority B Faciies andior the 168" and each subsegusnt such Avallabllity Failure
at the Authority B Fadiiifies during the relavant period of 3 consecutive Contract
Muonths shall be muyliiplied by 1.5

REPEATED RECTIFICATION

If four or more Service Events oocur in any roiling seven day period and:

8.1

g2
8.3

sach such Bevica Bvent s in coonsclion wilh e zame relevant Parformanes
Standard o refsvent Availabilily Skndard,

oarh such Service Event affesis the same relevant Functiona! Area; and

there is good raason ke believe that Bhe oot cause of eath such BService Event is
the same,

then, notwithstanding paragraph 2.3 and ‘notwithstanding that Sub-hubo  achisves
Reclification of the Service Evenis within the ralevan! Redctification Pericd, there will be
desmed o ba g Major Porformance Failure in respact of the relevant Faciliies.
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EFFECT OF UNAVAILABILITY ON OTHER DEDUCTIONS

7.1

7.2

7.3

Subject o paragrephs 7.2 and 7.3, ¥ a Performance Fallure occurs sffecting a
Functional Area and the Bervice Bvent giving rise to the Parformances Fallure aigo
gives rise o an Availabilty Falluwre affecling that Fumctional Arsa only the
freductions for the Availability Fatlure apply,

It an Avsilebiity Failure affects @ Functional Area and the relevant Authority doss
not continue {0 use that Funclional Area, the relevant Authority shall nof, unlil
Rectification of that Avsliability Failure, b entitied to make further Deductions in
respest of that Funclional Area other than in respect of the Avaiisbiity Failure.

if @ Functional Area is Unavailable but Usad, the relsvant Authority wiki be entitisd

o make Deductions i rospect of any Performance Failwres affscting that
Funchional Area.
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SECTION 4
TEMPORARY REPAIRS

If Sub-hubco informs an Authority that it is unable to Rectify a Service Event within the
specified Rectification Pariod due to the need for spacialised materials or personnel that are
not, and canno! reasonably be expected to be, immediately available at the relevant
Facilities but that a Temporary Repair can be eifected:

1.1 Sub-hubco may carty out the Temporary Repair proposed by Sub-hubco unless
the relevant Autharity, acting reasonably, considers that, if the Temporary Repair
proposed by Sub-hubco is carried out, the relevant Functional Area will not be fit
for use for the Community Services for which it is normally used; and

12 where a Temporary Repair is permitted pursuant to paragraph 1.1, the relevant
Authority and Sub-httbco must act reasonably to agree a date and time {the
“Permanent Repair Deadline”} by which a Permanent Repair must be made,
giving Sub-hubco a reasonable period within which to carry out the Permanent
Repair.

During any period beginning at the time when 2 Temporary Repair has been approved by an
Authority and ending at the earlier of:

2.1 the time af which a2 Permanent Repair is successfully completed; and
22 the Permanent Repair Deadline,

the relevant Availabilty Standards will be replaced by the relevant Minimum Agreed
Availability Standards.

If an agreed Temporary Repair is completed by Sub-hubco before the Permanent Repair
Deadline and resulis in the refevant Functional Area affected by the relevant Service Event
satisfying the relevant Minimum Agreed Availiahility Standards, the date and time shown in
the Helpdesk records maintained by Sub-hubco in accordance with the relevant Service
Level Specification as being the date and time when the Temporary Repair was completed
{or, in the event that a failure affecting the Helpdesk occurs, as shown on the manual
Helpdesk records maintained by Sub-hubco as being the date and iime when the
Ternporary Repair was completed) shall be deemed fo be the Logged Rectification Time for
that Service Event for the purpose of determining the value of DP in the formula in
paragraph 4 {(Deductions for Avaiiabilily Faillures) in Secfion 3 (Deductions from Monthly
Seivice Paymenis) of this Scheduie Part 14 (Payment Mechanism).

I the Permanent Repair is not carried ou by the Permanent Repair Deadline, a
Performance Failure or, as the case may be, an Availability Failure, will cccur at that date
and time and the provisions of paragraph 2 (Deduclions for Performance Failures),
paragraph 4 {Deductions for Avaifability Failures) and, if applicable, paragraph 5 (Repeated
Failures) of Section 3 (Deductions from Monthly Service Payments) of this Schedule Part 14
{Payment Mechanism) shall apply.

323



SECTION &
FAILURE BY SUB-HUBCO TO MONITOR OR REPORT

Subject to paragraphs 2 to 4 inclusive of this Seclion 5 (Failure by Sub-hubco fo Monitor or
Repori), the relevant Performance Monitoring Report produced by Sub-hubce for any
Contract Month shall be the source of the factual information regarding the performance of
the relevant Services for the relevant Comtract Month for the purposes of calculating the
relevant Deductions pursuant to Section 3 {Deductions from Monthly Service Paymenis) of
this Schedule Part 14 (Payment Mechanismy).

Either of the relevant Authority and Sub-hubco may give written nofice to the other if it
believes there is an error or omission in a relevant Monthly Service Report provided that,
save in the circumstances referred 10 in paragraph 6 below, such notice must be given
hefore the end of the Contract Month that falis two Contract Months after the Contract Month
in which the relevant Monthly Servica Report was submitted by Sub-hubco. The relevant
Authority and Sub-hubco shall endeavour to agree the amendments required to reciify the
error or omission (if any) within 10 Business Days of notice being given in accordance with
this paragraph 2, failing which either party may, on giving written notice to the other, refer
the matter to the Dispute Resolution Procedure.

Where Sub-hubco fails to monitor or accurately to report a Performance Failure or an
Availability Failure in the circumstances referred to in paragraph 6 of this Section 5 (Faifure
by Sub-hubco to Monitor or Report), for the purposes of paragraph 1 of Section 1 {General
Requirements) of Schedule Part 19 {Record Provisions) the relevant Authority shall be
deermed to have reasonable cause to require that Sub-hubco shall make available fo that
Autherity for inspection such of the records referred fo in paragraphs 10 and 11 of Section 2
(Records to be Kepf) of Schedule Part 19 (Record Provisions) as that Authority may specify.

Sub-hubco shall upon submission of a valid invoice pay to the relevant Authority a sum
equal to the costs reasonably incurred by that Authority in carrying out any inspection and
investigation of records made available pursuant to paragraph 3 above.

If an Authority's inspection or investigation of records made available pursuant to paragraph
3 above reveals any further matters of the types referred to in paragraphs 2 and 3 above,
those matters shall be dealt with in accordance with paragraph 2 or 3 as appropriate and
that Authority shall, in addition, be entitled to make Deductions in respect of any
Performance Failures or Availability Failures in the manner prescrived Section 3
(Deductions from Monthly Service Payments} of this Schedufe Part 14 (Payment
Mechanism). The relevant Monthly Service Payment for the Contract Month in which any
such Deduction would (but for the error or omission in the relevant Performance Monitoring
Report) have been made shall be re-calculated to fake account of such Deduction and the
amount of such Deduction shall be immediately due and payable by Sub-hubco o the
relevant Authority together with interest at the Default Interest Rate from the date on which
the relevant Authority paid the relevant Monthly Involce for the relevant Contract Month until
the date on which payment is made by Sub-hubco.

For the purposes of paragraphs 2 and 3 of this Section 5 (Failure by Sub-hubco to Monitor
or Repori) the relevant circumstances are:

6.1 fraudulent action or inaction; or
6.2 deliberate misrepresentation; or
6.3 gross misconduct or gross incompetence,

in each case on the part of Sub-hubco or & Sub-hubco Party.
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The provisions of this Section 5 (Failure by Sub-hubco io Monitor or Repori) shall be without prejudice
to any rights of an Autherity in this Agreement pursuant to Clause 24 (Monitoring of Performance),
Clause 40 (Sub-hubco Events of Defaull) and Clause 44 {Corrupt Gifts and Payments).
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SECTION &6

PASS THROUGH COSTS

UTILITY CHARGES

1.1 Sub-hubco may include charges for Utilities for each Facility in the relevant
Monthly Service Payment in accordance with paragraph 1.1 of Section 2
{Caleulation of Service Paymentis) of this Schedule Part 14 (Payment Mechanism)
on the basis of costs reasonably incurred by Sub-hubco at the relevant Facilities
and supported by an appropriate invoice from Sub-hubco's suppliers.

1.2 The relevant Authority is responsible for all connection, line rental and usage
telephone charges at the relevant Facilities.

RATES

Sub-hubco may include local authority rates in the relevant Monthly Service Payment in
accordance with paragraph 1.1 of Section 2 (Caleulation of Service Payments) of this
Schedule Part 14 (Payment Mechanism) on the basis of the cost incurred by Sub-hubco at
the relevant Facilities and supported by an appropriate invoice from the relevant local

authority.
- OPERATIONAL INSURANCE PREMIUMS

31 Subject to paragraph 3.2, Sub-hubco may include the relevant Proportion of the
premiums paid by Sub-hubco 1o take out and maintain the Operational Insurances
in accordance with Clause 53 in the relevant Monthly Service Payment in
accerdance with paragraph 1 {Monthly Service Payment) of Section 2 (Calculation
of Service Paymenis) of this Schedule Part 14 (Payment Machanism) on the basis
of the cost incurred by Sub-hubeo and supported by an appropriate premium
notices from the relevant insurer.

32 There shall be excluded from the premiums referred to in paragraph 3.1, @ sum
equal to any portion of the premiums attributable to any issue or factor other than
circurnstances generally prevailing in the relevant insurance market and
circumstances atiributable to malicious damage to the relevant Facilities or the
claims history or re-rating of the relevant Authority or any relevant Authority Parly.
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APPENDIX 1

ANNUAL SERVICE PAYMENTS AT BASE DATE

ASPoPhase1=  JLS1, S

SPo Phase 2 & Phase 3 = ,} 10%L 160 in aggregate, comprising éLr S31.0

n respect of Phase 2 (and only payable after the Phase 2 Payment Commencement Date) and EQL,; Igm

n respect of Phase 3 (and only payable after the Phase 3 Payment Commencement Date)
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APPENDIX 2

FUNCTIONAL AREAS AND GSUs

The Functional Area and GSUs are the Functional Area and GSUs in the Agreed Form
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SCHEDULE PART 15
INSURANCE REQUIREMENTS

[REDACTED]



SCHEDULE PART 16
CHANGE PROTOCOL
SECTION1
DEFINITIONS

In this Schedule Part 16 (Change Profocol) and elsewhere in this Agreement {save where Schedule
Part 1 provides to the contrary) the following words shall have the following meanings:

“Adjusiment Date”

“Affordable”

“Approval Criteria”

“Approved Project”
“Agsumption
Adjustment”

“Authority Change”
“Authority Change
Notice”

“Caiculation Date”

“Capital Cost”

#*Catalogue of Small
Works and Services”
and “Catalogue”

“Gatalogue Price”
“Catalogue Review
Date”

“Change”

means the date on which the adjustment to the relevant Annual Service
Payments takes effect in accordance with the provisions of this
Agreement, or such other date as is agreed between the parties,

means within the revenue resource paramefers determined by the
relevant Authority and notified in writing by it to Sub-hubco as available
for a proposed High Vaiue Change;

has the meaning given in paragraph 7 {Approval Criteria) of Section 4
{High Value Changes) of this Schedule Part 16 (Change Protocol),

has the meaning given in paragraph 8.2.1 of Section 4 (Migh Value
Changes) of this Scheduie Part 16 (Change Profocol},

means an adjiustment to any of the assumptions contained in the
Financial Model;

means, as the case may be, a Low Value Change, a Medium Value
Change or a High Vaiue Change;

means a notice issued in accordance with this Schedule Part 16
{Change Pratocol) requiring an Authority Change;

means the relevant date for the purposes of calculating the Incurred
Change Management Fee in accordance with Section 4 (High Value
Changes) of this Schedule Part 16 (Change Protocol);

means in relation to any High Value Change the cost of carrying out the
design, construction and commissioning of any construction works
required to implement that High Value Change;

means the list of prices and time periods for types of Low Value
Changes set out in Appendix 1 Part 1 (Catalogue) to this Schedule Part
16 (Change Profocol), as amended from time 1o time in accordance with
paragraph 3 (Sub-hubco Response and Authority Confirmation) of
Section 2 (Low Value Changes) of this Schedule Part 16 (Change
Protocol);

means the total cost (excluding VAT) of carrying out a Low Value
Change as set out in the Catalogue,

means each third anniversary of the Commencement Date;

means a change in the relevant Works, the relevant Facilities and/or
relevant Services or additional works and/or services or a change in the
relevant Authority’s Policiss that may be made under Clause 33
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“Change in Cosis”

*Change in Revenue”

(Change Protocol) or this Schedule Part 16 (Change Profocol),

means in respect of any Relevant Event, the effect of that Relevant
Event (whether of a one-off or recurring nature, and whether positive or
negative) upon the actual or anticipated costs, losses or liabilities of
Sub-hubco andfor the Contractor and/or any Service Provider (without
double counting), including, as relavant, the following:

(@)

(b}

()
()
(&)

{f)

(©)

(h)

{B)

()

{k)

the reasonable costs of complying with the reguirements
of Clauses 24.9, 29 (Delay Events), 32 (Changes in Law)
and/or Sections 2 (Low Value Changes) to 4 (High Value
Changes) of this Schedule Part 16 (Change Protocol),
including the reasonable costs of preparation of design
and estimates,;

the costs of continued employment of, or making
redundant, staff who are no longer required;

the costs of employing additional staff,
reasonable professional fees;

the costs to Sub-hubco of financing any Relevant Event
{and the consequences thereof) including commitment
faes and capital costs interest and hedging costs, lost
interest on any of Sub-hubco's own capital employed and
any finance required pending receipt of a lump sum
payment or adjustments to the relevant Annuai Service
Payment;

the effects of costs on implementation of any insurance
reinstatement in  accordance with this  Agreement,
including any adverse effect on the insurance proceeds
payable io Sub-hubco (whether arising from physical
damage insurance or business interruption insurance {or
thelr equivalent)) in respect of that insurance
reinstatement and any extension of the pericd of
implementation of the insurance reinstatement;

operating costs, or lifecycle maintenance or replacemeant
costs;

Capital Expenditure {or, in the case of a Relevani Event
which is a Relevant Change in Law, Capital Expenditure
for which the Authority is responsible),

the costs required to ensure continued compliance with
the Funding Agreesments;

any deductible or increase in the level of deductible, or
any increase in premium under or in respect of any
insurance policy; and

Direct Losses or Indirect Losses, including reasonable
legat expenses on an indemnity basis;

means, in respact of any Relevant Event, the effect of that Relevant
Event {whether of a one-off or recurring nature, and whether positive or
negative) upon the actuat or anticipated income of Sub-hubco andfor
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“Change
Fee”

Management

“cost!l

“Derogated Low Value
Change”

“Derogated Low Value
Change Notice”

“Estimate”

“Estimated Change in
Project Costs”

“High Value Change”

any Service Provider from income committed from third parties (if any);

means the fee calcuiated in accordance with paragraph 10 (Information
and notifications by the Authority to Sub-hubco and cooparation of the
Authority) of Section 4 (High Value Changes);

where used in the definitions of High Value Change and Low Value
Change means the immediate cost that will be incurred by Sub-hubco 1o
implement the retavant Change, disregarding any Whole Life Costs;

means:
{a) changes to shelving, pin boarding, replacing biinds, screens,
fitting waill protectors, fitthy fixings such as hooks, brackets,
replacing equipment that involves alterations to fixings/new
fixings, brackets ete, fixing/repiacing signs (internally), additional
keys, pigeon hole units, additional worktops that are not adjeining
to Group 1 Equipment, additional base and wall uni{s) if not
adjpining to Group 1 Equipment, letter boxas (in wall) and any
other Low Value Change that: '

HE consists of
minor warks &t the relevant Facilities;

v, only affecls

the interior of the relevant Facilities;

V. does not affect
any of the mechanical and electrical equipment of the
relevant Facilities;

i, does not
involve any interference with the service media in the
refevant Facilities;

vil, will not conflict
with any Programmed Maintenance; and

will not

prejudice any of the Operationat Insurances;

viil.

means a notice given by the relevant Autherity in accerdance with
paragraph 1.2 of Section 2 (Low Value Changes) of this Schedule Part
16 (Change Protocol),

has the meaning given in paragraph 3 of Section 3 (Medium Value
Changes) of this Schedule Part 16 (Change Protocol);

means, in respect of any Relevant Event, the aggregate of any Change
in Costs and/or (without double counting) Change in Revenue (as
relevant),

means:

a Change requested by the relevant Authority that, in the
reasonable opinion of that Authority, is likely either to Cost in
excess of one hundred thousand pounds (£100,000) (index
linked) or to require an adjustment to the relevant Annual Service
Payment that on a full year basis is 2% or more of the relevant
Annuat Service Payment in the relevant Contract Year provided

(a}
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“High Value Change
Proposai”

“High Value Change
Requiremenis”

“High Value Change
Stage 2 Submission”

“lncurred Change
Management Fee”

“Input Adjustment”

“Key Ratios”

“Logic Adjustment”

“t.ow Value Change”

*Medium Value Change”

“Post-Adjustment

that the parties may agree that such a Change should instead be
processed as a Madium Value Change; or
(b) any other Change that the relevant Authority and Sub-hubco
agree is to be freated as a High Value Change;

means a proposal satisfying the requirements of paragraph 3.4 of
Section 4 (Migh Valie Changes) of this Schedule Part 16 (Change
Prolocol);

has the meaning given in paragraph 2.1.3 of Section 4 (High Value
Changes) of this Schedule Part 16 (Change Protocol),

has the meaning giver in paragraph 4.1.1 of Section 4 (High Value
Changes) of this Schedule Part 16 (Change Protocol);

means the amounts actually incurred or payable by or on behalf of Sub-
hubco up to the Calcuiation Date in respect of matters identified by Sub-
hubco pursuant to paragraphs 3.4.3 and/or 4.3.7 of Section 4 (High
Vaiue Changes) of this Schedule as faling within the Change
Management Fee (and not already reimbursed by the relevant
Authority);

means any adjustment to the Financial Model other than Assumption
Adjusiment and Logic Adjustments;

means the following ratios:

{a) the Loan Life Cover Ratio (as defined under the Senior Funding
Agreemenis),

the Projected Debt Service Cover Ratio (as defined under the
Senior Funding Agreements);

{b)

{¢) the Threshold Equity IRR (as defined under Schedule Part 23
{Refinancing};

{d) the interest Rate (ad defined under the Borrower Loan Notes)
means an adjustment to the logic or formulae contained in the Financial
Model;

means a Change which is aither:

{a) ofatypelisted in the Catalogue of Small Works and Services; or

(b) s not so listed, but has an individual Cost not exceeding five
thousand pounds (£5,000) {(index linked), or as otherwise agreed
from time to time, except for any request that would (if
implemented) increase the likelihood of Sub-hubco failing to meet
the Authority's Construction Reguirements and/or the relevant
Service Level Specification or rnaterially and adversely affect
Sub-hubce's ability to perform its obligations under this
Agreement;

means a Change requested by the relevant Authority which is not a Low
Value Change or a High Value Change;

means the Financial Model in effect immediately following the making of
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Financial Model”

“Pre-Aditstment
Financial Modet”

*Rabsvant Evant”?

“Review Procedure”

“Smali  Works
Sorvices Rateg”

and

“Stage 1 Approval”

“Stage 1
Project”

“Stage 2 Approval”

Approved

“*Subshubeo Change™

“Sub-huheo MNotice of
Change™
“Target Cost”

“Third Party Costs™

“Whole Life Cost”

the relevarnt Adiustmants,

means the Financial Mods! in affedt immadiately prior to the making of
the refevant Adiustments;

means gn event or oircumstance in which this Agreement sypressly
piovides for an adjustiment lo the relevard Annual Service Payments (o
be mads,

means the procedure set out in Schaduis Part B [Roevisw Procedinel,

means the rates 0 be applied in respect of any request from the
relevant Authority for @ Low Value Change set out in Appendix 1 Part 2
{Smalil Works and Bernvices Rates) to this Schedule Part 18 (Change
Profocol, as amended from Hme to time iy accordance with paragraph 8
of Sactinn  (Low Veilus Changes) of this Sohedule Part 18 (Change
Froforofy,

has the meaning given in paragraph 3.7 of Seclion 4 {Mph Vaiue
Changss) of this Schaduie Part 18 {Change Profocoly,

has the msaning given in paragraph 3.7 of Ssction 4 (High Valus
Ghanges) of this Schedule Part 18 (Change Protecsl),

has the maaning given in paragraph 3.2.1 of Section 4 (High Vakue
Changess of i Schaddle Part 16 {Changs Protoecal),

means a Change that 8 initiated by Sub-hubeo by submitting & Sub-
hubico Nofice of Change to the relevant Authority pursuant {c Section
{Sub-hubeo Changes) of this Schedidle Part 18 (Change Proiocol),

has the mesning given in parmsgraph 1 of Sechion 5 (Sud-hubco
Changes) of this Schedule Part 18 {Change Profocely;

has the meaning given in paragraph 2.1.2 of Saeclion 4 (High Veiue
Changes} of this Schedule Part 18 (Change Profocoly,

means ihg costs incurred by Sub-hubco with third parties in responding
to an Authority Change Nofice for a Medium Value Change of a High
Volue Change, including, bul not Emiled 1o, the Sub-Contraclors,
consuttants and advisers; and

means ihe estimated and (fo the sxient thal such information s
avaliable) the actual cost of operating and maintaining that High Value
Change over s intended design iife (consistent with relevant Sub-
hubes's Froposalsh,
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SECTION 2
LOW VALUE CHANGES

Low Value Change Notice

1.1 Subject to paragraph 1.2 of this Section 2 {Low Value Changes), where a Low
Value Change is required by an Authority, it must submit an Autherity Change
Notice to Sub-hubco.

12 Each Authority may carry out Derogated Low Value Changes during the
Operational Term. If an Authority wishes to carry out a Derogated Low Value
Change it shall send Sub-hubco a notice at least five (6} Business Days prior to
the date on which it proposes to start to implement the Change setting out the
nature of the proposed Change in sufficient detaii o enable Sub-hubco to satisfy
itself that the proposed Change constitutes a Derogated Low Value Change. Sub-
hubco may notify the relevant Authority within three (3) Business Days of receipt of
a Dercgated Low Value Change Notice that it does not agree that the proposed
Change constitutes a Derogated Low Value Change and, unless the relevant
Authority and Sub--hubco oiherwise agree, the refevant Authority must not take
any steps to carry out the proposed Change unless it has referred the dispute to
the Dispute Resolution Procedure and it has been determined that the proposed
Changs is a Dercgated Low Value Change.

1.3 If it carries out a Derogated Low Value Change, the relevant Authority must use
Good Industry Practice to the standards that would have appiied to Sub-hubco if it
had carried it out as a Low Value Change.

Authority Change Notice

An Authority Change Notice for a Low Value Change must:

2.1 state that it relates {o a Low Value Change,;

22 contain & description of the works and/or the change 1o the relevant Works andfor
the relevant Services that the reievant Authority requires including, if relevant, the
applicable type of Low Value Change listed in the Catalogue; and

23 if there is no applicable type of change listed in the Catalogue, specify the time
period within which the Authority requires the Change to be implemented.

Sub-hubco Response and Authority Confirmation

Within five (5) Business Days of receipt of an Authority Change Notice for a Low Value
Change, Sub-hubco must netify the relevant Autherity of:

3.1 the cost of implementing the required Low Value Change; and

3.2 the time period for implementing the Low Value Change,

in @ach case in accordance with paragraph 4 of this Section 2 (Low Value Changes).

Cost and Timing

4.1 If the Low Value Change is of a type listed in the Calalogue, the cost of carrving
out that Low Vaiue Change shall not exceed the relevant Catalogue Price and the

time period for implementing the Low Valkie Change shall not exceed the relevant
fime specified in the Catalogue.
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4.2 If the Low Value Change is not of a type that is listed in the Catalogue, the cost of
cartying out that Low Value Change shall be calculated on the basis that:

4.2.1

422

4.2.3

wherever practicable during the relevant Operational Term(s} the
Low Value Change will be carried out by an existing on-site and
suitably qualified employee of Sub-hubco or a Sub-hubco Party
and in that case Sub-hubco may not charge for labour. In
respect of Low Value Changes to be implemented during:

(i) the relevant Construction Phase and

{ii) thereafter, where there is no such suitably qualified on-site
employee reasonably available to carry out the Low Value
Change,

the cost of the labour element will be calculated in accordance
with the Small Works and Services Rates or, where such rates
are not applicable, in accordance with rates which are fair and
reascnable; and

the materials element will be charged at the cost of materials to
Sub-hubco or to the Sub-hubco Party carrying out the work (net
of ali discounts) and there shall be no management fee, margin,
overhead, contingency or other cost applied in relation thereto;
and

in respect of Low Value Changes being implemented during the
relevant Construction Phase, in addition to labour and materials,
Sub-hubco shal! be entitled to;

(@) make a fair and reasonable charge for the additional cost (if
any) of related plant to the Sub-hubco Party carrying out the
work (net of all discount);

(b) include a charge (not to exceed
o the Sub-hu
Party carrying out the work in aggregate) to represent any

reasonable charge for prelims property applied in relation to
the carrying out of the Low Value Change by such Sub-
hubco Party; and

(¢) include a charge of
o the Sub-hu
Party carrying out the work in aggregate in respect of all

management fees, margin, overhead, contingency or other
costs applied in relation to the carrying out of the Low Value
Change by such Sub-hubco Party.

4.3 Other than the costs referred to in paragraphs 4.1 and 4.2 of this Section 2 (Low
Value Changes) Sub-hubco may not charge the relevant Authority for processing,
implementing or managing a Low Value Change.

Authority objection

The relevant Authority may object in writing within five (5) Business Days of receipt of Sub-
hubco's notice pursuant to paragraph 3 of this Section 2 (Low Value Changes), to any part
of that notice and in that event the parties shall act reasonably to endeavour to agree as
soon as practicable how the Low Value Change is to be implemented, which may include
the relevant Authority withdrawing the Authority Notice of Change.
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Implementation

6.1

6.2

6.3

Sub-hubco must implement a required Low Value Change so as to minimise any
inconvenience to the relevant Authority and, subject to paragraph 10.2 of this
Section 2 (Low Value Changes), within the timescale specified in the notice given
by Sub-hubco pursuant to paragraph 3 of this Section 2 (Low Value Changes) (or
agreed by the parties pursuant to paragraph § of this Section 2 (Low Valve
Changes)).

Sub-hubco shall notify the relevant Authority when it considers that the Low Vaiue
Change has been completed.

if Sub-hubco:

6.3.1 fails to give a notice to the relevant Authority in accordance with
paragraph 3 of this Section 2 (Low Value Changes) within fifteen
{15) Business Days of the date of the Authority Change Notics;
or

832 gives a notice pursuant to paragraph 3 of this Section 2 (Low
Value Changes) to which the relevant Authority has objected
pursuant to paragraph 5 of this Section 2 (Low Value Changes)
on any ground other than the cost of the Low Value Change, the
relevant Authority and Sub--hubco have not reached agreement
as to how the Low Value Change is fo be implemented and the
objection has not been referred to the Dispute Resoiution
Procedure; o

6.3.3 gives a notice pursuant to paragraph 3 of this Section 2 (Low
Value Changes) to which the relevant Authority does not object
pursuant to paragraph 5 but then fails to fully implement the Low
Value Change within ten {10) Business Days after the timescale
specified in that notice or agreed in accordance with paragraph 5
of this Section 2 (Low Value Changes),

then, subject to paragraph 10.3 of this Section 2 (Low Velue Changes), the relevant
Authority may notify Sub-hubco that the Low Value Change Notice is withdrawn and,
following such notification, may procure the implementation of the Low Value Change
without further recourse to Sub-hubco, but the relevant Authority must ensure that the Low
Value Change is carried out in accordance with Good Indusiry Practice and fo the standards
that wouid have applied fo Sub-hubco if it had implemented the Low Value Change,

Payment

Urless the relevant Authority notifies Sub-hubco within five (8) Business Days of receipt of a
notice from Sub-hubco pursuant to paragraph 6.2 above that the Low Value Change has not
been implemented to its reasonable satisfaction

7.1

7.2

Sub-hubeo shall, where the Low Value Change is implemented prior to the
Operational Term, issue an invoice in respect of the costs of the Low Value
Change, which the relevant Authority must pay within 20 Business Days of receipt,
or

Sub-hubce shal, where the Low Value Change is implemented during the
Operationa! Term, include the costs of the Low Value Change in the next relevant
Monthly invoice submitted purstiant to Clause 34.2 of this Agreement following
completion or implementation of the relavant Low Value Change and the amounts
payable for the Low Value Changes shall be invoiced and paid in accordance with
the procedure described in Clause 34 of this Agreement.
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Update of Catalogue and Small Works and Services Rates

8.1

8.2

8.3

8.4

85

From the Commencement Date the Catalogue shall be that set out in Part 1 of
Appendix 1 to this Schedule Part 16 {Change Protocol) and the Small Works and
Services Rates shall be those sef out in Part 2 of Appendix 1 to this Schedule Part
16 {Change Profccoly.

Subject to paragraph 8.3 of this Section 2 {(Low Value Changes), the unit prices
and the Small Works and Services Rates st out in the Catalogue and the Small
Works and Services Rates shall be indexed on each anniversary of the
Commencement Dale for the change in RP! since the Commencement Date or,
after the first Catalogue Review Date, since the most recent Catalogue Review
Date.

On the date which is twenty (20) Business Days before each Catalogue Review
Date, Sub-hubco must provide the Authority with:

8.3.1 a revised and updated Catalogue which:

@) includes in the Catalogue unit prices for any types of Low
Value Changes which have occumed and which the parties
consider are reasonably likely {0 reoccur during the life of the
Project and any other types of Low Value Changes as the
parties may agree; and

(b) includes time periods for the carrying out of each listed {ype of
Low Value Change; and

8.3.2 updated Small Works and Services Rates.

The unit prices and Smalt Works and Services Rates will be for the ensuing three-
year period following the Cafalogue Review Date. The unit prices must reprasent
good value for money having regard to:

{(a) prices prevailing for similar items in the market at the time; and
(b) paragraph 4.2 of this Section 2 (Low Vaiue Changes).

The Smalt Works and Services Rates must provide value for money with reference
to rates prevailing for similar services in the market at the time.

Within ten (10) Business Days of the submission by Sub-hubco of the revised and
updated Catalogue and Small Works and Services Rates pursuant to paragraph
8.3 of this Section 2 (Low Value Changes}, Authority A and Authorily B (acting
together) shail confirm in writing whether or not they agree that the revised and the
updated Catalogue shall constifufe the Calalogue and the updated Small Works
and Services Rates shall constitute the Small Works and Services Rates for the
purposes of this Agreement from the relevant Catalogue Review Date;

if Authority A and Authority B (acting fogether) do not confirm 1o Sub-hubeo that
they agree with the revised and updated Catalogue and/or Smali Works and
Services Rates provided by Sub-hubco pursuant {0 paragraph 8.3 of this Section 2
{Low Value Changes), the paries shall meet and endeavour, in good faith, to
agree any amendments to the Catalogue and/or Small Works and Services Rates.
Any dispute in relation to this paragraph 8 may be referred by any party 1o the
Dispute Resolution Procedure. The revised and updated Catalogue and revised
and updated Small Works and Services Rates with such amendments as are
agreed by the parties or determined under the Dispute Resolution Procedure shall
constitute the Catalogue and the Small Works and Services Rates for the
purposes of this Agreement from the relevant Catalogue Review Date.
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Documentation and Monitoring

9.1

9.2

8.3

9.4

No due diligence {whether funder, legal, technical, insurance or financial) shail be
required in relation to Low Value Changes unless otherwise agreed between the
relevant Authority and Sub-hubco.,

No changes shall be made to this Agreement or any Project Document as a result
of a Low Value Change, unless otherwise agreed between the parties.

Where it is agreed that an adjustment of the relevant Annual Service Payment is
required in respect of a Low Value Change, the Financial Model shall be adjusted
to give effect to such Low Value Changes once each Contract Year on a date to
be agreed between the parties and all relevant Low Value Changes that have
occusted since the preceding such adjustment shall be aggregated together info a
single cumulative adjustrment in accordance with Section 4 (Changing the
Financial Modely of this Schedule Part 16 (Change Profocol).

Sub-hubco shall keep a record of all Low Value Changes processed, completed
and outstanding and shall provide an Authority with a copy of that record
whenever reasonably required by that Authorily.

Disputes

10.1

10.2

0.3

Any dispute concerning any matter referred to in this Section 2 {Low Value
Changes) may be referred by any relevant party to the Dispute Resolution
Procedure.

Sub-hubco shall not be obliged fo implement the Low Value Change until any
dispute has been deiermined except that where such dispute concerns only the
cost of a Low Value Change, unless the relevant Authority otherwise directs, Sub-
hubco must continue to carry out or implement the Low Value Change within the
prescribed timescale notwithstanding the dispute.

An Authority is not entifled to withdraw an Authority Change MNotice and procure
implementation of a Low Value Change in respect of which there is a dispute that
has been referred to the Dispute Resolution Procedure, unless that dispute has
been determined in its favour andg Sub-hubco has not confirmed to the relevant
Authority in writing within five {5) Business Days of the dale of the determination
that it will implement and carry out the Low Value Change in accordance with the
detenmination.
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1

Bedium Value Changes

SECTION 3
MEDIUM VALUE CHANGES

1.4 i an Authorily requires 2 Medium Velue Change, it must serve an Authority
Change Notine on Bub-hubco in accmrdance with paragraph 2 (Medium Value
Changs Nofing) of Wis Seclion 3 (Medfum Valie Changes).

1.2 Sub-hubeo shall ba entitiad {0 refuse a Medium Valus Change that

1.2

122

123

1.2.4

125

128

requires the relevant Works andlyr relevant Servicss o be
parformed in & way st infringes any law or is inconsisient with
Good Industry Praction,

would cauge any Necessary Consent to be revoked (or would
require @ new consent to bhe obiainad or any existing Necessary
Consent o be amended which, after using reasonable efforis,
Sub-hutico has been uriable to obiain),

would materially snd adversely sfect Sub-huboo's ahilily o
delver the relevant Works andior reievant Services {except
hose ralevant Works andfor relevant Services which hiavs been
specifiad as requinng to be amended in the Authorily Change
Nofice) in @ manper not compensated for pursuant to this
Section 3 {(Medim Value Changesy,

would matenally and adversely affect the hastth and safely of
ANy paErson;

would, # implemerted, materially and adversely change the
rature of the Profect {including its risk profile); or

the relovant Authority does not have the lagal powsr or capacity
o require implameniation of.

Medium Value Change Notice

21 An Authority Change Nobics for a Medium Vaiue Change must

211

212

213

214

siate that # refers i s Medium Valus Change;

g8t out the change in the relevant Works or relevant Services or
the additional works or services reqguired in sufficient delal fo
enable Sub-huboe o calculgie and provide the Estimated
Change in Project Costs v atcordance with paregraph 3
{Contracior's Estimaly) of this Section 3 (Medium Vahie
{hangesy,

set out whather, in respedt of any additional facititles, Sub-hubse
is expected to provide faciliies mansgement services and
lfecycle maintenance services in respect of such additionsl
Taciitiss; and

st out the timing of the additionsl works or services required by
the ratevent Authority.
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22

23

2.4

25

2.6

Within fifteen (15) Business Days of receipt of the Medium Value Change Notice,
Sub-hubco must notify the relevant Authority in writing:

2.2.1 whether it considers that it is entitied to refuse the Medium Value
Change on any of the grounds set out in paragraphs 1.2.1 to
1.2.6 of this Section 3;

222 when it will provide the Estimate to the relevant Authority bearing
in mind the requirement in paragraph 7.2.2 of this Section 3; and

223 iis astimate of the Third Party Costs that it will incur to prepare
the Estimate.

If Sub-hubco notifies the relevant Authority that it considers that i is entitled fo
refuse the Medium Value Change on one or more of the grounds set out in
paragraphs 1.2.1 to 1.2.6 of this Section 3, then unless the parties otherwise
agree, the relevant Authority shall be deemed to have withdrawn the Authority
Notice of Change if it has not refarred the matter to the Dispute Resolution
Procedure within twenty (20) Businass Days of receipt of Sub-hubco’s notice.

if the relevant Authority considers that Sub-hubco’s proposed time for providing
the Estimate is not reasonable, the parties shall endeavour fo agree the time,
failing which the matter may be referred to the Dispute Resolution Procedure.

If the relevant Authority considers that the Sub-hubco’s estimate of Third Party
Costs to prepare the Estimate is not reasonable, the parties shall endeavour to
agree the same, failing which the matter may be referred to the Dispute Resolution
Procedure.

If any matter is referred to the Dispute Resolution Procedure pursuant to
paragraph 2 (Medium Value Change Notice) of this Section 3 (Medium Value
Changes), the time for Sub-hubco to provide the Estimate shall be counted from
the date of determination of that dispute if the dispute is determined in Sub-
hubco's favour,

Contractor’s Esfiimate

As soon as reasonably practicable and in any event within the time period agreed or
determined pursuant to paragraph 2.4 of this Section 3, Sub-hubco shali deliver to the
relevant Authority the Estimate.

The Estimate must contain:

31

32

3.3

3.4

3.5

a detailed timetable for impiementation of the Medium Value Change;

any requirement for relief from compliance with obligations, including the
obligations of Sub-hubco to achieve the relevant Actual Phase Completion Date by
the relevant Phase Completion Date and to meet the requirements set out in the
Authority's  Construction Requirements and/or the relevant Service level
Specification during the implementation of the Medium Value Change;

an outline of the proposed design solution and design, including an appropriate
analysis/risk appraisal and, fo the extent relevant, the impact on whole life
costings;

any impact on the provision of the relevant Works and/or the relevant Services;

a value for money justification for any proposed change to the quality of the works

or the services comprised in the Medium Vaiue Change as compared to the
relevant Works and the relevant Services;
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36

37

3.8

3.9

310

3.1

3.12

3.13

any amendment required to this Agreement and/or any Project Document as a
result of the Medium Value Change;

any Estimaied Change in Project Costs that resuits from the Medium Value
Change;

any Capital Expendiiure that is required or no longer required as a resuit of the
Medium Value Change;

amendments o existing Necessary Consenis that are required,

a payment schedule for any Capitzal Expenditure required to implement the
Change, based on milestones where relevant;

costs and details of (i) any other approvals required and/or due diligence permitted
pursuant to paragraph 12 of this Section 3 {Medium Value Changes), and (ii) any
Third Party Costs;,

the method of implamentation and the proposed method of cerfification of any
construction aspects of the Medium Value Change, if not covered by the
procaedures specified in Clause 14 (Programime and Dales for Completion); and

any other information requested by the relevant Authority in the Authority Change
Notice.

together the "Estimate”

Casting of the Estimate

In calculating the Estimated Change in Project Costs andfor the Capital Expenditure for the
purposes of the Estimate, Sub-hubco shall apply the following principles wherever
applicable:

4.1

uniess the relevant Authority’s requirements for the Medium Value Change specify
a different quality as compared to the relevant Works:

4.1.1 the unit cost of any construction or installation works or
associated preliminaries (excluding any temporary or demolition
works, professional fees, contingencies, overheads and profit
margins) required to implement the Medium Value Change is the
equivalent unit rate set out in Part 1 {Unit Cost for Construction
or Installation Costs) of Appendix 2 of this Schedule Part 16
{Change Frotocol), uplified using the DT! Pubsec index for
construction cosi inflaion in the period between the
Gommencement Date and the date the Medium Value Change is
to be commenced;

412 any hfecycle replacement and maintenance associated with
additional works (or changes fo the relevant Works) are
consistent with the lifecycle and maintenance profile of the
relevant Facilities envisaged in  Section 4 (Sub-hubco's
Proposals) of Schedule Part & (Consfruction Matters) including
(without limitation) in terms of the replacement cycles for
equipment, provided that Sub-hubco must reflect improvements
in technology that can optimise Whole Life Costs for the relevant
Authority; and

4.1.3 the unit costs to be applied to the pricing of lifecycle replacement
and maintenance is the equivalent unit rate set out in Part 2 (Unit

359



42

4.3

4.4

4.5

Costs of Lifecycie Maintenance) of Appendix 2 of this Schedule
Part 16 {Change Profocol} {index linked);

any professional fees, contingencies, overheads and/or profit margins to be
charged by any consultant, sub-contractor or supplier in respect of construction
and/or installation and/cr lifecycle andfor service provision for the Medium Value
Change are the equivalent rates set out in Part Error! Reference source not
found. (Consultani, Sub-contractor or Supplier Fees) of Appendix 2 of this
Schedule Part 16 (Change Protocol), or if the professional fees, contingencies,
overheads and profit rmargins being charged by consultants, sub-contractors
andfor suppliers in current market conditions have changed significantly from
those set out in Part Error! Reference source not found. (Consuffant, Sub-
contractor or Supplier Fees) of Appendix 2 of this Schedule Part 16 (Change
Protocol), such other rates as the parties agree or failing agreement as may be
determined under the Dispute Resoclution Procedurs as being consistent with
those charged in current market conditions;

urless the relevant Authority's requirements for the Medium Value Change spagify
a different quality than required by the reievant Service Level Specification, the
unit cost of any extension of, or change to, any Service (either in scope or area),
taking into account the capacity of existing (abour resources, is consistent with the
equivalent unit rate set out in Part 4 of Appendix 2 to this Schedule Part 16
{Change Profocol),

other than as referred {0 in paragraphs 4.1 to 4.3 of this Section 3 (Medium Value
Changes) no charge shall be made in respect of Sub-hubco’s time, or that of any
Sub-hubco Party spent processing, managing or monitoring the Medium Value
Change {and no additional mark up or management fee shall be applied by Sub-
hubce); and

where aspects of the Medium Value Change are not addressed by paragraphs 4.1
to 4.4 of this Section 3 (Medium Value Changes), they shall be costed on a fair
and reasonabie basis reflecting the then current market rates.

Standards of provision of the Estirmnate

in providing ihe Estimate Sub-hubco must:

5.1

52

53

5.4

use reasanable endeavours to oblige its Sub-Contractors to minimise any increase
in costs and maximise any reduction in costs;

demonsirate how any Capital Expenditure to be incurred or avoided is being
measured in a cost effective manner, inciuding showing that when such
expenditure is incurred, reasonably foresesable Changes in Law at that time have
besn taken inte account; and

demonstrate that any expenditure that has been avoided, which was anticipated to
be incurred fo replace or maintain assets that have been affected by the Medium
Value Ghange concerned, has been taken into account in the amount which in its
opinion has resulted or is required under paragraphs 3.7 and/or 3.8 of this Section
3; and

provide written evidence of Sub-hubco’s compliance with paragraphs 5.1 to 5.30f
this Section 3.

Determination of the Estimate

As soon as practicable afier the relevant Authority receives the Estimate, the relsvant
Authority and Sub-hubco shall discuss and endeavour to agree the contents of the Estimate.
If the relevant Authority and Sub-hubco cannot agree on the contents of the Estimate, the
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matter may be referred by either party 10 tie Dispute Rasolution Procsdure to determine
e Estimate reprasents a fair and regsonable approach o implementing the Mediurs Value
{:hange in 2t respects.

[

7.2

Confirmation or Withdrawai of the Medium Value Change Notice

As soon as practicable after the contents of the Estimale have been agreed or
ofherwise determined pursgant 0 paragreph 8 of this Seclion 3, e relevant
Authority shalt

7.4 gconfirm in wiiting to Sudr-hubos the Bstireads {as modified): or
7.1.2 withdraw the Authosity Change Notize,

i, in any Confract Yeer, the relevant Authorily has sither not confirmed an
Estimale {as modified, ¥ applicable) within twenty (20) Businsss Davs of the
contents of the Eslimate having been agread or daterminad in accordance with the
foregoing provisions of this Section 3 or has withdrawn an Authorily Change
Notice for a Medium Value Change on theee or more occasions, then the relevant
Authority shaif pay to Sub-huboe on the third and sech subsequent such occasion
i that Confract Year the reasonabie addilional Thind Party Costs incurred by Sub-
hutses By proparing the Eslimate provided that:

7.2 Subdwibeco hes sssd a8 reasonable sndeavours 1o submid a
regaonably priced Estimate, and

7.2.2  Sub-hubco mede svailable 0 the relevant Authorily, with the
Estirnate, a cost break down of Third Party Costs nourred by
Sub-hubco o prepare the Estimate, which shall be congislent
with the esterale of such cosls approved by the relevart
Authorty pursuant to paragraph 2.5 of this Sestion 2.

g implementation of the Medium Valug Change

2.1

82

83

Whan the relevent Authorily has confirmed the Fstimsie In accordance with
paragraph 7.1 of this Section 3, Sub-hubca shall, subjest 10 Sub-hubco obiaining
2t new or amendsd Necessary Conssnts that sre requirest and have not already
been cbiained, mplement the requived Medium Value Change In accordance wilh
the Estimate. Where an exdsnsion of time has bean agreed as paed of the Eslimale
the relevant Phase Complelion Dates shall be sxtended as agreed in the BEstimale.
Wherg the implementation of the Medium Value Change in accordance with the
confrmed Exlimate requlres amendments fo s Agreement ardior the Finanoial
Modet, Sub-hubeo shall not be in breach of this paragraph £.1 1o the extent that
the agreemant of an Authority not affected by the Medium Value Change o such
amendments has not been provided.

Sub-hiben shall nolify he relevant Authority when it considers that the Medium
Valea Change has been compieted.

if:
831 Sub-iiubto fails fo provide a response pursuant to paragraph 2.2
of this Section 3 within fleen (15) Business Days of the date of
the Medium Value Change Notics; or

832 Sub-hubco feils to provide an Estimsie i accordange with
paregraph 3 of this Seekon 3; of

8.3.3 the relavant Authority has confirmsd an Estimate but Sub-hubeo
fails o fully implement the Magium Value Change within ten (10}
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10

14

12

Business Days after the expiry of the time for implementing the
Medium Value Change set out in the Estimate Low Value
Change (as such time may be extended for any delay that is, or
is equivalent to, a Delay Event};

then, subject to paragraph 14.3 of this Section 3, the relevant Authority may notify
Sub-hubco that the Medium Value Change Nofice is withdrawn and, following such
notification, may procure the implementation of the Medium Yalue Change without
further recourse to Sub-hubce, but the relevant Authority must ensure that the
Medium Value Change is carried out in accordance with Good Industry Praclice
and to the standards that would have applied to Sub-huboo if it had implemented
the Medium Value Changes.

Certification of the Medium Value Change

9.1

8.2

Where the Medium Value Change is implemented at the relevant Facilities before
the relevant Phase Actual Completion Date, the procedure set out at Clause 17
(Pro-Completion Commissioning and Completion) shall apply o the Medium Value
Change at the same time as it applies to the original relevant Works,

Whera the Medium Value Change is implemented at the relevant Facilities afler
the relevant Phase Actual Completion Date, and constitutes additional works, the
procedure set out and agreed in the Estimate for cerlifying the completion of the
Medium Value Change shall apply to determine whether the Medium Value
Change has been completed appropriately,

Method of Payment of Authority Contribution

10.1

10.2

Sub-hubco shall invoice the relevant Authority for Capital Expenditure incurred by
Sub-hubco to implement a Medium Valiue Change according to the payment
schedule set ouf in the Estimate as referred to in paragraph 3.10.

The relevant Authority shali make a payment to Sub-hubco within fiffeen (15)
Business Days of receipt by the relevant Authority of invoices presented to that
Authority (complete in all material respects) in accordance with paragraph 10.1 of
this Section 3 accompanied by the relevant evidence {where applicable) that the
relevant part of the Medium Value Change has been carried out.

Adjustment to Annual Service Payment

Any adjustment to the relevant Annual Service Payment that is necessary due to the
implementation of & Medium Value Change shall be caleulated in accordance with Section 6
of this Schedule Part 16 (Change Protoeoi).

Due Diligence

12.1

Sub-hubeo shall procure that the Senior Lenders shall not:

12.1.1  (in any svent) withhold or delay any consents that are required
pursuant to the Senior Financing Agreements to a Medium Value
Change other than on the basis that the Senior Lenders, acting
pursuzant to the terms of the Senior Financing Agresments,
reasonably believe that one or more of the circumstances set out
in paragraphs 1.2.1 (o 1.2.6 of this Section 3 apply; or

12.1.2  camry out any due diligence (whether funder, legal, technical,
insurance or financial) in relation to the carrying out of any
Medium Value Change unless either (i) the Medium Value
Change in guestion would result in an adjustment to the relevant
Annual Service Payment that, on a full year basis, is in excess of
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13

14

2.2

12.3

one pargent (19%; of the reisvant Annual Service Payment in the
retevant Contrant Year or (1) the Senior Lenders, aoting pursuant
0 the terms of he Sernior Finenoing Agreemanis, reasonably
believe thal one or more of the circumstances sel oul i
paragraphs 1.2.1 10 1.2.8 of this Section 3 apply.

Where not prohibited by paragraph 12.1 of this Section 3, the Senior Lenders may
carry out legal, financial, msurance andéor leshnical due diligance on sny proposal
for & Medium Value Change, In the svent that such due diligence is permitied and
required, the parties shall agree a budget for the due diligance not excesding 5%
of the averall value of the Mediam Value Change in guestion unless the parties
{acting reasonably) agree olherwise, Any 00l incured by Sub-hiubeo as a resutt
of the Senior Lenders due diligence shait bs reimbursed by the relevant Auttority
following agreement of determination of the contents of the Estimate within ten
{10} Business Days of Sub-Mboo submitling an invoice for and gvidence of such
ohsts, subject 1o the nvaices being i accordance with the sgreed budyst

it s acknowledged that Changes {pasticularly where they involve a changs o the
Works or the Faciiities) may require authorisafion from the insurers undor fhe
Reqguired nsurances,  Sub-wibeo shall nofify the relevant surance broker
imrediately ypon any malerigl Medium Value Change being agrsed (materialily
being judged in relation to the size and natrs of the scope of the Medium Valus
Changs).

Project Dosumentation

13.1

3.2

Unless the parties otharwise agree, no changes fo the Project Documents shall be
made as 2 result of a Mediur Value Change.

Sub-huben shall, no later than one (1) month following compistion of a Medium
Value Change, update the as-built drawings and the opersting and maintenance
maruals as necessary 1o reflect the Metium Value Changé,

Disputes

14,1

14.2

4.3

Any dispute concerming any matier refarred to in this Bection 3 may be refarred by
gither parly lo the Dispute Resshiion Procedure.

Subr-huboe shall not be obliged to implement the Medium Value Change until the
dispute has been deforminad.

An Authority is not entifled (o withdraw an Authority Change Nollce and procure
implementation of 8 Medium Value Change in respect of which there is a dispute
that has been refensd o the Disptde Resolution Progedure, uniess thai dispute
has been defermined in its favowr and Sub-hubco Ras not gonfirmed fo the
relevart Authorly in wiiting within five (8) Buginess Days of s date of the
determination that it will implement and carry out the Megium Value Changs In
accordance with the determiration.
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5 High Value Changes

SECTION 4
HIGH VALUE CHANGES

1.1 if an Authorily requires a High Vaiue Change 1f must serve an Authrity Change
Notice on Sub-huboo in accordancs with paragraph 2 of this Section 4 {(Migh Valie

Changes).

12 Bub-hubco shall be eniitied o refuse a High Value Changs that

12.4

1.22

1.23

1.2.4

1.2.8

128

127

1.2.8

requires the relevant Worls andfor the relevant Saervices o be
parformed in g way hat infringes any 18w or is insonsisient with
Gond indusiry Praclice;

world cause any Neoessary Corment o be revoked {or woukd
reqplirg & new consent o be abiained fo implamernt the relevant
change in e relevant Works andfor the relevant Services which,
affer using reasonable effers Sub-hubeo has boen anable ©
obtain};

wouid materisily and adversely affect Sub-hubco’s 2biily 10
deliver the relevant Works andior the migvant Services {except
those rolevant Works andior relevant Services which have been
specified as requiring o be amended in the High Value Change
Notice) in @ manner net compersatad pursuant (o this Section 4
(High Yalus Changes);

wouki materially and adversely affect the heslth and safgly of
any person;

would, if implemented, materally and adversely change the
rature of the Projedt (including it dsk profile);

is the subject of a4 High Value Changs Notice thal cannol
raasonably bo complied with;

the relavart Authority does not have the egal nower of sapasity
o require implemeniation of, or

would If implamented adversely affect the enfrcoability of
priodty of the securily held by or on tehalf of the existing Senior
Lenders,

2 High Value Change Nolice

21 An Authority Change Netice for a High Vaiue Change must:

211

242

state that is refers {0 8 High Value Change;

set out the maximum avaiigble capital andfor revenue the
relevant Authority ts able o cormmit to that Migh Value Change
(the "Target Cost”);



2.2

2.3

213  identify any requirements of the relevant Authority that must be
satisfied as part of the High Value Change Propoesal (the “High
Value Change Requirements”); and

214 identify how the relavant Authority wili assess whether the High
Value Change Stage 2 Submission offers it value for money.

An Authority and Sub-hubco may agree written protocols with express reference fo
this Section 4 (High Value Changes) which explain or clarify any aspects of the
High Value Change approval procedure set out in this Section 4 (High Value
Changes) and such protocols shall be read as if incorporated into this Section 4
(High Value Changes) ({including accelerated procedures with reduced
requirements for High Value Changes of relatively low values).

The relevant Authority and Sub-hubco must:

231 within five (5) Business Days of receipt by Sub-hubco of any
High Value Change Notice, discuss and review the nature of the
High Value Change, including a discussion as to which of the
items set out in paragraph 3.4 of this Section 4 {High Value
Changes} are appropriate to be included within the High Value
Change Proposal; and

232 within five {5) Business Days of a High Value Change Proposal
pecoming a Stage 1 Approved Project, discuss and review the
nature of the Stage 1 Approved Project, including a discussion
as to which of the ifems set out in paragraph 4.3 of this Section 4
(High Value Changes) are appropriate to be included within the
High Value Change Stage 2 Submission.

3 High Value Change Proposal

3.1

3.2

3.3

Sub-hubco must notify the relevant Authority in writing as soon as practicable and
in any event within fifteen (15} Business Days after having received the Authority
Change Notice for a High Value Change if it considers that any of the
circumstances set out in paragraphs 1.2.1 fo 1.2.8 of this Section 4 (High Value
Changes) apply. If no such notice is served, Sub-hubco must (within thirty (30}
Business Days after having received the Authority Change Notice) either:

311 submit a High Vaiue Change Proposal to the relevant Authority;
or

31z notify the relevant Authority as fo when the High Value Change
Proposal will be provided to it (provided that Sub-hubco shall use
all reasonable endeavours to obtain all the information that it
requires, expeditiously).

If Sub-hubco notifies the relevant Authority that it considers that one or more of the
grounds set out in paragraphs 1.2.1 to 1.2.8 of this Section 4 (Migh Value
Changes) apply, then unless the relevant Authority and Sub-hubco otherwise
agree, the relevant Authority shall be deemed to have withdrawn the Authority
Notice of Change if it has not referred the matier to the Dispute Resolution
Procedure within twenty (20) Business Days of receipt of Sub-hubco’s notice. |If
the matter is referred to the Dispute Resolution Procedure the time for Sub-hubco
to provide the High Value Change Praposal shall be counted from the date of
determination of that dispute if the dispute is determined in Sub-hubco’s favour.

if the relevant Authority considers that Sub-hubco’s proposed time for providing
the High Value Change Proposal is not reasonable, the parties shall endeavour to
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34

agree the time, failing which the matter may be referred to the Dispute Resolution
Procedure.

Unless Sub-hubco has submitted a High Value Change Proposal in accordance
with paragraph 3.1.1 of this Section 4 (High Vaiue Changes), Sub-hubco must
deliver to the relevant Authority the High Value Change Proposal as soon as
reasonably practicable and in any event within the time pericd agreed or
determined pursuant to paragraph 3.3 of this Section 4 {(High Value Changes).
Unless the relevant Authority and Sub-hubco agree otherwise, a High Value
Change Proposal will contain at least the following information in sufficient detall to
enabile the relevant Authority to make an informed decision under paragraph 3.6 of
this Section 4 (High Value Changes):

341 a description of the High Value Change, with evidence of how
the High Value Change meets the High Value Change
Requirements;

342 an outline of the proposed building solution and design including
an appropriagte analysis/risk appraisal of, in each c¢ase fo the
extent relevant (if at afl}, the preferred investment solution
contempiated in terms of new build, refurbishment, whole life
costings;

343 the Change Management Fee for the High Value Change, which
shall be a capped fee calulated in accordance with paragraph
10 of this Section 4 (Migh Value Changes),

344 details of the third party aclivity likely io be required by Sub-
hubeco in developing a High Value Change Stage 2 Submission
together with a budget {or budgets) for ralative Third Party Costs;

345 an estimated programme for submission of the High Value
Change Stage 2 Submission and for the implementation of the
High Value Change,

346 any requirement for relief from compliance with obligations,
including the obligations of Sub-hubco to achieve the relevant
Phase Actugl Completion Date by the relevant Phase
Completion Date and meet the requirements set out in ihe
Authority's Construction Requirements andfor the relevant
Service Level Specification during the implementation of the
High Value Change;

347 any impact on the provision of the relevant Works andfor the
relevant Services;

348  any amendment required to this Agreement andior any Project
Document as a result of the High Vaiue Change;

34.% any Estimated Change in Project Cosis that resulis from the
High Value Change,

3.4.10  an oulline of how Sub-hubco proposes to finance any Capital
Expenditure required for the High Value Change;

3411  Sub-hubco's suggesied payment schedule for any Capital
Expenditure to be incurred in implementing the Change that is to
be borne by the relevant Authority, based on milestones where
relevant,
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3.7

3.8

3412 any new Necessery Consents andior any amendmenis ©
axisting Necessary {ensants which are regquirsd;

3413 costs and detalis of any other spprovais required of due
diligence permitted pursuant to paragraph 14 of this Seclion 4
{#Migh Value Changss),

3414 the proposed method of cedtification of any consiruction or
operational aspacts of the misvant Works or the relevarnt
Bervices required by the troposed High Value Change i nol
sovered by the procedurse specified In Clause 17 Pre
Completion Commissivaing and Completion), and

3418 2 value for money assessment explgining why Sub-huboo's
proposals represant value for mopey taking into acoount buth the
proposed Capital Cost and Whoke Life Cost,

lJalson hetwesn Sub-hubco, the relevant Aathority and relevant end users

in deveksping 2 High Value Change Proposal Subbhubco must lisise with the
refevant Authority and relevant end users {being such persons of organisations as
Sub-huten I consultation wih the relevant Aulhority considers appropriate;. The
refevant Authority must provide Sub-iuben with guch information aboul s
requirements as Sub-hubco reasonably requires and must agsist Sub-bce in the
roviow of any draft dasigns in relation 1o the High Value Change Proposal. Any
and alt information and other input or fesdback provided by the Authotity to Sub-
hubeo, unless expressly statec otherwise by the reievant Authority, will be without
warranly and witl be provided without prejudics to the relevant Autharity's rights
under this Section 4 (High Vaive Changes).

Consideration of a Migh Value Change Proposal by the relevant Authorlfy

The relevent Authority will consider in good faith pach High Value Change
Proposal put forward by Subdiubco and the relevant Authorlly will e
ureasonably withbold or delay s consent to a Migh Value Change Proposal.
acting reasonably, the relevent Authonly finds that any malerial aspects of the
High Value Change Proposal are unsatisfactory o %, it shall nolify Sub-hubco of
e same and offer reasonabie assistance 10 Sub-tubce 1o enable i 1o revise and
resubmit the High Value Change Proposal 88 soon as reasonably practicable.

Authority response to a High Value Changs Proposal

If the relevant Authority approves ¢ High Value Change Proposal {including any
revised High Value Change Proposal resubmitted pursusrt fo paragraph 3.5 of
this Bection 4 {Migh Value Changesj}, then it shall be a "Stage 1 Approved
Project or be referred 3 as havirg recelived "Stage 1 Approval®, as the context
requires.

Sub-hubeo not entitled to dispwte non-approval

Sub-hubco shaf not ke entied to refer any dispute concerming the relevant
Authority's failure (o approve 8 Migh Value Change Proposal kb the Dispute
Resoiution Procedure.

Stage 2 Submission

4.1

Development of 2 High Vatue Change Stage 2 Submission

4.1.1 Within ten (10) Busingss Days of g High Value Changs Proposal
having becoms a Stage 1 Approved Project, e relgvant
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Authority and Sub-hubco shall seek to agree the time period
within which Sub-hubco must develop the Stage 1 Approved
Project into a detailed submission (the “High Value Change
Stage 2 Submission”). |If the parties are unable to agree a
reasanable time period for such submission any dispute may be
referred to the Dispute Resolution Procedure.

412 Following agreement or determination of what is an appropriate
fime period for submission by Sub-hubco of the High Value
Change Stage 2 Submission pursuant to paragraph 4.1.1 of this
Section 4 (High Value Changes), Sub-hubco shall proceed
regularly and diligently fo produce and submit the same {o the
relevant Authority within the agreed or determined time period.

Liaison between Sub-hubco, the relevant Authority and relevant end users

In developing a High Value Change Stage 2 Submission Sub-hubco must continue
to limise with the relevant Authority and relevant end users (being such persons or
organisations as the relevant Authority in consultation with Sub-hubco considers
appropriate). The relevant Authority must provide Sub-hubco with such
information as io its requirements as is reasonably necessary to enable Sub-
hubco to submit a full and complete High Value Change Stage 2 Submission and
any such other information as Sub-hubco may reasonably require and must assist
Sub-hubco in the review of any draft designs in relation to the Stage 1 Approved
Project and in the deveiopment of other aspacts of the High Value Change Stage
2 Submission (but not where this would involve the relevant Authority incurring
additional material expense}. Any and all information and other input or feedback
provided by the relevant Authority to Sub-hubco will be without warranty and will
be provided without prejudice to the relevant Authority’s rights under this Section 4
{High Value Changes).

Content requirements In relation fo a High Value Change Stage 2
Submission

Save where the parties agree otherwise, in relation to the relevant Stage 4
Approved Project, Sub-hubco shall procure that a High Value Change Stage 2
Submission includes {but not be limited fo):

4.3.1 drafi(s) of the relevant Project Document(s) identifying (if
relevant) any material changes or amendments proposed in
respect of the relevant Stage 1 Approved Project, together with
the reasons for any such changes or amendments proposed and
including full details of which provisions of the relevant Project
Documents will apply o the High Value Change so that it Is
implemented in equivalent manner and to an equivalent standard
as required in respect of the relevant Works and/or refevant
Services as appropriate;

432 detailed design seiutions (to RIBA Level D),

4.33 appropriate plans and drawings;,

4.3.4 relevant detailed planning permissions and any other relevant
planning approvals and Necessary Consents (or such lesser
canfirmation or information in relation to planning as may be
agreed with the refevant Authority);

4.3.5 a proposed revised Financial Mode!l including the detailed price
estimates for the Stage 1 Approved Project,

368



4314

437

438

438

4.3.10

{a)

{c}

W)

(e}

431

an explanation {ogether with appropriate supporting evidenca)
as to why the High Value Change Stage 2 Submission meeds the
Approval Crileria (us defined in vivagraph 7 of this Sechon 4
{Migh Vafue Changess);

onfirnation {or dedalls of any reguested variations o (with
supporfing  justificaion)) of the Change Management Fee
referred in paragraph 343 of this Section 4 {Migh Value
Chariges),;

the proposed mefhod of ceriification of any consiruction aspecis
of the High Value Change, if not covered Dy the procedures
spacified In CGlause 17 (Pre-Compfetion Commissioning &
Complation,

a value for monsy assassmeni explaining why Sub-huboo's
proposals reprasent value for mondy taking into account both e
mroposad Capital Coet and Whole Life Cost;

a tmetable and meihod statement sefting out how the relevant
High Value Change will bs delivered, which shall inciude (but not
e imited f¢) in 5o far &s relevant:

proposals for the effective management of ihe building
programme:;

et uised;

an assessment as o the savings o be generated by the Migh
Valve Changs, particulerly o slaff costs and  lifecyche
replacemsnt and maintenance gl operation of Sarvices;

datalis of the Sub-Contraciors logether with evidance ang
explarngtion of the value testing urderiakan by Sub-huboo in
relation to the High Value Change;

a completed risk eagister showing the potential risks identifiad
in relsfion ko e delivery of the High Valus Change the
peewrrsnce of which are capable of adversely afiscling the fime
for comphetion, cost andior guality of the project, the probability
of such risks occring and a financial estimate of the most
ikely conseguences of each risk oocusring together with the
prioritisation of all condinuing rsks and an action plan i respec
of, and risk owners for, ali dsks prictitised as serious risks,

any surveye and investigations and associated reports that are
reasonably necessary o ascertain (in relsfion to Changes
involving the construction of additional bulidings) infornation as
o e nature, location and condition of the melevant land
{including hydroiogical, geolugiosl, gectechnical and sub-surface
conditions) togethar with informetion refaling to archasologicad
finds, arsss of archueological. scientific or naturat erest and in
relation o the refurbishment of any exising buildings)
information on the condition and qualty of oxisting structures
and, in pariicular, the presence of any lalent dafects.

Co-oparation of the relavant Authority
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4.4 The relevant Authority will co-sperate with Sub-hubce in refation to any High Value
Change Biage 2 Submissivn being developed by Sub-hubes, mohding (withowd
limitation} promptly providing:

441 wrilteny confirmation of the Target Gost andior High Value
Change Reguiremernis and any changs o such Target Cost
andior High Value Change Recuiramentds; and
447 any information reasonably reguirad by Sub-hubeo 1 enable it
satisfy e requirernents of paragraph 4.3 of g Section 4 (High
Ve Changes).
5 Time periods for approval

5.4 Each High Value Change Proposal and each High Value Change Blage 2
Submission shall be valid fr g period of Hwee {3} months from the date of iis
submission by Sub-hubco.

82 If by the end of the Hrse {3} month pericdd referred o in paragraph 8.1 of this
SBection 4 (High Vaiue Changes) the relgvant Authority has not

521 i relation to & High Value Change Propussl, approved or
rejected that High Value Change Proposal in accordance with
{ha pregedures sot out in this Section 4 (High Vaius Changest:
{a; Sub-hubico shall be entitied to withdraw the High Value Change
Proposal; and
(b Sub-hubco shall nat be entitled to any costs relating o the High
Vahye Change Proposal uniess the relevant Authorily has
gither not responded io the High Value Change Propossl
andior is in materdal braach of #s obligations i paragraph 3
andlor paragraph 4.4 of this Section 4 i which case paragraph
8.5 of this Section 4 (Migh Value Changes) shall apply
522 in relation o a Migh Value Change Stage 2 Submission,
approved or rgipcted that High Value Change Slage 2
Submission In acvordance with the procedures sel out in this
Saection 4 (High Valve Changes) (o has not given any
notification of the relevant Authority's response to the Migh Velue
Change Stage 2 Submission or has given witlen nolice 1 Sub-
hubco withdrawing or cancelling the High Value Change io which
the High Value Change Stage 2 Submission relales) then the
High Vaiue Change Stage Z Submission shall be desemed i
have hean improperly rejecisd by the relevart Authority and
parsgraph 8.5 shall apply.
& Changes to the High Value Change Requirements or Approval Lriteria
6.1 if dwe High Valse Change Reguiremenis or Approwval Criterla are subiect to any

rmaterial variation in relation o a High Value Change by the relevant Authiorily after
the High Yaiue Change Proposal has been submitted then:

811 Sub-huboo and the relevard Authority shall negotiate in good
faith 2 to tha implications on the High Vaius Change Proposal
or Migh Value Change Stage 2 Submission {38 the cass may be)
and shall seek I sgrea changes therelo 10 ageommodate the
variation (including any change o the Target Cost andfor to the
Change Managemant Fee),

370



7

(a)

(b}

Approval Criteria

if agreement has not been reached pursuant to paragraph 6.1.1
of this Section 4 (High Value Changes) within twenty (20}
Business Days (or such ionger period as the parties may agree)
then:

Sub-hubco shall be entitled by notice in writing to the relevant
Autharity to withdraw the High Value Change Proposal or the
High Value Change Stage 2 Submission (as the case may be)
and to be paid the Incurred Change Management Fea with the
Calculation Date being the date of the variation nofified by the
relevant Authority; and

the relevant Authority shall not be entitied to procure the High
Value Change without issuing a new Authority Change Notice
for the High Value Change and complying with the procedure in
this Section 4 {MHigh Value Changes) in relation o that High
Value Change.

The refevant Authority may, at any time, give nofice in writing to
Sub-hubco that it proposes to cancel a High Value Change
without completing the process set out in this Section 4 (High
Valus Changes) in which case the relevant Authority must pay
Sub-hubco the incurred Change Management Fee in respect of
the cancelled High Value Change with the Calculation Date
being the date of such notice.

7.1 For the purposes of this Section 4 (High Value Changes), Approval Criteria means
the criteria against which any Stage 1 Approved Project is to be judged by the
relevant Authority in determining whether it achieves Stage 2 Approval. The

criteria are:

711

7.1.2

715

whether the costs of the Stage 1 Approved Project are within the
Target Cost notified to Sub-hubco by the relevant Authority;

whether it has been demonsirated that the Stage 1 Approved
Froject provides value for monegy assessed in accordance with
the measures identified by the relevant Authority in accordance
with paragraph 2.1.4 of this Section 4 {High Value Changes),

whether the relevant Authority, acting reascnably, is satisfied
that the High Value Change Stage 2 Submission meets the High
Value Change Requirements,

whether any material changes or amendments to the relevant
Project Document(s) as detailed pursuant to paragraph 4.3.1 of
this Section 4 {High Value Changes) are acceptable fo the
refevant Authority, acting reasonably; and

whether the High Value Change Stage 2 Submission contains all
the information required pursuant to paragraph 4.3 of this
Section 4 (High Value Changes) (or as otherwise agread by the
relevant Authority and Sub-hubco}.

Submission of the High Value Change Stage 2 Submission to the relevant Authority
and consideration of that submission by the relevant Authority

8.1 The relevant Authority will consider in good faith High Value Change Stage 2
Submissions submitted by Sub-hubco and the relevant Authority wilt not
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8.2

unreasonably withhold or delay its consent to a High Value Change Stage 2
Submission., The relevant Authorily is entitied to call for such reascnable
information and assistance as it considers appropriate {0 enable it to decide
whether the High Value Change Stage 2 Submission meets the Approval Criteria.
Sub-hubco must reply promptly to all such requests for further information and
assistance,

As soon as reasonably practicable after the submission to it of a Migh Value
Change Stage 2 Submission (including any revised High Value Change Stage 2
Submission re-submitted by Sub-hubco) the relevant Autherity must give written
notice of whether it:

821 approves the reievant Stage 1 Approved Project {in which case
the Stage 1 Approved Project will be referred to as having
received "Stage 2 Approval” or as being a "Stage 2 Approved
Project” or an "Approved Project” as the context requires); or

822 rejects the Stage 1 Approved Project:

(a} on the ground that the High Value Ghange Stage 2 Submission
in relation to the relevant Stage 1 Approved Project has failed
to meet one or more of the Approval Criteria {(except as
referred to in paragraph 8.2.2(b)i) or paragraph 8.2.2{b}#)), in
which case (subject to resubmission under paragraph 8.2.3)
paragraph 8.3 shall apply;

{b)

(i) hecause, as a resuft of any change o the Target Cost
referred to in paragraph 2.1.2, the Stage 1 Approved
Project is not in fact Affordable despite the High
Value Change Stage 2 Submission being within the
Target Cost nofified by the relevant Authority
pursuant to paragraph 2.1.2 of this Section 4 (High
Value Changes), or

{iiy because Sub-hubco has failed to meet one or more of
the Approval Criteria and the sole reason for that
failure is that any Necessary Consent identified by
Sub-hubco {in compliance with paragraph 3.4.12 of
this Section 4 (High Value Changes)) has not been
obtained; or

(iii} otherwise on grounds other than those set out in
paragraphs 8.2.2(a), 8.2.2(b)(i) and 8.2.2(b)ii) of this
Section 4 {(Migh Value Changes),

in which case paragraph 8.5 shall apply.

823 if the relevant Authority rejects the High Value Change Stage 2
Submissioh on the grounds set out in paragraph 8.2.2(a} the
Authority and Sub-hubco will work together to address the
reasons for such failure and attempt in good faith to produce a
revised High Value Change Stage 2 Submission for Sub-hubco
to re-submit to the relevant Authority.

824 If:

(a) a resubmitted High Value Changs Stage 2 Submission is
rejected by the relevant Authority on the ground set out in
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paragraph 8.2.2(a) (subject to paragraphs 16.3 fo 16.4 (if
applicable) of this Section 4 (High Value Changes)), or

(b} no resubmission of the High Vaiue Change Stage 2
Submission is made within 30 Business Days of the date of the
notice of rejection (or such longer pericd as the parties may
agree),

then the relevant Stage 1 Approved Prolect shall be treated as having
been properly rejected, the provisions of paragraph 8.3 of this Section 4
(High Value Changes) shall apply and neither the relevant Authority nor
Sub-hubeco will have any further obligations in relation to the relevant
High Value Change referred to in the High Value Change Stage 2
Submission.

if a High Value Change Stage 2 Submission is properly rejected by the relevant Authority

8.3

8.4

Where this paragraph 8.3 applies (as set out in paragraph 8.2.2(a), paragraph
8.2.4 and paragraph 16.4.2 of this Section 4 (High Value Changes)) the relevant
Authority shall not be required to reimburse or compensate Sub-hubco in respect
of any costs relating to the High Value Change including the Change Management
Fee.

if:

841 Sub-hubco fails to provide a response to an Authority Change
Notica in accordance with paragraph 3.1 of this Section 4 (High
Vaiue Changes), or

842 (where applicable) Sub-hubco fails to provide a High Value
Change Proposal in accordance with paragraph 3.4 of this
Saction 4 {High Value Changes); or

8.4.3 Sub-hubco fails to submit a High Value Change Stage 2
Submission in accordance with paragraph 4.1.2 of Section 4
{(High Value Changes), or

8.4.4 the relevant Authority has validly rejected a High Value Change
Stage 2 Submission in accordance with paragraph 8.2 and the
matter has not been referred to the Dispute Resolution
Procedure or any such dispute has been determined as
described in paragraph 16.4.2 of this Section 4 (High Value
Changes},

then, subject to paragraph 17 of this Section 4 (High Value Changes) the relevant
Authority may notify Sub-hubco that the High Vatue Change Notice is withdrawn
and, following such notification, may procure the implamentation of the High Value
Change without further recourse to Sub-hubceo, bet the relevant Authority must
ensure that the High Value Change is carried out in accordance with Good
industry Practice and to the standards that would have applied to Sub-hubco if it
had implemented the High Value Change.

If a High Value Change Stage 2 Submission is improperly rejected by the Authority

85

Where this paragraph 8.5 applies (as set out in paragraph 5.2.1(b), paragraph
522 paragraph 822(b) and paragraph 16.4.1)}, the Incurred Change
Management Fee and Third Party Costs incurred by Sub-hubco fo prepare the
High Value Change Proposal and Stage 2 Submission, which shall be in
accordance with the activities and budget referred to in paragraph 3.4.4 of this
Section 4 {High Value Changes), in relation fo the relevant High Value Change
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10

11

will be paid by the relevant Authority within ten {10) Business Days of the date on
which Sub-hubco receives written notice of the rejection or the date of the deemed
rejection (as the case may be) with the date of the rejection or the deemed
rejection (as the case may be) being the Calculation Date for the purposes of
calculating the amount of the Incurred Change Management Fee (unless a
different Calculation Date is expressly stated in this Section 4 (High Value
Changes) in relation to the circumstances giving rise to the entitlement of Sub-
hubeo to be paid the Incurred Change Management Fee).

information and notifications by the relevant Authority to Sub-hubco and cooperation
of the relevant Authority

9.1

92

The relevant Authority must notify Sub-hubco as soon as it becomes aware of any
matter which may have a reasonably foreseeable material adverse effect on the
viability of any High Valug Change including any:

9.1.1 planning issues likely fo cause a material delay in the anticipated
programme for the High Value Change or material cost
increases; and

9.1.2 changes o funding which the relevant Authorify receives or fo
the way in which funding may be applied, either or both of which
may affect whether 2 High Value Change is Affordable.

The relevant Authority shall provide reasonable assistance to Sub-hubco in
relation to the procurement by Sub-hubeo of all relevant Necessary Consents.

Change Management Fee

The Change Management Fee is to reimburse Sub-hubco for the time spent by its
empioyeas in project managing the development, procurement and implementation of the

High Value Change and shali;

10.1 be based on actual time spent {validated by time sheets);

10.2 be calculated at the daily rates as set out in Appendix 2 Part 3 to this Schedule
Part 16 (Change Profocof), but capped at the sum set out in the High Value
Change Proposal;

10.3 not include the time of any person who is not employed by Sub-hubco;

10.4 not include any mark-up or profit or additional overheads;

10.6 he paid in three siages as follows:

10.56.1  on Stage 1 Approval;
10.56.2  on Stage 2 Approval; and

10.6.3  when any works involved in the High Value Change have been
completed,

and at each stage Sub-hubco shall charge the relevant Authority {subject to the applicable
cap) only for the time incurred by its siaff up to compiletion of that stage.

implementation of the High Value Change

Sub-hubco must implement any High Value Change approved by the relevant Authority so
as fo minimise any inconvenience fo the relevant Authority and to the provision of
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13

14

Communily SBervices and in accordanne with the Approved Project. Whers an extension
of &ime has been agreed as part of the Stage 2 Approval the ralevant Phase Completion
Datey shall be extended a8 agreed in the Approved Projest, Where the implamentation
of the Migh Veaiue Change in accordance with the Approvad Project requires
amendments ¥ this Agreement andior o the Financial Model Sub-hubco shall not e in
breach of this paragraph 11 10 the extent that the agreemant of an Authority not affected
by the High Vaiue Change o such amendments has not been provided.

Method of Payment of Autharity Confribution

121 This parayraph 12 shall apply where Capital Expenditura for si Approved Project
is to be fundad in whele or part by the relevant Authority.

122 Subhubco shall invoice the mstevant Authority o Gapital Expenditurs incurmed by
Sub-hubeo to implamant a High Value Change that is 10 B¢ borne by the reisvant
Authority according fo the payment schedule set out in the High Value Change
Biage 2 Submission as referred o in paragraph 3.4.11 of this Section 4.

123 The ralevan Authority shall make a payment 1o Sub-hubon within fifleen (15)
Business Days of receipt by the Authorlty of invoices presented & the relevant
Authority {compiete in all material respects) it accordancs with paragraph 12.2 ¢f
this Section 4. accompanied by the relevant evidence (whars applicable) that the
raigvant part of the High Value Change has been carried out.

Adjustment to relevant Annual Service Paymont

Any adiustment 1o the relevant Annual Service Payment which is necessary as a result
of the nplemaeniglion of & High Valug Change shall be cainuiated in acoordance with
Saclion 6 of this Schadule Pant 16 {Change Profecoiy.

Due Diligence

141 where the relevant Authorily is funding the Migh Value Change, Subshiubeo shall
procure that the Senior Lenders shall not withhoid or delay any consents which
are required pursuan: to the Sanior Financing Agreernenis o such High Value
Change other than on the basis that the Senior Lenders, acling pursuant 10 the
terrng of the Senior Financing Agresments, reasonably belleve that ona or more
of the circumstances set out in paragraphs 1.2.1 to 1.2.8 of this Sectian 4 (High
Vatue Changes) apply.

14.2 vhere the relevant Authority 18 not funding the High Value Change, Sub-hubco
shafl procurs that #1¢ Senior Lenders do not unreascormably withhold or delay any
congents which gre required pursuant to the Senior Finarncing Agresments o
such High Vaiue Change other than on the basis thal the Senior Lendsrs, aciing
pursuant (o the s of the Senior Financing Agreements, reasonably balleve
that one or more of the circumatances sef out in paragraphs 1.2.1 1o 1.2.8 of this
Section 4 {Migh Value Changes) apply.

4.3 The perties agree ihat the Senior Lenders may cary oub legal, financiat
insurance and technical due diligence o any proposal for @ High Value Change,
The relevant Autherity and Sub-hubeo zhad agree a budget for the dus diigance
provided that the cosls may not excesd the fowsr of {1} 3% of the wverall value of
the righ Value Change in question or {ii} fifly thousand pounds {£80.000) unless,
in either case, the partios {achng reasonably] sgree otherwiss  Any costs
incurred by Sub-hubco as & resut of the Senior Lenders dus diligence Wil ba
reimbursedd by the relevant Authority following the conclusion of the process in
this Section 4 (Migh Yalue Changss) within ten {10} Business Days of Sulb-huboo
submiting an invoice for and evidence of such cosis, subjert to the invoices
being in ascordancs with tha agreed budgat.
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18

144

4.5

it iz acknowledged that High Value Changes {pariicularly where they invove g
change to the Wurks or the Facilites) may require authorisation from the insurars
under the Required Insurances. Sub-hubeo shall netly the relevant insurance
mroker immedialely upon any material High Velue Change being agread
{materiality being judged in relation i the size and natwrs of the soope of the High
Value Changel.

The parties agree that paragragh 14.2 of this Section 4 (Migh Valus Thanges) of
this Schedula Part 16 {Change Mrotocol) does rot oblige the Senior Lendars in
provide any adaddional funding for the relevant High Value Change, which shal bo
i thelr sbeoiute discretion.

Project Documentation

161

152

The only changes o the Project Documents or Anciliaty Doturments & be made as
a reswit of a High Value Change shall be those identified in the Approved Project
{subject o any smendments o it agresd by the pariies).

Sub-hubeo shal, on ¢ompletion of the Changs, update the asbulll drawirgs and
the opersling and mainlenance manualz as necessary to reflect the High vakie
Chanigs.

Disputes

16.1
16.2

8.3

15.4

Except as otherwise expressiy provided, any dispuls soncerning any matier
rofarrad to in this Section 4 (High Valus Changes) may be referred by sither the
relevant Autharily and Sub-hubas 1o the Dispute Resolulion Procedure,

The relevart Authority shak not be entiled o approve a High Vatue Change
Proposal or & High Value Change Slage 2 Submission that is the subject of &
dispute urtil the dispule has been detenmined.

If the relovant Authority rejects a High Vaiue Change Siage 2 Submission
purgiant t the provisions of paragraph .22z of this Section 4, Sub-hubos shall
be entiied to refer the muatter for cunsidesafion under the Dispute Resolufion
Procedure within ten (10} Business Days after receiving wrillen notice of the
rolavant Authorily's desision.

H, foliowing a refsrral Y0 the Dispule Resolfion Procedure, # is agreed or
detsrmined:

18,41  that the High Value Change reiected by the relevant Authorily
pursuant fo paragraph 8.2.2(a) of this Section 4 met the Approval
Critaria the relovart Authority shall either;

(8} declare that ihe relevant High Value Change has
received Stage 2 Approval and that High Value
Change shall proceed; ur

(b} declare that it reiection of the rslgvant High Value
Ghange be treeted as an improper vejeciion and Hhat
the provisions of paragraph 8.5 of this Section 4 {High
Valye Changes) shmil apply

18.4.2 the High Value Change did not mest the Approval Criteria, save
in ane of the respecis raferred 1o in paragraphs 822} or
B.2.2(0)is the provigions of paragrapht £.3 of this Section 4 {High
Value Changes) shatl apply.
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An Authority 5 ot entitied o withdraw an Authorlly Change Netice and prxiss
impiamentation of a High Yalue Change in regpect of which thers is a dispute that has basn
referred 1o the Dispute Resclstion Procedure, unless that dispute hag bean determined iniis
favour and Sub-huboo has not confirmed 1o that Authority in writing within five {5} Business
Days of the date of the dsfenination that & will comply with its obligations undsr this
Sectinn 4 in accordance with the delermination.
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SECTION S
SUB-HUBCO CHANGES
If Sub-hukco wishes to infroduce a Sub-hubco Change, it shall serve a notice containing the
information required pursuant to paragraph 2 of this Section 5 (Sub-hubco Changes) (a
*Sub-hubco Nofice of Change”™) on the relevant Authority.

A Sub-hubeco Notice of Change shalk:

2.1 set out the proposed Suib-hubco Change in sufficient detail to enable the relevant
Authority to evaluate it in full;

22 specify Sub-hubeo’s reasons for proposing Sub-hubco Change;

23 indicate any implications of Sub-hubco Changse;

24 indicate what savings, if any, will be generated by Sub-hubco Change, inciuding.

241 whether a reduction of the relevant Annual Service Payment is;
or

2.4.2  whether such savings will be paid to the relevant Authority in a
fump sum,

in each case giving detfails in accordance with paragraph 8 of this Section 5 (Sub-hubco
Changes),

25 indicate whether there are any critical dates by which a decision by the relevant
Authority is required; and

26 request the relevant Authority to consult with Sub-hubco with a view to deciding
whether to agree to Sub-hubco Change and, if so, what consequential changes
the relevant Authority requires as a result.

The relevant Authority shall evaluate Sub-hubco Notice of Change in good faith, taking into
account all relevant issues, including whether:

31 a revision of the relevant Annual Service Payment will oceur,

32 the Sub-hubco Change may affect the quality of the relevant Services and/for the
relevant Works or the likelihood of successful completion of the relevant Works
andfor delivery of the refevant Services {or any of them);

33 the Sub-hubco Change will interfere with the relationship of the relevant Authority
with third parties;

34 the financial strength of Sub-hubco is sufficient to perform the relevant Works
and/for relevant Services after implementation of Sub-hubco Change;

35 the value and/or life expectancy of any of the relevant Facilities will be reduced; or

36 the Sub-hubco Change materially affects the risks or cosis to which the relevant
Authority is exposed.

As soon as practicable after receiving Sub-hubco Notice of Change, the relevant Authority
and Sub-hubco shall meet and discuss the matters referred to in i, including in the case ofa

378



Relevant Change in Law those mathers referred to in Clause 32.4 of this Agresment. During
discussions the relevant Authority may propisse modifications o, or aocept or reject, Sub-
hubeo Notice of Change.

if i rolovant Authorily accents Sub-huboo Notice of Change (with of without modification}
e parties shall conault and agres the remaining detsils as soon a3 practicable and upon
agreement the relevant Authority shall issue a notice confinming Sub-hiuboo Change which
shall set oul tha agreed Sub-lmiben Change and.

g1 shall enter inte any documenis & amend this Agreement or any relevant Ancillary
Dotument which sre necassaty o give effect io Sub-hubco Change;

52 sublect o paragraph 7 of this Section § (Sub-subuo Changes), the relevant Annuad
Service Payment shall bs ravisad in accordance with Section 8 (Changing the
Financial Model} of this Schedule Part 46 {Change Protocoly; and

53 Sub-hubcn Change shali be implamaniad within the pariod specified by the
relevant Authorily in ite notice of ssseptance.

i the relevant Authority rejects Subqhubco Notice of Change, # shall not e obliged o give
s reasons for such & relection and Subrhubeo shall not be artitled to meimbursement by ths
ralavant Authority of any of ils cosis involved in the mreparation of Sub-hubco Nolise of
Crainge.

Uniess the relpvant Authority's wrilten acocepiante expressly agress 1o an increase in the
relevant Arnuat Service Paymeet or that Sub-hubco should be arditied o relief froms any of
s obligations, thers shall be no increase in the refevant Annual Service Payment or relief
granted from any obligations as a resuit of & Sub-huboo Change.

i a Bub-hubco Changs causes, or will ¢ause, Sub-hubeyYs gosis or those of & sub-
cortravior {0 decrease, thers shall be a decrease in the relevant Annual Service Payment
such that any cost savings {feilowing deduchion of costs reasonably incurred by Sub-huboo
in implemerting such Sub-bubco Change) wil be shared on the basis of fifly per cent (50%)
of the saving being retsined by Sub-hubeo and fifty per cent (50%;) of the saving being paid
to the relevani Authorily s a ump sum within ten (10) Business Days of agreement or
determination of by way of revision of the ralavant Annual Serdce Payment pursuant to
Section § {Changing the Financial Modsl of ihis Scheduls Part 18 {Chaage Frotocol).
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SECTION 6
CHANGING THE FINANCIAL MODEL

Procedure

if a Relevant Event occurs, the Financial Model shall be adjusted in accordance with this
Section 6 (Changing the Financial Model of this Schedule Part 16 (Change Protocof).

Adjusting the Logic or Formulae

2 if it is necessary to make a Logic Adjustment to permit an tnput Adjustment or Assumption
Adjustment to be made, Sub-hubco shall make such Logic Adjustment only:
2.1 o the extent necessary,
22 in accordance with generally accepted accounting principles in the United
Kingdom; and
23 so as to leave Sub-hubeo in no betfer and no worge a position.
3 in order to demonstrate that the conditions in paragraph 2 are met, Sub-hubco shali
prepare:
3.1 a run of the Financial Model before making any Assumption Adjustment or Input
Adjustment and immediately prior to making the Logic Adjustment; and
32 a run of the Financial Mode! immediately following the Logic Adjustment which
shows that Sub-hubco is in no worse and no better a position following the making
of the Logic Adjustment,
Adjusting the Assumptions
4 Subject to paragraph 5, Sub-hubce may make an Assumption Adjustment so that the
Assumptions in the Financial Model reflect:
41 reasonable aconomic assumptions prevailing at the Adjustment Date; and
42 reasonably foreseeable changes in the prospective technical performance of the
Project arising as a result of the Relevant Event.
5 In making Assumption Adjustments, Sub-hubco may make such adjustments only insofar as

they refate fo the Relevant Event, and such adjustments shall not have effect in reiation to
any pericd prics to the Adjusiment Date, nor in refation to any aspect of the Project other
than the Relevant Event in the period following the Adjusiment Date.

Adjusting the Inputs

6

Sub-hubco may make Input Adjustments to the extent required to reflect the Estimated
Change in Project Costs arising out of the Relevant Event.

Adjusting the reievant Annual Service Paymenis

7

In order o calculate the adjustment to be made to the relevant Annual Service Payments,
Sub-hubco shall run the Financial Model after making the Logic Adjustments, the
Assumption Adjustments and the Input Adjustments relating to the Relevant Event and
permitted by this Section 6 {Changing the Financial Modely of this Schedule Part 16
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{Change Protocol) so that, following the Relevant Event, it is in no betfer and no worse a
position than it would have been if no Relevant Event had occurred.

The relevant Annual Service Payments shall be adjusted by such amount as leaves Sub-
hubco, following the Relevant Event, in no better and no worse a position than it would have
been if no Relevant Event had occurred.

No betier and no worse

g

10.

Any reference in this Agreement to "no better and no worse” or to leaving Sub-hubco in "no
better and no worse a position” shali be construed by reference to Sub-hubco’s;

9.1 rights, duties and liabilities under or arising pursuant to performance of this
Agreement, the Funding Agreemenis, the Construction Confracts and Service
Contracts; and

a2 ability to perform its obligations and exercise its rights under this Agreement, the
Funding Agreements, the Construction Contracis and Service Contracts,

50 as to ensure that

8.3 Sub-hubco is jeft in a position in relation to the Key Ratios which is no better and
no worse in the relevant Post-Adjustment Financial Model than it is in the relevant
Pre-Adjustment Financial Model; and

94 following the making of the Adjustments, the ability of Sub-hubco to comply with
this Agreement is not adversely affected or improved as a consequence of the
Relevant Event.

Where the Relevant Event is an Authority Change or Compensation Event or Qualifying
Change in Law affecting only Authority A Matters or Authority B Matters, the non-affected
Authority shall not be entitled to refuse consent to the adjustments required to be made to
the Financial Model pursuant to this Section 6 wheré such adjustments have no adverse
impact on the non-affected Authority's liabilities under this Agreement (whether actual,
potential or contingent).
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APPENDIX 1
Part 1

Catalogue

The Catalogue is the Catalogue in the Agreed Form.
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APPENDIX 1
Part 2

Small Works and Services Rates

The Small Works and Services Rates are the Small Works and Services Rates in the Agreed Form
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APPENDIX 2
Part 1
Unit Cost for Construction or Installation Costs

The Unit Cost for Construction or Installation Costs are the Unit Cost for Construction or Installation
Costs in the Agreed Form
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APPENDGIX 2
Part 2
Unit Costs for Lifecyele Maintenance

The Unit Cost for Lifecyclke Maintenance are the Uil Cost Lifesydie Mainlenance in the Agreed Forn
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APPENDIX 2
Part 3
Consuitant, Sub-Constractor orSupplier Fees

The Consultant, Sub-Constractor or Supplier Fees are the Consultant, Sub-Constractor or Supplier
Fees in the Agreed Form
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APPENDIX 2
Part 4

Unit Costs for Labour Rates

The Unit Costs for Labour Rates are the Unit Costs for Labour Rates in the Agreed Form
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SCHEDULE PART 17

COMPENSATION ON TERMINATION

References in this Schedule Part 17 (Compensation on Termination) to "the Authority” shall, uniess
expressly stated otherwise, refer {o Authority A and Authority B acting together.

SECTION1

COMPENSATION ON TERMINATION FOR AUTHORITY DEFAULT AND VOLUNTARY

TERMINATION

1 Compensation on Termination for the Authority Default and Voluntary Termination

11

1.2

i Sub-hubco terminates this Agreement pursuant to Clause 39 (Authority Events
of Defaulfy or the Authority terminates this Agreement pursuant to Clause 42
{Authority Voluntary Termination) the Authority shali pay to Sub-hubce the
"Authority Default Termination Sum™ as set out in paragraph 1.2.

Subject fo paragraphs 1.4 to 1.6 below the Authority Default Termination Sum
shall be an amount equal to the aggregate of:

1.21
1.2.2
1.2.3

1.24

1.2.5

the Base Senior Dekt Termination Amount;

Redundancy Payments and Sub-Coniractor Losses; and

not used:

the amount for which the share capital of Sub-hubco and the
Subordinated Debt could have been sold on an open market

basis based on the Relevant Assumpfions;

not used;

LESS, to the extent it is & positive amount, the aggregate of without double
counting in relation to the calculation of the Base Senior Debt Termination Amount
or the amounts below:

1.2.6

the value of any right of Sub-hubco to receive insurance
proceeds {save where such insurance proceeds are held in the
insurance Proceeds Account and are to be applied in
accordance with Clause 53.19 of this Agreement in
reinstatement, restoration or replacement or, in the case of any
third party legal lability or employer's fiability, in satisfaction of
the claim, demand, proceeding or lizbiiity} or sums due and
payable from third parties {but only when received from third
parties) but excluding any claims under any Sub-Contracis or
claims against other third parties which have not been
determined or have been determined but not yet paid provided
that in such case Sub-hubco shall assign any such rights and
claims under the Sub-Contracts or claims against other third
parties fo the Authority and give the Authority reasonable
assistance in prosecufing such claims;
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1.3

1.4

1.5

1.6

1.2.7 to the extent realised before the Invoice Date the market value of
any other assets and rights of Sub-hubco (other than those
fransferred to an Authority pursuant to this Agreement) less
liabilities of Sub-hubco properly incurred in carrying ouf Hs
obligations under this Agreement as at the Termination Date
provided that no account should be taken of any liabilities and
obligations of Sub-hubco arising out of.

(a) agreements or arrangements entered into by Sub-
hubco to the extent that such agreements or
arrangements were not entered into in connection
with Sub-hubco's obligations in relation to the
Project; or

(b} agreements or arrangements entered into by Sub-
hubco to the extent that such agreemenis or
arrangements were not entered into in the ordinary
course of business and on commercial arm'’s length
terms; and

128 amounts which an Authority is entitled fo set off pursuant to
Clause 46.12 of this Agreement.

To the extent that such assets and rights referred to in paragraph 1.2.7 above are
not realised and applied by the Invoice Date, Sub-hubco shall on payment of the
Authority Defauit Termination Sum assign such assets and rights to the Authority.

If the aggregate of the amounts referred to in paragraphs 1.2.1 and 1.2.3 is less
than the Revised Senior Debt Termination Amount, then the Authority Default
Termination Sum shall be increased so that it is equal to the aggregate of the
Revised Senior Debt Termination Amount and the amount referred o in paragraph
1,2.2 LESS the amounts referred to in paragraphs 1.2.6 to 1.2.8 above; provided
aiways that (a) the amount referred to in paragraph 1.2.2 shall only be paid to the
extent that Sub-hubco has demonstrated o the reasonable satisfaction of the
Authority that the armount will not be appiied (in whols or in part) in payment of any
Distribution and (b) i, at the time of termination, there are any Additional Permitted
Borrowings outstanding, no Sub-Contractor Losses shall be paid in respect of any
Sub Contract in circumstances where there is an event of default under such Sub-
Contract which would entitle Sub-hubco to terminate such Sub-Contract.

If a Distribution is made whilst any Additional Permitted Borrowing is outstanding
and Sub-hubco has wilfully, or through gross negligence failed to comply with its
obligations under clause 9.4.3(d) of the Funders' Direct Agreement then in addition
to the deduction of the Distribution made pursuant to paragraph v of the definition
of Revised Senior Debt Termination Amotnt, the Authority shall be entitled to set
off the value of that Distribution a second time against the Authority Default
Termination Sum, provided that the amount of the Authority Default Termination
Sum shall never be less than the Revised Senior Debt Termination Amount,

If Sub-hubco has wilfully or through gross negligence falled to comply with its
obligations under clause 9.4.3{e} of the Funders’ Diract Agreement and there has
been an overstatement of the cash balances by Sub-hubco as at that date which
has caused the Authority fo reasonably believe that it would be required to pay a
lesser sum at the Termination Date than it actually is required to pay under the
terms of this Section 1 (Compensation on Termination for Authority Default and
Voluntary Termination), then the Authority Default Termination Sum shall be
reduced by the armount of such overstatement {to the extent such overstatement is
still applicable at the Termination Date), provided that the amount of the Authority
Default Termination Sum will never be iess than the Revised Senior Debt
Termination Amount.
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1.7 The Authority Default Termination Sum shall be payable in accordance with
Section 5 (Generaf) of this Schedule Part 17 (Compensation on Termination).

Not used.
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SECTION 2
COMPENSATION FOR SUB-HURBCO DEFAILT

K the Auihority terminates this Agrsement pursuant to Clause 40 (Sub-haboo Fvents of
Defzuify, with the exceplion of termingdion sursuant to Clause 40.1.3(b), the Authgiity shed!
pay 1o Sub-tiubeo such sum as is calnuiated according 10 this Section 2 {Compansalivn for
Sub-hurboo Defauits of ihis Schedule Part 17 (Compensation on Termination.

RETENDERING ELECTION

21

The Authorily shall be entitled to retender the provision of the Project Opsrations
in accordance with paragraph 3 (Rsfendening Procedure) ard the provisions of
paragraph 3 {Retendering Procedure; shall apply i

241 the Authority nolifies Sub-hubsco on or bafore the date falling
twenty (20) Business Days afier the Termination Date that i
intends 1o refender; and

212  there iz & Loukd Market: and eithar

{a) the Samor Funders have ngt exercised thelr fighls o siep-n under
clause § (Repraseniative) of the Funders’ Birect Agresmsnt; or

(b} Supdubon or the Senior Funders heve no procured the fransfer of
Bub-huboe's rights and lishidies under this Agresment v &
Suitable Substivie Contracior and have failed 0 use all
raasonable efforis to do so

but ctherwize the Authority shail not be eniitled to re-terler the provision of the
Project Operations ang paragrapn 4 (No Refendering Procedure) shadl apply.

RETENDERING PROCEDURE

31

3.2

3.3

34

&5

The abjective of the Tendear Process shall e to enter info a New Agresment with a
Compliant Tendessr,

The Authority shadl (subject to any legal requirements preventing # from doing 80}
use all reasonablz endeavours fo complete the Yender Process 28 soon a3s
practicabls,

The Authority shall as soon a5 rgasonably practicable nolify Sub-hubco of ths
Cluaiificatios: Criteria and the ofher requirements and terms of the Tender Process,
inthuding the fiming of tha Tender Procesg, and shali act reasonably in selfing
such regquiremenis and teras,

Sub-hubco authorises the release of any information by the Authority under the
Tender Process waich woukl atherwise be prevenisd under Clause 61
{Confidentialiy) §1at is reasonably required as par of the Tender Process.

For ali or any part of g month, faliing within the period from the Termination Date io
the Compensation Dala, an Authorify shall pay o Sub-tubeo:

354 the relevant Post Tormination Service Amount for ench

complated mondh, on of befora the date faling ten (10} Busingss
Daves after the end of that moenth; and
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36

37

38

3.9

3.10

3.1

3.12

313

382 the relevant Post Termination Service Amount for the period
from the end of the last completed month until the Compensation
Date, on or before the dafe falling twenty (20) Business Days
after the Compensation Date.

Sub-hubco may, at its own cost, appoint a person to monitor the Tender Process
for the purpose of monitoring and reporting to Sub-hubco and the Senior Funders
on the Authority's compliance with the Tender Process.

The Tender Process Monitor shali enter into a confidentiality agreement with the
Authority in a form acceptable to the Authority and shall be entitled to attend all
meetings relating o the Tender Process, inspect copies of all the tender
documentation and bkis and make representations to the Authorily as to
compliance with the Tender Process. The Authority shall not be bound to consider
or act upon such representations but acknowledges that such representations may
be referred fo by Sub-hubco in the event that Sub-hubco refers a dispute as to the
Adjusted Highest Compliant Tender Price to the Dispute Resolution Procedure.
The Tender Process Monitor will not disclose confidential information to Sub-
hubco or the Senior Funders or any other person (and shall provide an
undertaking to the Authority to such effect as a condition of his appointment} but
shall be entitted to advise Sub-hubco and the Senior Funders on whether it
censiders that the Authority has acted in accordance with the Tender Process and
correctly determined the Adjusted Highest Compliant Tender Price,

If any relevant Post Termination Service Amount is less than zero then it may be
carried forward and may be set off against any future positive relevant Post
Termination Service Amounts.

Tha Authority shall require bidders to bid on the basis that they will receive the
nenefit of any outstanding claims under material damage insurance policies and
the amount (if any) standing to the credit of the Insurance Proceeds Account on
the date that the New Agreement is entered into.

As soon as practicable after tenders have been received, the Authority shall
{acting reasonably) review and assess the Compliant Tenders and shall notify
Sub-hubco of:

3.10.1 the highest Compliant Tender price,
3.10.2 the Tender Costs; and
3.10.3  its calculation of the Adjusted Highest Compliant Tender Price.

i Sub-hubco refers a dispute relating to the Adjusted Highest Compliant Tender
Price to dispute resofution in accordance with Clause 56 (Dispute Resolution), the
Authority shall irrespactive of such dispute be entilied to enter into a New
Agreement.

The Adjusted Highest Compliant Tender Price shall be paid in accordance with
Section 5 (General) of this Schedule Part 17 (Compensation on Termination).

Subject to paragraphs 1.6 and 1.8 of Section & (General) of this Schedule Part 17
(Compensation on Termination), if the Authority has not paid an amount equal to
the Adjusted Highest Compliant Tender Price fo Sub-hubco on or before the date
falling two years after the Termination Date then the foliowing provisions of this
paragraph 3 shall not apply to that termination and the provisions of paragraph 4
(No Retendering Procedure) shall apply instead.
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314 The Authority may slect at any time prior to the receipt of a Compliant Tender, to
follow the no retendering procedure under paragraph 4 (Ne Reiendering
Procedure) by notifying Sub-hubco that this election has been made.

NO RETENDERING PROCEDURE

41 Subject to paragraph 4.2, if the provisions of this paragraph 4 (No Retendering
Procedure) apply Sub-hubco shall not be entitled to receive any Post Termination
Service Amount.

42 if the Authority elecis to follow the no retendering procedure in accordance with
this paragraph 4 {No Refendering Procedure) after it has elected to follow the
procedure under paragraph 3 {Refendering Procedure), then each Authority shall
coniinue to pay to Sub-hubco each relevant Post Termination Service Amount until
the Compensation Date, in accordance with paragraph 3 (Retendering Procedurs).

43 In agreeing or determining the Estimated Fair Value of the Agreement the parties
shall be obliged to follow the principles set out below:

431 ali forecast amounts of revenues and costs should be calculated
in nominal terms at current prices, recognising the adjustment for
indexation in respect of forecast inflation between the date of
calcutation and the forecast payment date{s} as set out in this
Agresment;

4.3.2 the total of all payments of the full Service Payments forecast to
be made from the Termination Date fo the Expiry Date shall be
catoulated and discounted at the Discount Rate;

433  the total of all costs reasonably forecast 10 be incurred by each
Authority as a result of termination shall be calculated and
discounted at the Discount Rate and deducted from the payment
calculated pursuant to paragraph 4.3.2 above, such costs fo
inciude (without double counting):

(&) a reasonable risk assessment of any cost overruns that will
arise, whether ar not forecast in the relevant base case;

(b} the costs of providing the Services reasonably forecast to be
incurred by the relevant Authority from the Termination Date to
the Expiry Date in providing the Project Operations to the
standard required; and

(c) any rectification costs required to defiver the Project Operations
to the standard required (including any costs reasonably
forecast to be incurred by the relevant Authority (o complete
the relevant Works) and additional operating costs required to
restore operating services standards less (fo the extent that
such sums are included in any calculation of rectification costs
for the purposes of this paragraph) the aggregate of.

x. any insurance proceeds received (or held in the
Insurance Proceeds Account} or which will be
received pursuant to  policies maintained in
accordance with Clause 53 (Insurance). and

X. amounts payable by an Authority in respect of

Capital Expenditure under this Agreement which
have not been paid,
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44

4.5

in each case such costs to be forecast at a level that will deliver the Services o
the standards required by this Agreement,

if the parties cannot agree on the Estimated Fair Value of the Agreernent on or
before the date falling twenty (20} Business Days after the date on which the
Authority elected or was required pursuant 1o paragraph 2 (Retendering Election)
or paragraph 3 (Retendering Procedurs) to follow the no refendering procedure in
accordance with this paragraph 4 (Ng Retendering Procedure), then the Adjusted
Estimated Falr Vatue of the Agresment shall be determined in accordance with
Clause 56 (Dispute Resolution).

The Adjusted Estimated Fair Value of the Agreament shall be paid in accordance
with Secticn 5 (General} of this Schedule Part 17 (Campensation on Termination).
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1

SECTION 3

CONSEQUENCES OF TERMINATION FOR FORCE MAJEURE

CONSEQUENCES OF TERMINATION FOR FORCE MAJEURE

1.1 If Sub-hubco or the Authority terminates this Agreement pursuant to Clause 31.1
{Force Majeure) or Clause 53.14.2 the Authority shall pay to Sub-hubco the
"Force Majeure Termination Sum” as set out in paragraph 1.2.

1.2 Subject to paragraphs 1.4 {o 1.6 below the Force Majeure Termination Sum shall

be an amount sgual to the aggregate of:

1.2.1 the Base Senior Debt Termination Amount;

122 Redundancy Payments and Sub-Contractor Losses (but
excluding therefrom any claims for loss of profit);

12.3 an amount equal to the Subordinated Debt less an amount equal
to the aggregate of payments of interest paid on the
Subordinated Debt provided that where such figure is a negative
number it shall be instead fixed at zero; and

1.2.4 an amount equal to all amounts paid to Sub-hubco by way of

subscription for shares in the capital of Sub-hubco less dividends
and other distributions paid to the shareholders of Sub-hubco
provided that where such figure is a negative number it shall be
instead fixed at zero,

LESS, to the extent it is a positive armount, the aggregate of (without double
counting) in relation to the calculation of the Base Senior Debt Termination
Amount or the amounis below:

125

126

(&)

the value of any right of Sub-hubce to receive insurance
proceeds {save where such insurance proceeds are held in the
Insurance Proceeds Account and are to be applied in
accordance with Clause 53.19 of this Agreement in
reinstatement, restoration or replacement, or in the case of third
party legal jiability or employer's liability, in satisfaction of the
claim, demand, proceeding or lability) or sums due and payable
from third parties (but only when received from third parties) but
excluding any claims under any Sub-Contracts or claims against
other third parties which have not been determined or have been
determined but not yet paid provided that in such case Sub-
hubco shall assign any such rights and cfaims under the Sub-
Contracts or claims against other third parties to the Authority
and give the Authority reasonable assistance in prosecuting such
claims;

to the extent realised before the Invoice Date, the market value
of any other assets and rights of Sub-hubco (other than those
transferred to an Authority pursuant fo this Agreement) less
liabilities of Sub-hubco properly incurred in carrying out iis
obligations under this Agreement as at the Termination Date
provided that no account should be taken of any liabilitles and
obligations of Sub-hubco arising out of:

agreements or arrangements entered into by Sub-hubco to the
extent thal such agreements or arrangements were not entered
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1.3

1.4

1.5

1.6

1.7

into in conpection with Sub-hubco's obligations in relation o the
Project and

(b} agreements or arrangements entered into by Sub-hubco fo the
extent that such agreements or arrangements were not entered
into in the ordinary course of business and on commercial
arm's length terms; and

1.2.7 amounts which an Authority is entiled fo set off pursuant to
Clause 46.12 of this Agreement,

To the extent that such assets and rights referred o in paragraph 1.2.5 above are
not realised and applied pursuant to that paragraph Sub-hubco shall on payment
of the Force Majeure Termination Sum assign such assets and rights to the
Authority.

if the aggregate of the amounts referred to in paragraphs 1.2.1, 1.2.3 and 1.24 is
less than the Revised Senicr Debt Termination Amount, then the Force Majeure
Termination Sum shall be increased so that R is equal {o the aggregate of the
Revised Senior Debt Termination Armount and the amount referred to in paragragh
1.2.2 LESS the amounts referred to at paragraphs 1.2.5 to 1.2.7 above; provided
always that (a} the amount referred o in paragraph 1.2.2 LESS the amounts
referred to at paragraphs 1.2.5 to 1.2.7 above shall only be paid to the extent that
Sub-hubco has demonstrated to the reasonable safisfaction of the Authority that
the amount will not be paid (in whole or in part) in payment of any Distribution and
{b) if, at the time of termination, there are any Additional Permitted Borrowings
ouistanding, no Sub-Contractor Losses shall be paid in respect of any Sub
Confract in circumstances where there is an event of default under such Sub-
Contract which would entitle Sub-hubco to terminate such Sub-Contract.

If a Distribution is made whilst any Additional Permitted Borrowing is outstanding
and Sub-hubce has wilfully, or through gross negligence failed to comply with its
obligations under clause 9.4.3(d) of the Funders' Direct Agreement then in addition
to the deduction of the Distribution made pursuant {0 paragraph v of the definition
of Revised Senior Debt Termination Amount, the Authority shall be entitled to set
off the value of that Distribution a second time against the Force Majeure
Termination Sum, provided that the amount of the Force Majeure Termination
Sum shall never be less than the Revised Senior Debt Termination Amount,

If Sub-hubco has wilfully or through gross negligence failed to comply with its
obligations under clause 9.4.3{e} of the Funders' Direct Agreement and there has
been an overstatement of the cash balances by Sub-hubco as at that date which
has caused the Authority {o reasonably believe that it would be required to pay a
lesser sum at the Terrnination Date than it actuzally is required to pay under the
terms of this Section 3 {Compensalion on Termination for Force Majeure), then the
Force Majeure Termination Sum shall be reduced by the amount of such
overstaternent (lo the exteni such overstatement is still applicable at the
Termination Date), provided that the amount of the Force Majeurg Termination
Sum will never be less than the Revised Senior Debt Termination Amount.

The Force Majeure Termination Sum shall be paid in accordance with Section 5
{General} of this Schedule Part 17 (Compensation on Termination).
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SECTION 4

CORRUPT GIFTS AND FRAUD, BREACH OF REFINANCING OR BREACH OF IRR SHARING

AND CAP PROVISIONS

CONSEQUENCES OF TERMINATION FOR CORRUPT GIFTS AND FRAUD, BREACH
OF REFINANCING OR BREACH OF iRR. SHARING AND CAP PROVISIONS

11

If the Authority terminates this Agreement pursuant to Clause 40.1.3(b), Clause
44.3 or Clause 45 {Breach of IRR Sharing and Cap Provisions) the Authority shail
pay to Sub-hubco an amount equal to the Revised Senior Debt Termination

Amount;

LESS, to the extent it is a positive number, the aggregate of {(without double counting).

1.2

13

1.11

1.1.2

(a)

(b)

the vaiue of any right to receive insurance proceeds (save wherg
such insurance proceeds are held in the Insurance Proceeds
Account and are to be applied in accordance with Clause 53.19
of this Agreement in reinstatement, restoration or replacement
ar, in the case of third party legal liabifity or employer's liability, in
satisfaction of the claim, demand, proceeding or liability) or sums
due and payable from third parties (but only when received from
third parties) but excluding any claims under any Sub-Contracts
or claims against other third parties which have not been
defermined or which have been determined but not paid
provided that in such case Sub-hubco shall assign any such
rights and claims under the Sub-Contracts or claims against
other third parties to the Authority and give the Authority
reasonabie assistance in prosecuting such ciaims; and

to the extent realised before the Invoice Date, the market! value
of any other assets and rights of Sub-hubco (other than those
transferred to an Authority pursuant fo this Agreement) less
liabilities of Sub-hubco properly incurred in camrying out its
obligations under this Agreement as at the Termination Date
provided that no account shouid be taken of any liabilities and
obligations of Sub-hubco arising out of:

agreements or arrangements entered into by Sub-hubco to the
extent that such agreements or arrangements were not entered
into in connection with Sub-hubce's obligations in relation to the
Project; and

agreements or arrangements entered into by Sub-hubco to the
extent that such agreements or arrangements were not entered
into in the ordinary course of business and on commercial
arm's length terms.

To the extent that such assets and rights referred fo in paragraph t.1.2 above are
not realised and applied pursuant to that paragraph, Sub-hubco shall, on payment
of the sum referred to in paragraph 1.1 above, assign such assets and rights to the

Authority.

The sum referred to in paragraph 1.1 above shall be paid in accordance with
Section 5 (General) of this Schedule Part 17 (Compensation on Termination).
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SECTION &
GENERAL

PAYMENT AND INTEREST

Following termination for Authority Default, Force Majeure, Corrupt Gifts and Fraud,
Breach of Refinancing or Breach of IRR Sharing and Cap.

1.1

1.2

1.3

14

In respect of the termination payments to be made pursuant to any of Section 1
{(Compensatiion on Termination for Authority Defauft and Voluntary Terminatiom),
Section 3 (Compensation on Termination for Force Majeure), or Section 4 (Corrupt
Gifts and Fraud or Breach of Refinancing or Breach of IRR Sharing and Cap
Provisions) of this Schedule Part 17 (Compensation on Termination)as soon as
practicatle after, and in any event within twenty {20) Business Days of, the
Termination Date, Sub-hubco shali give to an Authority an invoice for its relevant
Proportion of the relevant termination sum and sufficient supporting evidence,
reasonably satisfaciory to thal Authority, justifying the amount of the relevant
termination sum including a breakdown of each of the individual elements of such
sum.,

Subject to paragraph 1.3 below, each Authority shall pay to Sub-hubco:

1.2.1 the relevant Proportion of the fermination amount within forty
{40} Business Days of ihe Invoice Date; and

1.2.2 interest on the relevant Proportion of the termination amount {or
any part of such amount that remains ouistanding) from the
Termination Date until the date of payment:

(&) at the No Default Interest Rate for the period from (buf excluding) the
Termination Date to (and including) the date which is forty (40)
Business Days after the Invoice Date; and

{b) thereafter, at the Default Interest Rate.

An Authority shall be entifled to pay the amount payable pursuant to Section 3 or
Section 4 (as the case may be) of this Schedule Part 17 (Compensation on
Termination) (“Terminafion Sum”) in 4 equal instalments by serving notice on
Sub-hubco within thirty (30} Business Days of the Invoice Date, in which case the
provisions of paragraph 1.4 shall apply.

In the avent that an Authority elects to pay the Termination Sum in instaiments
pursuant to paragraph 1.3 then:

1.4.1 the first such instaiment (iogether with interest thereon
calculated pursuant to paragraph 1.4.2 below) shail be due on
the first Business Day occurring six (6) months after the date of
that Authority's notice served pursuant fo paragraph 1.3 above
and the remaining instalments (tcgether with interest thereon
calculated pursuant to paragraph 1.4.2 below) shall be due,
raspectively, on the first Business Day occurring twalve (12),
eighteen (18} and twenty-four (24} months after the date of such
notice; and

142  that Authority shall pay interest on the Termination Sum (or any

part of such sum that remains outstanding) from the Termination
Date until the date of payment at the No Default Interest Rats.
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If an Authority falls to make a payment under paragraph 1.4.1 or 1.4.2 above in fulf
within ten (10} Business Days of the due date for payment then the relevant
outstanding amount of the Termination Sum shaill be immediately due and payable
and, thereafter, that Authority shall pay interest on such sum at the Default interest
Rate,

Following Retendering

1.6

18

1.7

1.8

Subject to paragraphs 1.6 and 1.8, following a retendering exercise under Section
2 {Compensatfion for Sub-hubeo Default) of this Schedule Part 17 each Authority
shall pay to Sub-hubco its relevant Proportion of an amount equal to the Adjusted
Highest Compiliant Tender Price no later than the date falling twenty (20} Business
Days after the later of.

1.5.1 the date on which the Authority receives the Market Value of the
New Agreement from the New Sub-hubco; and

1.5.2 if Sub-hubco has referred a dispute relating fo the Adjusted
Highest Compliant Tender Price {o dispute resolution pursuant to
paragraph 3.11 of Section 2 (Compensation for Sub-hubeo
Defaulf) of this Schedule Part 17, the date on which the dispute
is finally determined in accordance with Clause 56 (Dispufe
Resolution),

provided that, to avoid doubt, if the dispute referred by Sub-hubco to dispute
resolution (pursuant to paragraph 1.5.2 above) concerns only a proportion of the
Adjusted Highest Compliant Tender Price then each Authority shail pay its relevant
Propertion of the undisputed proportion of such sum no later than 20 Business
Days after the date referred to in paragraph 1.6.1 above (the "Undisputed
Payment Date™ and the Authority shall pay interest to Sub-hubco on any amount
of the Adjusted Highest Compliant Tender Price which has been withheld, from the
Undispuled Payment Date until the date on which payment is due under
paragraph 1.5.2 above at the No Defauli Interest Rate.

I¥ the Authority has received all bids from bidders under the Tender Process and
has received a Comphiant Tender but decides not to complete the Tender Process,
it shall notify Sub-hubco of this decision and {if the Adjusted Highest Compliant
Tender Price is a positive number) each Authority shali pay o Sub-hubco its
relevant Proportion of an amount equal to the Adjusied Highest Compliant Tender
Price within 20 Business Days of such nofification.

If an Authority fails fo pay its relevant Proportion of the Adjusted Highest
Compliant Tender Price (or any proportion thereof) by the date on which payment
is due in accordance with paragraph 1.5 or paragraph 1.6 above, that Authority
shall pay to Sub-hubce interest on such unpaid amount, which shall accrue on
such amount at the Default Inferest Rate from (but not including) the date on which
payment is due in accordance with paragraph 1.5 or paragraph 1.6 above until
such amount is paid.

If the Adjusted Highest Compliant Tender Price is zero or 2 negative number then,
on entering into the New Agreement with the New Sub-hubco, the Authority shall
have no chiigation to make any payment to Sub-hubco and {if a negative number)
an amount equal to the Adjusted Highest Compliant Tender Price shali he due and
payable by Sub-hubco to each Authority {in their ralevant Proportions) on the date
of the New Agreament or (where paragraph 1.6 applies) within 20 Business Days
of notification from the Authority pursuant to that paragraph.

Following no retendering

399




1.2

1.10

If the Authority follows the no retendering procedure set out in paragraph 4 of
Section 2 (Compensafion for Sub-hubco Defaulfy of this Schedule Part 17
{Compensation on Termination) then, subject to paragraph 1,10, each Authority
shall pay to Sub-hubco an amouit equal to their relevant Proportion of the
Adiusted Estimated Fair Value of the Agreement no later than the date falling
twenty (20) Business Days after the Compensation Date together with interest on
such amount caloulated in accordance with paragraph 1.2.2 above unless the
Authority has paid Post Termination Service Amounts pursuant to paragraph 3.5 of
Section 2 {Compensation for Sub-hubco Defaulfy of this Schedule Part 17
(Compensatior: on Termination).

To the extent that the Adjusted Estimated Fair Value of the Agresment is less than
zero, then an amount equal to the Adjusted Estimated Fair Value of the
Agreement shall be due and payable by Sub-hubco to each Authority (in their
relevant Proportionsjon the Compensation Date.

2 Full and Final Seftlement

2.1

2.2

3 Costs

Any and alf sums irrevocably paid by an Authority to Sub-hubco under this
Schedule Part 17 (Compensation on Termination} will be in full and final
settlement of gach party's rights and claims against the other for breaches and/or
termination of this Agreement and any other Project Document whether under
contract, defict, restitution or otherwise but without prejudice to:

211 any antecedent liability of Sub-hubco to an Authority which an Authority
has been unable o set off pursuant to Clause 46.12 of this Agreement,

212 any antecedent liability of either pariy to the other that arose prior to the
Termination Date {(but hot from the termination itself) to the exient such
liability has not already been taken into account in delermining or
agreeing the Authority Defaull Termination Sum, Adjusted Highest
Compliant Tender Price, or Adjusted Estimated Fair Value of the
Agreement, the Force Majeure Termination Sum or the Corrupt Gifis
Tetmination Surn as the case may be; and

213 any liabilities arising in respect of any breach by a party of their
obligations under Clause 47.8 of this Agreement which arises or
continues after the Termination Date.

If either the Adjusied Highest Compliant Tender Price or (as the case may be) the
Adjusted Estimated Fair Value of the Agreement is zero or a negative number
each Authority shall be released from all liability to Sub-hubco for breaches and/or
termination of this Agreement and any other Project Document whether under
contract, delict, restitution or otherwise save for:

2.2.1 any antecedent liability of an Authority which arose prior o the
Termination Date {(but no{ from the termination ifself} o the
extent such liability has not already been taken into account in
determining the Adjusted Highest Compliant Terer Price or the
Adjusted Estimated Fair Value of the Agreement {as the case
may be); and

222 any liabilities arising in respect of any breach by a party of their
obligations under Clause 47.6 of the Agreement which continues
affer the Termination Date.

The costs and/or expenses to be taken into account in the calculation of all termination
sums due pursuant o this Schedule Part 17 {Compensation on Termination) shall only be
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such cosls andior axpenses 1o the axtent that they are reasonable and proper in quanium
amvl shall have heen or wili be reasonably and propsedy inourrexd and shall only be counted
onge.

Undisputed Amounts

If the calcidation of any tenmination amount is disputed hen any undispuled alement of that
amount shall be paid i accordance with this Seclion B (Ganeral) of this Schedule Part 17
{Compansation wrr Termination) and the disputed element shall be dealt with in accordanys
with Schedule Parl 20 {E¥spute Resolution Proceciurs;.

Cutstanding Senior Debt Amount

51 The Authority shall be entitled 1o rely on the certificate of the Secirily Trusiee as
conolugive gs 1o the amount of the Base Seniyr Debt Temmination Amount or
Revised Senior Debl Termination Amouni {as the case may be) oulstanding at any
refavant ime.

52 The receist by the Beourity Trusiee of the Base Senior Debt Termination Amount
or Reviged Benior Debt Termination Amount or elements thereof (as appropriste)
{as the czse may be) {(and where appropriate any acorued interest or broakage
cosls as cartified in accordgance with paragraph 5.1 above) shall discharge the
Authority's obligations © pay stich surms to Sub-hubeo.
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SECTIONG
DEFINITIONS

“Adjusted Estimated Fair Value of the means the Esiimated Fair Value of the
Agreement” Agreement adjusted as follows:

(a) where in respect of any month or pari of
a month from the Termination Date to
the Compensation Date the relevant
Post Termination Service Amount is a
negative number, the aggregate of ali
such negative Post Termination Service
Amounts shall be set against and shall
reduce the Estimated Fair Value of the
Agreement (whether of not  such
amounts have been set-off by the
Authority pursuant to paragraph 3.8 of
Section 2 (Compensation for Sub-hubco
Defaully of this Schedule Part 17
{Compensation on Termination)),

and the aggregate of the following amounts shall
be deducted from the Estimated Fair Value of the
Agreement:

{b) the Post Termination Service Amounts
actually paid by an Authority to Sub-
hubco prior to the Compensation Date;

{c) the Tender Costs; and

(d) amounts that an Authority is entitled to
set off or deduct;

and the aggregate of the following amounts shail
be added io the Estimated Fair Value of the
Agreernent:

{e) all credit balances on any bank accounts
held by or on behalf of Sub-hubco on the
date that the Estimated Fair Vailue of the
Agreement is calculated; and

{f) any insurance proceeds and other
amounts owing to Sub-hubco {and which
Sub-hubco is entitled to refain), to the
extent not included in {(e);

to the extent that:

i, (&) and (f have not been directly
taken into account in calculating
the Estimated Fair Value of the
Agreement; and

i, the Authority has received such
amounts in accordance with this
Agreement or such amounis are
gtanding to the credit of the
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“Adjusted Highest Compiiant Tender Price”

Insurance Proceeds Account,

means the price offerad by the Compliant
Tenderer (if any) with the highest tendsr price,
and i no Compliant Tenders are received zero,
adjusted as follows:

(&)

where in respect of any month or part of
a month from the Termination Date to
the Compensation Date the relevant
Post Termination Service Amount is a
negative number, the aggregate of all
stuch negative Post Termination Service
Amounts shall be set against and shali
reduce such highest tender price
{whether or not such amounts have been
set-off by the Authority pursuant to
paragraph 3.8 of Section 2
(Compensalion for Sub-hubco Defatil)
of this Schedule Part 17 {Compensation
on Termination)),

and the aggregate of the following amounts shali
be deducted from such highest tender price:

&)

{c)
(@)

the Post Termination Service Amounts
actually paid by an Authority fo Sub-
hubco prior to the Compensation Date,

the Tender Cosis; and

amounts that an Authority is eniitled to
set off or deduct

and the aggregate of the foliowing amounts shali
be added fo such highest tender price:

(&)

(f)
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all credit balances on any bank accounts
held by or on behaif of Sub-hubco on the
date that the highest priced Compliant
Tender is received; and

any insurance proceeds and other
amounts owing to Sub-hubco (and which
Sub-hubco is entitled to retain), fo the
extent not included in {e),

to the extent that:

i. (&) and (f} have not been
directly taken into account
in that Compliant Tender;
and

i. the Authority has received

such amounts in
accordance with this
Agreement;



“APEB Distribution”

"Avivz Breakage Costs"

“Rage Senior Debt Termdnation Amount”

mezans, for the pericd during which the Additional
Pormited Borrowing subsists, an smou equal
 the aggregate of sl Diskributions made during
that period up fo en amount egual to the pringipal
of the Additional Pemilted Borrowing on the first
day of that pericd

means.

{a) on lerminatien of this Agreemsat
pursvant o Clause 39 {Authorfiy
Events  of Default), the Early
Repayment Fee 1;

{t} on  lermination of this  Agreement
pursvant to Clause 42 [duthorily
Voluntary  Terminalion;, the Early
Repayrmant Fee 2, and

) o termination of this Agresment in any
sthar sireumstance, zero

mecarns, sublect to Clause 4.3

s} all  zmounts oulstanding =t the
Termination Date, including nferest and
Defaull inferest accrued as af that date,
from Bub.hybeo to the Senior Fundars in
respeg? of Permiied Borrowings (other
han in respect of Additional Permvilied
Borrowing); and

(b} # amounts including costs of ealy
tepmingtion of nferest rale  heusging
arrangements and other breakage oosts,
{including the Aviva Breakage Onsts),
payable by Subhubuso o the Senlor
Funders as a resull of @ prepayment in
mespect of Parmitted Borrowings {ofher
thse in respect of Additional Permitled
Borrowing), of, in the case of eurly
fermination  of interest rate hedging
arrangemerts arwi the Aviva Breskage
Cosis only, a5 & resull of terminafion of
this Agreement, subioct 0 Sub-hubop
and the Senior Funders mitigeting all
such costs fother than the Aviva
Breskage Costs) to  the sxtent
reagonably pussible,

less, iv the exient it i a4 posifive amount the
sggregste of (without double cnunting in relation
to the cgloulsttion of e Hase Senior Debl
Temminaton Amount or e amaounts below)

i, any amounts cizimable on or after the
Termingtion Dale in  respect  of
Contingent Funding Liabilifies;

. alf amounts including oo8is of early



“Compensation Date”

“Compliant Tender”

“GCompliant Tenderer”

“Contingent Funding Liabilities”

termination of inferest rate hedging
arangements and other breakage
costs, payable by the Senior Funders
to  Sub-hubco as a result of
prepayment of amounts outstanding in
respect of Permitted Borrowings (other
than in respect of Additional Permitted
Borrowing), or, in the case of early
termination of interest rate hedging
arrangements only, as a result of
termination of this Agreement;

iid. alf other amounts received by the
Senior Funders on or after the
Termination Date and before the date
on which any compensation is payable
by the Authority to Sub-hubco as a
result of enforcing any other rights they
may have; and

iv. all credit balances on any bank
accounts (but excluding the insurance
Procesds Account) held by or on
behalf of Sub-hubco on  the
Temmination Date;

means either;

(@) if paragraph 3 {Refendsrning Frocedure)
of Section 2 (Compensation for Sub-
hubco Defaulf) of this Schedule Part 17
(Compensation on Termination) applies,
the earlier of;

i. the date that the New Agreement is
entered into; and

il the date on which the Authority
pays the Adjusted Highest
Compliant Tender Price fo Sub-
hubco; or

{(b) if paragraph 4 (No Refendering
Procedure) of Section 2 (Compensatfon
for Sub-hubco Default) of this Schedule
Part 17 {Compensation on Termination)
applies, the date that the Adjusted
Estimated Fair Value of the Agreement
has been agreed or determined;

means a tender that meets all of the Qualification
Criteria;

means a SJuitable Substitute Contractor whe
submits a Compliant Tender;

means any confingent fabilitles of the
Shareholders in respact of financial obligations
owed to Sub-huhco and/or Senior Funders under
the Funding Agreements in relation {o the Project
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“Deemed New Agreement”

“Discount Rate”

which are triggered as a result of or in relation o
the termination of this Agreemeni, including
{without limitation} guarantees or letiers of ¢redit
in respect of Subordinated Debt bui excluding
any guarantees or letlers of credit issued in
support of Sub-Contractors’ obligations under the
relevant Sub-Contracts;

means an agreement on the same terms and
conditions =zs this Agreement, as at the
Termination Date, but with the foliowing
amendments:

a) if this Agreement is terminated prior to
the final Phase Actual Completion Date,
then the period of 12 months after the
Completion Date referred lo in Clause
40.1.2 then the said 12 month period
shall be extended by a period to allow &
New Sub-hubco (had one been
appointed) to achieve the final Phase
Actual Completion Date prior to expiry of
such period;

b} any accrued Deductions and/or Warning
Notices shall, for the purposes of
termination only, and without prejudice to
the rights of an Authority to make
financial deductions, be cancelled; and

c} the term of such agreement shall be for
a period egual fo the term from the
Termination Date to the Expiry Date;

means a discount rate expressed as [(1+ real
base case project IRR + Gilt B —- Gilt Ay (1 + 1} -1]

where,

"real base case project iRR" is the real pre-tax
real base case period IRR as set out in the
Financial Models at Financial Close;

“i' is the agreed assumed forecast rate of
increase in RPI sat out in the Agreement, for the
remaining term of the Agreement;

"Gilt A" is the real vield to maturity on a
benchmark government Gilt instrument of the
same mafturity as the average life of the
outstanding Senior Debt as shown in the
Financial Modeis at Financial Close; and

"Gilt B" is the real yield to maturity on a
benchmark government Gilt instrument of the
same mafurity as the average life of the
outstanding Senior Debt as shown in fthe
Financial Modeis as on the Termination Date;
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“Early Repayment Fee" has the meaning given in the Loan Agreement

"Early Repayment Fee 1" means the Early Repayment Fee save that the
value of iy in the relevant formula shall be the
gross redemption yield on the Treasury stock
having an expiry date as close as possible to the
final Repayment Date under the Loan Agreement

"Early Repayment Fee 2" means the Early Repayment Fee save that the
valuge of i, in the relevant formula shall be the
gross redemption yield on the Treasury stock
having an expiry date as close as possible to the
final Repayment Date under the Loan Agresment
plu* per annum being half of the Margin
under the Loan Agreement

“Estimated Fair Value of the Agreement” means the amount determined in accordance
with paragraph 4 (No Retendering Procedure) of
Section 2 {Comipensation for Sub-hubeco Defaull)
of this Schedule Part 17 (Compensation on
Termination) that a third party would pay to the
Authority as the market value of the Deemed
New Agreement;

“Fair Value” means the amount at which an asset or liability
could be exchanged in an arms length
transaction between informed and willing parties,
other than in a forced or liquidated sale;

“Invoice Date” means, in respect of the Authority Default
Termination Sum, the Force Majeure Termination
Sum or the Corrupt Gifts Termination Sum (as
appropriate), the date that is the later of:

(a) the date on which the relevant Authority
receives an invoice from Sub-hubco for
the relevant termination sum; and

{b) the date on which an Authority receives
the supporting evidence required
pursuant to paragraph 1.1 of Section §
(Generaiy of this Schedule Part 17
(Compensation on Terminationy;

“Ligquid Market” means that there are sufficient willing parties
{(being at least two parties, each of whom is
capable of being a Suitable Substitute
Contractor) in the market for design, build,
finance and maintain contracts or similar
contracts for the provision of services (in each
case the same as or similar to this Agreement)
for the price that is likely to be achieved through a
tender fo be a reliable indicator of Fair Value
provided always that any vehicle controlled and
established by the Senior Funders specifically for
the purposes of the Project and to which this
Agreement may be novated shall be discounted
in assessing whether there are sufficient willing
parties in the market for such purposes;
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“Market Value Availability Deduction Amount”

“Market Value of the Agreement”

“Maximurn Service Payment”

“New Agreement”

“New Sub-hubco”

‘“No Default Interest Rate”

mieans for any month or part of a month, an
amount equal to the availability deduction that
was made to the relevant Monthly Service
Payment under Section 3 (Deductions from
Monthly Service Payments) of Schedule Part 14
{(FPayment Mechanism) in the month immediately
preceding the Termination Date, less an amount
equal to any availability deduction that was made
for a Functional Area which was unavailable at
the Termination Date but which has subsequently
become avallable whether as a result of an
Authority  incurring  Rectification Costs  or
otherwise;

means the value of the consideration payable by
the New Sub-hubco to the Authority in
consideration for the entering into of the New
Agreement;

means onedwelfth of the Annual Service
Payments payable at any time before any
deductions under Section 3 (Deductions from
Monthly Service Payments} of Schedule Part 14
{FPayment Mechanism) but allowing for indexation
under Section 2 (Caleulation of Service
Faymenisy of Schedule Part 14 (Fayment
Mechanism),

means an agreament on the same terms and
conditions as this Agreement at the Termination
Date, but with the following amendments:

if this Agreement is terminated prior to
the final Phase Actual Completion Date,
then the period referred to in Clause
40.1.2 of the Project Agreement shall be
extended by a period to allow a New
Sub-hubco {o achieve the final Phase
Actual Compietion Date prior to such
date,

(@

(b) any accrued Deductions andfor Warning
Notices shali, for the purposes of
termination only, and without prejudice to
the rights of the Authority to make
financial deductions, be cancelied;

{c) the term of such agreement shall be
equal to the term from the Termination
Date until the Expiry Date; and

{d} any other amendments which do not
adversely affect the Sub-hubeo;

means the person who has entered or who will
enter into the New Agreement with the Authority,

means the non-default interest rate (from time to
time) applicable pursuant o clause 8.1.2 of the
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“Post Termtination Service Amount”

“Qualification Criteria”

“Rectification Costs”

Loan Agreement;

means for the purposes of paragraph 3
{Retendering Process) of Section 2
(Compensation for Sub-hubco Default) of this
Schedule Part 17  (Compensation on
Termirtation), for the whole or any part ¢f a month
for the period from the Termination Date to the
Compensation Date, an amount equal to the
Maximum Service Payment {pro rata for part of a
month) which would have been payable under
this Agreement had this Agregment not been
terminated, iess an amouni equal to the
aggregate of (without double counting):

(&) (where relevant) the amount by which
the relevant Post Termination Service
Amounts for the previous month was
less than zero;

(b) the relevant Market Vaiue Avaiiability
Deduction Amount for that month; and

{¢) the Rectification Costs incurred by the
ralavant Authority in that month;

means the criteria that the Authorily requires
tenderers to meet as pairt of the Tender Process,
which (subject t0 compliance with procurement
regulations) shall be:

{a) the New Agreement ferms;

(b tenderers should have the financial
ability fo pay the capital sum tendered
for the New Agreement and the financial
ability to deliver the Works and/or the
Services (as appropriale) for the price
tendered,

(c) the tenderers may only bid on the basis
of a single capital payment to be made
on the date of the New Agreement;

() the tenderer is experienced in providing
the Services or similar services;

(e} the technical solution proposed by the
tenderers is capable of delivery and the
tenderer is technically capable of
delivery of the Services; and

( any other tender criteria agreed by the
Authority and the Sub-hubco;

means, for the purpeses of any Termination Date
that occurs after a Phase Actual Completion
Date, an amount equal to the reasonable and
proper costs incurred by an Authority in a
particular month or part of a month in ensuring
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“Redundancy Payments”

“Relevant Assumptions”

“Revised Senior Debt Termination Amount”

that the relevant Services are available;

means redundancy paymenis and other
termination payments which are required under
Law fto be made to employees of Sub-hubco
reasenably and properly incurred by Sub-hubco
arising as a direct result of terminating this
Agreement (provided that Sub-hubco shall use alt
reasonable endeavours to mitigate its loss) and
provided that in caleulating such amount no
account should be taken of any iiabilities and
chiigations of Sub-hubeco arising out of:

(a) contracts of employment or other
agreements or arrangements entered
into by Sub-hubco to the extent that such
contracis of employment agreemenis or
arrangements were nct entered into in
connection with the Project; andfor

{b) contracts of employment or other
agresments or arrangemenis entersd
into by Sub-hubco to the extent that such
contracts of employment agresments or
arrangements were not entered into in
the ordinary course of business and on
commercial arm's length terms;

means the assumptions that the sale of Sub-
hubco is on the basis that there is no default by
the Authority, that the sale is on a going concern
basis, that no restrictions exist on the transfer of
share capital, that no Additionail Permitied
Borrowing has taken place and therefore that the
effect of the Additional Permitted Borrowing on
the calculation of such amount is disregarded but
that otherwise the actual state of affairs of Sub-
hubco and the Project is taken into account;

means, subject o Clause 4.3 and Refinancing:

{a) all amounts outstanding at the
Termination Date, including interest and
(other than in respect of Additional
Permitited Borrowing) Default Interest
accruad as at that date, from Sub-hubco
to the Senior Funders in respect of
Permitted Borrowing; and

(b) all amounts including costs of early
termination of interest rale hedging
arrangements and other breakage costs
(including Aviva Breakage Costs),
payable by Sub-hubco te the Senior
Funders as a resuit of a prepayment in
respect of Permitied Borrawing, or, in the
case of early termination or interest rate
hedging arrangements and Aviva
Breakage Costs only, as a result of
terminafion of this Agreement subject to
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“Senior Debht”

“Senior Funding Agreemenis”

“Sub-Contractor Losses”

Sub-hubce and the Senior Funders
mitigating all such costs {other than
Aviva Breaskage Costs) to the exient
reasonably possible,

less, to the extent it is a positive amount, the
aggregate of (without double counting in relation
to the calculation of the Revised Senior Debt
Termination Amount or the amounts below):

V.

all credit balances on any bank accounts
{bui excluding the insurance Proceeds
Account) held by or on behalf of Sub-
hiubeo on the Termination Date;

any amounts claimable on or after the
Termination Date in  respect of
Contingent Funding Liabilities;

all amounts, including costs of early
termination of inferest rate hedging
arrangements and other breakage costs,
payable by the Senior Funders to Sub-
hubco as a result of prepayment of
amounts outstanding in respect of
Permitted Borrowing, or, in the case of
early termination of interest rate hedging
arrangements only, as a result of
termination of this Agreement;

all other amounts received by the Senior
Funders on or after the Termination Date
and before the date on which any
compensation is payable by the
Authority to Sub-hubco as a result of
enforcing any other rights they may
have; and

all APB Distributions;

means the financing provided by the Senior
Funders under the Senior Funding Agreements;

has the meaning given i Schedule Part 1
{Definitions and interpreiationy,

means.
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(&)

the amount reascnably and properly
payable by Sub-hubco to the Contractor
under the terms of the Construction
Contract as a direct result of the
termination of this Agreement provided
that stich amount shail be reduced to the
extent that Sub-hubco fails to use all
reascnable endeavours fo mitigate such
amount; and

the amount reasonably and properly
payable by Sub-hubco to the Service



“Suitable Substitute Contractor”

“Subordinated Debt”

“Fender Costs™

“Tender Process”™

“Tender Process Monitor”

“Termination Sum”

Providers under their respective
contracts with Sub-hubco {as the case
may be} as a direct result of the
termination of this Agreement provided
ihat such amount shall be reduced 1o the
extent that Sub-hubcc fails to use all
reasonable endeavours to mitigate such
amount;

provided that in both cases no account should be
taken of any liabilities and obfigation of Sub-
hubeo to the Sub-Contraciors arising out of;

agreements or arrangements entered into
by Sub-hubco andfor the Sub-Contractors
to the extent that such agreements or
arrangements were not eniered into in
connection with those parlies obligations in
relation to the Project, andfor

agreements or arrangements entered into
by Sub-hubco andfor the Sub-Contractors
to the extent that such agreemenis or
arrangements were not entered into in the
orginary course of business and on
commercial army's length terms;

has the meaning given in the Funders' Direct
Agreement;

means all amounts from time to time outstanding
under the  Subscription Agreement and the
Borrower Loan Notes (each as defined under the
Loan Agreement) each forming part of the Initial
Funding Agreements;

means the reasonable and proper costs of the
Authority incurred in carrying out the Tender
Process and/or in connection with any caiculation
of the Estimated Fair Value of the Agreement,

means the process by which the Authority
requests tenders from any parties interested in
entering into a New Agreement, evaluates the
respenses from those interested parties and
enters into a New Agreement with a new service
provider, in accordance with paragraph 3
(Retendering Process) of  Section 2
(Compensalion for Sub-hubce Defaully of this
Schedule Part 17 (Compensation on
Tenminationy,

means the person appointed under paragraph 3.6
of Section 2 (Compensation for Sub-hubco
Defauit) of this Schedule Part 17 (Compensation
on Termination);

has the meaning given in paragraph 1.3 of
Section § {General) of this Schedule Part 17
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SCHEDULE PART 1

HANDBACK PROCEDURE

DEFINITIONS

in this Schedule Part 18 {Handback Procedure) and elsewhere in this Agreement (save
where Schadule Part 1 (Definitions and interpretations) provides to the confrary) the
following words shall have the following meanings:

"Authority A Handback
Amount”

"Authority A Handback
Programme”

"Authority A Handback Works"
"Authority 8 Handback
Amount”

"Authority B Handback

Programme”

“Authority B Handback Works"

“Handback Works"”

“Handback Programme”

means the estimated cost of carryving out the Authority
A Handback Works;

means the programme for carrying out the Authority A
Handback Works over the remainder of the Project
Term describing the tolal works to be carried ouf and
the method of carrying out such works during the
overall period in which the relevant Authority A
Handback Warks are 10 be executed;

means the maintenance works (if any) required to be
carried out in respect of the Authority A Facilities in
order fo procure that they will, on the Expiry Date,
satisfy the Handback Recquiremsnts,

means the estimated cost of carrying oul the Authority
B Handback Works;

means the programme for carrying ou the Authority B
Handback Works over the remainder of the Project
Term describing the total works to be caried out and
the method of carrying out such works during the
overall period in which the relevant Authority B
Handback Works are {o be executed,

means the maintenance works (if any) required to be
carried out in respect of the Authority B Faciiities in
order to procure that they will, on the Expiry Date,
satisfy the Handback Requirerments;

means each of the Authority A Handback Works and
the Authority B Handback Waorks;

means each of the Authority A Handback Prograrmme
and the Authority B Handback Programme;
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“Handback Amount” means each of the Authority A Handback Amount and
the Authority B Handback Amount.

On the Expiry Date, each element of the Facilities shall be in a condition which is:

2.1 consistent with due performance by Sub-hubco of the relevant Service Level
Specification and the relevant Method Statements; and

22 consistent with the relevant Facilities and each of the slements of them having
been designed and constructed in accordance with the applicable design life
reguirements set out in paragraph 4.3 of Sub-Section C of the Authority's
Construction Reguirements,

together referred to as (the "Handback Requirements”).

Not less than 24 months prior to the Expiry Date, Sub-hubco and the relevant Authority's
Representative shall conduct a joint inspection of the relevant Facilities.

Within 20 Business Days after the completion of the inspection, if it is found thai any
element of the relevant Facilities is not in a condition consistent with the Handback
Requirements, Sub-hubco shall forthwith provide o the relevant Authority’s Representative
in accordance with Schedule Part 8 (Review Procedure):

4.1 Sub-hubco's proposal as to the relevant Handback Works;
4.2 Sub-hubco's proposal as to the relevant Handback Programme; and
43 Sub-hubco's estimate of the cost of the relevant Handback Amount.

The relevant Authority's Representative rnay, within 20 Business Days after receipt of the
details set out in paragraph 4 from Sub-hubco, raise comments in accordance with
paragraph 3 of Schedule Past 8 (Review Procedure) on Sub-tubco's proposals and estimate
referred 1o in paragraph 1 above.

On agreement, or determination in accordance with Scheduie Part 20 (Dispute Resolution
Procedurs), of the relevant Handback Works, the relevant Handback Programme and/or the
relevant Handback Amount {as the case may be), Sub-hubco shall procure that the refevant
Handback Works are carried out in accordance with the relevant Handback Programme 50
as to meet the Handback Requirements. Sub-hubco shall carry out the relevant Handback
Works at its own cost notwithstanding that the actual cost of the relevant Handback Works
may be higher than the relevant Handback Amount.

From the date of the agreement {or determination in accordance with Scheduie Part 20
(Dispute Resolution Procedure)) of the matters identified in paragraph 6, the relevant
Authority shall be entitled {o withhold 15% cf each subsequent Monthly Service Payment up
o the amount of (i) the Authority A Handback Amount in the case of amounts withheld from
the Authority A Monthly Service Payments; and (i) the Authority B Handback Amount in the
case of amounts withheld from the Authority B Monthly Service Payments (each being the
relevant "Withhetd Amount”) and the provisions of paragraph 11 shall apply. The relevant
Authority shall pay such amounts into an interest bearing account in its own name (the
"Retention Fund”).

Sub-hubco may eiect by nofice in writing to the relevant Authority within 10 Business Days
of the agreement {(or determination in accordance with Schedule Part 20 (Dispute
Resoiution Procedurs)) of the matters identified in paragraph 6 to procure the provision of a
bond (the "Handback Bond™) in favour of the relevant Authority (and in a form acceptable
to the Authority {acting in its sole discretion)) for an amount equal to the relevant Handback
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11

12

13

14

18

Amount and from a bank or insurance company authorised to carry out business in the
United Kingdom, and upon delivery of the same to the relevant Authority, the provisions of
paragraph 7 shal! not apply.

Sub-hubco shall carry out the relevant Handback Works to the satisfaction of the relevant
Authority’s Representative in accordance with Good Industry Practice and in accordance
with the relevant Handback Programme s0 as to meet the Handback Requirements,

Notwithstanding:

10.1 the agreament of the relevant Authority's Representative to any relevant Handback
Works, the relevant Handback Programme or the relevant Handback Amount;

10.2 ihe participation of the refevant Authority's Representative in any inspection under
this Schedule Part 18 (Handback Procedure);, andfor

10.3 the complete or partial carrying out of the relevant Handback Works,

Sub-hubco shall not be relisved or absolved from any obligation to conduct any other
inspection or to perform any other works in accordance with the relevant Service Level
Specification and relavant Method Statements.

Where this paragraph 11 applies, if and to the extent that Sub-hubco carries out any
material part of the relevant Handback Waorks in accordance with paragraph 8, Sub-hubco
may make a claim for payment for the work carried out.  Any such claim shall be
accompanied by a certificaie by Sub-hubco setting out the werks performed and the value of
such works. The relevant Authority shall be entitled to require any reasonable further
evidence in respect of the valuaiion of the works. The relevant Authority shaill make
payment of the amount of a valid claim within 20 Business Days of the date of the claim and
shall be entitled to withdraw that amount from the relevant Retention Fund. if at any time
the amount in the relevant Retention Fund is insufficient to cover the costs claimed by Sub-
hubco, the relevant Authority shall pay the unpaid portion of such valid claim from any
amounis which subsequentiy stand to the credit of the relevant Retention Fund. In the event
that the amount remaining in the relevant Retention Fund on ihe Expiry Date is insufficient
fo cover Sub-hubco's costs which have not been paid, Sub-hubco shall bear the balance of
such costs itself.

Not later than 80 Business Days before the Expiry Date, Sub-hubco and the relevant
Authority’s Representative shall conduct a joint inspection of the relevant Faciiities. Such
inspection shall confirm whether or not the condition of the relevant Faciliies is in
accordance with paragraph 1 above.

On, or within 10 Business Days after, the Expiry Date, the relevant Authority's
Representative shall either;

13.14 issue to Sub-hubco a Handback Cerfificate and retum the refevant Handback
Bond or pay any balance standing to the credit of the relevant Retention Fund (as
appropriate}, to Sub-hubco; or

13.2 nofify Sub-hubco of its decision not to issue the Handback Certificate stating the
reasons for such decision.

Any notice given by an Authority's Representative in accordance with paragraph 13.2 shall
set out each respect in which the relevant Handback Works have not been completed or the
refevant Facilites do not comply with the Handback Reguirements and shall state that
Authority Representative's estimate of the cost of procuring that the relevant Facilities
comply in all respects with the Handback Requirements.

Sub-hubco may, within 10 Business Days after receipt of the notice given in accordance
with paragraph 13.2 by notice to the relevant Authority's Representative, object to any
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17

maltter set out in that Authority's Representative's notice. The notice from Sub-hubco shali
give details of the grounds of such objection and shall set ocut Sub-hubco's proposals in
respect of such matters.

If no agreement is reached between Sub-hubco and the relevant Authority's Representative
as io any matter referred o in Sub-hubeo’s notice given in accordance with paragraph 15
within 15 Business Days of receipt of that notice by the relevant Authority's Representative,
then either Sub-hubco or the relevant Authority's Representative may refer the matter for
determination in accordance with Schedule Part 20 (Dispute Resciution Procedure) as to:

16.1 whether the relevant Facilities comply in all respects with the Handback
Requirements; and

16.2 the estimated cost of procuring that the relevant Facilities comply in all respects
with the Handback Raqguirements, where the relevant Facilities do not comply in all
respects with the Handback Requirements.

If it is agreed or delermined in accordance with Schedule Part 20 (Dispute Resolution
Procedure) that the relevant Facilities did not, at the Expiry Date, comply in all respects with
the Handback Requirements, Sub-hubeo shall pay to the relevant Authority an amount equal
to the estimated cost of completing such Handback Works (less, where applicable, any
amounts standing to the credit of the relevant Retention Fund at that time) or procuring that
the relevant Faciliies comply in all respecits with the Handback Requiremenis. Such
payment shall be made not later than 15 Business Days after the estimated cost has been
agreed or determined and, upon such payment being received by the relevant Authority, the
relevant Authority's Representative shall issue the Handback Certificate and return {where
applicable) the relevant Handback Bond to Sub-hubco.
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SCHEDULE PART 12
RECORD PROVISIONS
SECTION 1
GENERAL REQUIREMENTS

Sub-hubce shall retain and maintain all the records {including superseded records) referred
to in Section 2 (Records to be Kepf) of this Schedule Part 19 (Record PFrovisions) in
accordance with this Section 1 (General Requirements) of this Schedule Part 19 (Record
Provisions), the requirements of Good Industry Practice, in chronological order, in a form
that is capable of audit and at its own expense. Sub-hubco shall make such records
available for inspection to the Authority where it has reasonable cause for requiring such
records, on giving reascnable notice shall provide such facilities as an Authority may
reasonably require for its representatives fo visit any place where the records are held and
examine the records maintained under this Schedule Part 19 (Record Provisions).

Wherever practical, original records shall be retained and maintained in hard copy form.
True copies of the original records may be kept by Sub-hubco where it is not practicable to
retain original records.

Those records relating to the Project Operations (including the design, construction,
development, enhancement and maintenance of the Facilities) shall be retained for the
duration of the Agreement.

Financial and other records (including without fimitation all information provided in support of
any Change) shall be retained and maintained by Sub-hubco for a period of at least six (€)
years after the end of the Project Term in sufficient detail, in appropriate categories and
generally in such @ manner to enable Sub-hubco to comply with its obligations under Clause
63.1 and where appropriate to enable the data in such records to be entered into the
Financial Mode! sc that the output from the Financial Model {on the basis of such data) can
be directly compared with the actual financial cashfiow and performance of Sub-hubco.

Where Sub-hubco wishes to dispose of any records maintained as provided in this Schedule
Part 19 (Record Provisions) which are more than fifteen (15) years old, or in respect of
which the required period for their retention has expired, then Sub-hubco shall notify the
Authority and if, within forty (40) Business Days of such notice, the Authority elects to
receive certain of those records, then Sub-hubco shall deliver up such records to the
relevant Authority in the manner and at the location as the relevant Authority shall
reasonably specify, and the costs of refaining those records in safe storage and delivering
up the same shall be borne by Sub-hubco. -

Subject to paragraph 5, for a period of not more than six {6) years following the termination
for whatever reason of this Agreement in its entirety, Sub-hubco shall retain in safe storage
all such records as are referred to in Sectior 2 (Records to be Kepi) of this Schedule Part 18
{Record Provisions) which were in existence at the date of termination of this Agreement,
On the expiry of such period or at the earlier request of an Authority (and the Parlies
acknowledge that such a request shail be deemed to have been issued by the Authority
upon the occurrence of any of the events set out in Clause 40.1.1 whether prior to or
following termination of this Agreement), Sub-hubco shall deliver up alt those records {of
where those records are required by statute to remain with Sub-hubco or a Contracting
Associate of Sub-hubco, copies therecf) to the Authority in the manner and at the location
as the Authority shall reasonably specify. An Authority shall make available to Sub-hubco
alt the records Sub-hubco delivers up pursuant to this paragraph subject to reasonable
notice, The costs of retaining those records in safe storage and delivering up the same shall
be borne:

6.1 by Sub-hubco where the termination arises as a result of a Sub-hubco Event of
Default; and
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6.2 by the Authority where the termination arises for any other cause.
Without prejudice to the foregoing, Sub-hubco shall provide the Authority:

7.1 as soon as they may be available and in any event within sixty (60) Business Days
after the end of the first six {(6) months of each financial yaar of Sub-hubco which
falls during the Project Term, a copy, certified as a true copy by an officer of Sub-
hubco, of s unaudited interim accounts and, if appropriate, of consolidated
unaudited interim accounts of Sub-hubco, its Subsidiaries and Holding Company
(if any} which would (if Sub-hubco were listed on the London Stock Exchange
whether or not it is) be required to be sent to shareholders as at the end of ang for
each such six {8) month period; and

7.2 as soon as they shall hava been sent 10 its sharehokiers in order to be [aid before
an annual general meeting of Sub-hubco but not [ater than one hundred and thirty
{130) Business Days after the end of each accounting reference periog of Sub-
hubco part or all of which fails in a Contract Year, a copy of Sub-hukco’s audited
accounts and if appropriate, of the consolidated audited accounts of Sub-hubco
and, its Associated Companies (i any), in respect of that period, prepared in
accordance with the Companies Act 1985 and generally accepied accounting
principles and bases in Scotland, consistently applied together with copies of all
related directors' and auditors' reports and all other notices/circulars fo
sharehoidars.

Sub-hubce shall provide to the Authority on 31 March, 30 June, 30 September and 31
December each year a document listing all information provided by it to the Senior Funders
during the preceding three month period and, at the request of the Authority, provide to the
Authority any information provided fo it by the Senior Funders during the Project Term and
any other information refating to the Project that an Authority may reasonably require,

Any drawings required to be made or supplied pursuant fo this Agreement shall be of a size
appropriate to show the defail to be depicted clearly without magnifying aids and shall
conform to British Standards 1192 or 308 or equivalent as appropriate. Where by prior
agreement an Authority has agreed o accept microfilm, microfiche or other storage media
{which must include secure back up facifities), drawings and other documents shalt be made
or supplied in such form as has been agreed.

Upon termination or expiry of this Agreement, and in the event that the Authority wishes to
anter into another contract for the operation and management of the Project, Sub-hubco
shall (and shall ensure that the sub-contractors will} comply with all reasonable requests of
an Authority to provide information relating fo Sub-hubco's costs of operaling and
maintaining the Project.

Sub-hubco shall use alt reasonable endeavours to assist an Authority in its preparation of
any report andfor refurn required pursuant to regulations, directions or guidance applicable
to that Authority (in each case as amended, replaced or consolidated from time to time) or
as required by external agencies including without limitation, reporis and returns regarding
the physical condition of the relevant Facilities, health and safety, under the Fire (Scotland)
Regulations 2005 and the Fire Safely (Scotland) Regulations 2008, relating fo
environmental health and to comply with The NHS and You or any document replacing it] or
required by the Scottish Governrnent Health Directorate, the Scottish Government or the
Scottish Futures Trust from time to time.
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SECTION 2
RECORDS TO BE KEPT

The Design Build Finance and Maintain Agreement, iis Schedule and the Project
Documents including all amendments to such agreements.

Sub-hubco shall at all fimes maintain a full record of particulars of the costs of performing
the Project Operations, inciuding those relating to the design, construction, maintenance,
operation and finance of the Facilities. This shall require Sub-hubco to keep (and where
appropriate to procure that the sub-contractors shall keep) books of account in accordance
with best accountancy practice with respect to the Agreement showing in detail:

2.1 administrative overheads;

2.2 payments to Sub-Coniractors and to sub-coniractors;

23 capital and revenue expenditure;

2.4 such other items as an Authority may reasonably reguire to conduct cost audits for

verification of cost expenditure or estimated expenditure, for the purpose of Clause
2911, Schedule Part 16 (Change Profocol) and Clause 32 (Chahges in Law),

and Sub-hubco shall have (and procure that the sub-contractors shall have) the books of
account evidancing the items listed in paragraphs 2.1 to 2.4 available for inspection by the
Authority (and any expert) upon reasonable notice, and shall present a report of these to an
Authority as and when requested.

All other documenis, software or other information expressly referred to in this Agreement,

Records relating to the appointment and supersession of any Authority's Representative and
Sub-hubco's Representative.

Project Data.

Documents, drawings, design data or submissions raised in accordance with Schedule Part
8 (Review Procedtre).

Documents relating to planning applications, consents, refusals and appeals.

Records relating to any specialist or statufory inspections of the Facilities, including any
roadways,

Notices, reports, resuits and certificates relating to completion of the Works and completion
of the commissioning activities.

Ali operation and maintenance manuals and a fudl record of all maintenance procedures
carried out during the Project Term.

Documents relating to events of Force Majeure, Delay Events and Relief Events and the
consequences of the same,

All formal notices, reports or submissions made to or received from an Authorify's
Representative in connection with the provision of relevant Services, the Monitoring of
Performance or the availability of the relevant Faciiities.

All certificates, licences, registrations or warranties refated to the provision of Services.
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20

21

22
23

24

Pocuments in support of claims for Services Payments.

Documents submitted in accordance with Schedule Part 16 (Change Protocol) and all
documents provided in support,

Documents reiated to referrals to the Dispute Resclution Procedure.

Documents related to change in ownership or any interest in any or all of the shares in Sub-
hubco and/or hubco,

Documents refating to the rescheduling of the indebledness of Sub-hubco or refinancing of
the Project.

Tax invoices and records related to Value Added Tax.

Financial records, inciuding audited and unaudited accounts of hubco and Sub-hubco and
related reports

Records required by Law (inciuding in relation ic Health and Safety matters and health and
safety files prepared pursuant to CDM Regulations) and all Consents,

Documents relating to insurance and insurance claims.

All other records, notices or certificates required to be produced andéor maintained by Sub-
hubco pursuant fo this Agreement or any Project Document,

Records of all persons employad by Sub-hubco or its sub-contractors and who are wholly or
mainly engaged in the delivery of Services.
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SCHEDULE PART 20

DISPUTE RESOLUTION PROCEDURE

The procedure set out in this Schedule Part 20 (Dispule Resolution Procedure) shall apply
to any dispute, claim or difference arising out of or relating to this Agreement (‘Dispute”)
except where it has been exciuded from this procedure by an express term of this
Agreement.

This Dispute Resolution Procedure shall not impose any pre-condition on either parly or
otherwise prevent or delay either party from commencing proceedings in any court of
competent jurisdiction in relation to any Dispute in which that party requires either:

2.1 an order (whether interlocutory or final) restraining the other party from doing any
act or compelling the other party to do any act; or

22 a decree for a liguidated sum to which there is no stateable defence.

MEDIATION

3.1 If the relevant parties have been unable to resclve the Dispute within twenty (20)

Business Days of the Dispute arising, they may (if the relevant parties so agree)
refer the Dispute 10 mediation on such conditions as may be agreed between the
parties. Any mediation shall be completed within thirty {(30) Business Days of such
referral and any agreement arising therefrom shail be recorded in writing and
signed by the relevant parties and shall be binding and final to the extent set out in
such agreement unless otherwise agreed.

32 For the avoidance of doubt mediation shall not be a precondition tc the
commencement of Adjudication or court proceedings.

ADJUDICATION

41 Any party may at any time {notwithstanding that other dispute resoiution
procedures are running concurtently) give the other relevant party(ies) to the
Dispute notice of ifs intention o refer the Dispute to adjudication (the "Notice of
Adjudication”). The party giving the Notice of Adjudication {the "Referring
Party™) shall by the same means of communication send a copy of the Notice of
Adjudication to an adjudicator selacted in accordance with paragraph 4.2 balow or
paragraph 4.11 (Refated Adjudicator) below (the "Adjudicator™).

4.2 The Adjudicator nominated to consider a Dispute referred to him shall, subject to
paragraph 4.11, be selected on a strictly rotational basis from the relevant panel of
adjudicators appointed in accerdance with the following:

421 there shall be two {2) panels of adjudicators, one in respect of
canstruction matters (the "Construction Panel”) and one in
respect of operational and maintenance matters (the
"Operational Panel”). Al the adjudicators oh each panel shall
be wholly independent of Sub-hubco, {he Authorily, the relevant
Sub-Contractor and any of the major competitors of Sub-hubco
or the refevant Sub-Contractor;

422 the Construction Panel shall be comprised of three (3)
adjudicators as identified in paragraph 7 {Pane!/ Members),

423  the Operational Pane! shall be comprised of three (3)
adjudicators as identified in paragraph 7 (Panel Members),

422



43

44

424 if any member of either panel resigns during the term of the
Agreement, & replacerment adjudicator shall be appointed by
Sub-hubco and the Authority as soon as practicable;

425 i Sub-hubco and the Authority are unable to agree on the
identity of any replacement adjudicator, the Chairman (or Vice
Chairman) for the time being of the Chartersd Instifute of
Arbitrators  Scoflish Branch shall appoint such adjudicators{s)
within seven (7) days of any application for such appointment by
gither party;

428 in the event that the first pane! member is unable or unwilling to
confirm acceptance of his appointmant as Adjudicator or where
he fails to respond within two (2) days of the date of the Notice of
Adjudication, then the Referring Party shall invite the person next
in line to act as Adjudicaior. In the event that the second panel
member is unwilling or unable fo confirm accepiance of his
appointment as Adjudicator within four (4) days of the date of the
Notice of Adjudication or if the parties disagree as to the relevant
panet of adjudicators to be used, then the Referring Party may
apply to the Chairman (or Vice Chairman) for the time being of
the Chartered Institute of Arbitrators Scoltish Branch who shall
within seven (7) days of the date of the Nofice of Adjudication,
nominate an Adjudicator {who shall also within the same period,
confirm acceptance of his appeointment as Adjudicator) to
determine the Dispute described in the Notice of Adjudication;

427 no member of either panel shall be entiled to accept an
appointment to act as Adjudicator unfess he is willing also to be
appointed as the adjudicator to adjudicate any dispute which:

(a) may arise between Sub-hubco and the Contractor and raises
issues which, in the opinion of Sub-hubco, are substantially the
same as or connected with the Dispute in relation to which he
has been appointed; and/or

() may anise between Sub-hubco and the Service Provider and
raises issues which, in the opinion of Sub-hubco, are
substantially the same as or connected with the Dispute in
relation to which he has been appointed; andfor

{c) may arise between Sub-hubco and the Independent Tester and
raises Issues which, in the opinion of Sub-hubco, are
substantially the same as or connected with the Dispufe in
relation to which he has been appointed,

The Referring Party shall, within 7 days of the date of the Notice of Adjudication,
serve its statement of case (the "Referral Notice™} on the Adjudicator {appointed
pursuant to paragraph 4.2) and the other relevant party(ies) to the Dispute (the
"Responding Party”). The Referral Notice shall set out each element of the
Referring Party's claim and the relief or remedy sought in sufficient detail so as fo
enable the Responding Party lo understand and, where appropriate, respond to
the claim and the Referral Notice shall be accompanied by copies of, or relevant
extracts from, this Agreement and such other documents as the Referring Party
intends to rely upon. The date of the referral of the Dispute {the "Referrai”) shali
be the date of the Referral Notice,

Within seven (7) days of appeciniment in relation to a particular Dispute, the

Adjudicator shall establish the procedure and timetable for the adjudication. The
Adjudicator shall have absolute discretion as to how fo conduct the adjudication,
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4.6

4.7

4.8

49

4.10

4.1

including whether a meeting is necessary. He shall establish the procedure and
timetable subject to any limitation within this Agreament. The relevant parties shall
comply with any request or direction of the Adjudicator in relation fo the
adjudiceation.

The Adjudicator shall reach a decision on the Dispute within twenty-eight (28) days
of the date of the Referral {or such ofher period as the parties may agree). The
Adjudicator may extend the period of 28 days by up o 14 days with the consent of
the Referring Party. Unless the relevant parties oftherwise agree, the Adjudicator
shall give reasons for his decision. Unless and until the Dispute is finally
determinred by Court proceedings or by an agreement in writing between the
relevant parties, the Adjudicaior's decision shall be binding on the relevant parties
who shall forthwith give effect to the decision.

The Adjudicator's costs of any reference shall be borne as the Adjudicator shall
specify or, in default, equally by the relevant parties. Each relevant party shall
bear its own costs arising out of the adjudication, including legal costs and the
cosis and expenses of any witnegses,

The Adjudicator shalt he desmed not to be an arbitrator but shall render his
decision as an adjudicator and the law relating to arbitration shall not apply to the
Adjudicator or his determination or the procedure by which he reached his
determination.

The Adjudicator shail aci fairly and impartially and may fake the initiative in
ascertaining the facts and the law. The Adjudicator shall have the power to open
up, review and revise any opinion, certificate, instruction, determination or decision
of whatever nature given or made under this Agreement.

All information, data or documentation disclosed or delivered by a parly {o the
Adjudicator in consequence of or in connection with his appoiniment as
Adjudicator shall be treated as confidential. The Adjudicator shall not, save as
permitted by Clause 61 (Confidentiality), disclose to any person or company any
such information, data or documentation and all such information, data or
documentation shall remain the property of the party disclosing or delivering the
same and ail copies shall be returned to such parly on completion of the
Adjudicator's work.

The Adjudicator is not lieble for anything done or cmitied in the discharge or
purported discharge of his functions as Adjudicator unless the act or omission is in
bad faith. Any employee or agent of the Adjudicator is similarly protected from
fiability.

410A1 The Adjudicator may on his own initiative or on the requsst of the
Referring Party or Responding Party correct his decision so as to
remove a clerical or typographical error arsing by accident or
omission,

4.10A.2 Any correction of a decision shail be made within 5 days of the date upon
which the Adjudicator's decision was deliverad to the parties.

4,10A.3 Any correction of a decision shall form part of the decision,

if any Dispute raises issues which, in the opinion of Sub-hubco, are substantially
the same ag or connected with issues raised in a dispute or difference arising out
of or relating to any other agreement {all such agreements being referred to as the
"Related Agreements") between:;

4111 Sub-hubco and the Contractor;
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412

413

4.14

4,112  Sub-hubco and the Service Provider; andfor,
4.11.3 Sub-hubco and the independent Tester,

which was or has been referred to adjudication (the "Related Adjudication”) and
an adjudicator has already been appointed {the "Related Adjudicator") then Sub-
hubco may request that the Dispule be referred to the Related Adjudicator and
paragraphs 4.12 o 4.14 shall apply.

Subject to paragraphs 4.13 and 4.14 below, in the event that a Refated Adjudicator
orders that & Dispute under this Agreement be consolidated with a Related
Adjudication with which he is dealing under the Related Agreement, then:

4121 with effect from the time of such order, the Dispute shall be
determined by the Related Adjudicator, who shall become the
Adjudicator; and

4122 such order shall be binding on Sub-hubco and the relevant
Authority and both of them shall acknowledge the appointment of
the Related Adjudicator as the adjudicator of the Dispute, with
Sub-hubco or the Authority (as the case may be} using ifs best
endeavours to procure that the third party who is a parly to the
Related Agreement shall with effect from the fime of such order
comply with the requirements of the Related Agreement
(including if applicable any requirement or direction of the
Related Adjudicator appointed under such Related Agreement)
as to the future conduct of the determination of the Dispute and
the Related Adjudication; and

412.3 notwithstanding paragraph 4.6, Sub-hubcce and the relevant
Authority shall be jointly responsible with the third party who is a
party to the Related Agreement for the Related Adjudicator's
fees and expenses including those of any specialist consultant
appointed under the adjudication procedurs in the Related
Agreement, in respect of the period in which the Dispute is
consolidated with the Related Adjudication pursuant to an order
of the Related Adjudicator (“Consclidated Adjudication
Costs”). Sub-hubco and the relevant Authority agree that the
Related Adjudicator shall have the discretion to make directions
to require Sub-hubco, the relevant Authority and the third party
who is a party fo the Relaled Agreement to pay or make
contributior; to the Consolidated Adjudication Costs in different
proportions. If no such directions are made, Sub-hubco, the
relevant Authority and the third parly who is a party fo the
Related Agreement shall bear the Consolidated Adjudication
Costs in equal shares, and if Sub-hubco, the relevant Authority
of the third party has paid more than such equal share, that parly
or third parly shalt be entitled to a contribution from the cther
party, parties or third parly, as the case may be,

Notwithstanding anything fo the contrary a Dispute under this Agreement may only
be consclidated with a Related Adjudication, if the Related Adjudicater receives
particulars of the Dispute within ten (10) days of the referral of the Related
Adjudication to the Related Adjudicator under the Related Agreement.

Whare Sub-hubce requests fhat a Dispute under this Agreement be consolidated
{in terms of paragraph 4.11) with a Related Adjudication and heard by the Related
Adjudicator, the Dispute may only be consolidated where the relevant Authority
has previously consented in writing to the identity of the Related Adjudicator
appointed in respect of the Related Adjudication. The relevant Authority’s consent
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to such request shall not be unreasonably withheld and if the relevant Authority
refuses to consent, it must give reasons in writing for its refusal. Should the
relevant Authority fail to respond within two (2) days of receipt of such a request it
shall be deemed to have conserted to the appointment of the Related Adjudicator.
Where the Related Adjudicator is on the Construction Pane! or Operational Panel
at the time of the Referral then the relevant Authority shall be deemed to have
gonsented io the appointment of the Related Adjudicator.

COURT PROCEEDINGS

Subject to paragraph 4 {Adjudication) all Disputes, to the extent not finally resolved pursuant
to the procedures set out in the foregoing provisions of this Schedule Part 20 (Dispute
Resolution Procedure), shail be referred to the Court of Session in Edinburgh.

SUBMISSIONS iN RELATION TO ADJUDICATION

6.1

6.2

6.3

6.4

If any Dispute raises issues which relate to:

6.1.1 any dispute between Sub-hubco and the Contractor arising
under the relevant Construction Contract or otherwise affects the
relationship or rights of Sub-hubco and/for the Contractor under
the relevant Construction Contract (the "Construction Contract
Dispute™); or

6.1.2 any dispuie between Sub-hubco and the Service Provider arising
under the Service Contract or otherwise affects the relationship
or rights of Sub-hubco and/or the Service Provider under the
Service Contract (the "Service Contract Digpute”); or

6.1.3 any dispute befween Sub-hubco and the Independent Tester
arising under the Indspendent Tester Contract or otherwise
affects the relationship or rights of Sub-hwbco andfor the
independent Tester under the independent Tester Contract (the
"Independent Tester Gontract Dispute”),

then Sub-hubco may include as part of ifs submissions made to the Adjudicator
submissions made by the Contractor or by the Service Provider or the
independent Tester as appropriate.

Any submissions made by the Confractor or the Service Provider or the
independent Taster shall:

.21 be made within the {ime limits applicable to the delivery of
submissions by Sub-hubco fe the Adjudicator; and

6.22  concern only those matters which relate to the Dispute between
the relevant Authority and Sub-hubco arising out of this
Agreement or in connection therewith.

Where the Contractor or the Service Provider or the [ndepandent Tester makes
submissions in any reference before the Adjudicator, the Adjudicator's costs of
such reference shall be bhorne as the Adjudicator shall specify, or in default, one-
third by the relevant Authority and two-thirds by Sub-hubco.

The relevant Authority shall have no liability to the GContractor or the Service
Provider or the Independent Tester arising out of or in connection with any
decision of the Adjudicator or in respect of the costs of the Contractor or the
Service Providet or the Independent Tester in participating in the resolution of any
Disgpute under this Agresment.
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6.5 Sub-hubco shall not allow the Contractor or the Service Provider or the
Independent Tester access to any Confidential Information relevant to the issues
in dispute between the relevant Authority and Sub-hubco save where:

6.5.1 the Confidential Information is relevant alsc to the issues relating
to the Consfruction Coniract Dispute or the Service Coniract
Dispute or the independent Tester Contract Dispute as the case
may be; and

6.5.2 Sub-hubco has first delivered to the relevant Authority a written
undertaking from the Contractor and/or the Service Provider
and/or the Independent Tester (as appropriate) addressed fo the
relevant Authority that they shail not use any such Confidential
information otherwise than for the purpose of the dispute
resolution proceedings under this Agreement and that they shall
not disclose such Confidential Information to any third party other
than the Adjudicator or the courls or any professional adviser
engaged by the Contractor or the Service Provider or
independent Taster (as appropriate) to advise in connection with
the Dispute.

PANEL MEMBERS
The panel members referred fo in paragraph 4 are as follows:
Construction Panel  John Hunter, Hunter Consulting

Alex Warrander, FTI Brewer Consuiting

Bryan Partar, The Strone, Blairgowrie Road, Dunkeald PH8 OEP
Operational Panal Heriot Currie QC

Gordon Reid QG

James McNesii QC
NO LOSS

Where an Authority would ctherwise be expressly liable to make payment to Sub-hubco of
sums which include amounts payable in turn by Sub-hubco to any Sub-Contractor, an
Authority shall not be entitled to withhold, reduce or avoid any such payment to Sub-hubco
in reliance only on the fact that the amount which is due from Sub-hubco fo the Sub-
Contractor or the entitlement of the Sub-Contractor to payment of such amount as a result of
the circumstaneces giving rise to the relevant Authority’s obligation o pay, is conditional on
the entitlement of, or receipt of payment by Sub-hubco from the relevant Authority.

CONTINUING OBLIGATIONS
Uniess this Agreement has already been repudiated or terminated, the parties shall,
{notwithstanding that any Dispute is subject io the Dispute Resolution Procedura set out in

this Schedule Part 20 (Dispute Resolution Frocedure)), continue to carry out their
obligations in accordance with this Agreement.
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SCHEDULE PART 21
SUB-HUBCO INFORMATION
SECTION 1

SUB-HUBCO INFORMATION

Name : hub North Scotland (FWT) Limited
Date of Incorporation . © February 2013
Registered number : 50441943
Registered office : Miller House, 2 Lochside View, Edinburgh Park
EDINBURGH EH12 9DH
Directors
]
Name Address !

Stephen Leask Barron

Mark Baxter

Andrew David Bruce

Tom Delamotte

Gerald Francis Donald

Michae! David Felton

John Alexander Hope

Secretary : None

Subsidiary undertakings at
the date of this Agreement : None

Authorised and issued share
capital ai the date of this
Agreement

Name and address of registered 5 Number and class held | Amount paid up
holder

Hub North Scotiand Limited 1000 ordinary shares of | £1,000
£1.00 each
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Loan Stock at the date of this Agreement issued as foliows:
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Name
[ate of Incorporation

Registered number

SECTION 2

HUBCO INFORMATION

hub North Scotland Limited
211212010

S5C300666

Registered office Miller House, 2 Lochside View, Edinburgh Park,
Edinburgh, EH12 8DH

Directors

Name Address

Stephen Leask Barron

Mark Baxter

Andrew David Bruce

Tom Delamotte

Gerald Francis Donald

Michael David Felton

John Alexander Hope

Secretary : ACP: Hub North Limited

Subsidiary undertakings at

the date of this Agreement : Aberdeen Community Health Care Village Limited

Authorised and issued share
capital at the date of this

Agreement 1170 shares

Name and address of registered | Number and class held | Amount paid up
haolder

Scottish Futures Trust Investments | 20 Ordinary A shares £1.00

Limited

Aberdeen City Council 3 Ordinary B shares £1.00
Aberdeenshire Council 3 Ordinary B shares £1.00

Argyll and Bute Council 3 Ordinary B shares £1.00
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Comhairle Nan Eileen Siar 3 Ordinary B shares £1.00
Grampian Health Board 3 Ordinary B shares £1.00
Grampian Joint Fire and Rescue Board | 3 Ordinary B shares | £1.00 |
Grampian Joint Police Board 3 Ordinary B shares £1.00
Highland Health Board ‘ 3 Ordinary B shares £1.00
Highlands and Islands Board 3 Ordinary B shares £1.00
Northern Joint Police Board 3 Ordinary B shares £1.00
Orkney Health Board 3 Ordinary B shares £1.00
Orkney islands Council 3 Ordinary B shares £1.00
Shetland Health Board 3 Ordinary B shares £1.00
The Highlam:i Council 3 Ordinary B shares £1.00
Western Isles Health Board 3 Ordinary B shares £1.00
ACP: North Hubco Limited 102 Ordinary C shares £1.00

Loan Stock at the date of this Agreement issued as follows:

Loan Stock Provisions
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SCHEDULE PART 22

CERTIFICATES

Handback Certificate
Issued by: [Authority A Representative][Authority B Representative)
Address: { ]
Authority: [AUTHORITY AJJAUTHORITY B}
Address: [ ]
Sub-hubco: [SUB-HUBCO]
Address: f ]
Issuedate: ..................
Works
Situated at

Design Buiid Finance and Maintain Agreement dated: ........................

Ihwe cerlify that the condition of the Authority [A/B] Facllifies is in accordance with paragraph 1 of
Schedule Part 18 (Handback Procsdure) of above mentioned Design Build Finance and Maintain
Agreement.

To be signed by or for the issuer named above,

SIGNEU. vv. v e e e ere e e e e e e ettt
[AUTHORITY AJJAUTHORITY B}
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*Certificate of Phase/Stage Practical Completion

lssued by: Independent Tester - [ |
Address: [ )

Sub-hubce: [SUB-HUBGCO]

Addrass: i 1

Authority: [AUTHORITY AJ[AUTHORITY B]
Address: [ |3

Confractor: [CONTRACTOR]

Address: f 1

Issue date: ...................0.

Phase:

Works:

Situated af:

Design Build Finance and Mainfain Agreementdaied: .....................

Under the terms of the above-mentioned Design Build Finance and Maintain Agreement,
Ihwe certify that the Phase [1/2/3] Actual Completion Date was achieved on |

To be signed by or for the issuer named above,

2] Te: 1= PSPPI
[INDEPENDENT TESTER]
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*Commissioning Completion Certificate

Issued by: Independent Tester— [ 1
Address: [ 1

Sub-hubco: [SuUB-HUBCO]

Address: [ ]

Authority: AUTHORITY AJJAUTHORITY B]
Address: [ i

Contractor: [CONTRACTOR]

Address: [ ]

Issuedate: ....................

Works:

Situated at:

Design Build Finance and Maintain Agreement dated. .....................
Under the terms of the above-mentioned Design Build Finance and Maintain Agreemenit,

lfwe certify that the Actual Commissioning End Date relevant to { ] was achieved on [

1

To be signed by or for the issuer named above.
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SCHEDULE PART 23
REFINANCING

References in this Schedule Part 23 (Refinancing) to "the Authority” shall be fo Authority A and
Autherity B acting together.

Requirement for Authority Consent

1

Sub-hubco shall obtain the Authority's prior written consent to any Qualifying Refinancing
and each of the Authority and Sub-hubco shalt at all times act in good faith with respect to
{a) any Refinancing or (b} any potential or proposed Refinancing under paragraph 9 below.

The Authority shall be entitled to receive:

2.1 a 90% share of the Margin Gain arising from any Qualifying Refinancing which
gives rise to a reduction in the Margin from the Margin as shown in the Senior
Funding Agreements as at Financiat Close (or, in the case of a second or
subsequent Qualifying Refinancing, from the Margin as shown in the Senior
Funding Agreements as updated at the immediately preceding Qualifying
Refinancing); and;

22 a share of any Refinancing Gain (arising otherwise than from a reduction in
Margin} from a Qualifying Refinancing in respect of any Refinancing Gain {when
considered in aggregate with all previous Qualifying Refinancings) as follows:

2.2.1 for a Refinancing Gain from £1 up o £1 million, a 50% share;

2.2.2  for a Refinancing Gain from £1 million up to £3 miilion, & 60%
share; and

2.2.3 for a Refinancing Gain in excess of £3 million, a 70% share.

An Authority shall not withhold or delay its consent to a Qualifying Refinancing to obtain a
greater share of the Refinancing Gain than that specified in paragraph 2 above.

Sub-hubco Details

Sub-hubco shali promptly provide the Authority with full details of ahy proposed Qualifying
Refinancing, including a copy of the proposed financial models relating fo it (if any) and the
basis for the assumptions used in the proposed financial models. The Authority shall
(before, during and at any time after any Refinancing) have unrestricted rights of audit over
any financial models and documentation {including any aspect of the calculation of the
Refinancing Gain) used in connection with the Refinancing whether that Refinancing is a
Qualifying Refinancing or not.

Receipt of Gain

Each Authority shail be entitled fo receive its relevant Proportion of the Authority's share of
any Refinancing Gain (including any Margin Gain). An Authority shall have the right to elect
to receive its share of any Refinancing Gain {including any Margin Gain) as:

5.1 a single payment in an amount less than or equal to any Distribution made on or
about the date of the Refinancing;

52 a reduction in the relevant Annual Service Payments over the remaining term of
this Agreement; or

5.3 a combination of the above.
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BA

Method of Caloufation

The Authiorily and Sub-hubco will negotiate in good faith ke agree the basls and method
of caleuistion of the Refinancing Gain {including any Margln Bain) and pavment of an
Authority’s share of the Refinancing Csin {taking into acoount how that Autharily has
elected o receive its share of the Refinancing Gain under paragraph § {Receipt of Gain)
above). If the parties fail 1o agree the basis and method of caioulation of the Refinancing
zain of the payment of an Authority's share, the disgte shall be determined in
accordance with Scradule Part 20 [Dispute Restlulion Pracedurs),

Costs

The Refinancing Gain {including any Margin Gain} shall be ceiculated after faking inlo
account any breakage sosis necessary to faailitate the Qualifving Refinancing tgsther
with the reasonable and proper professionsl costs that sach parly diractly mours in
relation to the Quaifying Refinancing and on the basis that ait reasonable and proper
professional costs inutred by an Authorily will be paid o that Authorly by Sub-hubee
within lwenly sight {28) days of any Gualifying Refinancing. Such costs shiall bs aliocated
pro rata batween the Margin Gain {f any} and the remaining Refinancing Gain.

Without prejudics 1 e other provisions of this Schedule Part 23 (Rafinancing, Sub-
Buboo shail

8.1 nolify the Authonity of all Notifiable Financings on becoming aware of the same
and agsin when they are antered inlo and provide Tfull delals of the same; and

B2 include a pwvision in the Funding Agreements {oiher than the Subordinatad
Funding Agresmanis) whereby # is antitied to be infarmied of any proposals which
the Senier Funders may have o refinancs the Funding Agresmenis (other than
the Subordinsted Funding Agreements).

in rejation {0 a Qualifying Refinansng:

B8A.1  which is not & Restructuring Trangfer under paragraph 12 (Project Restructuring}
of this Schedule Fard 23; and

8A2 where as part of hal Qualifying Refnanving, Sub-huboo's leagehnid inferest in
the Tain Site, Woodside 8lte ang Forres Sile 18 no longer required as security to
fumd the Project such leasshold interest is sursndered by Sub-hutoo and the
Authority gramts Sub-huben a confractus! Heence i substifution for such
leasahold interast,

the Authonty's share of any Margin Gain andior Refinancing Gain shall bs Increased by
an amount sgual 1o the Nat Tax Adjustment provided that the Authority's share shaill not
exceaed the Margin Gain antdior Refinancing Gain {as the ¢ass may be}, whare #ws "Net
Tax Adiusiment” is the net amount of any ncraased o reduged tax paysbie by Sub-
hukes and tha Authority asising from any changs in the fax feaiment of the Project,
intduding but not limited o increased corporgtion tax deductons which may be avaiiable,
g the surrender of Prolect ©0's leasehold Interest in the Tain Site, Woadside Site ang
Forres Site and the grani by the Authority o Sub-iubeo of a contraciual dcence in
substitution for such leasshold interest, In sach case oocurring as = result of or ¢
consaquancs of the Qualifying Refinancing,

Authority Right to Reguest Refinancing
i the Authority {acting ressonably) considers the furiding terns ganerally gvailadle in v
market to be more favourable than those reflected in the Funding Agreements, the

Authority may, by notice In writing to Sub-hubeo, require Sub-hubco 10 reguest potential
funders to provide terms for 2 polentisl Refinancing (a *"Reflnancing Notice™.
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10

1

The Refinancing Netice shall set out in reasonable deteil the grounds upon which the
Authority believes such funding ferms to he available. Sub-hubco end the Authority shall
meet to discuss the Refinancing Notice within twenty eight (28) days. Such a meeting will
consider the evidence available io both parties about the availability of funding terms for a
potential Refinancing. The Autharity shalt be entitled to withdraw the Refinancing Notice at
ot before such a meeting, or within ten days following the meeting.

if the Authority serves a Refinancing Notice which is not withdrawn pursuant to paragraph
10 above, then Sub-hubeo shall;

1.1

1.2

11.3

11.4

11.5

act promptly, diligently and in good faith with respect to the potential Refinancing;

use all reasonable endeavours 1o obtain the most favourable available terms from
existing and/or new lenders for any polential Refinancing {provided that Sub-
hubco shall not be required to propose refinancing in a8 manner which a prudent
board of directors of a company operating the same business in the United
Kingdom to that operated by Sub-hubco, in similar circumsiances, would nof
approve), for the avoidance of doubt also being ferms which are likely to genarate
a positive Refinancing Gain after the deduction of costs in accordance with the
provisions of paragraph 7 above; and

either:

11.3.1  as soon as rsasonably practicable after the meeting held
pursuant to paragraph 10 above, provide to the Autherity (i) full
details of the proposed Refinancing, including a financial model
and the basls for the assumptions used in the financial model
and evidence to the reasonable satisfaction of the Authority that
these assumplions represent the most favourabie avaiable
terms for the potential Refinancing on the basis set out in
paragraph 11.2 above and (i} initiat drafts of any changes to this
Agreement including in refation fo potential compensation on
termination which might be required to give effect fo the
proposed Refinancing; or

11.3.2  if Sub-hubco {acting reasonably) believes that it is not possible to
obigin funding terms which are more favourable than those
reflected in the Funding Agreaments in accordance with the
requirements of paragraph 11.2, provide evidence to the
reasonzble satisfaction of the Authority for such belief and
evidence to the reasonable safisfaction of the Autharity that Sub-
hubco has complied with its obligations in paragraphs 11.1and
11.2.

Following receipt of the information refarred to in paragraph 11.3.1 the Authority
shall {in iis absoiuie discretion) either:

11.4.1  instruct Sub-hubca to implement the proposed Refinancing; or

11.4.2  instruct Sub-hubco 1o discentinue the proposed Refinancing
provided that if the Authority reasonably considers that the requirements of
paragraph 11.3.1 have not been satisfied, the Authority may require Sub-hubco to
satisfy its obfigations under paragraph 11.3.1 whereupon the provisions of
paragraph 11 shall apply as if the Authority had served a Refinancing Notice.

If the Authorily instructs Sub-hubco to implement the proposed Refinancing:

437



1151 Sub-hubco shali, as soon as reasonably practicable, use all
reascnable endeavours to procure that such proposed
Refinancing is implementead;

11.5.2 such proposed Refinancing shaill be deemed to be a Qualifying
Refinancing; and

41.5.3 the provisicns of paragraphs 1 and 8 shall apply.

1.6 If.

116.1 the Authority instructs Sub-hubco to discontinue the potential
Refinancing pursuant to paragraph 11.4.2; or

11.6.2 the requirements of paragraph 11.3.2 are satisfied,

then, the Authority shali reimburse Sub-hubco for the reasonable and proper
professional costs incurred by Sub-hubco in relation to the potential Refinancing,
such costs 10 be paid to Sub-hubco by each Authority in their relevant Proportions
withint twenty eight (28) days after receipt of valid invoices in respect of such
amount. Such cosis shall not include any internal management costs incurred by
Sub-hubco sxcept insofar as {(a) it can be demonstrated o the reasonable
satisfaction of the Authority that such costs have been incurred in place of
professional costs which would in the normal course of business have been paid
to third parties and (b) the Authority has, by prior written agreement, approved the
use of such internal management resource,

1.7 The Authority shall be entitled to issue a Refinancing Notice under paragraph 9 at
any time but not more than once in any two-year period. For the avoidance of
doubt, a Refinancing Nofice that has been withdrawn under paragraph 10 has
been issued for the purpose of this paragraph 11.7.

Project Restructuring

Initial Approval Stage

121

1211

121.2

If at any time during the Project Term, Sub-hubco becomes aware that the Senior Funder is
able to offer loan facilities for PFI, PPP, NPD andfor hub accommodation projects the same
or substantially similar to this Project on a basis which does not require security over any
heritable or leasehold interest in real property of the Project, Sub-hubco shall promptly notify
the Authorily of the same. Where Sub-hubco nolifies the Authorily as set out in this
paragraph 12.1.1, or the Authority becomes aware without notice from Sub-hubco, the
Authority may issue a Restructuring Notice. Following the issue of a Restructuring Notice,
Sub-hubco shall (subject to the terms of this paragraph 12.1) provide the Senior Funder with
a copy of such Restructuring Notice and consult with the Senior Funder with a view to
assessing whether a Restructuring Transfer has a reasonable prospect of being approved by
the Senior Funder,

Following receipt of a Restructuring Notice and the consultation described in paragraph
12.1.1, Sub-hubco shall procure that the Senior Funder shall consider in good faith the
Restructuring Notice and, atits discretion (acting reasonably), shall:

12.1.2.1 issue to Sub-hubco a Senior Funder Initial Approval Notice; or
12.1.2.2 notify Sub-hubco in writing that it dees not consider a Restructuring Transfer to be
suitable in the circumstances and does not infend to provide a Senior Funder

initial Approval Natice, and in such instance Sub-hubco shali procure that the
Senior Funder shall
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12.1.2A

12.1.3

12.1.4

12.1.5

(&) provide Sub-hubco with a brief summary of the reason(s) for not
providing & Senior Funder initial Approvai Notice; and

(b) the Senior Funder shall be under no obligation fo consider any further
representations from either Sub-hubco or the Authority in refation to
such Restructuring Notice,

provided aiways that the Senior Funder may (acting reasonably) withdraw such Senior
Funder Initia! Approval Notice at any tirme prior to the submission to the Senior Funder of a
Restructuring Proposal, providing reasons for the withdrawal, without incurring any liability to
either Sub-hubco or the Authority, and following such withdrawal Sub-hubco and the
Authority shali immediately discontinue any action resuiting from such Senior Funder Initial
Approval Notice.

The Senior Funder shalt be deemed o be “acting reasonably” pursuant o this Paragraph
12.1 where it withholds consent, exercises its discretion or otherwise withdraws a Senior
Funder initial Approval Notice because the Resfructuring Notice may have an adverse effect
on the Senior Funder (inciuding, but not limited fo, adverse financial consequences or
adverse consequences on the Senior Funder's operations and normal course of business)
and references to “acting reasonably” in Paragraph 12.1 shall be construed accordingly.

Subject to the Senior Funder providing Sub-hubco with a Senior Funder Initial Approval
Netice, Sub-huboo shall:

12.1.3.1 liaise with the Senior Funder o discuss the pofential terms of a Restructuring
Transfer;

12.1.3.2 consider any impact (inciuding any tax implications) such a Restructuring Transfer
may have on the Senior Funder and nclify the Senior Funder if it believes (acling
reasonably) that such a Restructuring Transfer has or may have an adverse effect
on the Senior Funder's righis and obligations under the Senior Credit Agreement;
and

12.1.3.3 use reasonable endeavours fo seek from HMRC any consents or clearance in
relation o both Sub-hubco and the Senior Funder's taxation position arising from
Sub-hubcoe or the Senior Funder giving effect to the Restructuring Transfer.

The Authority and Sub-hubco jointly shall in consultation with the Senior Funder cafry out
and agree an initial assessment as to viability, benefits and likely costs of underiaking a
Restructuring Transfer {the “Initial Assessment”) and Sub-hubco shall procure that the
Senior Funder shall use reasonable endeavours to provide such information as is reasonably
requested to enable the Authority and Sub-hubco to consider fully the Initial Assessment.

The Authority shail:

12.1.5.1 consider any impact such a Restructuring Transfer has on the Authority and notify
Sub-hubco if it believes (acting reasonably) that such a Restructuring Transfer has
or would have a material adverse effect on the Authority’s rights and obligations
under this Agreement; and

12.1.5.2 as a result of an Initial Assessment, notify Sub-hubco as to whether it wishes to
gither proceed with the Restructuring Transfer in accordance with paragraph
12.1.6 or withdraw the Restructuring Notice.

Restructuring Proposal Stage
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12.1.8

12.1.7

12.1.8

12.1.9

if the Authority approves the Initial Assessment, Sub-hubco and the Authority shall together
in good faith seek to agree terms by which a Restructuring Transfer can be implemented (the
“Restructuring Proposal’).

The Restructuring Proposal shall inciude the following conditions as a minimum:

12.1.7.1 maintain a postdax nominal blended equity IRR equal to the higher of the
Threshold Equity IRR and the projected post-tax nominal blended equity IRR
immediately prior to the Restructuring Transfer,

12.1.7.2 input any amendments to funding terms into a new financial model which shall
also take account of

(a) the resulting revised tax and accounting treatment;

(3)] any costs which i is agreed pursuant to paragraph 12.1.12 shall be
inciuded within the financial model; and

(c) any Funder break costs {inciuding for the avoidance of doubt any early
repayment fee) arising out of or in conhection with the Restructuring
Transfer;

12.1.7.3 acknowledge the requirement to terminate the Leases and identify any required
amendment to or replacement of the Project Agreement, the Funders' Direct
Agreement or existing Project Documents;

12.1.7.4 leave Sub-hubco, any relevant Sub-hubco Party and the Senior Funder in a no
betier and no worse position had the Restructuring Transfer not occurred; and

12.1.7.8 ensure that 100% (one hundred per cenf) of any reduction to the Annual Service
Paymant shali be for the benefit of the Authority.

SBub-hubco shall submit the Restructuring Proposal to the Senior Funder, for its review within
five Business Days of agreeing the Reslructuring Proposal with the Authority.

Following consideration of the Restructuring Proposal, Sub-hubco shall procure that the
Senior Funder shali, at its discretion {acting reasonably), notify Sub-hubco in writing that:

12.1.9.1 the Restructuring Proposal is agreed; or

12.1.8.2 it requires certain amendment(s) o be made to the Restructuring Proposal and, in
such event, Sub-hubco shall consider the amendments and resubmit a revised
Restructuring Proposal to the Senior Funder in accordance with this paragraph
12.1; or

12.1.8.3 the Restructuring Proposal is not agreed, giving reasons for the same {including
any additional information the Authority might reasonably require},

provided that the Senior Funder may (acting reascnably) at any time notify Sub-hubco that it
does not wish fo proceed with a Restructuring Proposal, providing reasons for not
proceeding and after such notification Sub-hubco and the Authority shall immediately
discontinue ail action in relation to such Restructuring Proposal,

implementation of the Restructuring Transfer

12.1.10 Subject to paragraph 12.1.11 and provided always that the Senior Funder has approved the

Restructuring Proposal in accordance with paragraph 12, the Authority and Sub-hubeo shall
in good faith negotiate any amendments o or the replacement of the Project Agreement, the
Funders' Direct Agreement or existing Project Documents as contained in the Restructuring
Proposal and do all other things so necessary to give effect to the Restructuring Proposal.
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12.1.11 The Authority and Sub-hubco:

12.1.11.1 shall provide the Senior Funder with a mark-up of the proposed amendments to
the Project Agreement, the Funders' Direct Agreement and any other Project
Document which are fo be amended and shall negotiate in good faith with the
Senior Funder ta reach an agreed form for each document; and

12.1.11.2 acknowledge that the formal binding implementation of the Restructuring Proposai
shall be subject to the Sanior Funder, (in its discretion acting reasonably) giving its
prior written approval to the final form of the Project Agreement, the Funders’
Direct Agreement and any other Project Documents as amended in relation to the
Restructuring Transfer.

12.1.12 Al external costs reascnably and properly incurred by Sub-hubco {inciuding those of any
relevant Sub-hubco Party and the Senior Funder) to implement the Restructuring Transfer
shall be payable by the Authority either by way of an adjustment to the revised financial
mode! (in accordance with paragraph 12.1.7.2) or as a one-off payment, at the Authority’s
discretion.

12.1.13 The Parties may, acting in good faith, decide not to proceed with any Restructuring Transfer
at any time.

12.1.14 If the Restructuring Transfer is not completed because:

12.1.14.1 the Authority does not give its approval in accordance with paragraph 12.1.5,
and/or

12.1.14.2 the Senior Funder does not give its approval in accordance with paragraphs
12.1.2.2 or 12.1.8.3,

then all external costs reasonably and properly incurred by Sub-hubco (including those of a Sub-
hubco Parly and the Senior Funder) shall be payable by the Authority provided that such external
costs shall be as confirmed by Sub-hubco to the Authority in writing and approved by the Authority
before being incurred,

Definitions

In this Schedule Part 23 (Refinancing) and elsewhere in this Agreement (save where Schedule Part 1
{Definitions and Interpretation) provides to the contrary) the following words and expressions shall
have the following meanings:

"Availability Period"” has the meaning given in the Loan Agreement;
“Distribution” meens:
(a) whether in cash or in kind, any:

i dividend or other distribution in
respect of share capital;

ii. reduction of capital, redemption or
purchase of shares or any other
reorganisation or variation to
share capital;

i, payments under the Subordinated

Funding Agreements {(whether of
principal, interest, breakage costs
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ilEE&”

"Equity IRR"

“Exempt Refinancing”

ar otherwiss);

v paymsnt, foan, contraciyal
arrangament or transfer of assels
or fighls to the exient {in each
cass) # was put in place after
Financial Close and was neither in
he odingry cowrse of businsss
nor on  feasonsble commarcial
ferms,

¥, the receipt of gny other benel
which 8 not recelved in the
ordinary cowse of bhusiness and
an ressoneble commecial lorms,
o

{b) the early release of any Contingent
Furgding Liapilities, the amount of such
release being deemed o be a gain for
the purposes of any caloulation of
Refinancing Galrg,

means from fime to time he Byropesn Economic
Area as oreated by The Agreemed on the
Euyropean EConomic Area 1992 or any succassor
aor taplacement body, association, entity or
prganisalion which has assumed either of both
the function and responsibilities of the European
Beonomic Aree;

means the proiested blended rate of rolum 0 the
Relevant Pesons over the full termt of this
Agresment, having regard © Dstribulions made
and projected to be made;

mians

{a} any Refinancing that was fully faken into
aonound in the caloutation of the Annual
Service Paymenis;

ib) # ¢hange In faxston or change i
accounting treatment;

{c} the axerciss of righte, walvers, consanis
argd simitar actions which refate 4 day o
day adminstrative and  supervisory
matters, and which are in respect of:

i, broach of représsnistions and
warranties or undenakings

i ovament of monies betwsen e
Project Accounis In accordsnoe
with the Bamwe of the Sanior
Funding Aigeements as at
Financia! Close;

i, e of  non-provision  of
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(&)

i,

wi.

il

il

inforration, consents or tivences;
amendments o Sub-Contracs;

approval of revised technical and
sconomic  assumptions for
financial model rurs {is the axtent
required for forecasis under the
Fusnding Agresments);

rastrictions Imposed by Senior
Funders on the dates at which the
Senpr Dent can be advanced fo
Sub-hubco  under the Senior
Funding Agreemenis  and/or
amounts released From Proceeds
Acoount during the  Availabiity
Poeriod, each asg defined in e
Senior Funding Agreements and
which arg given as a resit of any
falre by Sub-hubece o snsure
that the conslruction work I8
purformad Iy accordance with the
agread construclion programme
and which is notified in writing by
Sub-hubs or the Senior Funders
fo the Authorily prior o baing
gHvEn;

chenges to  misstones  for
drawdiown andior gmounis
rolegged  from  the  Procseds
Accoun! during the Avalability
Period s&t out in fhe Senior
Funding Agreementz and which
are giver as 9 result of any fallure
by Subhubco b ensure that
consglruction work is performed in
acoomlance  with  the agreed
congtriclion  programme and
which is notified in writing by Sub-
hubco or the Benior Funders {o
the Authiority prior to being ghven,

failue by Sub-huboo o oblain any
consent by stitory bodies
required by the Senior Furding
Agreements; or

voting by Senior Funders ang the
volting arrangemenis bebyween the
Senior Funders in respact of the
ievals of approval required oy
thern under the Sanior Funding
Agreements;

any atmengmsnt, variation ur supplement
of any agrecment approved by the
Authority as pert of say Qualifying



Change under this Agreement;

(e} any sale of shares in Sub-hubco or
hubco by the shareholders or
securitisation of the existing rights and/or
interests attaching o shares in Sub-
hubco or hubco provided that this
paragraph (e) shall, in respect of shares
in hubco, only apply for so long as hubco
holds 100% of the issued share capital
of Sub-hubco;

(f) any sale or transfer of the Subordinated
Funders' existing rights and/or interests
under the Subordinated Funding
Agreements or securitisation of the
Subordinated Funders' existing rights
and/or interests under the Subordinated
Funding Agreements; or

(9) any Qualifying Bank Transaction;

“Insurance Undertaking” has the meaning given in the rules from time to
time of the Financial Services Authority;

o _

means an amount equal to the lower of.

“Margin”

“Margin Gain”
(a) the Refinancing Gain; and
(b} the higher of:
i. zero; and
i. D-E;
where:

[ = the Net Present Value of the Distributions
projected immediately prior o the Refinancing
(taking into account the effect of the change in
Margin only in relation to the Refinancing and the
senior debt repayment profile immediately prior to
the Qualifying Refinancing and using the
Financial Models as updated (including as to the
performance of the Project) so as to be current
immediately prior to the Refinancing) to be made
to each Relevant Person over the remaining term
of this Agreement foilowing the Refinancing; and

E = the Net Present Value of the Distributions
projected immediately prior to the Refinancing
(but without taking into account the effect of the
Refinancing and using the Financial Models as
updated (including as to the performance of the
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"Net Progont Value”

“Notifiable Financings™

“Pre-Refinancing Equily IRR"”

"Pracests Account”

“Peoject Accounts™

“Qualifying Bank Traneaction”

Project; 50 a8 o be current immediately prior {0
the Refinancing) to be made 1o each Relavant
Paranh  over the remaining fBrm of this
Agrasment Tollowing the Refinancing,

maang the aggregale of the discountes values,
calcuialed s at the estimated date of the
Refirancing, of each of the relevant projecind
Distributions, in gach case discounted using the
Thrashold Eguity IRR;

migss any Relinancing described in paregraphs
{a} or {¢} of the definition of Refinancing and any
ather arrangement which has or would have a
gimilar effec! or which has or would have the
effect of limiting Sub-hube's or any Associated
Compary's abitty W carry out any  such
refinancing or other amangemenis fhat would
have & simitar effect;

means the nominal postdax (e poshiax wilh
respoct to Sub-hubeo, pre-tex with respect 1D
Shareholders) Equily IRR calculated immediately
prior to the Reinarncing;

means e acoount with such name eslablished
under the Funding Agrsements,

means accounts referred to in and required 1o be
sslabtished  unger  the  Senior Funding
Agreements;

means:

{a) the syndication by a Senier Furgier, in
the ordinary course of #s business, of
any of s rights or interegls n the Seniny
Funding Agreements;

(b) the grant by a Senior Funder of any
rights of particigation, or the disposition
by Senior Funder of any of s rights or
iterests  {other than as specified in
parggragh {a) above in respect of the
Benior Funding Agreemants in favour of

i any other Semor Funder,

& any instifution which is recogrised
o permittad under the law of any
member stale of the EEA to camry
on e busingss of @ credit
institution pursuant t©  Counc
irective 200848/EC relaling o
the taking up and pursuit of
husiness of credit instiulions or
whish & otherwise permitted t0
accent deposits in dhe Linited
Kingdom or any oiher EE4
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“Quialifying nstitution”

“Qualifying Refinancing”

i,

vi,

i,

il

()

member stabe;

& cal authonty or publis
authority:

a bugise of a charitable frust
which has (of hag had &t any time
during the previous Hwo yoars)
ausets of at least £10 million {or s
eguivalent in any other currancy &t
the relevant ima);

a Irustes of an oceupstional
pension scheme or staksholder
pengion scheme whars the frust
s {or has had &t any tme during
the previous fwe years) at least 50
members  amd  assets  under
managsment of al least £30
milion {or 8 equivalent in any
affer currency at the selevant
tmey,

an BEA or Bwiss Insuiance
Undeitaking,

a Reguisted Collective Investment
Schemse;

any Qualifying Instiution; or

any other insiitulion in respect of
which the prior wrillen consent of
the Authonly has hesen given
andfor

the grant by a Senior Funder of any
other form of beneli or inlerest in eithar
the Senior Fumding Agreements or the
revenues or assels of Sub-huboo,
whethar by way of secudly or othersise,
in favour of;

any other Senior Funda;

any  ingtiion  specified i
paragraphs (b 1o (b)vii above;

any Qualiying Inglilution; or
any other institution in respect of

which the prior writlen consent of
thi Anthorily has teen given,

means 2 bank that is autharized by the Finsncial
Bervices Authotity fo accept deposits in the
United Kingdom,

means any Refimancing that will give rise fo &
Refinanging Gain greater han zero that is not an
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Exempt Refingnting;

*Refinancing” mMeans

{a}

()

<

{a

any amendment,  vanation, novaiion,
suppiement or replacement of any
Funding Agreement (cother than any
Suberdinated Funding Agreement);

the exarcise of any right, or the grant of
any walver or consent, under any
Furding Agrgement {other than any
Subordingied Funding Agreement),

the disposition of any rights or interesis
in, or the creagtion ¢f any rights of
particigation in respect of, the Funding
Agreaments {other than he
Subordinated Funding Agreerenis) or
e Sreation o granting of any other orm
of bhenefif or inierest in siher the
Fundars' Agreemnsnis {other fan the
Subordinated Funding Agresments) or
the ¢ondracts, revenues oF assets of
Sub-huboo whether by way Of securily or
otheredse; of

any other arapgement put in placs by
Sub-hubco of anothier person which has
an effect which is simiter to any of (a){c)
above or which has the affact of limiting
Sub-hubco’s of  any  Assodiailed
Company's ability ¥ carry out any of s~
{0} above;

“Refinancing Gain” Means an amount equal 1o the yreater of zaro
and {A - B) - C, where:

A
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the Net Pregserd Value of e
Distributions  piciected immsdialely
prior to the Refinarcing {eking intc
goopunt the effect of the Refinancing
using the Financial Models as updated
(inclugiing a3 i the parformance of the
Proiect} 50 as to be current immediately
privy io the Refinancing] to be made
each Relevant Parson over  the
rgmaining 1o of this Agreemesnt
ohowing the Refinanoing;

the Net Present Valug of the
Disifbutions  projected immedistely
prior to the Refinencing (bul without
taking info avcount the effect of the
Refnancing and using the Finanoial
Models as updaled (including as o the
performance of the Project) so as to be
curent Fmrrediately iy o the
Refinasging t© be made & each
Relevard Parson over e remaining



“Regulated Collective Investment Scheme”

“Relevant Person”

"Restructuring Notice"

"Restructuring Transfer"

"Senior Funder Initial Approval Notice

“Shareholder”

“Subordinated Funder”

“Subordinated Funding Agreements”

“Threshold Equity IRR”

term of this Agreement following the
Refinancing; and

C = any adjustment required to raise the Pre-
Refinancing Equity IRR to the
Threshold Equity IRR;

has the meaning given in the rules from time to
time of the Financial Services Authority;

means a Shareholder and any of its Associated
Companies;

means a notice issued by the Authority to Sub-
hubco in accordance with Paragraph 12.1.1 of
this Schedule Part 23 informing Sub-hubco that
the Authority wishes Sub-hubco to consider
making a Restructuring Transfer;

means the proposed restructuring of the Senior
Funding Agreements and Design Build Finance
Maintain Agreement fo reflect the revised loan
facilities for the Project offered by the Senior
Funder which do not require security over any
heritable or leasehold interest in real property of
the Project;

means a notice issued by the Senior Funder to
Sub-hubco substantially in the form provided at
the Appendix of this Schedule Part 23 (Form of
Senior Funder Initial Approval Notice);

means any person from time to time holding
share capital in Sub-hubco;

means a person providing finance under a
Subordinated Funding Agreement;

means the Borrower Loan Note Instrument and

the Subscription Agreement as described in
Attachment C as at the date of this Agreement;

means-
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APPENDIX
FORM OF SENIOR FUNDER INITIAL APPROVAL NOTICE

[Gontractor address]

fdate)

Te [name of relavant director]

Senjor Funder Initial A vat N

We [Aviva Public Private Finance Limited] rafer to the Resiructuring Motice issued to us by [Sub-
hubeo] {the *Company”™) on (NSERT DATE] and hereby provide our consent to the Company in
aceordance wilh paragraph 12121 of Schedule Fart 23 (Project Resbructuring: fo e projest
agreement made beiwesn (1} the Company, (2} {Authority A] and {3} [Authority B} on [INSERT DATE]
{the "Project Agreement”;.

This Senior Funder Inifigl Approval Notice i not. and should not ho opnsidered to be, final or
wrrpvosable approval of any Restruchring Transfer and further consant must b sought from ug i
refation 10 the final terms of any Restructuring Transfer and any amendments proposad 0 the Project
Documenis,

Unless otherwise stated, capltalised tsrms usad bul st defined in this letter shall have he same
meaning as in the Project Agresment

Yours faitbdisly

fAvival
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SCHEDULE PART 24
NOT USED
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SECTION 3

NOT USED
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SCHEDULE PART 25
INSURANCE PROCEEDS ACCOUNT AGREEMENT

[REDACTED]



SCHEDLULE PART 26

COMMERCIALLY SENSITIVE INFORMATION

Where information or material fails within more than one category identified in column 1 of the table
below, it shall be deemed to fall within the category whose comesponding period of confidentiality
identified in column 2 of the table below will expire the sconest.

Category of Information/Material

Period for which information is to be kept confidential

Each Financial Model (as at Financial
Close)

From the Effective Date untit the date falling 2 years after
the first Phase Actual Completion Date

Each Financial Model (amended from
fime to time in accordance with this
Agrzement)

From the date of the Financial Model unii! the date falling 2
years after the later of.

+ the first Phase Actual Completion Date; and

» the date on which the amendments to Financial
Model are agreed in accordance with this Agreement

Prices within the Catalogue of Small
Works and Services

Period during which the relevant prices are applicable

Small Works and Sarvices Rates

Perfod during which the relevant Smalt Works and
Services Rates are applicable

Sub-hubco bank account information

Project Term

IRR

In the case of the IRR contained in the Financial Model as
at Financial Close from the Effective Date until the date
falling 2 years after the first Phase Actual Completion Date

In the case of the IRR contained in the Financial Mode! as
amended from time to tme in accordance with this
Agreement, from the date of the Financial Mode) until the
date falling 2 years after the later of:

» the first Phase Actual Completion Date; and

» the date of the Financial Model containing the
relevant information

Ancillary Documents Project Term

Funding Agreements Project Term

information about Sub-hubco’s | Trade secrets — Project Term
processes, methodologies, working

mathods and information relating to the
development of new processes and
methodologies which amounts to a
frade secret or which, if disclosed, could
reasonably be considered to provide a
commercial advantage io Sub-hubco's
competitors

All other cases — 5 years from the date on which the
information is produced to the Authority
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Breakdown of prices within the overall
contract price (o the exdent not
disclosed within the Financial Model)

Project Term

information on  Sub-hubco’s costing
mechanisms  including  information
oblained from Sub-hubco relating fo
project rigsks and pricing of the same
and cost information relating to third
party confractors and the Sub-
Confractors

Project Term

Financial term sheets and related
funding Information including any funder
pricing

2 years from the date on which the information is produced
to the Authority

Information refating to the appointment
of Sub-hubco as the preferred bidder to
the Project (including the preferred
bidder letier and correspondence and
minutes relating to the same)

Until the date falling 2 years after the first Phase Actual
Compiletion Date

Information contained within or relating
o Sub-hubco's bid for the Project
except as otherwise listed iIn this
Schedule Part 26 (Commercially
Sensitive  Information) or otherwise
provided in the Agreement

Until the date falling 2 years after the first Phase Actual
Completion Date
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SCHEDULE PART 27
AUTHORITY PLANNING CONDITICNS

Phase 1
In relation to the Tain Planning Approval, Authority A shall satisfy the following:

Condition 12: in whole with effect from the first anniversary of the Phase 1 Actual Completion Date;,
and

Condition 16: the final sentence, with effect from the first anniversary of the Phase 1 Actual
Compietion Date, the obligation to replace plants which die, are removed or become seriously
amaged or diseased within 5 years of the Phase Actual Completion Date.

e following:

ondition 8: insofar as it relates to ensuring that parking arrangements shall remain available at ali
imes for use in conjunction with the development without prejudice to any obligations on the part of
Sub-hubco to rectify any Service Events that may apply in relation to the car parking arrangements;
and

Condition 10: final sentence, with effect from the first anniversary of the Phase 2 Actual Completion
Date, the obligation to replace plants which die, are removed or become seriously damaged or
sed within 5 years of the Phase Actual Completion Date,

%

In refation to the nning Approva

Condition 3: final sentence only;
Condition &: in relation to Group 3 Equipment and Group 4 Equipment only,

Condition 8: final sentence, with effect from the first anniversary of the Phase 3 Actual Completion
Date, the obligation to replace plants which die, are removed or become seriously damaged or
diseased within 5 years of the Phase Actual Completion Date;

Condition 12: in whole; and
Condition 13: for the implementation of cycle storage provision scheme.

Authority B shall make payment of £12,000 to Moray Council before the Phase 3 Completion Date as
required by the Farres Section 75 Agreement.
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