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BETWEEN:

{1)

(2)

THE DUMFRIES AND GALLOWAY COUNCIL, constitited in ferms of the Local
Government ete. {Scolland) Act 1894 and having its headquarters at Council Headguartars,
Councit Offices, English Strest, Dumities, DG 1 2DD (the "Authornity"); and

HUB SW DALBEATTIE DEBFM CO LIMITED {registered under number SC508018) whose
registered office is Suite 1A, Willow House, Sirathclyde Business Park, Kesire! View,
Bellshill, Lanarkshire, ML4 3PB {("DBFM Co™).

WHEREAS:

(A The Authority wishes to develop a new shared campus accommedating a sesondary school,
primary schodl and nursery known as the Dalbeattie Leamning Carpus.

(B} Pursuant to the Tertilory Parinering Agreement for the hub South West Temitory, the
Authority issued a new profect request i respect of the Project.  hubon submitled its slage 1
submission and stage 2 submission as required by the Territory Partnering Agreement.

(<) Following approval by the Authority of the huboo stege 2 submission, the Authority has
appointed DBEFM Co to design, build, finance and provide ceriain maintenance services in
connection with the Dalbeatiie Leaming Campus project {the "Project™).

8] This Agreernent is entered inte under the Scottish Government's hub initiative and applies
principles similar to the private financial initiative,

(E} This Agreement is excluded from the application of Part 1| of the Housing Grapts,

Censtruction and Regeneration Act 1998 by operation of paragraph 4 of the Canstruction
Contract (Scotland) Exclusion Order 1998 (S| 1998/886).

NOW IT IS HEREBY AGREED a5 follows:

PART 1: GENERAL

DEFINITIONS AND INTERPRETATION

Schedule Part 1 (Definitions and interprelation} shall apply.
EXECUTION AND DELWWERY OF DOCUMENTS

2.1 On or prior io execution of this Agreement:

2.11 DBFM Co shall deliver to the Authority the documents referred to in
Section 1 {Documents o be defivered hy DBFM Co) of Schedule Part 2
(Compfetion Documenis) (unless the requirement to deliver any such
document is waived by the Authority by written notice to DBFM Ca}; and

2.1.2 the Authority shall deliver to DBFM Co the documents referred to in
Section 2 {Documents to be defivered by the Authorily) of Schedule Part
2 (Completion Documents) {unless the requirement to deliver any such
document is waived by DBFM Co by wrilten notice to the Authority).

2.2 DBEFM Co shall deliver to the Authority, within fwenty five {25) Business Days of
the appoiniment of each Key Sub-Contractor, a collateral warranty agreement
substantially in the form of the Key Sub-Coniractor Collataral Agreement by each



of the Key Sub-Contractors in favour of the Authority validly executed in self
proving form by DBFM Co, the Contractor and the Key Sub-Contractor,

COMMENCEMENT AND DURATION

This Agreement, and the rights and obligations of the parties, shall commence on the date
of execition of this Agreement and, without prejudice to Clause 47.6, shall terminate
attornatlically on the explry of the Project Term.

PROJECT DOCUMENTS

Ancitiary Documents

4.1

DBFM Co shall perform #s obligations under, and observe all of the provisions of,
the Project Documents to which itis a parly and shall not:

411 terminate or agree o the termination of alf or pard of any Anclllary
Bocument;

41.2 make or agree to any material variation of any Ancillary Decument;

4.1.3 in any material respect depart from its obligations {or waive or allow {o
lapse any rights it may have in a material respect], or procure that others
in any material respect depart from their obligations (or waive or aliow to
lapse any rights they may have in a material respect), under any
Ancillary Document; or

4.1.4 enter into {or permit the antry into by any other person of) any agreement
replacing alt or part of (or otherwise materialiy and adversaly affecting
the interpretation of} any Ancillary Bocument,

unless the proposed course of action (and any relevant dogumentation) has been
submitted to the Authority's Reprasentative for review under Schedule Part 8
{Review Procedure) and either:

{a) there has been no objection in accordance with paragraph 3 of
Schedule Part 8 (Review Froceduwre) within twenty (20)
Business Days of receipt by the Authority's Representative of
the submission of the proposed course of sction {and any
relevant documentation), or such shorter petiod as may be
agreed by ihe parties; of

k) DBFM Co is acting in accordance with the commants of the
Authority as provided in paragraph 4.2 of Schedule Part 8
{Review Frocedure),

and, in the circumstances specifled in Clause 4.1.1, DBFM Co has complied with
Clause 57 (Assignalfion and Sub-contracting).

Changes to Funding Agreements and Refinancing

42

Bubject {6 Clauses 4.3, 4.4 and 4.8, DBFM Co shall be free, at any time, to enter
into, terminate, amend, waive its rights and generally desl with its Funding
Agreements on such terms and conditions as it sees fit without the prior written
congent of the Authority provided that {at the fime such action is contemplated and
effected) the same will not matersily and advergely affect the ability of DBFM Co
o perform its obligations under the Project Documents or this Agreement.



43

4.4

4.5

Delivery

46

No Refinancing o amendment, waiver or exercise of a right under any Funding
Agreement or Ancillary Document shell have the effect of ingreasing the
Authority's liabilities on sarly termination of this Agreement unless:

4,31  DBFM Co has oblained the prior written congent of the Authorily o such
increased liability for the purposes of this Clause 4.3; or

4.3.2 itis a Permitted Borrowing.

Without prejudice to the provisions of Clause 4.2 and 4.3, any amendment or
variation of any Funding Agreements which constitutes a Refinancing shall be
carried out in accordance with the provisions of Schedule Part 23 (Refinancing).

Without prejudice to Clause 4.2, DBFM Co shall liaise with the Authority, and shall
use ail reasonable endeavours to provide the Authority with a copy of the relevant
agreement in settied draft form, not less than ten (10} Business Days before it
enters into any Funding Agreement (other than the Initial Funding Agreements).

Without prejudice o the provisions of this Clause 4 {Projact Documents), if at any
time an amendment is made to any Froject Document, or DBFM Co emters into a
new Project Document {or any agreement which affects the interpretation or
application of any Project Document}, DBFM Co shall deliver to the Authority a
conformed copy of each such amendment or agreement within ten (10} Business
Days of the date of s execution or creation, certified as g true copy by an officer
of BBFM Co.

Funding Default

4.7

4.8

4.9

410

DEFM Co shall promptly upon the occurrence of a Funding Default notify the
Autharity of such Funding Default,

The Authority may, in circumstances referred to in Clause 4.7 above {regardiess of
whether the Senior Funders have exercised any enforcement or similar rights
under the Sanlor Funding Agreements), require DBFM Co lo provide an Interim
Praject Report and o afiend, and use aif reasonable endeavours 1o ensure that
the Senior Fuhders sflend, such meebngs as the Authority may convenhe 1o
discuss such interim Project Report and the circumstances giving rise fo it

DBFM Co shail promptly upon a failure by the Senior Funders to advance amourts
due under the Senior Funding Agreementis {or in circumstances that might
reasonably be expecied o lead fo such a fafiure} nolify the Authority of such
failure (or expected fajiure}

The Authority may, in the circumstances referred {0 in Clause 4.9 above, require
DBFM Co fo altend, and use all reasonable endeavours to ensure that the Senior
Funders attend, such meetings as the Authority may convene to discuss the
circumstances.

THE PROJECT QPERATIONS

Scope

51

Subject lo and in accordance with the provisions of this Agreement, DBFM Co
shall perform fts duties under this Agreement at its own cost and risk without
recourse to the Authority except as oiherwise expressly provided in this
Adreement.

General standards



52 DEFM Co shall at its own cost be solely responsible for procuring that the Project
Operations are at ail times performead;

5.2.1

522

523
524

525

528

in compliance with all Law and (subject to the provisions of Clause 11.2)
Consents (including without Hmitation the giving of notices and the
obtaining of any such Congents) and so as not to prejudice the renewal
of any such Consents;

in a manner that is not likely to bse injurious to health or to cause damage
to property,

in & manner consistent with the Quality Plans;
NOT USED;

In @ manner consistent with the Authority discharging its statutory duties
and other functions undertaken by it as the same may be notlfied fo
DBFM Co from time to time; and

in se far as not in conflict with an express obligation of DBFM Co under
this Agreement, or where in relation to 8 matter there is no express
obligation or standerd impesed on DBFM Co under this Agreement, in
accordance with Good industry Practice.

in the avent that any ambiguity, uncerdainty, dispute or discrepancy arises in the
nature and scope of DBFM Co's obligations under this Clause 5.2 {General
Standards), the provisions of this Clause 5.2 {Genersl Standards) will be given
meaning and have effect in descending order of precedence set out in this Clause
5.2 (General Standards).

Authority's Undertaking

53 The Authority undertakes to DBFM Co that it shall,

5.341

532

533

534

subject to the provisions of this Agreement, comply with all Laws and
Consents applicable to it which relate fo the Project Operations,

nat wilfully imipede DEFM Co in the performance of its obligations undsr
this Agreameant (having regard always to the interactive nature of the
activities of the Authority and of DBFM Co and to the Autharity's and any
Community Services Provider's use of the Facllities to provide the
relevant Community Services and any other operafions or activities
carried out by the Authority or other Community Services Providers on or
at the Site for the purposes contemplated by this Agreement and any
other of the Authority's or other Community Services Provider's statutory
functions);

inforrn DBFM Co as soon as reasonably practicable if at any Hme #
becornes unable to meet any of its financial obligations and in such case
inform, and keep DBFM Co informed, of any course of action o remedy
the situation recommended or required by the Scottish Gavernment, the
Authority or other sompetent authority; and

to the extent permitted by Law, supply to DBFM Co within sixty (60)
Business Days of their publication, a copy of the Authority's Annual
Repaort and Accounts,

provided that, o avoid doubt, nothing in this Clause 5.3 {(Authorily's Underlaking)
shalt in any way fetler the discretion of the Authority in fulfilling its statutory
functions.



Co-operation

54

8.5

Each party agrees o co-operate, at its own expense, with the other parly in the
fulfiliment of the purposes and intent of this Agreement. Yo avoid doubt, neither
parly shall be under any ¢bligation to perform any of the other's obligetions under
this Agreement.

NOT USED.

GENERAL CBLIGATIONS AND RESPONSIBILITIES QF DBFN CO

Other business

8.1

DBFM Co shall not engage in any business or activity other than the business or
activities related to, and canducted for, the purpose of the Project Operaticns.

DBFM GCo Parties

8.2

Safety

6.3

Subiect to the provision of Clause 30.1.7, DBFM Co shall not be relieved or
excused of any rasponsibility, liability or obligation under this Agreement by the
appointment of any DBFM Co Parly. DBFM Co shall, as between fiself and the
Authority, be rasponsible for the selection, priving, performance, acls, defaults,
omissions, breaches and negligence of all DBFM Lo Parties, All references In this
Agreemant 1o any act, default, omission, breach of nagligance of DBFM Co shall
he construed accordingly to include any such act, defauit, omission, breach or
negligenes of a DBFM Co Party.

DBFM Co shall, in carrying out the Project Operations, have fulf regard for the
safety of all persons on the Site (whether lawfully or not) and keep the Site, the
Works and the Facilities in an orderly state, appropriate in accordance with Good
Industry Practice, to aveld danger to such persons.

AUTHORITY'S DATA

No liability

7.1

The Authority shall not be lisble to DBFM Co for and DBFM Co shall not seek in
ragover from the Authority {or from any Authonly Parly) any damages, losses,
costs, labiliies or expenses which may arise {whether in contract delict or
ctherwise) from the adoption, use or appiication of the Disclosed Dala by, or on
behalf of, DBFM Co, the Independent Tester or any DBFM Cao Party.

No warranty

7.2

The Authority gives no warranty or undertaking of whatever nature in respect of
the Disclosed Data and, specificaliy (but without limitation), the Authority does not
warrant that the Disclosed Data represenis all of the information in its possession
or power {either during the conduct of the tender process for the Project or &t the
time of execution of this Agreement} relavant or material to or in connection with
the Project or the obligations of DBFM Co under this Agreement or under any of
the Project Documents. In addition, the Authority shall not be fiable to DBFM Co in
reapect of any failure to disclose or maks avallable to DBFM Co (whether befors,
on or after the execution of this Agreement} any information, documents or data,
nor any failure 1o review or fo update the Disclosed Data, nor any fallure to inform
PEFM Co {whether before, on or after execution of this Agreement} of any
inaccuracy, error, omission, defecis or inadequacy in the Disclosed Data.

DBFNM Co investigation



.3

DBFM Co acknowledges and confirms that:

731 i has conducted its own asalysis and review of the Disclosed Data and
has, befora the execution of this Agreement, satisfied itself as io ihe
accuracy, sompletensss and fitness for purpose of any such Disclosed
Data upen which it places reliance; and

7.3.2 it shall not be entitled 1o and shall not (and shalt procure that no DBFM
Go Party shall) make any claim against the Authority or any Authority
Party whether in contract, delict or otherwise including, without fimitation,
any claim in damages, for extensions of time or for additional payments
under this Agreemaent on the grounds:

{a) of any misunderstanding of misapprehension in
respect of the Discloged Data; or

(b that incorrect or insufficient information reiating to the
Disclosed Data was given to it by any person
whether ar not an Authority Party,

nor shall DBFM Co be relieved from any obligation imposed on, or undertaken by
it, under this Agreement on any such ground.

REPRESENTATIVES

Representatives of the Authority

8.1

8.2

8.3

84

The Authority's Representative shall be the Authority’s Strategic Lead of Physical
Learning Environments or such other persan appointed pursuant to this Clause.
The Authority's Representative shall exercise the functions and powers of the
Authority in relation to the Project Operations which are identified in this
Agreement as functions orf powers fo he camied out by the Authority's
Representative. The Authority's Representative shall also exercise such other
functions ard powers of the Authority under this Agreement as may be notified to
DBFM Co from time fo lime,

The Authority's Represantative shall be entitled at any time, by notice to DBFM
Co, to autharise any other person to exercise the functions and powers of the
Authority delegated to him pursuant to this Clause, either generally or specifically.
Any act of any such persen shall, for the purposes of this Agreement, constitute an
act of the Authority's Representative and all references to the "Authority's
Representative" in this Agreement {(apart from this Clause) shall be taken as
references {o such person so far as they concern matters within the scope of such
person's aathority.

The Authority may by notice to DBFM Co change the Authority's Representative.
The Authority shalf {as far as praciicable} consult with PBFM Co prior to the
appointment of any replacement for the Authority's Representative, taking account
of the need for liaison and continuity in respect of the Projest. Such change shall
have effect an the date specified in the wiitten notice {which date shall, other than
in the case of emergency, be such date as will not cause material inconvenience
to DBFM Co in the execution of its ebligations under this Agreamaent).

During any period when no Authotity’s Representative has been appointed {or
when the Authority’s Representative s unabile through iiiness, incapacity or any
other reason whalscever to <ary out or exercise his functions under this
Agreemaent) the Authority shall carry out the functions which would ofherwise be
performed by the Authority's Representative.

10



8.5

8.6

No act or ormission of the Authority, the Authorlty's Representative or any officer,
employee or other person engaged by the Authority shall, except as otherwise
expressly provided in this Agreement:

85.1 in any way relleve or absolve DBFM Co from, modify, or act as a walver
or personal bar of, any liability, responsibiiity, obligation or duty under
this Agresment; or

852 Inthe sbsence of an express order or authorisation under Schedule Part
16 {Change Profocod), constilute or authorise & Change.

Except as previously notified in writing befare such act by the Authorily to DBFM
Co, DBFM Co and DBFM Co's Representative shall be entitled o treat any act of
the Authority's Representative which is authorised by this Agreement as being
expressly authorised by the Authority and DBFM Co and DBFM Co’s
Representative shall not be required to detenming whether an express autharity
has in fact bean given,

Represemtative of DBFM Co

87

&8

8.9

DEFM Co's Representative shall be [ < such other person
appointed pursuant to Clause 8.8. DBFM Co's Representative shall have full
authority to acl on behalf of DBFM Co for all purposes of this Agreement. Except
as praviously hatified in writing before such act by DBFM Co to the Authority, the
Authority and the Authotity's Representative shall be entitied to treat any acl of
DBFM Co's Represeniative in connection with this Agreement as being expressiy
authorised by DBFM Co and the Authority and the Authority's Representative shall
net he required to determine whether any express authority has in fact been given.

DBFM Co may by notice to the Authority change DBFM Co's Representative.
Where DBFM Co wishes to do so it shall by written notice to the Authority propose
a substitute for approval, taking account of the need for liaison and continuity in
respect of the Praject.  Such appointment shalt be subject to the approval of the
Autherity {not to be unreasenably withheld or delayed},

DBFM Co's Koy Works Personnel are identified in Schedule Part 3 {Key Works
Fersonnely. DBFM Co shall, as far as it is within DBFM Co's control, ensure that
suich persons retain their involvement in the Works and, in particular, will not, for
the duration of the Works, require or request any of them to be involved in any
other project on behalf of DBFM Co or any of the Sharcholders or its or their
Associated Companies if, in the reasonable opinion of the Authority, this would
adversely affect the Project.

School Representative

8.10

8.11

The secondary head teacher of the School or such other member of staff of the
School as the secondary head teacher may notify in advance to DBFM Co from
time fo time, shall undertake the role of a school representative (the *School
Reprasaentative”}, which Schaol Reprasentative shall provide a day to day contact
with BBFM Ce for the routineg operation of this Agreement.

Unless pursuant to a specific delsgalion under Clause 8.12 or octherwise
speciically provided for in terms of this Agreement, the Schogl Representative
ghall have no power of authorily to bind the Authorily or vary the terms of this
Agreement in any way and GBFM Co acknowiedges that it shall not act on the
instructions of or as a consequence of or ofherwise rely upon any act or omission
of 8 School Hepresentative for the purposes of this Agreement unless under a
specific delegatlon issued pursuant to Clause 8.12 or otherwise specifically
provided for in this Agreement,

11



812

The Authority's Representative may from fime o fime by notice {o DBEFM Co
delegate any of his powars, dulies or responsibifities under this Agreement to a
School Representative, subject to such fermms and conditions, and for such
duration as may be specified by the Authority's Representative,

PART 2: LAND [SSUES

NATURE OF LAND INTERESTS

Access During Construction

9.1

From the Commancement Date until the Actugl Completion Date or {if earlier) the
Termination Date, the Authority shall grant to DBFM Co and DBFM Co Parlies, or
procure that DBFM Co and the DBFM Co Parlies are granied:

.11 access 1o the Site; and

9.1.2 the Ancillary Rights;,
in each case subjact only to the Reserved Rights, the Title Conditions and the
Authority’s  rights under this Agreement and solely for the purposes of

implementing the Works and carrying out DBFM Co's Pre-Completion
Cammissioning.

Access Following Construction

B2

After the ocourrence of a Phase Actual Completion Date the Authority shall grant
to DBFM Co and DBFM Co Parties, or procure that DEFM Co and DBFM Co
Parties are granted, access to the relevant Phase or Facilities {as the case may
be) subject anly to the Reserved Rights, the Title Conditions and the provisions of
this Agreement and solely for the purposes of;

8.2.1 carrying out the Froject Operations {(other than those Project Operations
for which DBFM Co is granted rights pursuant to Clause 9.1 {Access
During Construcfion)y;

9.2.2 remedying Defects and carrying out Snagging Matters relating to that
Phase and exercising it5 rights under Clause 23.15; and

9.2.3 exercising the Ancillary Rights.

Such rights shall terminate on the Expiry Date or {if earlier) the Termination Date.

Extent of Rights

8.3

54

8.5

The rights referred to at Clauses 9.1 (Access During Construction) and 9.2
{Access Following Construction) shall not operate or be deemed to operate as a
lease of the Facilities or the Site or any part of the Facilities or the Site and DBFM
Co shall not have or be entiled to exclusive posgession (save to the extent
axpressly included within the Ancillary Rights} or any astats, right, title or interest
in and to the Site or the Facilities except as provided herein and shall occupy the
Site as a licenses only,

The rghts referred to at Clauses B (Access Dwing Construction) and 8.2
{Aceess Following Construction) are personal to DBFM Co and the DBFM Co
Parties.

DBFM Co shail procure that

12



9.5.1 all Project Operations carried out at the Site by or on behalf of DBFM Co
(whether tefore, during or affer the complefion of the Works) shall be
carried out in @ mannsr which does not breach any of the Tille
Conditions and/or the Reserved Rights; and

852 there shall be no action, or omission to act by DBFM Co or a DBFM Co
Party, which shall give rise to a right for any person to obtain title to the
Site orany part of it.

g8 Notwithstanding the terms of Clauses 8.1 and 9.2 or any other rights granted
undgr this Agreement, the Authority shall {if it is the heritable proprietor of the
Sits}, or (f it is not the heritable proprietor of the Site) shall procure that the
heritable propristor of the Site shall, enter indo (i) such waylesves, deeds of
sanvitude or other similar agreements with any third party that DBFM Co or any
DEFM Co Party may require o be granted in favour of or by any third party, in
order to exercise its rights or perform its obligations under this Agreement; and (ii}
the Substation Deed. The Authority shall enter into (or, where appropriate, shall
procure that the heritable proprietor of the Site shall enter into) any such wayleave,
deed of servitude or other similar agreement and the Subsiation Deed, as soon as
regsonably practicable after DBFM Co has provided to the Authority all relevant
information in conneclion therawith provided always that DBFM Co has obtzsined
at its own cost the prior agreement of the third party in terms acceptable o the
Authority {acting reasonably). DBFM Co shall reimburse the Authority for all costs
and expenses reasonably and properly incurred by the Authority {andfor the
herifable proprietor of the Site) in connection with entering into such wayleaves,
dgeads of servitude or other similar agreements and the Subsiation Deed at the
reguest of DBFM Co.

10 THE SITE

10.1 The condition of the Site shall subject to Clauses 10.3 and 10.4 be the sole
responsibility of DBFM Ce. Accordingly (without prejudice to any other obligation
of DBFM Co under this Agreement), DBFM Co shall be deemed to have:

10.1.1 carried out g Ground Physica! and Geophysical Investigation and to heve
inspected and examined the Site and s surroundings and (where
applicable] any existing struclures of works on, gver or under the Sile,

10.1.2 satisfied itself as to the nature of the Site Conditions, the ground and the
subscil, the form and nature of the Site, the inad bearing and other
relevant properties of the Sita, the risk of injury or damage o property
affecting the Site, the nature of the materials (whether natural or
otherwise) to be excavated and the nature of the design, work and
malerials necassary for the execution of the Works;

10.4.3 satisfied itself as to the extent and adequacy of the Site and of the rights
of access to and through the Site granted hereunder and any
accommuodation it may require for the purposes of fulfilling its obkigations
under this Agreement {auch as additional land or buildings outside the
Site} without prejudics to DBFM Co's nghts undar this Agrsement in
respect of @ breach by the Authorily of #s obligations under Clause §.1
andfor Clause 9.2;

10.1.4 satisfied itself as & the precadtions, times and methods of working
necessary to prevent any nuisance or interference, whether public or
private, being caused to any third parties (except where such matters
can only be ascertained by a review of title conditions, not included in the
Title Condlitions); and
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10.2

10.1.5 satisfied itself as to the conditions, burdens, restrictions and reservations
set out in the Title Conditions and the Reserved Rights.

To avoid doubt, DBFM Co accepts full responsibifity for all matters referred fo in
Clause 104 and, subject to Glauses 10.3 and 10.4 DEFM Co shall;

10.2.1 not be entitled o make any claim against the Authority of any nature
whatscever save, if applicable, as expressly provided in Clause 29
(Delay Events), on any grounds inclugding (without limitation) the fact that
incorrect or insufficient information on any matter relating to the Site was
given to it by any parson, whether or not the Authority or an Authority
Party; and

10.2.2 be responsible for, and hold the Authorily harmiess from, cleaning up
andfor otherwise dealing with any Contamination at the Site so that #
shail at all fimes comply with its obligations under this Agreememnt
including (without limitation} complying with, & its own cost, any
applicable Laws and any Consents, orders, notices or directions of any
regulatory body (whether made against the Authority or DBFM Cao).

Responsikility for Ground Conditions and Contamination

10.3

10.4

To the extent that unforaseen ground conditions and/or Contamination exist in any
paris of the Site which are under existing buildings as at the Commencement Date
and which it is not practical for DBFM Co {o investigate or survey, DBFM Co shall
not be respansible for tham, unless they wers discoverad by the Ground Physical
and Geaphysical Investigation and accordingly identified in Section 3 (Authorily's
Construction Requirements) of Schedule Part & (Construction Matters) or uniess
they should reasonably have been discoverable if the Ground Physical and
Geophysical Investigation had been properly carried out or unless they would have
been identified had DBFM Co carred ouf such additional surveys as it would have
been reasonable to expect an experienced contractor to have carried cut in the
gircumstances. The Authority shall be responsible for any ground conditions
and/or Centamination for which DBFM Co is not responsible by virue of this
Clause 10.3. This Clause 10.3 applies 1o the area(s) shown shaded grey on the
Bemolition Plan.

Where pursuant to Clause 10.3 the Authority is responsibie for any of the matters
referred to then the following provisions shali apply:

10.4.1 during the Construction Phase any such matter shall be deemed 10 be a
Compensation Event for the purposes of this Agreement,

10.4.2 where any such matter arises during the Operational Term it shall, for the
avoidance of doubl, be deemed to be an Excusing Cause for the
purposes of Clause 51 {Excusing Causes);

10.4.3 further where any such matier arises during the Operationa! Term and
any waork or change {o the Services is required or instructed to be done
in consequence of it, it shall be deemed to be a Qualifying Change; and

104.4 where any such matter is Contamination (whether during the
Conslruction Phase or the Operational Term) the Authority shall further
hold DBFM Co harmless from cleaning up and otherwise dealing with the
Contamination and shall indemnily DBFEM Co in respect of all Direct
Losses incurred by DBFM Co resulling from such Contamination,

CONSENTS & PLANNING APPROVAL

1.1

DBFM Co shall be respansible for:
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11.1.1 obtaining ail Consents which may be required for the performance of the
Project Operations; and

11.1.2 implementing each Consent within the period of its validity in accordance
with its terms.

11.2 The Parties have agreed that DBFM Co shall not be responsible for
implementing, satisfying or discharging conditioas 2, 3, 4 and 6 of the Planning
Appraval (the “Authority Planning Conditions™) and the Parties agree and
acknowledge that (i) implementation, satisfaction or discharge of the Authority
Planning Conditions by DBFM Co shali not form past of the Completion Criteria;
and (2} DBFM Co shall not be in breach of Clause 12.1 of this Agreement where
the direct and demaonstrable cause of the event giving rise {o¢ the alleged breach
is the faifure {fo implement, satisfy or discharge the Autharity Planning Conditions,

11.3 In the event that:

11.3.1 a Consent that has been granted s subseqguently amended, repeaiad,
revoked of otherwise ceases o be in full forca and effect in accordance
with its terms as a consequence of any action by a Relevant Authority;

11.3.2 affected persons are entiled to clalm compensation for the adverse
effects of such action under a stalutory scheme of compensation; and

11.3.3 DBFM Cois not enditled in its own name fo claim under that schame buf
the Authority is so entitied

the Autheority must use all reasonable endeavours, at the request and at the cost of
CBFM Co, io claim or to include within is claim such sums as DBFM Co acting
reasonably requesis and shall pay to DBFM Co the part of any compensation that
it receives under that scheme that relates to the sums claimed at the request of
DEFM Co,
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PART 3: DESIGN AND CONSTRUCTICN

12

THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS

Qverall Responsibility

12,1

122

DBFM Co shall carry out the Works:

1211 so as t procure satisfaction of the Authority's Construction
Requirements;

12.1.2 i accordance with DBFM Co's Proposals; and
12.1.3 in accordance with the terms of this Agreement.

To avoid doubt, the obligations in Clauses 12.1.1, 12.1.2 and 1213 are
independent obligations. In particular;

12.2.1 the fact that DBFM Co has complied with DBFM Co's Proposals shail not
be a defence fo an allegation that DBFM Go has not satisfied the
Authority's Construction Requirements; and

12.2.2 the fact that DBFM Co has salisfied the Authorily's GConstruction
Reguirements shall not be & defence to an allegation that DBFM Co has
falled {0 comply with DBFM Co's Proposals.

Design responsibility

12.3

DBFM Co warrants that it has used, and will continue to use, the degree of skili
and care in the design of the Facilities that would reasonably be expected of a
competent professional designer experienced in carrying out design activities of a
similar nature, scope and complexity to those comprised in the Works,

Corporaie identity and Signage

124

The parties acknowledge that the Authority may, from time to time during the
Consfruction Phase, be reguired to procure the erection of hoarding, site boards,
plagues and/or other signags in connection with the Project. Accordingly:

124.1 where requested by the Authority (acting reascnably), DBFM Co shall
procure the erection and mainienance of such hoarding, site boards,
plagues andfor other signage as the Authority may require; and

12.4.2 the size, design, information disciosed, position and materials used in
connection with such hoarding, site boards, plagues or other signage
shall be approved by the Authority, such approval not to be unrsasonably
withheld;

12.4.3 NOT USED.

Authority design approval

12.8

The Authority confirms that, as at the date of this Agreement, it has reviewed such
of DBFM Co's Proposals as set out in Table C in Appendix 3 to Schedule Part 8
{Review PFrocedure) and that, subject to any qualifications and/or comments
notifiled by the Authority to DBFM Co in writing and set out in Table € in Appendix
3 to Schedule Part 8 {(Review Procedure) sich proposals satisfy the Authority's
requitements in respect of Operational Functionality, so far as can reasonably be
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126

determined given the level of detail of Design Data which has been disclosed to
the Authority.

DBFM Co shall develop and finaiise the design and specification of the Works and
the Authority shall review the Reviewable Design Data in accordance with
Schedule Part 8 (Review FProcedure) and the provisions of this Clause 12.6:

12.6.1 DBFM Co shall submit the Raviewable Design Data and the design of
any Changes developed in accordance with the procedure set out in
Schedule Part 16 {Change Frofocol) to the Authority's Representative for
review under Schedule Part § {Review Procedure). DBFM Co shall not
commence or permit the commencement of canstruction of the part or
parts of the Fagilities to which such Reviewable Design Data relates until
it has submitted the appropriate Reviewable Design Data and ¢ither # is
confiraed by the Authority's Represenialive that DEFM Co is entitled o
proceed with construction In accordance with paragraph 3.3 of Schedule
Pari 8 (Review Proceduret or DBFM Co is:

{&) disputing the sietus of such Reviewable Design Data
pursuant to paragraph 1.3.1 or paragraph 4.3 of
Schedule Part 8 {Review Frocedre); and

(b procesding al rigk puesuant fo paragraph 1.3.2 of
Schadule Part 8 {Review Frocedure).

12.6.2 with effect from the date at which any item of Reviewsble Design Data &
or becomes an Approved RDD Hem in accordance with Schedule Part §
{Review Procedure), such Approved ROD item shall for the purposes of
this Agreement be deemed to have satisfied the requirements of the
Authority in the manner and to the extent set out in, Table A in Appendix
1 of Schedule Part 8§ (Review Procedure);

12.6.3 DBFM Co shall allow the Authority's Representative, at any time, a
reasonable opportunity fo view any items of Design Data, which shall be
made avallable to the Authority’s Representative as soon as practicable
following receipt of any written request from the Authority's
Representative; and

12.6.4 DBFM Co shall prosure that the Gontractor establishes and maintains a
computerised design database which BBFM Co and the Autherity's
Represeniative may access remotely by compufer to view drawings
comprised within the Design Data {(including Reviewable Design Data)
and elecironically store and/or print copies of such Design Data. in the
event of the Authorly's Representative being unable to access such
design databasze, DBFM Co shall pracure that # is made available for
inspection by the Authorify's Representative, of any other person
authorised by the Authority's Representative.

Rectificatian of DBFM Co’s Proposals

127

Without prejudice ta Clause 12.1, if it shouid be found that DBFM Co's Proposals
do not fulfil the Authority's Construction Requirements, DBFM Co shalt at its own
expense, and in accordance with Clause 12.8 below, amend DBFM Co's
Proposals and rectify the Waorks ar any part affected.  Such amendment and
rectification shall have the effect that:

1271 DBFM Co's Proposals shall satisfy the Authority's Construction
Reguirements; and
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12.7.2 following the amendment or rectification, the structural, mechanical and
glectrical performance of the Facilities will be of an equivalent standard
of performance to that set out in DBFM Co's Proposals prior to their
amendment or rectification (for the purpese of this comparison
disregarding the fault which required the amendment or rectification o be
made}.

128 Where Clause 12.7 applies, DBFM Co shall submit its proposal for amending
DBRFM Co's Proposals and reclifying the Works {or any part affected) to the
Authotity’s Representative for review under Schedule Part 8 (Review FProcedire)
and shal not amend DBEM Co's Proposals or commence of aliow the
commencement of the rectificafion of the Works (or any part affected) unti & is
permitted to proceed in accordance with Schedule Part 8 {Review FProcedurs).

Construction Skills Certification Scheme

12.8 DBFM Co shall ensure that all persons engaged in carrying out the Works (or part
theresf} on the SHe are acgredited wunder the Construction Skills Certification
Scheme or an equivalent scheme and where RDBFM Co enters into a sub-contract
for the purposes of carrying out the Works DBFM Co shall cause a term to be
inciuded in such sub-coniract:

12.8.1  which requires the sub-coniracior o ensure thal such persons are
accredited under the Consiruction Skills Cerfification Scheme or an
eguivalent scheme, and

12.9.2  in the same terms as that set cut in this Clause 12.9 {including for the
avoidance of doubt this Clause 12.9.2) subject only to modification to
refer to the correct designation of the equivalent party as DBFM Co and
sub-contractor as the case may be.

13 RIGHT OF ACCESS OF AUTHORITY'S REPRESENTATIVE
Access to the Site
1314 DEFEM Co shall procure that

13.1.1 sublect to complying with all relevant safety procedures, which shall
include any relevant construction phase plans and heaith and safsty
plans for the constructon of the Faciliies, the Confractor's Site Rules
from time to time and any reasonable directions with regard 1o site safaty
that may be issued by or on behalf of the Contractor's Site Manager from
time to tims, ths Authority's Representative shall have unrestricted
access at all reasonable times during normal working hours to:

(a) view the Works at the Site on reasonable prior notice
appropriate to the circumstances, provided that the
notice procedures in this Clause 13,1.1{a) shall not
apply fo the right of access for the Authority's
Representative and his staff and visitors to the office
and other facilites provided at the Site for his use;
and

(o subject o obizining the consent of the relevant
manufacturer or supplier {(which DBFM Co agress io
use zlt reascnable endeavours to obtain), visit any
site or wortkshop where maleriais, plant or eguipmeant
are being manufactured, prepared or stored for use in
the Works for the purpeses of general inspection and
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of attending any test or investigation being carried out
in respect of the Works;

13.1.2 the Authority's Representative shall have such rights of access to the
Site in an emergency as he {acling reasonably) considers sutable in the
circumstances; and

13.1.3 maonthly progress meetings and site meetings are held and that the
Authority's Representative shall have the right to attend such monthly
progress meetings and site meetings and o attend such other meetings
a8 the Authority's Representative may reasonahly request

Increased monitoring

18.2

i, following any viewing, visit o inspection made pursuant to Clause 13.1.4, it is
discovered that there are defects in the Works or that DBFM Co has falled ©©
comply with the Authorily's Consiruction Reguirements or BBFM Co's Proposals,
the Autherity's Representative may (without prejudice to any other right or remedy
avallable to the Authorily} by notice to DBFM Co increase the leve! of monitoring of
DBEM Co until such time as DBFM Co shall have demonstrated to the satisfaclion
of the Authority that it is capable of performing and will perform all its obligations to
the Authority under this Agreement. DBFM Co shall compensate the Authority for
any reasonable additional costs incurred as a result of such increased monitaring.

Right to Open Up

123

13.4

13.5

1386

13.7

13.8

Subject to Clause 13.4, the Authority’s Representative shall have the right at any
time prior ta a Phase Actual Completion Date to requast DBFM Co to open up and
inspect any part or parts of the Works refating to the relevant Phase where the
Authority's Representative reasonably believes that such part or parts of the
Works relating to the relevant Phase is or are defective and DBFM Co shall
comply with such request,

Prior to exarcising his right pursuant to Clause 13.3 above, the Authority's
Representative shall natify DBFM Co of his intention to exercise such right, setting
out detalled reasons.

if, foliowing the exercise by the Authority's Representafive of his right pursuant to
Clause 13.3, the inspection shows that the relevant part or parts of the Works are
niot defective then Clause 29.3.4 shall apply.

i, fefowing the exercise by the Authority's Representative of his right pursuant to
Clause 13.3, the inspection shows that the relevant part of parts of the Works is or
are defective, DBFM Co shall rectify and make good such Pefeclt{s) and any
consequence of such rectification and/or making good Defectis} shall be carred
out by DBFM Co at no cost to the Authority and DBFM Co shall not be entitled to
any extension of me in relation o such rectification and making good of the
Works.

i, foliowing the exercise by the Authorily's Reprasentative of his right pursuani to
Clause 13.3, the Authority's Representative iz of the opinion that the inspection
shows that the relevant parl or parts of the Works is or are defeclive and BBFM
Co does not agree with such opinion, the malter shall be delermined in
accordance with Schedule Pari 20 {Dispule Resolufion Procadure),

Without prejudics o the rights of the Authority's Representative pursuant to this
Clause 13 (Right of Acoess of Authonily's Representalive) the parties acknowledge
that the exercise of such rights shail not in any way affect the obligations of DBFM
Co under this Agreement save as expressly set out in this Clause 13 (Right of
Access of Authority's Reprasentative),
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Safety during Construction

13.8

The provisions of Section 2 (Safety During Construction) of Schedule Part &
(Construction Matters) shall apply to matters of safety.

PROGRAMME AND DATES FCR COMPLETION

Dates for Completion

14.1

DBFM Co shall complete the Works relating to a Phase by the relevant Phase
Completion Date. Without prejudice to Clauses 40 {DBFM Co Event of Defaull),
42 (Authority Voluntary Termination), 46 (Compensation on Termination) and 47
(Consequences of Termination) the Authority shall not be entitled to claim
liquidated or general damages in respect of any delay which elapses between the
Phase Completion Date and the relevant Phase Actual Completion Date.

The Programme

14.2

14.3

14.4

Any Programme submitted in accordance with the provisions set out below shall
be prepared in accordance with Good Industry Practice and shall be in sufficient
detail so as to enable the Authority’s Representative to monitor the progress
including all commissioning activities and likely future progress of the Works.

The initial Programme is set out at Schedule Part 7 {The Programme). Any
change to the Programme shall only be made in accordance with this Clause 14
(Programme and Dafes for Compietion) and Schedule Part 8 (Review Frocedure).
DBFM Co shall promptly submit to the Authority's Representative a copy of any
version of the Programme varied in accordance with this Clause 14 (Programme
and dates for Completion) and Schedule Part 8 (Review Procedure).

If it appears to the Authority's Representative at any time that the actual progress
of the Works has significantly fallen behind the Programme, then the Authority's
Representative shall be entitied to require DBFM Co to submit to the Authority's
Representative a report identifying the reasons for the delay and, unless the event
causing the delay is still subsisting and it is not possible to predict with any
certainty when the delay might come to an end, require DBFM Co (at the
Authority's option).

14.4.1 to produce and submit to the Authority’s Representative in accordance
with Schedule Part 8 (Review Procedure) a revised Programme showing
the manner and the pericds in which the Works will be carried out to
ensure completion; andfor

14.4.2 to produce and submit to the Authority's Representative in accordance
with Schedule Part 8 (Review Procedure) a revised Programme showing
the steps which are to be taken to eliminate or reduce the delay.

Early completion

14.5

14.6

Notwithstanding that the Works relating to a Phase may have been completed in
accordance with this Agreement, the Phase Actual Completion Date may only
occur on a date on or after the Phase Completion Date unless the Authority, in its
absolute discretion, agrees otherwise in writing.

DBFiM Co shall notify the Authority’s Representative if at any time the actual
progress of the Works relating to a Phase is significantly ahead of the Programme
such that DBFM Co anticipates that the Phase Actual Completion Date could
occur earlier than the relevant Phase Completion Date in which case the
Authority's Representative shall be entitled to require DBFM Co to produce and
submit to the Autheority's Representative a revised Programme showing the
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manner and the periods in which the Works relating to the relevant Phase will be
carried out and what the revised date for completion would be t© enable;

14.8.1 the Authority to consider (at its absolute discretion) whether to agree an
earlier date for completion if requested by DBFM Co to do so; and

14.6.2 the parties 0 consider what modifications {if any} will be required to the
Agreement in order to accommodate such earlier date for completion if
agreed to by the Authority pursuant to Clause 14.5.

Linavaiiability of Existing Facilities

147 if any area of the Existing Faciities (in the raasonable opinion of the Authority}
cannot continue to be used for the provision of the Authority Services prior o the

Phase Actual Completion Date through a fallure by DBFM Co o carry out the

Works in accordance with Clause 12 {The ODesign, Construction and

Commissioning Process) and Clause 14 {Programime), then at the option of the

Authority, DBFM Co shall either:

14.71 reimburse to the Authority the proper costs reasonably incurrad by the
Authority in providing alternative accommodation and associated
arrangements; or

14.7.2 provide at DBFM Co's expense, equivalent allernative ascommedation in
& logation within the town boundaries of where the Existing Facilities ave
situated and provide such additional ¢r abernative ancillary services as
may be required to enable that accommodation fo be used for the
provision of the Community Services.

INDEPENDENT TESTER
Appointment
15.1 The parties have on or prior to the date of this Agreement, in compliance with all

Law relating 1o procurement which s applicable to elther party, appointed a
suitably qualified and experienced consuitant {o act as the Independent Tester for
the purposes of ihis Agreement upon the terms of the Indepandent Tester
Contract,

Changes to terms of appointment

5.2

15.3

Neither the Authority nor DBFM Co shall withaut the othar's prior written approval
{not fo be unreasonably withheld or delayed);

15.2.1 temminate, repudiate or discharge the independent Tester Contract or
treat the same gs having been ferminated, repudiated or otherwise
discharged;

18,2.2 walve, seitle, compromise of oflierwise prejudice any rghts of claims
which the other may from time {0 me have against the Independant
Tester; of

18.2.3 vary ihe terms of the Independent Tester Confract or the service
performed or fo be performed by the Independent Tester.

The parties shall comply with and fulfit their respective duties and obligations
arising under or in connaction with the Independent Tester Contract.
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17

Lo-operation

164

The parties agree o co-operate with each other generally in relation to all matters
within the scope of or in connection with the Independent Tester Contract. Al
instructions and representations lssuad or made by either of the parties to the
Indapendent Tester shall be simultanecusly copled to the other and both parties
shall be entiled o aitend all inspections undertaken by or meelings involving the
Independent Tester.

Repiacement

185

158

if the Indapendent Tester's appointment is terminated otherwise than for full
performance, the parties shall liaise and co-cperate with each other in order 1o
appoint, in accordance with this Clause 15.8, a replacement consultant to act as
the Independent Tester as soon as reasonably practicable. The identity of any
such replacement shall be as agreed by the parties and the terms of his
appoiniment shall, unless otherwige agreed, be as set out in the Independent
Tester Coniract.

If the parties fail to agree the identity and/or ferms of a replacament Independent
Tester in accordance with Clause 15.5 within ten (10} Business Days of the
original independent Testers appoainiment being terminaied then such
disagreement shall be referred for resolution in accordance with Schadule Pari 26
{Dispute Kesolution Procedire).

EQUIPMENT

The provisions of Schedule Part 11 {(Equipment) shall apply in respect of the procurement,
installation, commissioning and maintenance of Equipment.

PRE-COMPLETION COMMISSIONING AND COMPLETION

17.1

17.2

17.3

Not less than six (8) months before a Phase Completion Date, the Authorify shall
provide DBFM Co with a draft of the Final Commissioning Programme for the
relevant Phase as jointly developed by the Authority and CBFM Co, in accordances
with the provisions of Clause 17.2 and Clause 17.3. DBFM Co shall provide the
Authority with comments on the draft Final Commissioning Programme for the
relevant Phase submitted to it within fifteen (14) Business Days. The parties shall,
within twenty (20) Business Days of receipt by the Authority of DBFM Co's
comments agree the terms of the Finai Commissioning Programme for the
relevant Phase provided that the Authority may by prior notice to DBFM Go
change the scope and time of the Authority's Commissioning and reimburse DBFM
Co its reasonable costs incurred as a result of such change In scope or time, If
the perties are unable to agree the Final Commissioning Programme for the
relevant Phase or the chahge i scope or ime of the Authority's Commissioning
within fifty (50} Business Days of the date on which the Authority has issued the
draft Final Commissioning Programme, the matter shall be referred for
determination in accordance with Schedule Part 20 ({Dispute Resoludion
Procedire).

The Final Commissioning Programme for each Phase shall be in accordance with
the Culline Commissioning Programme and shall impose no grester or more
onarous obligations on the Authority than those set out in the Qutline
Commissioning Programme [unless otherwise agreed by the Authority in its
absolyte discretion). The Final Commissioning Programme shall then replace the
Cutline Commissioning Programme as it relates o that Phase,

The Finat Commissioning Programme shall describe the steps necessary, the

party responsible for taking each of such steps and the Uming and sequence of
each of such steps to enaure insofar as relevant for the Phase:
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17.4

17.5

i7.6

17.3.1 that DBFM Co's Pre-Completion Commissioning and the Authority’s
Cornmissioning will not delay the Phase Actual Completion Date from
occurring by the Phase Completion Date; and

17.3.2 that DBFM Co's Post Completion Commissioning and the Authority's
Post Completion Commissioning are completed by the Commissioning
End Date.

The parties shall procure that the steps that they are responsible for carrying out
and completing pursuant to the Final Commissioning Programme for the relevant
Phase include, in the case of DBFM Go's activities, the activities described in the
Outine Commissioning Programme.

DBFM Co shall notify the Independent Tester and the Authority's Representative
of the date when DBFM {o (acling reasonably} considers that a Phase of the
Works will be complete in accordance with the Authority's Conslruction
Requirements, the Compiletion Criteria and this Agreement not less than fory (4C)
Business Days prior fo such anticipated completion. Such natification shalt irigger
the activities of the Independen! Tester under this Clause.

The parties each undertake o co-operate with the independent Tester to ensure
that the independent Tester is familiar with all necessary aspects of the Project for
the purposes of its role as described in this Clause.

Commissioning prior o Phase Completion Date

17.7

17.8

17.8

DBFM o shall insofar as relevant for each Phase:

1%.7.1 undertake DBFM Co's Pre-Compietion Commissioning in accordance
with the relevant Final Commissioning Programme; and

17.7.2 permit the Authorty to underfake the Authority's Commissioning
including permitting specialist contractors engaged by the Authority to
deliver and install eguipmant on such dates as agreed betwsen the
Authority and DBFM Co, in accordance with the Final Commissioning
Programme

and the Authorfty shall underiake the Authority's Commissioning in accordance
with the relevant Final Commissioning Programme and so as not to cause material
damage to the Works,

DBFM Co shall give written notice to the Independent Tester and the Authority of
the commencement of DBFM Cu's Pre-Completion Commissioning in refation to a
Phaese and shall enswe that the independent Tester ang the Authorily's
Represeniative are invited to withess al of, and are providad with all information
they may reasonably require in relslion to, DBFM (o's Pre-Completion
Commissioning of the relevant Phase and that the Independent Tester is invited to
comment on DBFM Co's Pre-Compistion Commissioning of the relevant Phase,

DBFE Co shalt {or shall procure that tha Confractor shall} give the Authority
access ty the Facilities at such times as may be set aut in the relevant Final
Commissioning Programme o enable the Autharity io undertake the Authority's
Commissioning in accordance with the Final Commissioning Programme for the
relevant Phase for the period prior to compietion of the ralevant Phase., When
exercising such rights the Authority shall comply with all relevant safely
procedures, which shall include any relevant construction phase plans and heatth
and safety plans for the construction of the Facilities, the Contractor's Site Rules
from time 1o time and any reasonable directions with regard to site safety that may
be issued by or on behalf of the Contractor's Site Manager from time to time,
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Pre-Completion inspection

17.10

DBFM Co shall give the Independent Tester and the Authority's Representative
not less than twenty (20) Business Days' notice and not more than thirty {30)
Business Days' notice of the date upon which DBFM Co considers that the Works
relating {0 a Phase will he complete and the tesis on compietion reguired for the
relevant Phase fo be performed in accordance with the Final Commissioning
Programme for the relevani Phase will be camied oul  Following receipt of the
notice specified in this Clause 17.10 {Pre-Complation inspection’ the Authority's
Representative and the independent Tester shall be entitied {0 inspect the Works
relating to the refevant Phase on the date or dates reasonably specified by DBFM
Co in accordance with this Clause 17.10 {Pre-Completion inspection), and to
attend any of the tésts on completion, DBFM Co shall, if so requested
accompany the Authority's Representative and the Independent Tester on any
such inspection.

Pre-Completion matters

17.41

The parties shall procure that the independent Tester, within five {5) Business
Days of any inspection made pursuant do Clause 1710 {(Pre-Compistion
fnspection, nolifies DBFM Co and the Authority of any outstending matters
(including, without imitation, the repetition of any of the tests on compiletion which
are reguired tv be caried out and pessed in accordance with the Final
Commissioning Programme for the refevant Phasa) which are required to be
attended to before the Works relgting fo the relevant Phase can be considered o
be complete in accordance with the Authority's Construction Requiremenis, DBFM
Co's Propesals and the Completion Criteria, DBFM Co ghall attend to such matters
and shall, if necassary, give the Indepandent Tester further notices in accordance
with Clauge 17.10 {(Pre-Completion Inspecfion) (bt dealing only with matiers
raigsed in the notification under this Clause 17.11 (Pre-Completion Mafters)} so that
the procedures in Clause 17.10 {Pre~-Completion inspection} and this Clause 17.11
{Pre-Compislion Maffers) are repeated as often as may be necessary to ensure
that all cuistanding matters in relation fo the Works relating to the relevant Phase
are aftendsd to.

Phase Completion Certificate

17.42

17.43

17.14

17.16

Pursuant to the terms of the independent Tester Confract, the parties shalf precure
that the Independent Tester, when he is salisfied that 2 Phase is complete in
accordance with the Complefion Criteria, lesuss a Certificate of Practical
Completion in respect of that Phase o that effect to the Authority and e DBFM
Co.

Without prejudice to Clauses 17.14 and 17.17, the issue of the Certificate of
Practical Completion in respect of a Phase shall, in the absence of manifest error,
bad faith or fraud, be conclusive evidence (but only for the purpose of ascertaining
the relevant Payment Commencement Date), that the Facilities were the Phase
was complete in accordance with the Completion Criteria on the date stated in the
relevant Certificate of Practical Completion.

The independent Tester shali issue the Cerlificate of Practical Completion in
relation to a Phase notwithstanding that there are Snagging Matters. Where there
are Snagging Mattars, the parties shall procure that the Independent Tester shall,
within five (5} Business Days of the date of jssue of the relevant Certificate of
Practical Completion, issue a Snagging Motice which shall specify the Bnagging
Matters and an estimate of the cost of reclifying such Snagging Matters,

Foliowing the issue of a Snagging Notice, DBEM Co shall, in consultation with the

Authority’s Representative and in such manner as to cause as jitie disruption as
reasonably practicable to the Authority's Post Completion Commissioning and the
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18

17.18

17.17

Authority's use of the Faciliies, rectify all Snagging Matters within twenty (20)
Business Days of the issue of the Snagging Notice.

H, within twenty (20} Business Days of the issue of the Snagging Notice, BBFM Co
has failled 1o rectily the Snagging Matlters specified in the Snagging Notice the
Autherity may by ifself (or engage others to} carry out the works necessary {o
rectify the Snagging Matters, at the tisk ang cost of DBFM Ca.

The issue of the Certificate of Practical Completion in respect of a Phase shall in
no way affect the obligations of DBFM Co under this Agreement including in
respect of any Defeots.

As-huilt specification

17.18

As soon as |t is available, after the Issue of the Cerlificate of Practical Completion
in relation io a Phase 1o the extent relaling to that Phase, DBFM Co shall provide
to the Authority a copy of the as-built bullding speciication, together with all as-
built drawings reiating to the Works.

POST COMPLETION COMMISSIONING

Commissioning

18.1

DBFM Co and the Adthority shall, within twenty (20) Business Days following the
Phase Actual Completion Date, respectively underiake and complete DBFM Co's
Post-Completion Commissioning and the Authorty's Post  Completion
Commissioning, in accordance with the Final Commissioning Programme for the
relevant Phase. Both parties shall, at all timas, and in particular in the period
between the Phase Actuat Completion Date and the Actual Commissioning End
Date for the relevant Phase, use reasonable endeavours to assist the other party
fo ensure compliance with the Final Commissioning Programme for the relevant
Phass.

Information

18.2

18.3

18.4

DBEFM Co shall ensure that the Authority's Reprasentative is provided with all the
nfermatian he may reasonably require in relation to DBFM Co's Post-Completion
Commissioning and the Authority shall ensure that DBFM Co is provided with all
information DBFM Co may reasonably requite in relation to the Authorly's Post
Completion Commissioning.

if the Authority's Representative, acting reascnably, makes any comment in
reiation to the carrying out of DBFM Co's Pest-Completion Commissioning, such
comments shall be {aken into account by DBFM Co and if DBFM Co, acting
reascnably, makes any comment in relation fo the carrying out of the Authority's
Post Compigtion Commissioning, such cormment shall be faken into account by
the Authority.

On the completion of DBFM Co's Post-Completion Commissioning and the
Authority's Post Completion Commissioning for 2 Phase the Independent Tester
shall issue the Commissioning Compietion Certificate for that Phase,

Cperational Manuals

185

DEFM Co shall make available on the Site to the Autharity's Representative:
18.5.1 at least twelve (12) weeks prior to the aniicipsted Fhase Actual

Completion Date, one {1} paper copy and one {1} slectonic copy of a
draft operation and maintenance menual in connection with the relevant
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18.6

187

Phase in sufficient detasit to aliow the Authority to plan for the safe and
gfficient operation of the Fagilifies;

18.5.2 on or before the Phase Actual Complation Date, one (1) paper copy and
one {1} eleciranic copy of a final drafi operation and maintenance
manual in connection with the relevant Phase in sufficlent detall te allow
the Authority ta operate and use the Facilities safely and efficiantly;

18.5.3 within twenty (2{) Business Days fallowing the Phase Actual Completion
DBate, one {t) paper copy and one {1} electronic copy of the principal
operation and maintenance manual in connection with the relevant
Phase;

in each case including all manufecturers’ instructions refating to Eguipment
instatied by DBFM Co,

DEFM Co shall provide e the Authority such information after the Phase Actusal
Completian Date as relates to any Snagging Matters or rectification of Defect in
relation io the relevant Phase as is reasonably necessary o allaw for the updafing
of any of the items listed in Clauge 18.5.

On termination of this Agreement (howsoever arising) pricr to the provision by
BBFM Co in accordance with Clause 18.5 of the items listed therein, DBFM Co
shall within ten (10} Business Days of such termingtion provide 2 copy of any
operating and maintenance manual not yet provided {completed as appropriate to
the date of termination} to the Authority.

Pecanting, Decommissioning and Ecuipment Transfer

18.8 The Authority and DBFM Co shaill, as appropriate, underake any necessary
Decanting and Decommissioning activities in accordance with the requirements of
the Final Commissioning Frogramme for the relevant Phase and Appendix D
of Schedule Pant 10 {Gulline Commissioning Programmea), sections 108 and 13 of
the Authority's Construction Reguirerments, and any Equipment transfer in
accordance with Schedule Part 11 {Zquipment), such that DBFM Co s able {0
perform its gbligations in subsequent Phases,

FOSSILS AND ANTIQUITIES

Praperty

191 As between the parties, all fossils, antiquities, and other objects having artistic,
histeric or monetary value and human remains which may be found on or at the
Site are or shall become, upon discovery, the absolute property of the Authority.

Discovery

162 Upon the discovery of any such item during the course of the Werks, DEFM Co

shall:
19.2.1 immediately notify the Autharity's Repressntative of such discavery,
18.2.2 take all steps not to disturk the chject and, if necessary, cease any
Works in s0 far as the carrying out of such Warks would endanger the
obiect or prevent or impede its excavation; and

18.2,3 iake all necessary steps o preserve the object in the same position and
congdition in which it was found.
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Action

18.3

18.4

18.8

1986

The Authority shall procure that the Authonly’s Represeniative promptly, and in
any event within ten {10) Business Days of receipt of nolice pursuant to Clause
19.2.1, issues an instruction to DBFM Co specifying what action the Authority's
Representative requires DIEEM Co to take in relation to such discovery,

DBEM Co shall promptly and ditigently comply with any instruction issued by the
Authority's Representative referred to in Clause 19.3 above (except and to the
extent that such instruction gonstiiutes an Aathority Change pursuant to Clause
18.6 helow in which case the provisions of Schedule Part 16 {Change Protocn
shall apply), at its own cost

i direcied by the Authority's Representative, DBFM Co shall allow representatives
of the Authority to enter the Site for the purposes of removal or disposal of such
discovery provided that such entry shall be subject fo the Authority complying with
all relevant safety procedures, which shali include any relevant construction phase
plans and health and safety plans for the construction of the Facilities, the
Confractor's Site Rules from time to time and any reasonable directions with
regard to site safety that may be issued by or on behalf of the Contractor's Site
Manzager from time fo time.

if, in relation to such discovery, the Authority requires DBFM Co fo carry out works
{being any work of alteration, addition, demgiition or extension or variation in the
Works) which are not works which wouk] be necessary for the purpose of
campliance with Law ar any Consents, it must issue an Authority Change Notice in
accordance with the provisions of Schedule Part 16 {Change Protocof).
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PART 4: QUALITY ASSURANCE

20

QUALITY ASSURANCE

Quality Plans and Systems

281

20.2

20.3

20.4

208

2086

207

DBFM Co shall procure that all aspects of the Project Operations are the subject
of quality management systems in accordance with the provisions of this Clauge
20{Quntily Assurance),

The quality management systems referred to in Clause 20,1 above shall be
reflected in appropriate quality plans, the standard of which shall be consistent
with BS EN ISO 9001 or 8002 (as the case may be) or any equivalent standard
which is generally recognised as having replaced them (or either of them).

Without limitation to the generality of Clause 20.2, there shall be:
20.2.1 a Design Quality Plan;
24.3.2 a Construction Quality Plan; and
20,332 2 Services Quality Plan for each Service,

provided that the Design Qualily Plan and the Construction Quality Plan may be
inegeporated into one dacument.

DBFM Co shall procure that the Project Qperalions are carried out in compliance
with the Quality Plans, All Quality Pians shall be submitted {o the Authority's
Representative in accordance with Schedule Part B (Review Procedure) and
DBFM Co shail not be entitled 1o implement or procure the implementation of any
Quality Plan unless DBFM Co is enittled to proceed with such implementation
pursuant to Schedule Part 8 (Review Procedure),

DBFM Co shall implsment the quality management systems referred to in Clause
20.1 and shali procure that

2061 the Contractor implements the Design Qualiity Pian;
2082 the Confractor implements the Construction Quality Plan;

20.5.3 each Service Providar implements the relevant Services Quality Plan for
each Service being provided by that Service Provider.

Where any aspect of the Project Operatlions is performed by more than one
contractor or subcontractor, then the provisions of this Glause 20 {Qualily
Assurance} {in so Tar as relevant or appropriale to the activities to be performed by
such contractor or subcontrachor) shall apply in respect of each of such contractors
or subconiractors, andg references in this Clause 20 {Quelly Assurance) to the
"Contractor” or the "Service Provider" shall be consirued accordingly. To aveid
doubt, this Clause shall not be consitrued as requiring subcontractors of the
Coniractar or the Service Provider {o have their own quality plans but only ic
comply with the Design Quality Plan and the Consiruction Quality Plan or the
relevant aspects of the Services Quslity Pian {as the case may be).

DBFM Co shall from time fo time submit to the Authority's Representative in
accordance with Schedule Part 8 (Review Frocedure) any changes to any of the
Cuality Plans required for such Quality Plan to condinue to comply with the
requirements set out in Glause 20.2. The Authority’s Representative may raise
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208

comiments on any such proposed change only on the grounds sef out in paragraph
3 of Schedule Part 8 {Review Frocedure).

If there is no objection under Schedule Part 8 {Review Procedure) to a changs to
any Quality Plah proposed pursuant to Clause 20.7, the Quality Flan shall be
amended to incorporate such change.

Quality Manuals and Procedures

20.8

if any Guality Plan refers to, relies on or incorporates any quality manual or
pracedure, then such guality manual or procedure or the relevant parts of it shall
be submitted to the Authonty's Representative at the tirre that the relevant Quality
Plan or part of (or change fo) a Guality Plan is submitted in accordance with
Schedule Part 8 (Review Procedure), and the contents of such quality manual or
procedure shall be taken o account in the consideration of the relevant Quality
Plan or parl of {or change to} a Quality Plan in accordance with Sghedule Part 8
{Review Procedura}.

Quality Management

20,10 DBFM Co shall maintain 2 qualily management system which shall:
20.10.1 ensure the effective operation of the quality systems descrbed in this
Clause 20 {Quallty Assurancs);
26 .10.2 cause 2n audit of the quality systems at reguiar intervals and the findings
of such audit will be reported to the Authority's Representative;
20.10.3require review of all guality systems at intervals agreed with the
Authority's Representative to ensure their confinued suitability and
effectiveness;
20.10.4 require Haison with the Authority's Representative on all matters relating
to guality management; and
20,145 require production of reports and their delivery to DBFM Co,
Quality Monitoring
2011 The Authority's Represenistive may carry out audiis of DBFM Co's guality

management system {including all relevant Quality Plans and any quality manuals
and procedures) fo establish that DBFM Co s complying with Clauses 20.1 and
20.3. The Authorily's Represeniative may carry out such asudits af approximate
intervals of three {3) months and may cany oul other periodic monitoring. spot
checks and auditing of DBEM Co's quality management systems. DBFM Co shall
progura that the Authority’'s Representative shall have an egulvalent right in
respect of the Contracior's and the Service Providet's quality management
systems. [DBFM Co shall co-operate, and shall procure that any Sub-Contracior
co-operates, with the Autherity's Represeniative including providing him with all
information and documentation which he reasonably requirag in connection with
his rights under this Clause.
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PART 5: NOT USED

21 NOT USED
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PART 6: SERVICES

22

THE SERVICES

General obligations

221

222

Throughout the Operational Term DBFM Co shall provide (or procure that the
Service Provider provides) the Services in accordance with:

22.1.1 the Service Level Specification;
22.1.2 the Method Statements; and
22.1.3 the terms of this Agresment.

To avoid doubt the okligations in Clauses 22.1.1, 22.1.2 and 22.1.3 are
independent obligations and:

22.21 the fact that DBFM Co has complied with the Method Statements shall
not be a defence to an allegation that DBFM Co has not satisfied the
Service Level Specification; and

22.2.2 the fact that DBFM Co has complied with the Service Level Specification
shall not be a defence to an allegation that DBFM Co has not satisfied
the Method Statements;

provided that where there is any conflict between the Service Level Specification
and the Method Statements the Authority shall be entitied {in ifs sole discretion) to
decide which shall take precedence and inform DBFM Co of its decision and
CBFM Co shall, at its own cost, be obliged to implement the Authority's decision.

Commencement and phase in of Services

22.3

PBFM Co shall procure that the provision of the Services in respect of a Phase
commences on the relevant Phase Actual Completion Date.

DBFM Co Services Changes

22.4

225

DBFM Co may at any time submiit to the Authority's Representative in accordance
with Schedule Part 8 (Review Procedure) proposals for amendments to or
substitution for the Method Statements or any part of them. If there is no comment
on such proposed amendment or substitution (on the grounds set out in paragraph
3 of Schedule Part 8 (Review Procedure)), then the Method Statements as so
amended or substituted shall be the Method Statements for the purposes of this
Agreement, subject to any further amendment or substitution to which there has
been no comment in accordance with Schedule Part 8 (Review Frocedure).

To avoid doubt, an amendment to or substitution for the Method Statements
proposed pursuant to Clause 22.4 shall not be a Qualifying Change entitling
DBFM Co to any payment (or other compensation) or to any relief from the
performance of its obligations under this Agreement.

No disruption

2286

DBFM Co shall perform the Services so as to co-ordinate with the Authority's
operations on the Site and/or in the Facilities and shall take all reasonable care to
ensure that it does not interfere with the operations of the Authority or any
Authority Party.
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23

227

228

No later than 31™ December in each year the Authority must nofify DBFM Co of
the dates for terms {including any half-term holidays) in the pericd 1* August to
31% July foliowing that notice.

in the event that the Authority wishes either:

2281 terms to have an aggregate yearly duration in excess of the number of
Schoet Days detailed in the Academic Year, or

22.8.2 toc make a change to Core Times,

it must propese a change to the Service Level Specification in accordance with
Schedule Part 16 (Change Profocoh. The Authority is entitled, without proposing a
change to the Service Level Specification in accordance with Schedule Part 16
{Change Protacol}, ta make de minimis changes to the Core Times provided the
total number of hours falling within Core Times remaings the same, unless DBFM
(o van demonstraie to the Authority that such change will not have a de minimis
impact on the cost of andior the delivery of the Services,

MAINTENANCE

Programmed Maimterance Works

23.1

23.2

233

234

238

No later than three (3) months prior to the first Phase Completion Date DBFM Co
shall submit to the Authority's Representative in accordance with Schedule Part B
(Review Procedum) a Schedule of Programmed Maintanance for the period from
the first Phase Completion Date to the expiry of that Confract Year.

Not later than three (3} months prior to the commencemsnt of each subseguent
Contract Year DBFM Co shall submit to the Authority's Representative in
accordance with Schedule Part 8 {Review Procedure) a Schedule of Pregrammed
Maintenance for the next succeeding Contract Year in respect of all Phases
compieted prior te, and all Phases scheduled to be completed in, that Coniract
Year,

Each Schedule of Programmed Maintenance shall contain the following
information (the "Programmed Maintenance information™):

2331 details of the proposed start and end dates for each period of
Programimed Mainlenance, the works (0 be carried out and the proposed
hours of worlke and

23.3.2 detalls of any effect of the Programmed Maintenance on the delivery of
any of the Sarvices andior the sctivities of the Authority.

Mot later than twenty (23} Business Days prior to the commencement of any
quarter {being a three month period commencing on 1 April, 1 July, 1 October or 1
January), DBFM Co may submit to the Authority's Representative for approval in
accordance with Schedule Part 8 {Review FProcedurs) a revision fo the Schedule
of Programmed Maintenance for the Contract Year in which the relevant quarter
falls showing the effect of the proposed changes to the Programmed Maintenance
information. 1f the Authority’s Representative does not raise comments on such
proposed revision in accordance with Bchedule Part 8 (Review Procedura), the
Bohedide of Programmed Maintenanee as revised shall hecome the Schedule of
Programmed Maintenance in respect of that quarter.

Where the Authorily's Representative raises comments in respect of any

Programmed Maintenance periods and/or hours of work shown In a2 Schedule of
Programmed Maintenance in accordance with paragraph 8 of Scheduls Part &
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{Review Procedure}, he shall indicate whether, and if so when, the Programmed
Maintenance can be re-scheduled and {3BFM Co shall amend the relsvant
Schedule of Programmed Maintenancs accordingly.

Programmed and Unprogrammed Maintenance

236

237

238

23.9

DBFM Go shalt not carry out any Programmed Maintenance of Unprogrammed
Maintenance Works save:

23.6.1 in accordance with a Schadule of Programmed Maintenance to which no
objection has been made under Schedule Part 8 (Review Procedure) or,
where comment has been raised in respect of the Programmed
Maintenance petiods andior time, the Schedule of Programmed
Maintenance has been amended pursuant to the Service Level
Specification;

23.8.2 in accordante wilh the procedures set out in Clause 23.8, or
23.6.3 in an emergency, in accordance with Clause 23.8.

Notwithstanding that there has been no objection to a Schedule of Programmed
Maintenancs, the Authority's Representative may, at any time, require DEFM Co
to accelerste or defer any Programmed Maintenance by giving writlen notice to
DBFM Co, {unless otherwise agreed) not less than twenty (20) Business Days
prior to the scheduled date for carrying out such Programmed Maintenance, which
notice shall set out the time andfor pericds at or during which the Authority
requires the Programmed Maintenance to be parformed. DBFM Co shall notify the
Authority of the amount of any additional reasonable costs which # will incur as a
direct consequence of such acceleration or deferment (the "Estimated Increased
Maintenance Costs") within five (5) Business Days of the receipt of the written
notice advising of the requirement for an acceleration or deferment of the
Programmed Maintenance. The Authority shall, within a further period of five (5)
Business Days following receipt by the Authority of notification of the amount of
the Estimaied [ncreased Maintenance Costs, at the Authority's option, sither
confinm or withdraw iis request to accelerate or defer the Schedule of Pragrammed
Maintenance. If the Authority does not respond within this five (8) Business Day
period, the request shall be deemed to have been confirmed. The Authority shall
reimburse DEFM Co the direct and reasonable costs actually inclirred by DBFM
Co as a consequences of such acceleration or deferment up to, but aot exceeding,
the amount of the Estimated [ncreased Maintenance Costs,

¥, in circumstances other than an emergency, the need arises for Maintenance
Works {excluding any works of a de minimis nature in respect of which the parties
have agreed this Clause 23.8 shali not apply and excluding worke carried out for
the purpose of Reclificalion, which shall take place in accordance with the
provigions of Schedule Part 14 {Paymeni Mechanism)), which are not scheduled
to be carried out as part of the Programmed Maintenance ("Unprogrammed
Maintenance Work™, DBFM Co shalt not carry out any Unprogrammed
Maintenance Work unless and untii the Authority's Represenfative has approved
the propused commencement date, the proposed houwrs of work and estimated
duration of the requisite Unprogrammed Mainienance Works in accordance with
the provisions of paragraph 3.9 of Schedule Part 8 (Review Procedura). Nothing
it thig Clause 23.8 (including any approval of the Authority pursuant to Schedule
Part 8 [Review Procedure) shall prevent the Authority from making any deductions
in calculating the Monthly Service Paymants pursuant to the Payment Mechanism,

if, a8 a result of an emergency, the need arises for Unprogrammed Mainlenance
Worke, DBFM Co may carry owt such Linprogrammed Mainfenance Works
provided that DBFM Co shall notify the Authority's Representative as soon as
possible {and in any event within five {8} Business Days of the occurrence of the
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2310

emergency) of the extent of the necessary Unprogrammed Maintanance Works
and the reasons for them. DBFM Co shall take all reasonable steps to minimise
the duration of such Unprogrammed Maintenance Works. Nothing in this Clause
23.9 shall prevent the Authority from making any deductions in calculating the
Monthly Service Payments pursuant to the Payment Mechanism.

Where Programmed Mainienance scheduled 10 be carried out in accordance with
the Schedule of Programmed Maintenance has been deferred by the Authority's
Representative under Clause 23.7, DBFM Co shall not be freated as having falled
to parform the relevant Service on agcount of the condition of the Facilities or any
part of them from the time the Programmed Maintenance was scheduled {0 have
been completed untl the Hme the deferred Programmed Mainfenance was
schaduled o have been completed, but not afferwards, provided always, 1o avoid
doupt, that DBFM Co shall not be relieved from the consequences of any failre to
maintain the Facilities In respect of any period prior to the period for performing the
particular work according io the Schedule of Programmed Maintenance.

§ Year Maintenance Plan

23.11

2312

DBFM Co shall deliver to the Authority's Representative not less than three {33
maonths prior to the Phase 1 Completion Date, and theraaftar not less than twenty
{20) Business Days prior to the commencement of each Contract Year the latest
version af the § Year Mainienance Plan.

The Autharity shall have a right fo Inspect the Facilities and the Maintenance
Weorks to ensure that the Facilties are being maintained in accordance with the
Service Level Specification and that the Faciities comply with the Authority's
Construction Reguirements and DBFM Co's Propesals throughout the Project
Term. The Authority may appoint an independent third parly for the purposes of
carrying out any such inspaction and shall make known the findings to DBFM Co
and the Funders. The parties shall then meet to discuss any implications of such
findings and any steps that are necessary to remedy any failure to comply with
such obligations. DBFM Co shall (subject o Clause 33 (Change FProtocoly) take
into account such discussions in the next Schadule of Pregrammed Maintenance
so that any failure to comply with such obligations shall be remedied.

Authority’s Maintenance Obllgations

23.13

The Authority’'s Maintenance Obligations are as foliows,

23.13.1 not less frequently than once in every five (5) years from the Phase 1
Actual Complation Date, in a good and workmaniike manner to make
good plaster and other interior wall and ceiling finishes and decoration in
afl such parts of the interior of the Functional Areas as were plastered,
finished andior decorated by DBFM Co as part of the Works or in
implementing an Authority Change;

23.13.2 not less frequently than onee in every ien {10} years from the Phase 1
Actuatl Completion Dale, to make good, renew or replace all carpets and
other non-permanent floor coverings in the Funclional Areas provided by
DBFM Co as part of the Works or in implementing an Authority Change;

23,133 not leas frequently than once in every ten (10) years from the Phase 1
Actuat Complation Date, 1o make good, resurface or rastore the finish of
all seri-permanant fioor finishes that are subject o wesr such as wood
floors In the Functional Argas provided by DBFM Co as part of the Works
ar in implementing an Authority Change;

23.13.4 as often as s necessary, to maintain anything provided by the Authority
under a Darogated Low Vaius Changs; snd
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2314

23.18

23.48

2317

23,13 810 ensure that all portable electrical appliances that are connected fo the
glectricity supply in the Faclities by the Authority and Authorlty Parlies
have heen tested in accordance with Law and the “Code of Practice for

- In-service Inspection and Testing of Eechical Equipment” published
from time to time by the Institution of Engineering and Technalogy.

Subject to Clause 23.21, the Authority must carry out and perform the Authority's
Maintenance Obligations ar procure that the Authority’s Maintenance Obligationa
are camied out and performed as often as required by Clause 23.13 and in
atcordance with Good Industry Practice.  Without prejudice to the Authority's
rights under Clause 23.7, the Authorty's Maintenance Obligations must be
scheduled by the Authority so as not to interfers with DBFM Co carrying out
Programmed Maintenance in accordance with the Schedule of Programmed
Maintenance andfor interfere with DBFM Co carrying out Unprogrammed
Maintenance Wark in accordance with Clause 23.8,

If the Authority is in breach of Glause 23.14, DBFM Co may, while the breach is
continuing, give a notice to the Authority requining it to carry out the relevant
Authority Maintenance Obligations. If the Autherity:

23.15.1 does not reply to DBFM Co in writing within ten (10) Business Days of
the date of DBFM Co's notice with a programme for carrying out the
relevant Authority Mainteniance Obligations within & period of ime that is
reasonable having regard o the naturs of the breach, the reasonably
foreseeable consequences of non-performance of the relevant Authority
Maintenance Obligations for the Sarvices and DBFM Co’s obligations
under this Agresment; or

23.15.2 having provided such a programme, does not comply with i,

DBFM Co shall be entitied to perform the Authority's Maintenance Qbligations so
far as necessary to prevert any reasonably foreseeable adverse effect on the
Services andfar DBFM Co's obligations under this Agresment consaquent upon
the non-performance of the relevant Authority Malntenance Obligations.

DBFM Co shall not carry out any DBFM Co's Remedial Services unless and untl
the Authority's Represeniative, pursuant fo this Clause 22,18, has approved or is
deemed to have approved or has specified the proposed commencement date, the
proposed hours of work and the esfimated duration of DBFM Co's Remedial
Services (tfogather the “DRS Timetable"). DBFM Co must give the Autharity not
less than twenty (20 Business Days' notice of its propesed DRS Timetabls, If the
Authorlty's Reprasentative considers that the proposed DRS Timetable is not
consistent with the principles set out in Appendix 2 to Schedule Part § {Review
Procedure), he may specify an alternative DRS Timetable that is consistent with
those principles, which shall be as near to the DRE Timetable proposed by DBFM
Co 28 reasonably practicable. K the Authority's Representative falls either to
approve DBFM Co's proposed DRS Timetable or to specify an altemative DRS
Timetable within fon {10) Business Days of receipt of DBFM Co's proposed DRS
Timatable, he shall ba deamed to have approved i

The Authority must allow DBFM Co and relevant DBFM Co Parties access to the
Site and the Fasilities:

23.17.1 for the purpose of monitoring the carrying out of Authority's Maintenance
Ohligations; and

23.17.2in accordance with the approved DRS Timetable for the purpose of
carrying out any of DBFM Co's Remedial Services.
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2318

2318

23.20

23.21

23.22

if the Authority does not allow access {0 the Site and/or the Facititles as required
pursuant o Clause 23.17.2, or otherwise prevents or interferes with DBFM Co and
any refevant DBFM Co Party performing the DBFM Co Remedial Services, DBFM
Co may propase a hew DRS Timetable in respect of the relevant DBEM Co’s
Remedial Services and Clause 23.18 shall apply.

In carrying out and performing DBFM Co's Remedial Sarvices, OBFM Co must
comply with the standards applicable to the relevant Authority's Mainterance
Chbligations and Good industry Practice and must use reasonable endesvours o
match colours and other finishes to those that currently exist in the refevant part or
parts of the Facilities,

The Authority must reimburse DBFM Co all reasonable costs that it incurs in
carrying out and performing DBFM Co’s Remedial Services in accordance with
this Clause 23.

Notwithstanding the terms of Clauses 23.14 to 23.19 zbove, DBFM Co is
responsible for,

23.21.1 making good any defects in plaster and other interior wall and celling
finishes and decoration and floor coverings referred fo in Clauses
23.13.2 and 23.13.3 provided by DBFM Co as part of the Works or in
implementing an Authority Change, caused by defective design or
workmanship in the carrying out of the Works or in implementing the
Authority Change; and

23.21.2 making good any defects in plaster and other interior wall and ceiling
finishes and decoration and floor coverings referred to in Clauses
23.13.2 and 23.13.3 provided by DBFM Co as part of the Works or in
implementing an  Authority Change {whether or not these have
subsequently been replaced or renewed by the Authority and things
referred to in Clause 23.13.4) consequential on any Programmed
Maintenance or Unprograrnmed Maintenance or any act or omission of
DBFM Co.

The Authority and DBFM Co shall co-operate with each other to coordinate any
activities that the Authorily proposes to underfake o implement any of the
Authority’s Maintenance Obligations and DBFM Co's Pregrammed Maintenance
and OBFM Co must include the Authority's intentions with regard to performing the
Authority's Maintenance Chligations in the Schedule of Prograrmmed Maintenanhces
for each Contract Year,

Energy for Repairs

23.23

23.24

23.25

Subject to Clause 23.24, the Authority s entitled to be reimbursed by DBFM Co for
costs incurred by the Authority for Utilities supplied to the Facilities during the
Operational Term that are consumed in the process of DEFM Co or any ODBFM Co
Party carrying out operationg 1o rectify an Availability Failure,

For the purpose of applving Clause 23.23 the cost of each Udlity shall be
considered separately and Clause 23.23 shall not apply if the costs congemed, in
respect of the particular Availability Failure, do not exceed the daily average cost
based on hills paid by the Authority to the supplier of the relevant Utility to the
Facilifies over the most recent 12-month peried for which figures are available.

Where the Authority claims reimbursement of Ulllities costs pursuant to Clause
23.23 it must resscnably estimate those costs using all available evidence and
send DBFM Co a statement showing its calculation of the amount olaimed along
with its supporfing evidence. Unjess DBFM Co disputes the statement within ten
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{10) Business Days of receipt, the Authority will be entitled, fo set-off pursuant {0
Clayse 34.8, the amount claimed.

MONITORING OF PERFORMANCE

Monitoring

241

242

in carrying out the Senvices, DBFM Co shall, and shall procure that all DBFM Co
Parfigs and any other persons for whom 1t is responsibie shall, comply with the
provisions of Schedule Part 12 {Service Requiremenis).

DBFM Co shall be responsible for monitoring its performance of this Agreement
during the Operational Terrn, in the manner and at the frequencies set out in
Schedule Part 12 {Service Requirements). DBFM Co shall provide the Authority's
Representative with relevant particulars of any aspects of its performance which
fail ta meet the requirements of this Agresmerit (Unless otherwlse nofified in writing
by the Authorty). The Authority may at all reasonable times observe, inspect and
satisfy itself as to the adequacy of the monitoring procedures {including without
fimitation carrying out sample checks).

Grounds for Warnlng Notices

24.3

if at any tme during the Qperational Term {(other than by reason of a Force
Majeure Event, a Relief Event or an Emergency):

24.31 the tola! Deductions for any Contract Month amount fo more than 0.58
per cent of the Annual Service Payment for the curtent Contract Year; or

24.3.2 the total Deductions in each of any three Contract Months in any six
consecutive Contract Months amount to more than 0.46 per cent of the
Annual Service Payment for the current Contract Year,;

the Authority's Represenialive may sorve a Warning Notice on DBEM Go,
provided always that, to give DBFM Co time o iske appropriate rectificalion
measures, the Authority's Representative shall not be entitted:

{a) to serve more than one Warning Notice in any month;

{bi {0 serve a Waming Netice in any two consecutive
months o the exient that the same event has
goniributed o the Authority's right to serve the
Waming Nolice, but provided thaet DBFM Co
demonsiraies to the Authority that it hes iaken gl
reaschable steps to remedy the cause of that event,

Warning Notices Disputes

24.4

if DBFM Co disputes that the Authorlly was or is entitied to serve a Waming
Motice, DBFM Co may refer that dispute for determination under the Dispute
Resolution Procedure for resolution. If, after the Authority's Representative issues
2 Waming Notice, the parfies subseguently agree, or it is determined under the
Dispute Resolution Procedure that the Warning Notice was served without
justification, that Waming Notice shall be recalled or shall be cancelled and
deemed not to have been served.

Authority's remedial rights

24.5

The provisions of Clauses 24.6 to 24.9 {inclusive) shall apply If the Authority,
acting reasonably, considers that | needs to take action in connection with the
Services:
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245

247

24.8

24.9

2451 because of an immediate and serious threat to the health or safety of any
user of the Facilites; or

24.5.2 toprevent or address material interruption in the provision of one or more
of the Bervices,; or

24.53 because of a risk of the ability of the Authority or any Community
Services Frovider to provide the relevant Community Services being
prejudiced to a material degree.

If any of the circumstances set out in Clause 24.5 arise (without prejudice to its
rghts under Clause 43 (DBFM Co Lvent of Defaull) or any other express rights
under this Agreement} and the Authority wishes fo take action {either by itself or by
engaging others), the Authority shall notify DBFM Go in writing of the following:

2481 the action it wishes o take;

24.68.2 the rgmson for such action;

245.3 the date it wishes to commence such action;

24 6.4 the time peried which it balieves will be necessary for such action; and

2485 ic the sxtent praciicable, the effact on DBFM Co and its obligation {o
provide the Services during the period such action is being taken.

Following service of such natice, the Authority shall take such action as has been
hofified under Clause 246 and any consequential additional action as i
reasonably belleves is necessary {togethet, the "Required Action”) and DBFM Co
shall give all reasonable assistance to the Authority while if (s {aking the Required
Adtion, Teo the extent that the Authority performs any of the gbiligations of DBFM
Co hereunder or underiakes tasks that would otherwise be undertaken by DBFM
Co pursuant o this Agreement, the Authority shall perform such obligations or
undertake such tasks fo the same standard as would be required of DBFM Co
tnder the terms of this Agreement.

if the Required Acfion is taken other than asg a result of a breach by DBFM Co of
its obligations under this Agreement, then for so long as and fo the extent that the
Required Action is taken, and this prevents DBFM Co from providing any part of
the Services:

24 81 DBFM Co shall be refieved from its obligations o provide such partof the
Serviges; and

24.8.2 in respect of this period in which the Authority Is taking the Requirsd
Action and provided that DBFM Co provides the Authority with
reasonable assistance (such assistance to be at the expense of the
Authority to the extent that additional costs are incurred}, the Monthiy
Service Payments due from the Autherity to DBFM Co shall equal the
amounts that DBFM Co would receive i it were satisfying all of its
obligations and providing the Services affected by the Required Action in
full over that period and the Authority shall indemnify DBFM Co against
all Direct Losses sustained by DBFM Co as a result of the Authority
taking the Required Action.

if the Reguired Aclion is taken as a result ¢f a2 breach by DBFM Co of its
cbiigations under this Agreement, then for so long as and to the extent that the
Required Action is tzken, and this prevents DBFM Co from providing any part of
the Servicas;
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24.2.1 DBFM Co shall be relieved of its obligations to provide such part of the
Services; and

2492 in respect of the perind in which the Authority is teking the Required
Action, the Monthly Service Payments due from the Authority to DEFM
Ca shall equal the amounts DBFM Co would recaive i it were satisfying
all of its obligations and providing the Services affacled by the Required
Action in full over that period, less an amount equal 1o all of the costs
incurred by the Authority in taking the Required Action (including, without
Bmitation, an appropriate sum in respect of general staff costs and
averheads}.

Emergencies

2410

24.11

if an Emergency arises during the Operational Term which cannot be dealt with by
performance of the Services, the Authority may instruct DEFM Co to procure that
such additional or alternative services are undertaken by DBFM Co as and when
required by the Authority 1o ensure that the Emergency is deall with and normal
operation of the Facility resumes as saoon as is reasonably practicable.

The cost of any additional or alternative services provided by DBFM Co under
Clause 24.10 shall be bome by the Authority and paid in accordance with Clause
34 {Paymant). The Authority will not be entifled to levy Deductions in respect of
any failure {0 provide the Services 10 the axtent that such Tailure afises by reason
of DBFM Co's compliance with Clause 24.10.

TUPE AND EMPLOYMENT MATTERS

No Employee Transfer

251

252

The Authority and DBFM Go agree that there are no individuals employed by the
Authorily or any other sub-confractor of the Authority whose contracts of
smployment will, by virtue of the fransfer io DBFM Co of responsibility for provision
of {or procuring the provision by Service Providers ¢f) any of the Services in
accorgance with this Agreement and in accordance with the Transfer Regulations,
have effect after the date or dates of such transfer as agreed by the parties {each
a "Relevant Service Transfer Date"} (or at any other time) as if originally made
between those persons and the relevant Service Provider.

Iif it Is subsequently agreed or determined that there are persons employed by the
Authority or any other sub-contractor of the Authority whose contracts of
amployment do have effect after the Relevant Service Transter Date as if originally
made between those persons and the relevant Service Provider ("Transferring
Btafi”™) then:

25.2.1 the Autharity shali within ten {10) Business Davys of ihe date on which it
was so agreed o determined have the opportunity to offer or procure the
offer of a position as an employee of the Authority to some or all of the
Transferring Staff;

25.2.2 DBFM Co shall procure that no person to whom the Authority hag offered
a position in accordance with Clause 2521 shall he dismissed by
reason of redundancy untl the period  for acceptance of such offer has
expired and the person in question has not accapted such offer; and

25.2.3 subjectto Clauses 25.2.1 and 2522, DBFM Co or any Service Provider
shall be entitled lo dismiss any or all of the Transfarring Staff by reason
of redundancy provided that DBFM Co shall and shall procure that any
Service Provider shall carry out in the required manner any obligation to
gonsult with the Transferring Staff or any of them, or thelr respective

39



representatives, and shall use all reasonable endeavours to mitigate the
amount of any cosls payable in respect of the Transferring Staff or their
dismissal.

The Authority shalt indemnify DBFM Co against any cosis referred to in Clause
25.2.3 reasonably incurred by DEFM Co (or by a relevant Service Provider and for
which DBFM Co is responsible) and shall reimburse any costs reasonably and
property incurred by DBFM Co or the Service Provider in employing any
Transferring Staff prior to the expiry of the period referred to in Clouse 25.2.2.

Compliance with Legisiation and Authority Policies

25.3

25.4

DBFM Co shall comply and shall procure that each Service Frovider and af
persons employed or engaged by a Service Provider in connection with the
provision of any Service shall comply at all times with the Law on health and safety
at work and on anti-discrimination and equal opporlunities.

DBFM Co shall procure that sach Service Provider takes sl reasonable steps to
procure that all persons including any employad or engaged by 2 Service Provider
in connection with the provision of any Service shall, so far as applicable, comply
with the Authority Policies as regards health and safety at work {including the
Authority Policy regarding smoking) and with those relating to anti-tliscrimination
and equal apportunities (ncluding those relgting to harassment). DBFM Co also
shaill take and shall procure that every Service Provider shall take all such steps
as the Authority may reasonably require, which shall include co-operation with
zction proposed or taken by the Authority, to ensure that the Authority complies
with its daty under Section 3{1) Health and Safety at Work Act 1974 regarding the
conduct of the undertaking of the Authority.

DBFM Co Indemnities

285

258

DBFM Co shall indemnify and keep indemnified In full the Authordty and, at the
Authority's request, each and every Service Provider who has or shall provide any
sarvice equivalent to any of the Services against:

25,81 claims in respect of all emoluments and 2l other contractual or statutory
payments unpaid by DBFM Cc or a Service Provider to any person
entitled to such payments from DBFM Co or a Service Provider who is or
has been empioyed or engaged by DBFM Co or any Bervice Provider on
of after the Relevant Service Transfar Date bul prior 16 the date of expiry
or termination of this Agreement, and ail income tax and pension and
natichal insurance contributions payable thereon; and

25.5.2 insofar as Clause 25.5.1 does not apply, all Direct Losses incurred by the
Autherity as a result of any claim against the Authority in respect of any
liability to any person who is or has been employed or engaged (whether
as a consequence of the Transfer Regulations or of the provisions of this
Clause 28} by DBFM Co or any Service Provider in connection with the
provision of any of the Services, where such dlaim grises as a result of
any Bt or omission of DBFM Co or the Service Provider occurring after
the Helevani Service Transfer Date and before the axpiry or isrmination
of this Agreement;

BUT the indemnities in Clauses 25.8.1 and 25.5.2 shall not apply to the extent that
the clalm arises from a wrongful act or omission of the Authority or is In respect of
sums for which the Authority is liable pursuant to Clause 25.2.

Clause 49.3 {Conduct of Claims) of this Agreement shall apply where any claim is

made in respect of the indemnities given by DBFM Co under Clause 25.5 (DBFM
Co Indemnities).
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27

Position on expiry or earlier termination of this Agreemant

257

258

2569

On the expiry or eariier termination of this Agreement, the Authority and DBFM Co
agree that it is their intention that the Transfer Regulations shal! apply in respect of
the provision thergafier of any service equivalent o a Service but the position shall
be determined in accordance with the Law at the date of expiry or termination as
the case may be and this Clause is without prejudice to such determination.

DBFM Co shall not and shall procure that no Service Provider shall make any
material changs to the terms and conditfons of employment of any person
employed in the provision of any Servics, transfer any person employed in the
provision of any Service 1 another part of its business, or materially increase or
decrease the number of such persons:

2581  within the period of hwelve {12} months immediately preceding the expiry
of this Agresment, or

2582 within the period of twelve (12} months before the termination of this
Agreement or, if sharter, during the period of notice of termination

withaut the Authority's consent (which shall not be unreasonably withheld), except
if such change is required by Law.

i the Transfer Regulations do not apply on the expiry or earliar termination of this
Agreement, the Authority shall ensure that each new provider of a service
equivalent to & Service on or after the expiry or sarlier termination of this
Agreement (including the Authorily) shall offer employment to the persons
empioyed by DBFM Co or a Service Provider in the provision of the Service
immediately before the expiry or earlier tarmination of this Agreement and shall
indemnify DBFM Co or a Service Provider for Direct Losses any of them may
suffer or incur as a result of its failure 1o do so, and for any costs, claims or
Habilities for redundancy payments {whether statutory or confractual).

i an offer of emplovment is made in accordance with Glause 25.3 the employment
shall be on the same terms and conditions as applied immediately before the
expiry or earlier termination of this Agreement including full continuity of
employment, except that the Authority or other new setvice providetr may af its
absolute discretion not offer such terms and condilions if there has besn any
change to the terms and conditions of the persons cencemed in breach of Clause
25.8.

NOT USED

SITE SECURITY AND PERSONNEL IBSUES

Access

27.1

27.2

The Authotity shall have the right to refuse admittance o, or order the removal
from, the Facilities of any person employed by {or acting on behalf of) DBFM Co,
aty DBFM Co Parly or any sub-contractor whose presence, in the reasonable
opinion of the Authority, Is likely 16 have a material adverse effect on the provision
by the Authorty andfor any Communilty Services Provider of the relevant
Community Services at the Facilities of who is not a fit and proper person to bée in
the Fadilities.

Action teken under Clause 27.1 shall forthwith be confirmed in writing by the

Authority to DBFM Co and, to avoid doubt, shall not relieve DBFM Co of any of its
obligations under this Agreement,
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27.3

274

if and whenh so dirscted in writing by the Authority, DBFM Co shall within fwenty
{20} Business Days provide a list of the names and addresses of a2l persons it
expects may require admission in connecton with this Agreement, fo any
premises occupied by the Authority, specifying the capacities in which those
parsons gre concerned with this Agreement and giving such other patticulars as
the Authority mzy reasonably require.

The decision of the Autharity as to whether any parson is {0 be refused admission
shall b fingl and conclusive,

Authority Policies

275

278

277

DBFM Co shall, and shall procure that all DBFp Co Parties shall, comply at all
times with the Authority Pdlicies.

The Authority shall netify DBFM Co of any proposed change to the Authority
Policies as soon as practicable {and, in any event, prior {o such change taking
effect} and consult with DBFM Co. Subject to Clause 27.7, such change shall take
effect as a Changs in accordance with Schedule Part 18 (Change Profosof).

The Authority may, at ifs sole aption, notify DBFM Co that DBFM Co shall not be
obliged to comply with any change to any Authority Policy and that DEFM Co
should continue to comply with the relevant Authority Policy prior to any change in
which case such change shall not take effect as 2 Change in accordance with
Schedute Part 16 (Change Protocol).

Resourees antd training

27.8

278

DBFEM Co shall procure that!

27.8.1 thers shall at all times be a sufficlent number of staff {including all
relevant grades of supervisory staff} engaged in the provision of the
Servicas with the reguisite level of skill and experience. To avoid doubt,
this obligation shall include ensuring that there are sufficient staff to
gover periods of holiday, sickness, other absence, and anticipated and
actual negks in demand for each of the Services; ardd

27.8.2 all staff receive such fraining and supervision as is necessary fo ensure

the proper performance of this Agreement and compliance with all health
and safety rules, precedures and requirameants,

NOT USED.

Convictions and disciplinary action

2710

DBFM Co (to the extent permitted by Law) shall procure that all potential staff or
parsans performing any of the Project Operations (other than Transferring Staff as
confirmed by the Authority whose duties do not thereafter change so that they may
ipasonably be expacted to have access lo childran, the elderly and/or vulnerabla
adults in the course of their employment or engagerment) who may ragsonably ba
expacted in the course of their employment or engagement to have access to
children, the elderly andfor vulnerable adults;

27.10.1 are questionad concerming their Convictions; and

27.10.2 only in the case of potential staff who may reasonably be sxpected in the
course of their empleyment to have access (o children, the elderly andfor

42



28

2711

2742

27.13

27.14

vulnerable adults, are required fo compiete a Profecting Vulnerable
Groups Scheme form.

BFM Co shall procure that no person who discloses any Convictions, or who is
found to have any Convictions folfowing the compietion of a Protecting Yulnerable
Groups Scheme form, in either case of which DBFM Co or a Service Provider is
aware or ought to be aware is employed or engagad in the provision of the Project
Opergtions without the Authorily's prior written consent {such consent not fo be
unreasonably withheld or delayad).

DBFM Co shall procure that the Autherity is kept advised at all times of any person
employed or engaged by DBFM Co or any Service Provider in the provision of any
of the Project Operations whe, subsequent to his/her commencement of such
employment or engagement, receives a Convictien of which DBFM Co or a
Service Provider becomes aware or whose previous Convictions become known
o PBFM Co or a Service Provider.

The Authority's Representative (acting réasonablyd may instruct DBFM Co to
procure that appropriate disciplinary action is teken against any employee of
DBFM Ce or any Sub-Contracior {in accordance with the terms and conditions of
employment of the employee concernsd) who misconducts himsel or is
incompetent or negligent in his duties or whose presence or canduct on the Site or
at work is otherwise considered by the Authority’s Representative (acting
reasonably) to be undesirable. The Authority shall co-operate with any such
digciplinary proceedings and shall be advised in writing by DBFM Co of the
giicome.

DBFM Co shall procure that there are set up and maintained, by it and by al
Service Providers, personnel policies and procedures covering ail relevant matters
{including discipline, grievance, equal opportunities and health and safety). DBFM
Co shall procure that the terms and the implementation of such policies and
procedures comply with Law and Good Industry Fraciice and that they are
published in wrillen form and that copies of them {and any revisions and
ameandments {o them) are forthwith issued t© the Authority.

Management

2715

27.16

Not ged.

DBFM Co shall provide, and shal procure that il Service Providers provide, to the
Authority upon requesi details of their respective management organisations.

Lisis and Records

2717

DBFM Co shali procurg that the Authority's Representative shall at all reasonable
timés have access t¢ all material details in respect of all emplovees of DBFM Co
or any Service Provider engaged in the provision of the Services including
numbers and categories of staff employed 0 perform the Services and Including in
respect of each such employee:

27.17 .1 details of qualifications; and

27.17.2 details of training undertaken by the employee.

STOCKS CONSUMABLES, MATERIALS AND EQUIPMENT

Standards
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281 All goods, equipment, consumables and materials which are to be used in the
provision of the Services shall be of satisfactory quality.

28.2 DBFM Co shelt ensure that the goods, equipment, consumables and materiais
ysed by it or any Sub-Contractor in connection with the provision of any of the
Services (each as a distinct and separate obligation} are:

28.2.1 maintained in a safe, serviceable and clean condition in accordance with
Gond Industry Practice;

28.2.2 of the type specified in the Service Level Specification andfor the Method
Statements {where appropriate); and

28.2.3 in compliance with any relevant rules, regulations, codes of practice
andfor British or European Standards,

and shall, as soon as practicable after receiving a request from the Authority's
Representative, supply o the Authority's Representative evidence to demongtrate
its cormpiiance with this Clause 28.2.

78.3 DBFM Co shall procure that sufficient siocks of goods, consumables, equipment
and materials are held in order to comply with its obligations under this
Agreement.

Hazardows substances and materials

28.4 DEFM Co shall not install, keep or use in or on the Faciliies any materlals,
equipment or apparatus the installation, keeping or use of which is fikely to cause
(or in fact causes):

28,41 material damage to the Fadilities;

28.4.2 dust, noise or vibralion constifiting a nuisance to the owners andior
occupiars of any properly adjoining or near {o the Facilities, or

28.4.3 the generatfion, accumulation or migration of any hazardous substance in
an unlawfu! manner whethar within or outside the Fagcilities,

and shall use all reasonable engdeavours to ensure {by directions to staff and
otherwise} that all materials, equipment or apparatus in or on the Fadilities is
operated s0 as fo minimise nolse and vibration fikely to causs annoyanes of
disturbance and the untawful generation or migration of any hazardous subsiance.

285 DBFM Co shall not bring in or on to (or keep or maintain in or on) the Facilities any
hazardous materials or equipmant without the pricr written consent of the Authority
and unless DEFM Co has complied with all relevant Law.

288 Without prejudice to the generality of ils obligations, DBFM Co shail:

28.6.1 procire that all hazardous materials and equipment used, by i or by a
Sub-Contractor or used on bahaif of any of them, or sicred, by it or by a
Sub-Contractor or stored on behalf of any of them, on the Site are kept in
accordance with all relevant Law and Good |ndustry Practive, properly
and securely iabelled and stored, under appropriate supervision and
used only by appropriately frained and competent staff, and

28.6.2 use all practicable and reasonable means to
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28.7

28.6

28.9

(a prevent of cotintaract, to the satisfaction of the
Aythority's Reprasentative, the unlawful emission of
any such hazardous substance,

(b} avoid the uniawhs discharge into any conducting
media serving the Facilites of any hazardous
substance;

(€) prevent the unlawful generation, accurwiation or
migration of any hazardous substance at ar from the
Facilities; and

{d} prevent any environmental claims arising or any
circumstances arlsing Hkely to resutt in  any
environmental claims,

in so far as any such hazardous substance is, or should be, under the
control of DBFM Co pursuant to this Agreement.

The Autharity shali:

28.7.1 procura that all hazardous materials and equipment used, by it or by any
Authority Party or used on behalf of any of them, or stored, by it or by
any Authority Parly or sterad on behalf of any of them, on the Site are
kept in accordance with all relevant Law and Good industry Practics,
properly and securely tabstied and stored, under appropriste supervision
and used only by appropriately trained and competent staff; and

28.7.2 use all practicable and reasonabie means (o

{a} prevent or counteract the unlawiul emission of any
such hazardous substance;

{b} avoid the unlawiul discharge inte any conducting
media serving the Facilties of any hazardous
substance;

{c) prevent the uniawfl generation, accumuation or

migration of any hazardous substance at or from the
Facilities; and

{d} pravent any environmental claims arnsing or any
circumstancas  arising likely to result in any
environmental claims,

in s0 far as any such hazardous substance is, or should be, under the
contral of the Authority.

DEFM Co shall maintain & COSHH register in relation fo hazardous materials and
aquipment used or kapt by it and by DBFM Co Parties at the Site and shall ensura
that a copy of the CUSHH register Is held at the Site, and at DBFM Co's registerad
office, and that a copy thereof is given to the Authority, including coples of any
changes when made. Except as required by Clause 28.10, DBFM Co shall have
no responsibility for keeping any records of hazardous materials or equipment
used of keplt by any other parly at the Site.

The Authority shall maintain 8 COSHH register in relation to hazardous materials
and equipment used or Kept by it and by Authority Parties at the Site and shait
ensure that a copy of the COSHH register is given to DBFM Co, including copies
of any changes when made. The Authority shall have no responsibility for keeping
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2810

any records of hazardous materials or squipment used or kept by the DBFM Co or
DBFM Co Parties at the Site.

DBFM Co shaill ensure that the latest copy of any COSHH register given to it by
the Authority pursuant to Clause 283 is kept with the COSHH register to be
maintained by DBFV Co pursuant to Clause 28.8 but shall have no responsibitity
for the accuracy or compieteness of the information in such copy register.
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PART 7: DELAY EVENTS, RELIEF EVENTS AND FORCE MAJEURE

28

DELAY EVENTS

24.1

28.2

29.3

if, at any time, DBFM Co becomes aware that there will be {or is likely to bs) a
delay in completion of the Works relating to one or more Phases, DBFM Co shall
forthwith give nolice to the Authority's Representative (o that effect specifying the
relevant delay of impediment. In relation to any such delay ot impediment if the
Authority's Represantative is satisfied, or 1t i5 determined in accordance with
Schedule Part 20 (Dispute Resolufion Procedure), that such delay or impediment
has ansen as a result of the occurrence of a Delay Event, then, subisct to Clause
28.2, the Authority’s Representative shall allow DBFM Co an extension of tme
equal to the delay or impediment caused by such Delay Event {laking into account
reasonably foreseeable consequences of the Delay Event) and shall revise the
relavant Phase Gompletion Date(s) accordingly but to avoid doubt, there shall be
no extension to the Project Term as a result of any such delay or impediment.

If DBFM Co is {or claims o be)} affected by a Delay Event:

28.2.1 U shall (and shall procure that the DBFM Co Parfies shall) take and
contihue fo lake aff reasonable steps {o efiminate or mitigate the
consequencas of such an avent upon the performance of its obligations
under this Agreement and, where relevant, resume performance of its
obligations affected by the Delay Event as soon as practicable; and

29.2.2 it shall neither be refieved from liability under this Agreement nor entitied
v any extension of fime for the purpose of Clause 28 (Delay Evenis) o
the extent that it is delayed or impeded dus fo its failure (f any) to
comply with its obligations under Clauge 28.2 1 above,

For the purposes of this Agreemeant, a Delay Evend means any of the following to
the extent in each case that there will be (or is likely 1o be) a delay in complaetion of
a Phage or Phases;

28.3.1 the occurrence of a Qualifying Change in relation ic which it has been
agreed or determined that the implementation of the Authority Change
wolild delay the completion of a Phase or Phases;

28.3.2 any breach by the Authority and/or any Authority Party of any of the
Authority's express obligations under this Agreement o the extent in
each case that any such breach is not caused, or contributed to, by
DBFM Go or any DBFM Co Party;

28.3.3 the execution of works on the Site not forming part of this Agreement by
the Authority or any contraciors empioyed by the Authority;

20.3.4 opening up of the Works pursuant to Clauses 13.3 o0 13.7 {inclusive}
where sUch Works are not subsequently found to be defective (unless #
is agreed or determined in accordance with Schedule Part 20 (Dispute
Resofution Procedure) that the opening up of the Werks was reasonable
in the fight of other detects previously discoversd by the Authority);

2835 Force Majeure;

2938 aRelief Event;

2837 a Relevant Change in Law referred to in Clause 32.3.1 (Discriminatory
Change in Law) and Clause 32.3.2 {Specific Change in Law); or

47



29.4

29.5

29.5

297

28.3.8 the occurrence of circumstances deemed o be a Compensation Event
pursuant to Clause 106.4; or

2838 the occurrence of a Title Compensation Event.

Without prejudice to the generality of Clause 28 {Defay Events), DBFM Co shall
give notice in writing to the Authority’s Representative as soon as it (or the
Contractor) can reasonably foreses a Delay Event occurring or, if the same is not
reasonably foreseeabie, as scon as i for the Contractor) shall become aware of a
Delay Event DBEFM Lo shall within twelve {12) Business Days after such
nobification, give further written details to the Authority's Representative which shall
inciude:

29.4.1 a statement of which Delay Event the claim is based upon;
28.4.2 details of the circumstances from which the Delay Event arisas;

28.4.3 details of the contemporary records which DBFM Co will maintain 1o
substantiate its claim for exra time;

28.4.4 details of the consequences (whether direct or indirect, financial ar nan-
financial) which such Delay Event may have upon completion of retevant
Phase{s}); and

2845 detalls of any measures which DBFM Co proposes o adopt fo mitigate
the consequences of such Delay Event.

As soon as possible but in any event within seven (7) Business Days of DBFM Co
{or the Contractor) receiving, or becoming aware of, any supplementat infermation
which may further subgtantiate or support DBFM Co's claim then, provided that
Phagse Completion Date has not otherwise already been revised pursuant 1o
Clauge 28.7, DBFM Co shall submit further particulars baged on such information
o the Authority's Reprasentative.

The Authotity's Representative shall, after receipt of writters details under Clause
28.4, or of further pariiculars under Clause 28.5, be entitled by ndtice in writing to
require DBFM Co to provide such further supporting particulars as he may
reasonably consider necessary. DBFM Go shall afford the Authority's
Representative reasonable facilities for investigating the validity of DBFM Co's
claim including, without limitation, on-site inspection.

Subject to the provisions of this Clause, the Authority's Representative shal revise
relevant Phase Complation Dalefs) in accordance with Clause 28.1 {Delay Evenis)
as soon as reasonably practicable and in any event within five (5} Business Days
of the [ater of

29.7.1 the date of receipt by the Authority's Representative of DBFM Co's notice
given in aoocordance with Clausa 294 and the date of receipt of any
further particulars {if such are required under Clause 29.6), whichever i3
the fater; and

29.7.2 the date of receipt by the Authority's Representative of any supplemental
information supplied by DBFM Co in accordance with Clause 28.5 and
the date of receipt of any further particuiars (f such are required under
Clause 29.6), whichever is the ialer,

[f DBFM Co has failed to comply with the requiremenis as o the giving ¢f nofice
under Clause 294, or has failed to maintain records or afford facilities for
inspection {0 the Authority's Representative, then DBFM Co shall not be entitled to
any extension of time (and the relevant Phase Comgplation Date(s) shall not be
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28.8

revised) in respect of any period of delay by DBFM Co in giving notice or providing
information under Clause 22,4 andfor o the extent that its failure to maintain
records o afford facilities for inspection to the Authorily’'s Representative has
prevented the Authority's Representative from assessing the consequences of the
Oelay Event.

if:

28.8.1 the Authority's Representative dedlines to fix a revised Phase
Completion Date(s); or

28.8.2 DBFM Co considers that a different Phase Completion Dalefs) should be
fixed; or

29.8.3 there is a disagreement as to whether a Delay Event has occurred,

then DBFM Go shall be entitled {o refer the matier for deterrination in accordance
with Schedule Part 20 {Dispute Rescfulion Procedure).

Compensation

289

2910

28.11

If the Delgy Event is a Compensation Event DEFM Co's sole right to compensation
shall be as provided far in Clauses 2911 to 29.13 inclusive.  To avoid doubt, no
uther Delay Event shaill entile DBFM Co to receive any campensation save as
stherwise expressly provided i

29.8.1 Schedule Part 16 {Change Proiocoly in the case of a Delay Event
referred to in Clause 29.3.1 {subject always to the provisions of Clause
32 (Changes in Law)y,

28.9.2 Clause 32 (Changes in Law) in the case of g Delay Event referred fo in
Clause 29.3.7; or

2893 Clause 10.4.4 {Responsibiity for Ground Conditions and Contarninafion)
in the case of a Defay Event referred to in Clauss 28.3 8.

For the purposes of Clause 29.9, a Compensation Evart means:

29.10.1 any Deiay Event referred to In Clause 28.3.2, Clause 29.3.3, Clause
29.3.4 or Clause 29.3.9 for which, in each case, it has been agreed or
determined pursuant to this Clause 28 (Delay Events) that DEFM Co s
antitled fo an extension of time;

29.10.2 In the peariod prior to @ Phase Actual Completion Date, in circumsiances
where there s no delay In completion of the relevant Phase any breach
by the Authonty andfor any Authority Parly of any of the Authority's
express obligations under this Agreament to the extent that such breach
is not caused, or contributed to, by DBFM Co or any DBFM Co Party; or

29.10.3 the ocourrence of circumstances deemed fo be a Compensation Event
pursuant to Clause 10.4,

Subject {o Clause 2912, if it is agreed, or determined, that there has been a
Compansation Event, and DBFEM Co has Inourred loss (including loss of revenue;
andior expense as a direct resulf of such Compensation Event, DBFM Co shall be
ertitled 0 such compensation as would place DBFM Co in no better or worse
position than it would have been in had the relevant Compensation Event not
occurred. DBFM Co shall prompily provide the Authority's Representative with
any additonal information he may require in order to determine the amount of
such compensation.
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2012  DBFM Co shsll ke all reasonsble steps so as o minimise the loss and/or
expense referred to in Clause 23.11 in relation to any Compensation Event and
any compensation payabie shall:

29.12.1 exclude any amounis incurred or to be incurred as a result of any fallure

of DBFM Co {or any DBFM Co Party) {0 comply with this Clause 29.12;
and

20.12.2 be reduced by any smount which DBFM Co has rocovered or will

racover under any insurance policy {or would have recovered if it had
complied with the requirements of this Agreemant or of any policy of
insurance reguired under this Agreement) which amount, o avoid doubt,
shall not include any sxcess or deductibles or any amount over the
maximum amount insured applicable te any such insuranca palicy.

20,13 The amount of any compensation dug o DBFM Co under Clauss 29.11 shall be
agreed between the parties or, faling agreement, determined pursuant to
Schedule Part 20 {Dispute Resolufion Procedure) and such compensation shall be

pavable:

29.13.1in respect of compensation for a Compensaiion Event to the extent

resuiting in Capital Expenditire being incurred the Authority shall
compensate DBFM Co for the aclual Capital Expenditure incurred by
DBFM Co within twenty {20} Business Days of s receipt of a written
demand accormpanied by a valid VAT invoice for the sams by DBFEM Ge
supported by all relevant information; and

29.13.2 in all other cases in accordance with Section G (Changing the Financial

30 RELIEF EVENTS

Modely of Schedule Part 16 {Chaenge Prolfocof} as if & Relevant Event
had teken place.

30.1 For the purposes of this Agreement, subject to Clauge 30.4, Relief Events mean
any of the following eventis:

30.1.1

3012

30.1.2

30.1.4

30.1.5

30.1.6

301.7

fire, explosion, lightning, storm, tempest, Bood, bursting or overflowing of
water tanks, apparatus or pipes, ipnising radiation (1o the extent it doses
not constilute Force Majeure), earthguake, riot or civil commotion;

fatlure by any slatutory undertaker, utility company, local authority or
othet ke body to carry oul works or provide services;

accidental loss or damage to the Works andfor Facilities or any roads
servicing the samse;

without prejudice to any obligation of DBEM Co to provide stand by
powsr facilities in accordance with the Authority's Construction
Requirements, the Service Level Specification, failure or shortage of
power, fuel or transport;

blockade or embargo falling short of Force Majeure;

tha discovery of fossils, anfiquities and human remaing requiring action
in accordance with Clause 18 (Fossils and Antfguiliesy, or

official or unofficial strike, lockout, go slow or other dispute in each case

geneizlly affecting the construction, buliding maintenance or facliies
managemeant industry (or a significant sector of that indusiry),
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30.2

30.3

provided in gach case that such event does nol arige (directly or indirectly) as a
result of any wilful act or defaylt of the party claiming relief and/or {1} in the case of
GBFM Co claiming refief, any DBFM Co Party and (i} in the case of the Authority
claiming relief, any Authority Party,

Subject to Clauses 30.3 and 30.4, no right of termination shail arise under this
Agreement by reason of any failure by 3 party to perform any of its obligations
under this Agreement to the extent that such fafiure to perform occurs because of
the occurrence ¢of & Relief Event (and, to avold doubt, and without prejudice to
Clause 309, unless expressly stated to the contrary in this Agreement, it is
acknowledged that all other righis and obfigations of the parties under this
Agreement remain unaffected by the occurrence of a Relief Event).

Without prejudice to DBFM Co's righis under Clause 29 {Delay Events), DBFM Co
shall only be refieved of fallure io perform its obligations under Clauses 12 {The
Design, Construction and Commissioning Process), 13 {Right of Access of
Authority's Representative), 14 {Frogramme and Dates for Completiom), 17 (Fre-
Completion Commissioning and Completion) and 29 (Defay Evenls) caused by
Delay Events in accordance with Clause 29 {Delay Events;.

Mitigation

304

30.6

305

30.7

308

Where a party is (or claims to be) affected by a Relief Event:

30.4.1 it shall take ali reasonable steps to mitigate the consequences of such an
event upon the performance of its obligations under this Agreement,
resume performance of its obligations affected by the Reilef Event as
soon as practicable and use sl reasonable endeavours to remedy 1S
fallure to perform; and

30.4.2 it shall not be entitled to rely upon the relielf afforded to it pursuant o
Clause 30.2 of this Agreemeni to the exdent that it is not able to perforss,
or has not in fact performed, its obligations under this Agreement due to
its failure (if any) to comply with its obligations under Clause 30.4.1
ahove.

The party claiming relief shall serve written notice on the other party within five {5}
Business Days of it becoming aware of the relevant Relief BEvent.  Such initial
notice shall give sufficient details to identify the particular event claimed to be a
Relief Event,

A subsequent written notice shall be served by the parly chiming refief on the
othar parly within a further five (5) Busihess Days of the notice referred to in
Clause 30.6 which shall contain such relevant information refating to the failure to
perform {or delay In performing) as is available, including {without limitation) the
effect of the Relief Event on the ability of the party to perform, the action being
taken in scoordance with Clause 30.4, the date of the occunrence of the Refief
Event and an eslimste of the period of Ume required {0 overcome it {andfor its
effects).

The party claiming refiet shall notify the other as soon as the consequences of the
Retief Event have ceased and of when performance of its affected obligations can
be resumaed,

If, follewing the issue of any notice referred to in Clause 30.86, the party clalming
refiel recelves or becomes aware of any further information relating to the Relief
Event (andfor any faflure fo performy}, it shall submit such further information to the
other party as soon ag reasonably possible.
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30.9 To avoid doubt, and subject to any other express provision of this Agreement, the
ocourrence of a Relief Event shall not entitle DBFM Co to any compensation.

31 FORCE MAJEURE

31 For the purposes of this Agreement, Force Majeure means any of the following
events or circumstances:

3,11 war, civil war, armed conflict ar terrorism; or

31.1.2 nuclear contamination unless in any case DBFM Co andfor any DBRFM
Co Pdrty is the source or the causa of the contamination; ot

31.1.3 chemical or biological contamination of the Works andior the Facilities
and/or the Site from any of the events referred to in Clause 31.1.% above;
or

31.1.4 pressure waves caused by davices travelling at supersonic speeds,

which directly causes either party {o be unable to comply with all or a material part
of its obligations under this Agreement.

31.2 Subject to Clauses 31.3 and 31.4 the parly claiming relief shall be relieved from
liability under this Agreement to the extent that by reason of the Force Majeure it is
not abie 1o perfoim #s obligations under this Agreement. For the avoidance of
daubt (but without prejudice to Clause 41 (Termination Resufting from Force
Majetre)) the Authorily shall not be entitled o terminate this Agreement for a
DBEM Co Event of Default if such DBFM Co Event of Default arises from a Force
Majsure Event,

31.3 Where a party is {or claims to be} affected by an event of Force Majeure:

3131 it shali take all reasonable steps to mitlgate the consequences of such an
event upoh the performance of its abligations under this Agreement,
resume performance of its obligations affecied by the event of Force
Majeure 3s soon as praclicable and uise all reasonable endeavours to
remedy is failure to perform; and

31.3.2 i shall not e refieved from liability under this Agreement to the extent
that it ig not able to perform, or has not in fact performed, ifs obligations
under this Agreement due to s failure (¥ any) to comply with its
obligations under Clause 31.3.1.

31.4 Without prejudice to DBFM Co's rights under Clause 29 (Delay Events), DBFM Co
shall only be relieved from its obligations under Clauses 12 (The Design,
Construction and Comuniasioning Process), 13 (Right of Access of Authorify’s
Representative), 14 (Programme and Dales for Commleliony and 22 (Defay
Evenls) by Delay bvents In accordance with Clause 28 (Defay Lvents).

31.5 The party claiming relief shall serve written notice on the other party within five (5}
Business Days of it becoming aware of the relevant event of Force Majeure. Such
initial notice shall give sufficient details to identify the parlicular event claimed fe
be an event of Forca Majeure,

3.8 A subseguent written notice shall be served by the party claiming relief on the
other party within a further five (5} Business Days which shall contain such
refevant information relating o the failure to perform {or delay in performing) &5 is
available, including {without limitation} the effect of the event of Foroe Majeure on
the ability of the party to perform, the action being taken in accordance with
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.7

31.8

31.9

31.10

Clause 31.3, the date of the occurrence of the avent of Force Majeure and an
estimate of the period of time required to overcome it {(and/or its effects),

The party claiming relief shall notify the other a3 soon as the consequences of the
event of Force Majeure have ceased and of when petformance of its affected
obligations can be resumsd.

i, lollowing the issue of any notice referred to in Clause 31.6, the parly claiming
relief receives or becomes aware of any further information relating to the event of
Force Majeurs (and/or any failure fo perform), it shall submit such further
information fo the other party as soon as reasonably possibie.

Nothing in this Clause 31 shall affect the Authority's entitement to make
Deductions in the period during which any event of Force Majeurg is subsisting.

The parties shall endeavour to agree any modifications to this Agreement which
may be equitable having regard fo the nature of an event or events of Foree
Majeure. Schedule Part 20 {Dispute Resolution Procedurs) shall not apply to a
failure of the Authority and DBFM Co to reach agreament pursuant 1o this Clause
31.10.
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PART 8: CHANGES IN LAW & CHANGES

32

CHANGES IN LAW

Gensaral

32.1

DBEM Co shall iake all steps necessary v ensure that the Project COperalions are
parformed in geccordance with the terms of this Agresmant (including, without
frmitation, Clause 5.2,1) following any Change in Law.

Relevant Changes in Law

322

323

Subiect o Clause 32.4.3{e) and Clause 32.4.3(f} and on the cccurrence of any
Ralevant Changs in Law, the parties shall be entified to seek adjustments to the
Annual Service Payments to compensate for any increase or decrease (as the
case may be} in the net cost o BBFM Co of performing the Project Operations.
Such adjustments {if any) wilt be caloulated in accordance with and subject to
Clause 32.4.

Relevant Change in Law mesans any of ihe following:

3231

3232

32.3.3

the occurrgnce of any Discriminatory Change in Law having an impact
on the cost of performance of the Project Operations;

the ocecurrence of any Specific Change in Law having an impact on the
cost of perfomance of the Project Operations; or

the acourrence, after the relevant date, of any Change in Law which
requires any work of alteration, addition, demalition or extension or
varation In the quality or function of the Fadilities which is not
Maintenance Work or work which DBFM Co would otherwise be required
to undertake to comply with its obligations under this Agresment. For the
purposes of this Clause 32.3.3, the relevant date shall in respect of 2
Phase be the lzter 1o occur of the Phase Compietion Date and the Phase
actual Completion Date, save where the Phase Actual Completion Date
is delayed by a Compensation Event, a Delay Event referred to in Clause
29.3.1 or by a Delay Event referred to in Clause 29.3.7, in which case
the relevant date shali be the later fo occur of the Phase Completion
Bate and the date on which the Works relating lo the relevant Phase
wauld have been completed in accordance with this Agreement had the
relevant Compensation Event or Datay Event not occurred,

provided that:

() such Change in Law was not reasonably foreseeable
at the date of this Agreement by an expsrienced
contractor performing operations similar {0 the
relevant the Project Operstions, on the basis of draft
hills published in Government green or white papers
ar cother Government departmental consuliation
papers, bills, draft sfatutory nstruments or draft
instruments or proposals published in the Official
Journal of the Furopean Union, in each case

pubtished:
(i pricr to the date of this Agreement; and
(i) in substantially the same form or having

substantislly the same effect as the
Relevant Ghange in Law,; and
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{b} a Change in Law relating to the apphcation for,
caming inlo effect, temms, implementation, repeal,
revocation or otherwise of any Pianning Parmission
shall not constitute a Relevant Change in Law.

32.4 On the cccurrence of 2 Relevant Change in Law:

32.4.1

3242

3243

either party may give nolice to the other of the ocsurrence of the
Relevant Change in Law;

the parties shall meet within fifteen (15} Business Days of the nolice
raferrad 10 in Clause 32.4.1 to consult and sesk to agree the effect of the
Relevant Change in Law, If the parties, within fifteen {15) Business Days
of this meeting, have not agresd the occurrence or the effect of the
Relevant Change in Law, either party may refer the guestion of whether
a Relevant Change in Law has occurred or the effect of any Relevant
Change in Law for resolution in accordance with Schedule Part 20
{Dispute Resofitfion Prooedure), and

within ten {10} Business Days of the agreement or detenmtination refarrad
to in Glause 32.4.2 gbove, the Authority's Representative shall issue an
Authority Changs Notics and the relevant provisions of Schedule Part 16
{Change Protocel} shall apply except that:

(@) DBFM Co may give notice to the Authority's
Representative that it objscis to such an Authority
Change Notice only on the grounds that the
implementation of the Change would not give effect to
ot comply with the Relevant Change in Law,

{b) the Authority shalt (i} agree the implementation of the
Low Value Changs; or (i} confirm the estimate for
the Medium Value Change; or (i} approve the High
Value Changs Siage 2 Submission, (as appropriate)
in respect of the Change in accordence with the
relevant provisions of Schedule Part 16 (Change
Protocol),

{23 ] the provisions of Clause 11 {Consents and Plarming
Approvaly shall apply;

(d} the Authority shali not be entifled to withdraw any
Authority Change Notice or #s agreement as o the
implementation of the Low Value Change,
sonfirmation of an estimate for the Medium Value
{hange or gpproval of a High Vajue Change Stage 2
Submission {as appropriate}, issued in accordance
with this Clause 32 4;

{e} DBEFM Co shall, without prejudice to #g general
obdigation {o eemply with the terms of this Agreement:

o) use alt reasonable endeavours to mitigate
the adverse effects of any Ralevant Change
in Law and take all reasonable steps fo
minimise any increase in costs arising from
such Retevant Change in Law; and

(i use all reasonable endeavours to lake
advantage of any positive or beneficial
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effects of any Relevant Change in Law and
taka all reasonabis steps to maximise any
reduction in costs arising from such
Relevant Change in Law,; and

(f any compensation payable, or reduction fo the
Annual Service Payments, shalf be calulated in
accordance with the relevant provisions of Schedule
Part 16 (Change Profocol) provided that:

! the amount of any compensation payable;
or
{ii} the amount by which the Annual Service

Payment is {0 be reduced,

shall not take intc account any amounts incurred of {0
be incurred as a result of DHFM Co's fallure to
comply with Glause 32.4,3(e} sbove.

General Change in Law

3246 Either party may give notice to the other of the need for a Change which is
necassaly in order to enabie DBFM Co to somply with any Change in Law which is
not a Relevant Change in Law, in which event;

32.6.1

32872

the parlies shall meet within fifteen {15} Business Days to consult and
seek {0 agree the effect of the Change in Law and any Change required
as a consagquence. If the parfies, within fifleen {15) Business Days of
this maeting, have not agrasd e occurrance or the effect of the relevant
Change in Law, either party may refer the question of whether a Change
in Law has occurred or the effect of the Change in Law for resolution in
accordance with Schedule Part 20 (Dispute Resolufion Frocedure), and

within f&n {10) Business Days cf the agreement or determination referred
to in Clause 32.5.1 above the Authority's Representative shall, i it is
agreed or detefmined that a Change is required in order to comply with
the Change In Law, issue an Authority Change Notice and the relevant
provisions of Schedule Part 16 (Change Frofocofly shall apply except
that:

{a) DBFM Co may give nolice fo the Authority's
Representative that il objects fo such an Authority
Change Notice only on the grounds that the
implementation of the Change would not give effect fo
or comply with the Change in Law,

(b} the Authority shall {i} agree the implementation of the
Low Value Change; or {ii) confirm the estimate for the
Medium Value Chsnge, or (i} approve the High
Value Change Stage 2 Submission, (as appropriate)
in respect of the Change in accordance with the
relevant provisions of Scheduie Part 16 {Change
Frotocol);

(c} the provisions of Clause 11 (Consents and Flanning
Approval shall apply;

{dy the Authority shali not be entitled to withdraw any
Authority Change Motice or its {§) agreemant as to the
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33

CHANGE PROTOCOL

(e

implementation of the Low Value Change, or {ii)
conftimation of an estimate for the Medium Value
Change; or (¥} approval of & High Valug Change
Btage 2 Submission (as appropriate), issued in
accordance with this Clause 32.5 (General Change in
Law); and

DBFM Co shall not be enfitled to apy payment or
other compansation of refief frorn any perfortnance of
its obligations under this Agreement in respect of
such Change in Law or associsted Change (or the
consequences of either),

The provisions of Schedule Part 16 {Change Profocoh shall have sffect in respect of
Changes axcept as ctherwise expressly provided in this Agreement.
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PART 8: FINANCIAL

34

PAYNMENT

Service Payments

341 DBFM Co shall not be entitled to receive any Monthly Service Payments until
Payment Commencemeni Date 1. Subjec! to the provisions of this Agreament, the
Autharity shall pay DBFM Co the Monthly Service Payments in respect of @ach
Contract Maonth following Payment Commencement Date 1 in gaccordance with the
provisions of this Clause 34 {(Paymenl) and Schedule Part 14 (Payment
Mechanism),

Invoicing and payment arrangements

34.2 The provisions of this Clause 34.2 apply to the issue of invoicas in respect of the
Monthly Service Payment by DBFM Co under this Agreement;

34.21

34.2.2

On or before the third (3" day of each Contract Month DBFM Co shall
submit to the Authority an invoice {"Monthly Invoice”) aggregating the
foliowing:

{a} the Monthly Servics Payment for that Contract Month,
calculated in accordance with Section 2 {Calcufation
of Service Paymenits} of Schedule Fart 14 (Payment

Mechanismy;

(k) adjustments 1o reflect pravicus over-payments and/or
under-payments {each adjusted siated separately);

{c) any other amounts due by one party to the other (and
whare owed by DBFM Co showing as a negative
figura);

() any VAT payable in respect of the sbove amounts:

{e} NOT USFED;

H as a negative figure, in respect of the Monthly Invoice

issued during the final Contract Month only, an
amount equivalent to bwice the monthly average of
the Deductions incurred in the previous six Confragt
Months ("Estimated Deductions™,

and setling out the date of the rwoice and the account to which payment
is to be made togather with supporting information that cleary sets out
the derivation and caiculation of amounts referred to in the Monthly
Invoice,

Subject to Clauses 34.2.3 and 34.3 and the submission of the supporting
information referred to in Clause 34.2.1, where a Monthly Invoice shows
a net amount owed by the Adthority to DBFM Co, the Authority shall pay
the amount of the Monthly Invoice within fiffesn (15) Business Days of
receipt of a vailid VAT invoice in respect thereof. Where 2 Monthly
Inveoice shows a net ameount owed by BBFM Co to the Authority, DBFM
Co shall pay that amount {o the Authority within fifteen {15) Business
Days of the Monthly Invoice or, &t the oplion of the Authority, ceamy
forward that amount to the next Menthly Invoice to reduce amounts
which would otherwise be owed by the Authority to BBFM Ce,
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34.2.3 Within 10 Business Days of the Expiry Date, DBFM Co shalf provide to
the Authority a Performance Monitoring Report in respect of the final two
Contract Months.  [f the Deductions incurred in the final two Contract
Months excesed the Lstimated Deductions, DBEM Co shall pay o the
Autharity an amourt egual to the excess within thirty (30} Business Days
of receipt of an invoice therefor, |f the Estimated Deductions exceed the
Dedudtions incurred in the final two Gontract Months the Authority shafl
pay to DBFM Co an amount equal to the excess within thirty {30}
Business Days of receipt of an inveice therefor.

34.2.4 On of before the twelfth (12" day of each Contract Month DBFM Co
shall submit to the Authority a Monthly Service Report in respect of the
immediately preceding Centract Month. The Monthly Service Report
shall et out, in respect of the immediately preceding Contract Marith:

(a) detaiis of egch and the aggregate amount of all
Deductions incurred in  relgtion to Performance
Failures;

{b) details of each and the aggregate amount of all
Deductions incurred in refation to Availability Failures;

(€ other information detailed in Schedule Part 12
{ Service Regquirements).

34.2.5 The parties shall endeavour to agree the contents of a Manthly Service
Report within seven (7) Business Days of its submission in accordance
with Clause 34.2.4, falling which either party may refer the matier to the
Dispute Resolution Procedure,

Manner of payment

34.3

All involoes under this Agreement shsll be raised in Pounds Sterling and the
money of account and money of payment in respect of all payments, liabilities and
claims {including any accrued rights) under s Agreement at any time shall
remain denaminated in and be made in Pounds Sterling, All payments under this
Agrsement shall be made in Pounds Sterling by electronic transfer of funds for
value an the day in question to the bank account of the recipient (located in the
United Kingdom) specified in the relevant invoice, quoting the invoice number
against which payment is made.

Disputes

34.4

If the Autherity (acting in goad faith) disputes all or any part of the Monthly Service
Payments calculated in a@ccordance with Clause 34.2 {nwoloing and Payment
Arrangements), the undisputed amaunt of the Monthly Service Payment shall be
paid by the Authority in accordance with Clause 34 2 (invoicing and Payment
Arrangements) and the provisions of this Clause 34.4 shall apply. The parties
shall use all reasonable endeavours to resoive the dispute in question within ten
{10} Business Days of the dispute arfging. If they fail so o resolve it either party
may refer the matter to the Dispute Resolution Procedure, Following resolution of
the dispute, any amount agreed or dstermined to have been payable shall be paid
forthwith by the Authority to DBFM Co, together with interest on such amount
calculated in accondance with Glause 34.5 (Late Payments).

Late Payments

34.5

Each party shall be entitled, without prejudice to any other right or remedy, fo
receive interest on any payment not duly made pursuant to the terms of this
Agreement on the due date calcuiated from day to day at a rate per annum equal
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35

Set-Qff

34.6

1o the Default Interest Rate and including from the day afier the date on which
payment was due up to and includiing the date of payment.

Subject to Clauge 46.12, whenever any sum of money shall be agreed, or
determined, as due and payahle by DBFM Co to the Authority, such sum may at
the Authority's discretion be deducted from or applied to reduce the amount of any
sum then due, or which at any time afterwards may become due, fo DBFM Cao
from the Authority under this Agreement provided that the Authority has given
DBFM Co not less than five (5) Business Days’ notice of its intentjon to deduct or
apply siuch sum,

Whenever any sum of money shall be agreed, or determined, as due and payablg
by the Authority to BBFM Co, such sum may at DBFM Co's discretion be deductad
from or applied o reduce the amount of any sum then due, or which at any fime
afterwards may become due, from DBFM Co to the Authority under this
Agreement provided that UBFM Co has given the Authority not less than five (5)
Business Days' notice of its intention to deduct or apply such sum.

VAT AND CONSTRUCTION INDUSTRY TAX DEDUCTION SCHEME

VAT

351

45,2

35.3

3584

All amounts stated to be payable by either parly under this Agteement shall be
sxclugive of any VAT properly chargeable on any amount.

Each party shall pay {0 the othar parly any VAT properly chargeable on any supply
made to it under this Agreement provided that it shall first have received from the
other party & valid tax invoice in respect of that supply which complies with the
requirements of Part il VAT Reguiations 1935,

i sither party {referred o in this Clause as the "First Party") shall consider that
any VAT which the other parly {referred {o in this Clause as the "Second Party”)
clalms to be properly chargeable to the First Party in connection with this
Agreement is not in fact properly so chargeable, the First Party shall be entitied to
require the Second Party to obtain a clearance from the Commissioners for
Revenue and Customs (or, if relevant, such other body as is charged at the time
with the collection and management of VAT) {referred to in this Clause as the
"Commissioners™ as lo the VAT (if any) properly 50 chargeable. The Second
Party shall forthwith request the Commissioners for such clesrance.

The following further provisions shall apply in respect of the application for a
clearance in accordance with Clause 35.2:

3541 prior to submitting its request for such a ciearance and any further
communication to the Coramissioners in connection with the abtaining of
the clearance, the Sscond Party shall first obtain the agresment of the
First Party lo the contents of such reqguest and any such further
communication, such agreemsnt nol to be unreasonably withheld or
delayed;

3542 the Second Party shall provide to the First Party copies of all
communications received from the Commissioners in connection with the
application for 3 clearance as soon as practicable after receipt, and

35.4.3 the Sscond Party shalf use ail reascnable endeavours {including without
limitation the provision of such additional Information as  the
Commissioners may require} io obiain such a clegrance as soon as
reasonably practicable following the initial request,
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30.5

356

357

if a clearance is required by the First Party under Clause 35.3, the First Party shall
not be obiiged to pay the VAT so claimed by the Second Party ustless and until a
clearancs is received from the Commissionars which states that 2 sum of VAT {the
WAT Sum’) is properly so chargeable or the Commissioners state that they are
not prepared to give any clearance on the matter, In this case, then subject o
Clauses 35.6 ang 35.7 and provided that the First Party shall first have received a
vaiit tax invoice which complies with the requirements of Part 1l VAT Regulations
1995 and which states the VAT Sum t© be the amount of VAT chargeable to the
First Party, the First Party shall pay the VAT Sum (and any interest or penaities
attributable to the VAT Sum) to the Second Party.

¥ the First Party disagrees with any clearance obfained pursuant to Clause 35.3 by
the Second Party from the Commissioners, then the Second Party (provided that it
ig indemnified 1o its reasonable satisfaction against a¥ costs and expenses
including interest and penalies which it may inour in relation thereto) shalt take
such action and give such information and assisiance io the First Party as the First
Party may require to challenge such clearance ot otherwise o resist or avoid the
imposition of VAT an the relevant supply.

The following further pravisions shall apply If the First Party ghall exercige ils rights
undsr Clause 36.6:

35.7.1 the action which the First Party shall be entitied o require the Second
Party {o take shall include {withowt limitation} contesting any assessment
to VAT or other relevant determination of the Commissicners before any
VAT ribunal or court of compelent jurisdiction and appeafing any
judgement or decision of any such Wbunal or court;

35.7.2 if the Second Party shall be required to pay fo or deposit with the
Commissioners a sum squal o the VAT assessed as a condition
precedent to its pursuing any appeal, the First Party shall, at its election,
either pay such sum o the Commissioners on behalf of the Second Party
of on receipt of proof in a form reasonably satisfaclory to the First Parly
thal the Second Party has pald such sum b or deposited such surm with
the Commissioners the First Party shall pay such sum to the Second

Party;

35.7.3 save as specifically provided in Clause 35.5, tha First Party shall not be
obliged o pay to the Second Party any sum in raspect of the VAT in
dispute to the Second Party or in respect of VAT on any further supplies
miade by the Second Parly to the First Party which are of the same {ype
and raise the same issues as the supplies which are the subject of the
relevant dispute unless and antil the final outcome of the relevant dispute
is that it is sither determined or agreed that VAT is properly chargeable
on the relevant supply or supplies; and

35.7.4 {he Second Parly shall account o the First Party for any costs awarded
to the Second Party on any appesal, for any sum pzaid to or deposited with
the Commissioners in accordance with Clause 35.7.2 which is repayable
10 the Second Parly and for any interest to which the Second Party is
entitled in respect of such sums.

Changes in recoverability of VAT

38.8

Subject o Clause 35.8, i, following a Change in Law, DBFM Co becomes unable
to recover VAT aliributable to suppliss to be made fo the Authority by DBFM Co
pursuant o this Agreement, the Authority shall ensure that DEFM Go is feft in no
better and no worse positior than it would have been had such Change In Law not
vcourred (inciuding but not limited to making such amendments to this Agreement
as DBFM Co and the Authority shall agree acting reasonsbly), provided that
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DBFM Co shall use all reasonable endeavours to mitigate the adverse effects of

any such Change in Law.

35.9 The provisions of Clause 35.8 shall apply only if (&@nd fo the extent thaf} the
Change in Law was not reasonably foreseeable af the date of this Agreement by
an experienced contractor performing operations gimilar to the relevant Works on
the basis of drafl bills publishad in Government green or white papers or other
Government deparimental consultation papers, hilis, draft statutory instruments or
draft instruments or proposals publishied in the Oifficial Journal of the European
Union, in each case published:

35.8.1 prior to the date of this Agreement; and

36.8.2 In substantially the same form as the Change in Law.

Construction Industry Tax Deduction Scheme

35,10  This Clause 35.10 {Construction Industry Tax Deducfion Schems) relates {o the
Gonsiruction Industry Tax Deduction Scheme:

35.10.1 In this Clause 35,10 {Consfruction Indusiry Tax Deduction Scheme) (but

not otherwise):

{2}

{b)

{c}

{d}

{e}

"the Act’ means the Finance Act 2004;

“the Regulafions” means the income Tax
{Gonstruction industry Scheme) Ragulations 2005 (81
2005/2045);

"the Legisiation' means Chapter 3 Part 3 of the Act
and the Regulations, taken together,

"CGoniractor' means a persen who is a contractor for
the purpnses of Chapter 3 Part 3 of the Act; and

"sub-contractor” means & person who 8 a8 sub-
cantracior for the purposes of Chapter 3 Part 3 of the
Act

35.10.2 Each of the Aathorify and DBFM Go shall comply with the Legisiation.

36.10.3 If any payment due from the Authority to DBEM Co under this Agreement
is @& contract payment under section 60(1) of the Act, then the Authority,
as Contractor, shall {not later than fifteen {15) Business days before the
fest such paymert is due fo be made) verify, i accordance with
paragraph & of the Reguiations, whether the sub-contractor is registered
for gross payment or for payment under sSeduction or is not registered
under Chapter 3 Part 3 of the Act.

35.10 4 if any payment due from the Authority to DBFM Co under this Agreement
is a contract payment under section 80{1} of the Act, then:

(a}

(o)

if DBFM Co is registered for gross payment under
sactior; 83(2) of the Act, the Authority shall make a
paymeht to DBFM Co without any deduction;

if DBFM Co s not registered for gross paymenis

under section 63(2) of the Act, the Authority shad
make a payment to DBFM Co, sublect fo the
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deduction of the relevant percentage in acsordance
with section 81(1) of the Acl, and thereupon Clause
35.10.6 below shall apply.

35.10,5 if any dispute arises betwean the Authority and DBFM Co a8 to whether

any payment dug by the Authority to DBFM Co under this Agreement is
ar is not a contract payment by virtue of the sxamption in Reguiation 23
of the Regulations, the parfies will jointly apply to HM Revenue and
Customs for a written clsarance and until such clearance is received i
shall be assumed that such payment i3 a contract payment and the
provisions of Glause 35,10 (Consfructfon indusltry Tax Deduction
Seheme) shall apply accordingly.

35.13.8 The Authority shall be entitied 1o make a deduction at the rate specified

in section 61(1) of the Act or at such other rate as may be in forge from
time fo time from the whole of any payment to DBFM Co (and not just
that part of such payment which does nof represent the direct cost to
DBFM Co or any other peraon of materials used or to be used in carrying
out the construction operations to which the relevant payment relates)
unless prior 10 making such payment the Authority shall have received
written confirmation from HM Revenue and Customs (obtained by and at
the expense of DBFM Co) in a form which is reasonably satisfactory to
the Authority directing the Authority fo make the deduction against only &
specified amount or proportion of any such payment to DBFM Go.

35.10.7 Where any error or omission has oceurred in calculating or making any

payment under this Clause 35.10 (Consfruction Industry Tax Deduction
Scheme) then;

(&) in the case of an over deduction, the Authority shall
corract that error by repayment of e sum over
deducted to DBFM Co; and

{b} in the cass of an under deduction, DBFM Co shall
correct that seror or omission by repayment of the
sum under deductad to the Authority.

35.10.8 The Authority shal send promptly io H M Revenue & Cusfoms any

returns required by the Legistation, and shall provide to DBFM Co z
payment statement (where appropriate} and/or such other information as
may be required by the Legislation in relation to any contract paymaent.

35.10.8 If compliance with this Clause 35.10 involves the Authority or DBFM Go

in not somplying with any other of the terms of this Agresment, then the
provisions of this Clause shall prevail.

38 NOT USED
a7 FINANCIAL MODEL
37.1 Unless otherwise agreed between the parties, any amendments {o the Financig

Model shall reflect, be consistent with and be made only in accordance with the
provisions of this Agreement, and shall in all cases be subject to the prior written
approval of the Authority {such approval not fo be unreasonably withheld or
delayed). In the event that the parties fail to agree any proposed amendments to
the Financial Model, the matter shali be referred for resolution in accordance with
Schedule Part 20 {(Dispute Resolufion Frocedure).
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37.2 Following any amendment of the Financial Model in accordance with this
Agreement, DBFM Co shall promptly defiver a copy of the revised Financial Mode|
fo the Authority in the same form as the original form {or such other form as may
be agreed by the parties from tima to time).

RECORDS AND OPEN BOOK ACCOLUNTING

Records and Reports

The provisions of Schadule Part 19 (Record Provisions) shall apply to the keeping of
records and the making of reports,
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PART 10: TERMINATION

39 AUTHORITY EVENTS OF DEFAULT

391 For the purposes of this Agreement, Authority Events of Default means any of the
following events ar circumstances:

3011

38.1.2

39.1.3

3814

38.1.5

the Authority is in matesial breach of its obligations under Clause &
(Nature of Land fnferests) {other than as a conseguence of a breach by
DBFtd Co of its obligations under this Agreement) and such breach
materially adversely affects the ability of DBFA Co to perform its material
abligations under this Agresmaent for a continuouys pericd of not less than
thirty {30) Business Days; or

the Authorily fails o pay any sum or sums due {o DBFM Co under this
Agreement {which sums are not in dispuie) which, either singly or in
aggregate, exceed{s} the amount of the Monthly Service Payment from
time o time and such fallure continues for thirty (30) Busingss Days from
raceipt by the Authority of a potice of non-payment from DBFM Co; or

the Authority is in bregach of its obligations under Clause 57.4; or

an exproprigtion, sequestration or requisition of a materigd part of the
Assels andfor shares of DBFM Co or Hold Co by the Authority or any
Relavant Authority; or

tha Authority I8 seguestrated under the Bankrupicy (Scoiland) Act 1985
or otherwise becomes insoivent and its obligations are not otherwise
transfarrad to another party such as is referred to in Clause 57 4.

DBFNM Co's options

302 On the ocourrence of an Authority Event of Default, or within a reasonable time
after DBFM Co becomes aware of the same, and while the same is still subsisting,
DBFM Co may, at its option;

38.21

38.2.2

in respect of execution of the Works, suspend performance by it of its
obligations under this Agreement until such time as the Authority shalt
have demonstrated to the reasenable satisfaction of DBFM Co that it is
capable of performing, and will perform, its obligations under this
Agreement; or

serve notice on the Authority {or such other party as may be notified in
advancs in writing by the Authority to DBFM Co) of the occurrence (and
specifying detafls} of such Authority Event of Default  If the relevant
matier or circumstance has not been reclified or remedied by the
Authority {or otherwise) in respect of Clause 38.1.1, Clause 38.1.3,
Clause 39.1.4 or Clause 338.1.5 within sixdy (80} Business Days of such
notice, and in respect of Clause 39.1.2 within thirty (30) Business Days
of such notice, DBFM Co may serve a further notice on the Authority {or
its substitute notified in accordance with this Clause 38.2.2) terminating
this Agreement with immediate effect.

38.3 DBFM Co shall not exercise or purport to exersise any dght to terminate this
Agreement (or accept any repudiation of this Agreament) except as expressly set
outin this Agreement.
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40 DBEFM CO EVENT OF DEFALULT
PEFM Co Event of Default

40.1 For the purposes of this Agresment, DBFM Co Event of Defaull means any of the
following events or circumstancas:

Inselvency

40.1.1 the occurrence of any of the following events in respect of DBFM Co,
namely:

(a) any arrangement or compoesition with or for the
benefit of creditors (including any voluntary
arrapgement as defined in the ingolvency At 1888)
being entered into by or in relation to DBFM Co;

{b) a recelver, administrator, administrative receiver or
other encumbrancer taking possession of or being
appeinted over, or any distress, execution or other
process being levied or enforced (and not being
discharged within len {10) Business Days) upon, the
whole or any matetial part of the assets of DBFM Co;

{c) DBFM Co eeasing io carry on business;

{d) a petition being presented (and not being discharged
within twenty (20} Business Days}, or a resciulion
being passed or an order being made for the
adminigtration or the winding up, bankrupfcy or
digsotution of DBFM Co; or

{&) if DBFM Co shall suffer any svent analogous o the
events set out in Clauses 40.1.4{a) to {4} in any
jurisdiction in whick: i is incorporated or residant;

Long stop
40.1.2 DBFM Co failing to achleve a Phase Actual Completion Date within the

relevan{ period for Phase 1 and Phase 2 as specified is Column &
{L.ongstop Date) of the table in Schedule Part 2A (Deadline Dales).

Default
40.1.3
{a} DBFM Co commiting a material breach of iis
obligations under this Agreement which has a
materdsl and adverse effect on the delivary of the
Community Services {other than as s consequence of
a braach by the Authority of its obligations under this
Agreetment};
{b} DBFM Co willully breaches GSchedule Part 23
{Refinancing);
40.1.4 DBFM Co abandoning this Agreement;
Health and safety
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40.1.5 at any time after the refevant Phase Actual Completion Date DBFM Co
committing 2 material breach of iis obligations under this Agreement
{other than as a consequence of a breach by the Authority of its
obligations under this Agreement) which rassults in the criminal
investigation, prosecution and conviction of DBFM Co or any DBFM Co
Parly or the Authority under the Health and Safely Kegime (an "H&S
Conviction") provided that an H&S Conviction of & DBFEM Co Party or
the Authority shall not constitule a8 DBFM Co Event of Default if, within
ninety (90} Business Days from the date of the H&S Conviction {whether
or not the H&S Conviction is subject to an appeal or any further judicial
process}, the involvemnent in the Project Operations of each relevant
DBFM Co Party (which In the case of an individual director, officer or
employee shall be deemed 1o include the DBFM Co Party of which that
person is a director, officer or employee) is terminated and a
replacement is appointed by DBFM Co in accerdance with Clause §7.5
(Sub-contractors),

In determining whether to exercise any right of tertnination or right to
require thea termination of the engagement of a DBFM Co Party pursuant
to this Clause 40.1.5, the Authority shall:
{a) act in a reasonable and proporlienate manner having
regard to such matters as the gravity of any offence
and the identity of the person committing it; and

{b} give alf due considerglion, where appropriate, to
action other than termination of this Agresment;

Change in Control

40.1.6 the coourrence of any Charge n Control which is prohibited by Clause
58 {Ownership Information and Changes in Controfy;

Assignation
40.1,7 DBFM Co faiiing to comply with the provisions of Clauses 57.2 or 57.5;
Deductions
40.1.8 the total Deductions in sach of any thres Contract Months in any six
consecutive Contract Months Is equal to or greater than one per cent of

the Annual Service Payment for the current Contract Year;

Warning Notices

40.1.9
{a) DBFM Co 15 awarded a total of five (5} or more Warning
Kotices; and
(b} All of the Deductions to which at least five of the Warning

Notices relate have been previously sufferad in any period of
12 conseculive months; and

{c) none of the Warning Notices referred o in paragraph (b) has
been awsardsd later than 6 months after the expiry of such 12
month periad

Payment
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4G.1.10 DBFM Co falling to pay any sum or sums due o the Authority under this
Agreemant {which sums are not in dispute} which, elther singly ar in
agoregate, exceed(s) £50,000 (index jinked) and such failure continues
for sixty (60) Business Days from receipt by DBFM Co of a notice of non-
payment from the Authority; or

insurance

40.1.11 a breach by DBFM Co of its obligation to take out and maintain the
insurances required by Clauses 53.1 and 3.2,

Notification

40.2 DBFM Co shall notify the Aathority of the ocourrence, and details, of any DBFM
Co Event of Default and of any svent or circumsiance which is likely, with the
passage of time or otherwise, to constitute or give rise to 2 DBFM Co Event of
Defaull, in either case promptly on DBFM Co becoming aware of its occurrence.

Authority’s options

403 On the ocourrence of a DBFR {o Event of Default, or within a reascnable time
afier the Authorily becomes aware of the same, and while the same is subsisting,
the Authotity may;

43.2.1 in the case of the DBFM Co Events of Defaull referred o in Clauses
40.1.1 {insclvency}, 48.1.2 {Long Siop), 40.1.3(k), 40.1.5 (Health and
Safety), 4016 {(Change In Confrol}, 4017 (Assignation), 40.1.8
{Deductions) 40.1.8 (Waming Nofices), or 40.1.10 {Paymenl), terminate
this Agreement in its entirety by notice in writing having Immediate effect,

40.3.2 in the case of any DBFM Co Event of Default referred o in Clause
40.1.3(a) and 40.1.4, serve notice of default on DBFM Co requiring
DBEM Co at DBFEM Co's opticn either:

{a} to remedy the DBFM Co Event of Default referred to
in such notice of default {if the same is continuing})
within twenty (20) Business Days of such notice of
default, or

(b} to put forward within twenty {20} Business Days of
such netice of default @ reasonable programme (set
out, if appropriate, in stages] for remedying the DEFM
Co Event of Default. The programmse shiall specify in
reasonable detall the marnner in, and the latest date
by, which such DBFM Co Event of Default is
proposed to be remedied {DBFM Co shall onfy have
the option of pulting forward a programme in
accordance with this Clause 40.3.2{(b} if it first notifies
the Authority within ten (10) Business Days of such
notice of default that it proposes to do s0); and

40.3.3 in the case of any DBFM Co Event of Default referred to in Clause
40.1.11 {Insurance) serve notice of default on DBFM Co requiring DBFM
Co to remedy the DBFM Co Event of Default (if the same is continuing)
within twanty (20} Business Days of such notice of defaul.
Remedy provisions

40 4 Where BBFM Go puts farward a programme in accordance with Clause 40.3.2(b),
the Authority shail have twenty (20} Business Days from receipt of the same within
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40.5

which o notify DBFM Co (acting reasonably) that it doss not accept the
programme, failing which the Authority shall be deemsed to have accepted the
programme. Where the Authority notifies DBFM Co that it does not accept the
programme as being reasonabls, the parties shall endeavour within the following
five (5} Business Days to agree any necessary amendments to the programme put
forward. In the absence of agreement within five (5) Business Days, the question
of whether the programme (as the same may have been amended by agresmant)
will remedy the [3BFM Co Event of Default in a reagonable manner and within a
reggonable time period (and, if not, what would be 2 reasonable programme) may
be referred by elther parly for resolution in accordance with Schedule Part 20
(Dispute Resolution Frocedure}.

if:

40.5.1 the DBFM Co Event of Dafault notified in a notice of default served under
Clause 40.3.2 or Clause 40.3.3 (as the case may be) is not remedied
bafore the expiry of the period referred to In Clause 40.3.2(a) ur Clause
40.3.3 (as appropriate); or

40.5.2 where DBFM Co puts forward a programne pursuani to Clause 40.3.2(b)
which has been acospted by the Authority or has been determined to be
reasenable and DBFM (o fails to achieve any element of the programme
or the end date for the programme {as the case may be); or

40.53 any programme put forward by DBFM Co pursuant to Clausa 40.3.2(b} is
rejected by the Aulhority as not being reasonable, and the Dispute
Resolution Procedure does not find against that rejection,

then the Authority may terminate this Agreement in its enfirely by written notice to
DBFM Co with immediate effect. Provided that for the purposas of Clause 40.5.2
it DBFM Co's performance of the programme i adversely affected by the
occurrence of Force Majeure, a Refief Event or an Excusing Cause then, subject
to DBFM Co complying with the mitigation and other reguirements in this
Agreement concemning Force Majeure, a Rellef Event or an £xcusing Cause {as
the case may he), the time for performance of the programme or any raeievant
elamant of it shalt be deemed to be exitended by a period equal fo the delay
caused by Force Majeure, the Relief Event or the Excusing Cause {as the case
may be) which is agreed by the parties or determined in accordance with Schedule
Part 20 {Dispufe Resolution Procadure),

Authority's tosts

4.8

40.7

DBFM Co shail reimburse the Authority for all reasonable costs inciifred by the
Authority in exercising any of its rights pursuant to this Clause 40 {DBFM Co Event
of Defauify (including, without Jimitation, any relevant increased administrative
expenses). The Authority shail take reascnhable steps to mitigate such costs.

The Authority shall not exercise, or purport to exarcise. any right io terminate this
Agreement except a8 expressly set out in this Agreement. The rights of the
Authority (fo terminate or otherwise) under this Clause are in addition {and without
prejudice) to any right which the Authority may have 10 claim the amount of Joss or
damage suffered by the Authority on account of the acts or omissions of GBFM Co
{or to take any action other than termination of this Agreement).

TERMINATION RESULTING FROM FORCE MAJEURE

i, in the circumstances referred to in Clause 31 (Force Majeurs), the parfies have falled to
reach agresment on any modification to this Agreemant pursuant to Clause 31 {(Force
Majeure) within six (B) calendar maonths of the date on which the party affected serves notice
on the other party in accordance with Clause 31 (Foree Majeura) either party may at any
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time afterwards terminate this Agresment by wrilten notice fo the other parly having
immediate effect provided always that the effects of the relevant event of Force Majeure
cortinues to prevent either party from performing any material obligation under this
Agreement.

AUTHORITY VOLUNTARY TERMINATION

The Authority shall be entitied to terminate this Agreement at any time on siX {6) months'
written notice to DBFM Co.  In the eveni of notice being given by the Authorty in
accordance with this Clause, the Authority shall, 3t any time before the expiration of such
notice, be entitled to direst DBFM Co, where the Works {or any part or parts of the Works) or
any Service {or any slements of any Service) have not been commenced, to refrain from
commencing any such Works or Services (or to procure the same).

EXPIRY

This Agresment shall terminate automatically on the Expiry Date unless it shall have been
terminated earlier in accordance with the provisions of this Agreement. To avoid doubt,
DBEFM Co shall not be entitled to any compansation for termination of this Agreement on the
Expiry Dale,

CORRUPT SIFTS AND PAYMENTS
Prohibition on corruption
44 1 The term "Prohibited Act’ means:

44 1.1 offering, giving or agresing to give to the Authority or any other public
body or to any person smployed by or on behalf of the Authority or any
other public body any gift or consideration of any kind as an inducement
or reward:

{2} for doing or not doing {(or for having done or not
having done) any act in relation to the obtaining or
perforrance of this Agreement ofF any other
agreament with {he Authority or any other public
body; or

{b} for showing or not showing favour or disfavour fo any
parson in relation o this Agreement or any other
agresment with the Authority or any other public
body;

44.1.2 enlering into this Agreernent or any other agreement with the Authority or
any other pubfic body in connection with which comwnission has been
paid or has been agreed to be paid by DBFM Co or on its behalf, orto its
kriowledge, unless before the relevant agreement is entered into
particulars of any such commission and of the terms and conditions of
any such agreement for the payment of such commission have been
disciosad in writing to the Authority;

44.1.3 commitling any offence:
{a) uriler the Bribery Act 2010

19)] under any Law creating offences in respect of
fraudulent acts; or
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44.1.4

44.1.5

44.1.6

Warranty

(e} at commen law, in respect of frapdulant acls in
refation to this Agreement or any other agreement
with the Authorily or any other public body; or

defrauding or atiempting to defraud or conspiring to defraud the Authority
or any pther public body,

committing any breach of the Employment Relations Act 1869 {Blackiists
Requiations) 2010 or section 137 of the Trade Union and Labour
Relations {Consolidation) Act 1992, or

commilting any breach of the Data Protection Act 1888 by unlawfully
processing personal data in connection with any biacklisting activities.

442 DBEFM Co warrants that in emtering into this Agreement it has not committed any
Prohibited Act.

Remedies

44,3 if DBF# Co or any DBFM Co Party (or anyone employed by or acting on behalf of
them} commits any Prohibited Act, then the Authority shall be entitied fo agt in
accordance with Clauses 44.3.1 to 44.3.6 below;

44.3.1

44,32

4433

44.3.4

4435

if a Prohibited Act is committed by DRFM Co or by an employee not
acting independently of DRFM Co, then the Authority may lerminate this
Agreement with immediate offect by giving written notice to DBFM Co;

if the Prohibited Act is committed by an employee of DBFM Co acting
independently of DBFM Ce, then the Authority may give written notice to
DBFM Co of termination and this Agreement will terminate, uniess within
twenty (20) Business Days of receipt of such notice DBFM Co terminates
the employes’'s employment and (f necessary] procures the
performance of the relevant part of the Works and/or Services by ancther
person;

if the Prohibited Act is committed by a Coniracting Associale or by an
employee of that Contracting Associate not acting independently of that
Contracting Associzte then the Authority may give written notice o
DBFM Co of termaination and this Agreament will terminate, unigss within
twenty (20) Business Days of receipt of such notice DBFM Co ferminates
the refevant Sub-Contract and procures the performance of the relevant
part of the Works andfor Services by another person, where relevant, in
accordance with Clause 57 (Assignalion and Bub-Contracting),

if the Prohibited Act is commilted by an employee of a Contracting
Associate acting independently of that Contracting Associate, then the
Authority may give nolice to DBFM Co of tarmination and this Agreement
wilf tarminate, unless within twenty {20 Business Days of receipt of such
nolice IIBFM Co procures the termination of the employee’s employment
and (it necessary) procures the performance of the relevant part of the
Works and/or Services by another parson;

if the Prohibited Act is commiltted hy any othar person nof spacified in
Clauses 44.3.1 t0 44.3.4 above, then the Authority may give notice to
DBFM Co of termination and this Agreement will terminate unless within
twenty (20) Business Dtays DBFM Co procures the termination of such
person's employment and of the appointment of their employer {where
the employer s not the Authonty and where such person is not emploved
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45

by DBFM Co or the Contracling Assogiate) and {if necassary) procures
the parformance of the relgvant part of the Works andfor Services by
another person; and

4438 any nolice of iermination under this Clause shail specify;

(a) the nature of the Prohibited Act;

13 the identity of the party who the Authorily believes
has committed the Prohibited Act, and

{) the date on which this Agreement will terminate in
accordance with the appicable provisions of this
Clauss,

44 .4 Withaut prejudice to its other rights of remedies under this Clause, the Authority
shall ba entitled to resover from DBFM Co

44.4.1 the amount or vaiue of any such gift, consideration or commission; and
44.4.2 any other loss sustained in consequence of any breach of this Clause,
Permitted payments
445 Mothing contained in this Clause shall prevent DBFM Co from paying any proper
commission of bonus to it employees within the agreed terms of their
employment,

Notification

44.5 BEFM Co shall notify ihe Authority of the occumrence (and detzils) of any
Prohibited Act promptly on BEFM Co becoming aware of its occurrence.,

Interim Management

447 Where DBFM Co s reguired to replace any Sub Contractor pursuant to this
Clause, the provigions of Clause 57 8 shall apply and be construed accordingly.

NOT USED

COMPENSATION ON TERMINATION

46.1 If this Agreement is terminated pursuant {o Clause 41 (Termination Resufting from
Force Majoure), then the Authority shall pay compensation to DBFM Co in
accordance with Section 3 {Consequance of Termination for Force Majeure) of
Schedule Part 17 (Compensation on Termination).

4B8.2 if this Agreemaent is terminated pursuant fo Clause 40 (DBFM Co Evenis of
Defaulfy other than pursuant o Clause 40.1.3{0), then the Authority shall pay
compensation o DBFM Co in accordance with Section 2 (Compensation on DBFM
Co Defaulf) of Schedule Part 17 (Compensation on Termnination).

463 if this Agreement is terminated pursuant to Clause 39 (Authorily Events of
Default;, then the Authority shall pay compensation to DBFM Co in accordance
with Section 1 (Compensafion on Termination for Authonty Default and Voluntary
Termination) of Schedule Part 17 (Compensalion on Termination),
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48.4

46.5

If this Agreernent is terminated pursuant to Clause 42 (Volunfary Termination),
then the Authority shall pay compensation to DBFM Co in accordance with Section
1 {Compensation on Terminaffon for Authority Defaulf and Voluniary Tenmination}
of Schedule Part 17 {Compensalion on Terminalion).

If this Agreement is terminated pursuant to Clause 40.1.3(b) or Clause 44.3 then
the Authorily shall pay compensation to DBFM Co in accordance with Section 4
{(Corrupt Giis and Fraud, Breach of Refinancing) of Schedule Part 17
(Compensalion on Terminalfon).

Tax equalisation

48.6

48,8

48.8

Whera a payment is o be made te DBFM Co pursuant to Clause 46.1, Clause
46.3, Clause 46.4 or Clause 46.5 (a "Compensation Payment") and DBFM Co
has a Relevant Tax Liability in respact of such payment, then the amount of the
Compensation Payment to be made by the Authority to DBFM Co shall be
increased so 35 to ensure that DBEM Co is in the same position {after account is
taken of the Relevant Tax Liability) as it would have been in had it not been for
such Relevant Tax Liability.

For the purposss of this Clause 46 {Compensation on Terminationy.

46.7.1 "Relief' shail mean any relief, allowance or deduction in computing
profits or fax or g credit against, or right to repayment of, tax granted by
or pursuant to any legislation for fax purposes;

46.7.2 a3 "Relief derived from the Project’ is a Relief which arises in
connection with the Project and includes any Relief arising as s
consequence of the distribution of any amount oblained in respect of the
Project {other than a Compensation Payment} by DBFM Co {whether by
way of interest, dividend or other distribution, repayment, reduction or
redemption of capital or indebtedness or return of assels or otherwise};
and

48.7.3 DBFM Co shall be regardsd ag having a "Relevant Tax Liability" in
respect of 3 Compansation Payment to the extent that:

(a3 it has a liahility for tax in consequence of or in respect
of a Compensation Payment {*Actuat Liability”); or

{t it would have had a liability for tax within paragraph
{a} above but for the utilisation of a Relief other than a
Retief derived from the Project ("Deemed Liability™).

in determining whether DBFM Co has a Ralevant Tax Liability by reason of a
Compensation Payment, it should be assumed thal any Reliefs derived from the
Project which are available to DBFM Co (or would have been so avallable but for a
surrender by DBFM Co of such Refiefs by way of group or consortium relief} for
offset against the Compensation Payment, or against tax in relation to the same,
have been so offset to the maximum exterd possible.,

DBFM Co shall keep the Authority fully informed of all negetiations with the HM
Revenue and Customs in relation to any Relevant Tax Liability in respect of a
Compensation Payment. DBFM Co shall not agres, accept or compromise any
claim, issue or dispite reigting to such Relevant Tax Liability without the prior
written consent of the Authority, which shall not be unreasonably withheld or
delayed. The Authority may, i it considers in good faith that such action is justified
having regard to the likely costs and benefits, direct DBFM Co to resist, appesl,
defend or otherwise digpute the Relovant Tax Liability in respect of the
Compensation Paymend, provided that the cost of any such dispute (including any
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interest or penalfies incurred} shall be at the Authority's expense. However, if
DBFM Co obiains professionhal advice from an independent person with relevant
gxpertise that any resistance, appeal, defence or other mode of dispute is not
fikely to result in any more beneficial positfon in relation fo the Relsvant Tax
Liability, DBFM Co shall be entifled not to continue with such resistance, appeal,
defence or other mode of dispute. Where any resistance, appeal, defence or other
mode of dispute results in a more beneficial position in relation o the Relevant Tax
Liability, an adjustment wilt be made to the amount payable under Clause 46.6 {o
refiect such sufcome,

45,10  Any increase in the amount of a Compensation Payment which is payable under
Clausa 48,8 shall be paid on the later of five {5} Business Days alier a demand
therefore {fogether with evidence in sufficient datail for the Authority to satisfy Hself
of the Relevant Tax Liability and its calculation] is made by DBFM Co and:

48.16.1in the case of an Actual Liability, five (5} Business Days before the date
o which the relevant tax must be paid {o the tax authority in order to
avaid incurring intersst and penalties; and

48.10.2 in the case of a Deemed Liability, five (8) Business Days before the date
an which tax which would not have been payable but for the dilisation of
the relevant Relief must be paid in order to aveid incurring interest or
panaities (whether by DBFM Co or otherwise} and, for the purposes of
determining when the Relief weuld otherwise have been utilised, Reliefs
shall be regarded as utilised in the order in which they arise.

46.11  The Authority shall have the right to pay the amouni payable under Clause 46.6
direct to HM Revenue and Customs in satisfaction of the relevant tax dus by
GBFM Cao

Rights of Set-Off

48.12  To avoid doubt, the Authority’s obligations to make any paymaent of compensation
o DBFM Co pursuant to this Clause are subject to the Authority's rights under
Clause 34.6, save that the Authority agrees not to set-off any amount agreed or
gatermined as due and payabie by DBFM Co to the Authority against any payment
of termination compensation {whether payable as g lump sum or in instalments}
under Clauses 46.1, 48,3, 46.4, or 46.5 except fo the extent that such termination
payment exceeds the Base Senjor Debt Termination Amount or the Revised
Senior Detrt Termination Amount {gs the case may be} at that time.

Fuli and final seftiement

46.12  Subject in the provisions of paragraph 2.1 of Section 5 {General) of Schedule Part
17 (Compensation on Termination),

45.13.1 any compensation paid pursuant to this Clause shalt be in fuil and final
setilement of any claim, demand and/or proceedings of DBFM Co in
relation tc any termination of fhis Agreement andfor any Project
Document {and the circumstances leading fo such termination) and
DEFM Co shall be exchuded from all other rights and remedies in respect
of any such termination; and

43 13.2the compensation pavable (i any) pursuant fo this Clause 48
(Compensation on Terminafion) above shall be the sole remedy of
DBFE Co and DBEM Co shall not have any other right or remedy in
respect of such termination.

47 CONSEQUENCES GF TERMINATION
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Corntinued performance

4714 Subject to any exercise by e Authority of ifg rights fo parform, or to procure a
third party to perform, the obligations of BBFM Co, the parties shall continue to
perform their obligations under this Agreement, notwithstanding the giving of any
notice of default or notice of termination, unti the Termination Date,

Transfer to Authority of Asssets, Contracts ste.

412 On the service of a notice of fermination in accordance with this Agreement for any

reasoen.

47.2.1

47.2.2

47.2.3

47.2.4

47.25

47.2.8

47.2.7

if prior to the final Phase Actual Complefion Date, in s¢ far as any
transfer shall be necessary fully and effectively to transfer property to the
Authority, DBFM Co shall transfer to, and there shall vest in, the
Authority, such part of the Works andfor the Facilities as shail have been
gonstructed and such items of the Plant and Equipment as shall have
been procured by DBFM Co if the Authority so elecis:

all goods and all materiate on or near to the Site not yet incorporated in
the Works shall remain available to the Authority for the purpcses of
completing the Works and if the cost of such goods and materials has
not been refiected in the payment of any compensation pursuant to
Schedute Part 17 {Compensation on Temmingtion), subject to the
payment by the Authority {determined ag between a willing vendor and
willing purchaser with any disputes determined pursuant o Clause 58
{Dispute Resolition Protedurel),

the construction plant shall remain available o the Authonty for the
purposes of completing the Works, subject to payment of the
Coniracior's reasonable charges;

PBFM Co shall hand over 1o, and there shall vest in, the Authority, frae
from any Encumibrancas (other than any crested on or by or sgainst the
Autharity), the Facliities and Equipment (which in the case of the
termination of this Agreement in accordance with Clause 43 (Expiry)
shall be in the state required in accordance with Schedule Part 18
(Handback Procedurs)y,

if the Authority so elects, DBFM Co shall procure that any of the
Censtruction Contract, the Service Contracts and/or the Independent
Tester Contract shall be novated or assigned o the Authority, provided
that where termination occurs under Clause 38 (Authordly Events of
Defadfy the consent of the Gonfractor, the Service Provider or the
independent Tester (as the case may be) shall be required;

DBFM Co shall, or shall procure that any Contracting Associate shall (as
the case may be), offer to sell to the Authority at a falr value {determined
as betweet; a willing vendor and willing purchaser, with any disputes as
to such fair value being determined pursuant to Scheduls Part 20
(Dispute Resolution FProcedura), fres from any Encumbrance all or any
part of the stocks of material and othaer assets, road vehicles, spare paiis
and other moveabie property owned by DBFM Co or any of its
Contracting Associates and reasonably required by the Authorty in
connection with the operation of the Facilities or the provision of the
Services;

DBFM Co shall deliver o the Authority (as far as not already deliversd to
the Authority} one complete set of:
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4728

4729

fa} "as built drawings” showing =il alterations made to the
Facilities since the commencement of operation of
the Facilities; and

(b} maintenance, operation and training manuals for the
Facilities;

DBFM Co shali use all reasonable endeavours to procure that the bepefit
of all manufacturer's warrantics in respect of mechanical and electrical
plant and equipment used or made available by DBFM Co under this
Agreement and included in the Facilities are assigned, or stherwise
fransferred, to the Authority with full title guarantes; and

DBFM Co shall defiver to the Authority information equivaisnt to the
records referred o in Clause 38 (Racords and Open Book Accounting)
except where such documents are required by Law 1o he retained by
DRFM Co or its Coniracting Associates {in which case complele copiss
shall be delivered o the Authorityy,

47.3 DBFM Co shall ensure that provision is made in all confracts of any description
whatsogver io ensure that the Authority will be in a position to exercise its rights,
and DBFM Co will be in a position to comply with its obligalions, under Clause

47.2.

Transitional arrangemnants

47.4 On the termination of this Agreement for any reason, for a reasonabie periog both
before and after any such termination, DBFM Co shall have the following duties:

47 4.1

4742

4743

DBFM Co shall co-operate fully with the Authority and any successor
providing to the Authority services in the nature of any of the Services or
any part of the Services in order 10 achieve a smooth trapsfer of the
manngr in which the Authority obtaing services i the nature of the
Services and to avoid or mitigate in so far as reasonably practicable any
inconvanignce of any tisk fo the heaith and safety of the employees of
the Authority and members of the public;

DBFM Co shall as soon as practicable remove from the Site all property
not acquired by the Authority pursuant to Clause 47.2 {ar not belonging
to the Authority or any Authority Party) and if & has not done so within
forly {40} Business Days after any notice from the Authority reguiring if to
do so the Authority may {withouf being responsibie for any loss, damage,
cosis or expenses) remove and sell any such property and shall hold any
procaeds less all costs incurred to the credit of DBFM Co;

DBFM Co shall forthwith deliver {o the Authority's Representative:

{2} any secuiity passwaords, access cades and other keys
to the Facilities and the eguipment; and

{b} without prejudice to Clause 55 {infellectual Properiy},
any copyright icences for any computer programmes
{or licences to use the same) necessary for the
operation of the Facliitles (but excluding computer
programmes, which have been developed or acquired
by a Service Provider for its own use and not solely
for the purposes of provision of any of the Sarvices at
the Facifities or the gssignation or transfer of which is
othierwise restricted); and
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4744 DBFM Co shall as soon as praclicable vacale the Sie and {without
prejudice to Schedule Part 18 (Handback Frocedure)} shall leave the
Site and the Facilities in a safe, clean and orderly condition.

47.5 If the Authority wishes to conduct a competition prior to the Expiry Date with & view
to entering into an agreement for the provision of services (which may or may not
be the same as, or similar to, the Services or any of them) following the expiry of
this Agreement, DBFM Co shall co-operate with the Authority fully in such
competition progcess including (without limitation) by:

47.5.1 providing any information which the Authority may reasonably require fo
gonduct such competition bul, to avoid doubt, information which is
commercially sensitive to DBFM Co shall not be provided {and, for the
purpose of this Clause 47.5.1 commercially sensitive shall mean
information which would i disclosed to a competitor of DBFM Co give
that competitor a compelitive advantage over DBFM Co and thereby
prajudice the business of DBFM Co); and

47.5.2 assisting the Authority by providing all {or any) participants in such
cormpetiion process with access to the Site and the Faciliies.

Continuing Obligations

47.6 Save as otherwise expressly provided in this Agreernent or as already taken into
account in the calculation of any terminabon sum or other payment of
compensaticn on termination pursuant to this Agreement;

47.8.1 {ermination of this Agreement shall be wilhout prejudice to any accrued
rights and obligations under this Agresment ag at the date of termination;
and

47.8.2 terminglion of this Agreement shall not affect the continuing rights and
obligations of DBFM Co and the Authority under Clauses 10 (The Site),
25 (TUPE and Employment Mattersy, 31 (Force Majeure), 34 (Paymaent),
35 (Taxation), 37 {Cusfody of Financial Madely, 38 {Records and Open
Book Accouniing), 41 (Terminafion Resulting from Force Majeure), 42
(Authority Voluntary Terminafion), 44 {Corrupt Gifts and FPeymenis), 46
{Compensation on Termination), 47.2, 47.4 and 475 {Transiliona}
Arrangements), 4% {indemnifies), B3 (Insurance), 54 (Exclusions and
Limitations on Liability), 85 (Inteffectual Property), 56 {Dispute Resolution
Procedure), 59 (Mitigation), 61 (Confidentiglity}, 64 (Nofices) and Clause
73 (Governing Law and Jurizdiction) or under any other provision of this
Agreement which is expressed to survive termination or which is required
o give effect to such termination or the conseguences of such
termination.

48 HANDBACK PROCEDURE

The provisions of Schedule Part 18 (Handback Procedure) shall apply to the handback of
the Faciiities to the Authority on expiry of this Agreement.
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PART 11; INDEMNITIES, WARRANTIES & INSURANCE

49 INDEMNITIES

DBFM Co indemnities to Authority

491 DBFM Co shall indemnify and keep the Authority indemnified at all timas from and
sgainst all Direct Losses sustained by the Authiority in consequence of:

49.1.1

49.1.2

48.1.3

49.1.4

any claim for, or in respect of, the death and/or personal injury of any
employee of, or person engaged by, DBFM Co o any DBFM Co Parly
notwithstanding any acl or omission of the Authorily or any Authority
Party:

any claim for, or in respect of, the death andfor personal injury of any
third party (other than a person referred to in Clause 49.2.1) arising out
of, or in the course of, the Project Operations, save to the extent caused
{or contributed to) by any Unreasonable Act by the Authorty or any
Authority Party, breach of any express provision of this Agreement by the
Authority or any Authority Party of any deliberate or negligent act or
omission of the Authority or any Authority Party;

any physical loss of or damage to Authority Assets arising by reason of
any act or omission of DBFM Co or any DBFM Co Parly, save to the
extent that such loss or damage arises out of the breach of any express
provision of this Agreement by the Authority or any Authorily Party or any
deliberate or negligent acl or omission of the Authority or any Authority
Party; and

any loss of or damage to property or assets of any third party arising by
reason of any act or omission of DBFM Co or any DBFM Co Party, save
to the extent that such loss or damage arises out of the breach of any
express provision of this Agreement by the Authority or any Authority
Parly or any deliberate or negligent act or omission of the Authority or
any Authority Parly,

Authority indemnities to DBFM Co

482 The Authority shali indemnify and keep DBFM Co indemnified at all times from and
against all Direct Losses sustained by DBFM Co in consequence of

49.2.1

48.2.2

4823

any claim for, or in respect of, the death and/or pergonal injury of any
employee of, or person engaged by, the Authority or any Authority Party
notwithstanding any act or omission of DBFM Co or any DBFM Co Party;

any claim for, or in respect of, the death andior personal injury of any
third party (other than a person referred 10 in Clause 48.1.1) arising by
reason of any act or omission of the Authority or any Authority Party in
the course of provision of the Communily Services, any Unreasonabile
Act by the Authorily or any Authority Party, breach of any express
pravision of this Agreement by the Authority or any Authority Party or any
deliberate act or omission of the Authority or any Authority Party, save to
the extent caused (or contribuied to} by any act or omission of DBFM Co
or any DBFM Co Party,

anv physical damage to any part of the Facilities or any assets or other
property of DBFM Co or any DBFM Co Party arising by reason of any
breach of any express provision of this Agreement by the Authority or
any Authority Party or any deliberate act or omission of the Authority or
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482 4

any Authority Party, save 10 the extent caused (or contributed to) by any
act or omission of DBFM Co or any OBFM Co Party; and

any loss of or damage to property or assets of any third party arising by
reason of any breach of any express provision of this Agreement by the
Authority or any Authority Party or any deliberate act or omission of the
Authorly or any Authority Parly, save fo the extent caused ({or
contributed o) by any act or omission of DBFM Co or any DBFM Co
Party;

provided that in the case of Clauses 49.2.3 and 48.2.4 there shall be
exciuded from the indemnity given by the Authority any liability:~

(a) for the oceurrence of risks against which and to the
extant to which DBFM Co ig obliged to insure under
this Agreement (but for the avoidance of doubt, not
such lability to the extent within any applicable
excess oF deductible or over the maximum amount
insured or to be insured under such insurance); or

{ in respect of @ malfer which is a Compensation
Event, or
{c) in respect of malicious damage.

Conduct of claims

493

This Clause 48.3 {Conduct of Claims} shall apply to the conduct, by a party from
whorm an indemnity is sought under this Agreement, of claims made by a third
person ageainst a party having (or ¢laiming to have) the benefit of the indemnity.
The parly having, or claiming to have, the bensfit of the indemnity Is referred to as
the "Beneficiary” and the party qiving the indemnity is referred to as the
“Indemnifier’. Accordingly:

48.3.1

49.3.2

49.3.3

if the Beneficiary receives any nofics, demand, letter or other document
concerning any claim for which it appears that the Beneficiary is, or may
become, eniitled o indemnification under this Agreement, the
Beneficiary shall give notice in wiiting fo the Indemnifier as soon as
reasonably practicable and in any event within twenly [20) Business
Days of rateipt of the sams;

subject to Clauses 49.3.3, 48.3.4 and 49.3.5 below, on the giving of a
notice by the Beneficiary pursuant to Clause 48.3.1 above, where i
appears that the Bensficiary is or may be entifled fo indemnification from
the Indemnifier in respect of all (but not part only) of the fiability arising
out of the claim, the Indemnifier shall (subject to providing the
Beneficlary with an indemnity to its reasonable satisfaction against all
costs and expenses that it may incur by reason of such action) be
entitled {c dispute the claim in the name of the Beneficiary at the
indemnifier's own axpense and take conduct of any defence, disputs,
compromise, or appeal of the claim and of any incidental negotiafions,
The Beneficiary shall give the Indemnifier all reascnable cooperation,
access and assistance for the purposes of considering and resisting
stch clzm;

with respect fo any claimn conducted by the Indemnifier pursuant to
Clause 49.3.2 above!
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{b)

(@)

the Indemnifier shall keep ke Beneficiary fully
informed and consult with it about material elements
of the conduct of the claim;

the Indempifier shall mot bring the name of the
Beneficiary into Jisrepute; and

the Indemnifier shall not pay or seiile such claims
without the prior conseni of the Beneficiary, such
consent not to be unreasonably withheld or delayed;

49.3.4 the Beneficiary shail be free to pay or settle any claim on such terms as i
thinks fit and without prejudice fo its righis and remedies under this

Agreement if:

(a)

{b)

{c)

the Indemnifier is not entitled to take conduct of the
claim in aceordance with Clause 49.3.2 above; or

the Indemnifier fails to notify the Beneficiary of its
intention to take conduct of the refevant claim within
twenty {20} Business Days of the notice from the
Beneficiary under Clause 49.3.1 above or notifies the
Benaficiary that it does not intend to take conduct of
the claim; or

the Indgmnifier fails to comply in any material respect
with the provisions of Clause 49.3.3 above,

49.3.8 the Bereficiary shall be free at any time to give natice 1o the Indemnifier
that It is retaining o1 taking over (as the case may be) the conduct of any
defence, dispute, compromise or appeal of any clam (or of any
incidental negotiations) to which Clause 49.3.2 above applies. On
recelpt of such neotice the indemnifier shall prompily take ali steps
necessary to transfer the conduct of such claim to the Beneficiary, and
shall provide to the Beneficiary all réasonable coaperation, access arnd
assistance for the purposes of considering and resisting such claim, K
the Bensficiary gives any nolice pursuant to this Clause 49.3.5, then the
Indemnifier shall be released from any ligbility under its indemnity under
Clause 491 (DBFM Co Indemnities to Authority) or Clause 492
(Authonty Indemnities to DBFM C0) {as the case ray be) and, without
prejudice to any accrued ifabilities, any fability under its indemnity given
purstant to Clause 48.3.2 in respect of such claim;

49.3.6 if the Indemnifier pays o the Beneficlary an amount in respect of an
indemnity and the Beneficiary subsequently recovers {whether by
payment, discount, cradit, saving, relief or other benefit or otherwise) a
sum which is directly referable to the fact, malter, event or circumstances
giving rise to the claim under the indemnity, the Beneficiary shall
forthwith repay to the Indemnifier whichever is the lesser of.

{a}

(&)

an amount equal to the sum recovered {or the value
of the saving or benelil obtained) less any out of
pockat costs and expenses properly incurred by the
Beneficiary in recovering the same; and

the amount paid to the Beneficiary by the Indemnifier
in respect of the claim under the relevant indemnity,

49.3.7 provided that there shall be no obligation on the Beneficiary to pursue
such recovery and that the Indemnifier is repaid only to the extent that
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498

49.3.8

the amount of such recovery aggregated with any sum recovered from
the Indemnifier exceeds any loss sustained by the Beneficiary (including
for this purpose indirect or consequential fosses or claims for loss of
profits which are excluded by this Agreement from being recovered from
the Indemnifier); and

any person taking any of the steps contemplated by Clauses 48.3.1 fo
48.3.5 shall comply with the reguirements of any ingurer who may have
an obligation to provide an indemnity in raspect of any liability arising
under this Agreement.

Mitigation — indemnity claims

49.4

To avoid doubt the provisions of Clause 58 (AMifigafion) apply lo any indemnity
given under this Agreement and any such indemnity shali not apply io he exient
that such part or parls of Direct Losses could have been reduced or avoided by
the Beneficiary complying with the provisions of such Clause 89 (Mitigation).

MALICIGUS DAMAGE

4941

48A.2

48A.3

Remit of Clause

This Clause 49A specifies the respective obligations of the parties In relation fo
malficious damage o the Facllitles during the Operational Term,

Notification

48A.2.1

40A.22

As soon as possible after a Service Event has been notified to the
Helpdesk or after DEFM Co has itself or by a Service Provider become
aware of a Service Bvent, if it considers that the Service Event was
caused by malicious damage by a person other than a DBFM Co Party,
DBFM Co must verbally inform the Helpdesk and the Authority's
Representative (g “Malicious Damage Report’). Where it is reasonably
practicable for it {0 do so without prejudicing its ability to achieve
Reclfication of the Service Event within the Rectification Period and
subject o any immediate steps that it requires to teke fo make Hhe
Facilities safe, it must aliow the Authority's Representative an opportunily
¢ inspact the evidence it reliss on to support its claim that malicious
damage caused the Service Event congerned before carrying out
Rectification and, where this is not reasonably praclicable, DBFM Co
must take reasonable steps to pressfve of record in a suitable mannsr
any such svidence and forthwith make that record avzilable to the
Authority.

Provided DBFM Co has complied with the requirements of Clause
484,21, unless within twenty four (24) hours of receipt of 2 Malicious
Damage Report or within twenty four (24) hours of the start of the next
Core Times where the Malicious Damage Report is made outside Core
Times, or, ¥ applicable, within one (1) Business Day of receipt of the
evidence or record of the alleged malicious damage concerned the
Authority's Representative notifies DBFM Co that he agrees that the
Service Event referred o in the ralevant Malicious Damage Raport was
caused by malicious damage by a person other than & DBFM Co Parly,
the Authority's Representative wiil be deemed to have disagreed ihat the
Service Event concerned was caused by malicious damage by a person
other than a DBFM Co Party.

Rectification of Malicious Damage
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40AM.4

40A.5

48A8

494.3.1 In refation to any Service Event referred o in a Malicious Damage
Report, DBFV Co shall always take such steps as are necessary in
accordance with its obligations under this Agreement to make the
Faclities safe.

40A. 3.2 i the Authority's Representative agrees in accordance with Clause 48A2
that a Service Bvent was caused by mialicicus damage by a person ofher
than a DBFM Co Party, except when Clause 48A 3.3 applies, DBFM Co
shall not Rectify the Service Event beyond what is required by Clause
49A.3.1 unless instructed by the Authority to do so as an Authority
Change under Schedule Part 16 (Change Proftocoh.

494.3.3 If. in the reasonable opinion of DBFM Co, the Service Event referred 1o
in @ Malicious Damage Report, if not Rectified, will or is fikely io result in
the costs of performing the Services and in particular the costs of
Maintenance Works and Lifecycle Replacement being materially
increased, it may notify the Authority's Representative to that effect and
shall be entitled fo procesd with Rectification in accordance with its
cbligations under this Agreement,

484.3.4 if the Authority’s Represaentative doas not agree accordance with Clause
49A.2 that the Service Event referred to in a Malicious Damage Report
was caused by malicious damage by a person other than a2 DBFM Co
Party, DBEFM Co shall be entitled to proceed with Reactification in
accordance with its obligations under this Agreement.

Costs of rectifying malicious damage

DBFM Co will be entitied to include all reasonable costs incurred with any Setvice
Provider or third party:

48A.4.1 to make the Fagdililies safe pursuant to Clause 49A.3.1 if it is agreed by
the Authorily or subsequently determined under the Dispule Resolution
Procedure that the Service Event was caused by malicipus damage by a
person other than a DBFM Co Party; or

48A.4.7 o carry out Rectification pursuani fo Clause 48A.3.3 or

49A.4.3 1o carry out Rectification pursuant to Clause 49A.3.4 if it is subsequently
determined under the Dispuis Resolulion Procedure that the Service
Event was causad by malicious damage by a person other than a DBFM
Co Party,

in a Monthly Invoice in accordance with Clause 34.21{c). In deciding what a
raasonable cost Is, regard may be had to prices and rates in the Catalogue (as
defined in Schedule Part 16 (Change Protocol)).

LBFM Co to Provide information

DBFM Co must provide the Authority with such information as the Authority
reasonably requesis for the purpose of making claims for losses due o malicious
damage, under the Operational Insurances.

Disputes

4894 6.1 Any dispute between thae Authority and DBFM Co and in connaction with

or ariging out of this Clauss 494 shall be resclved by means of the
following procedurs:
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{@) the dispule shall initially be referred to the Authorily
Representative and DBFM Co's Representative who shall discuss
the matter in dispute and make all reasonable efforts to reach an
agreement;

(b} ifno agreement is reached under Clause 49A.6 1{a} within fifteen
(15) Business Days the dispute shall be referred to the Authority's
Chief Execytive or their eguivalent from time to time, and a DBFM
Co Director. Such persons may be replaced by the pary which
nominated them by notice o the other party.

48462 If no agreement is reached under Clause 48A.8.1(b} within fifleen {18}
Business Days, any dispute under this Clause 48A shaill be determined
under the Dispute Resclution Procedure.

TAX ON INDEMNITY PAYMENTS

If any payment by one party under an indemnity in this Agreement is subject to income tax
or corporation tax (or any tax repiacing them) in the hands of the recipient, the recipient may
demand in writing to the party making the payment that the payment ghall he increased by
such armount as would ensure that, after taking into account any such tax pavable in respect
of such additional amount, the recipient recelves and retains a net sum aqgual to the amount
i would have otherwise received had the payment not been subject to such tax. In relation
to any such addittonal amount payable to DBFM $o, DBFM Co and the Authority shali have
the same rights and obligations as would apply to a Relevant Tex Lisbility under Clause
48.7.3 and Clauses 46.6 to 46.11 {inciusive} shall apply mutatis mutandis to the payment of
the sdditional amount. The party making the payment shall pay such additional amount
within ten (10} Business Days of receipt of such demand.

EXCUSING CAUSES

£1.1 If an Excusing Cause interferes adversely with, or causes or contributes to a
fallure of, the performance of the Project Operations by DBFW Co andfor causes
or contributes to the voourrence of an Avallabllity Fallure andior 3 Performance
Eailure and provided that the sffect of such Excusing Cause is cleimed within ten
{10} Business Days of the date on which DBFM Co besarme aware {of ought
reasonably to have bacome so aware) of the occurrence of the Excusing Cause,
then (subject v Clauses 51.3 {Jnsured Exposure) and 51.4) fo the exient such
falure or interference or ocourrence of an Availability Failure andfor a
Parformance Failure ariges as a result of such Excusing Cause:

51.1.1 such failure by DBFM Co to perform or interference or accurrence, and
any poor performance of, any affected Service shall not constitule 2
breach of the provisions of this Agreement by RBFM Co;

51.1.2 such failure by DBEM Co to perform or interference or occurrence shall
rof be tgken account of in measuring the performance of any affected
Service in accordance with the Service Level Specification, which shall
be operated as though the relevant Service had been performed free
from such adverss interference; and

51.1.3 any such Availability Failure andior Performance Failure shall be
deemed not to have ocourred,

s0 that DBFM Co shall be entitled to payment under this Agreement as if there had
been no such interference with, or failure in the performance of, the Project
Operations and no such oecurrence of an Avsilability Failure andfor Performance
Failure.

51.2 For the purpose of Clause 51 (Excusing Causes), an Excusing Cause means:
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51.2.1

51.2.2

5123

51.2.4

51.25

51.2.8

5127

51.2.8

any breach of any exprass provision of this Agraement by the Authority
or any Authority Party (unless, and to the extent, caused or contributed
o by DBFM Co or any DBFM Co Party);

any deliberate act or omission of the Authority or of any Authority Party
or any failure by the Authority or Authority Party (having regard always 1o
the interactive nature of the aclivities of the Authority, the Community
Services Providers and of DBFM Co} to take reasonable steps to carry
gut its activilies in 2 manner which minimises undue interference with
DBFM Co's performance of the Project Oparations, save where {(and o
the extant):

(&) caused or contributed 1o by DBFM Co or any DBFM
Co Party,
(b} the Authority or Authority Party is acling in

accordance with a recommendation or ihstruction of
DEFM Ca or any DBFM Ga Party,

(<) any such act or omission giving rise to such failure
was within the confempiation of the parties or was
ctherwise provided for In this Agreement;

{d the consequences of any such deliberate act or
omission or other acts or omissions giving rise o
such failure would have been prevented by the proper
performance of DBFM Co's obligations under this
Agreement; or

(&) the same arises from ah act of the Authorlty or an
Authority Party compliant with the Contractor's Site
Rules and other requirements of the Contractor as
referred to in Clause 13.1 {Access fo Sife) or 17.9.

NOT USED

the implementation of any action laken by the Autherity or any Authority
Party, or any suspension of DBFM Co's obligation to deliver any or any
part of the Servives or the compliance by DBFM Co with instructions
given by the Authority, in each case in the circumstances referred to in
Clauses 24.6 to 24.9 {inclusive);

the canying out of any Low Value Change in accordance with the terms
of this Agreement during the peried of time agreed between the Authorlty
and DBFM Co; or

the carrying out of planned preventative maintenance in accordance with
the Schedule of Programmed Maintenance;

the occurrence of a Service Event that the Awthority’s Representative
has agreed pursuant to Clause 48A.3.2, of that it has been determined
pursuant to the Dispute Resolution Procedure, has been caused by
malicious damaged by a parson other than a BBFM Co Parly, but only
until such time as either () the Authorily has instructad DBFM Co to
Rectify the Service Event as an Authority Change and the time period for
implemantation of such Authority Change has expired or (i} DBFM Co
has Ractified the Service Event pursuant to Clause 494.3.3;

the occurrence of a matter referred to in Clause 104 during the
Cperational Term; or
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53

51.2.8¢ DBFM Co complying with an instruction of the Authorily pursuant to
Clause 24.10.

Insured exposure

61.3

Without prejudice o Glause 53 {Insurance), DBFM Co shall not be entitled to any
payment which would not have been due under this Agreement but for Glause 51
(Excusing Causes) to the extent that DBFM Co is or should be able fo recover
under any policy of insurance required to be maintained by DBFM Co or any
DBFM Co Parly in accordance with this Agreemaent {whather or not such ihsurance
has in fact been effectad or, if effected, has been vitiated as a result of any act or
omission of DBFM Co {or any DBFM Co Parly), including but not limited to non
disclosure or under insurance) or any other policy of insurance which DBFM Co
has taken out and maintained.

Mitigation of Excusing Cause

514

51,5

DBFM Co shall tske all reasonable sleps io miligate the conseguences of an
Excusing Causa on DBEFM Co's ability to performn s obligations under this
Agreement. To the extent that BBFM Co doss not fake such steps, DBFM Co
shall not ba entitled o, and shall not receive, the relief specified in Clause 51.1

Te aveid doubt, Clause 51.2.2 shall not impose a general obligation on the
Authorily to 1ake {or tn procure that any Authorily Party takes) such steps and shall
apply {and be construed) solely for the purpose of sstablishing whether an
Excusing Cause has occurred.

NOT USED

INSURANCE

DBFM Co Insurances

53.1

532

83.3

53.4

DBFW Co shall, procure that the insurances, details of which are set outf in Section
1 {Podicies to be taken out by DBFM Co and maintained during the Construction
Phasey} of Schedule Part 18 {({nsurance Requiremants), are taken out prior to the
commencement of the Works and aré maintained for the pericds specified in
Section 1 {Pollvies to be taken out by DBFM Co and mainlgined during the
Construction Phasé) of Schadule Part 16 {Unsurance Requiremsnis).

D8FM Co shall, procure that the insurances, details of which are set out in Section
2 {Policies fo be taken out by DBFM Ceo and maintained from the Phase Acfual
Complation Dale)} of Schedute Part 15 {insurance Requirements), are taken ot
prior to the Phase Actual Completion Dale and are maintained for the periods
specified in Section 2 {Folicies o be taken cut by DBFM (o and malntained fram
the Phase Actual Completion Dafey of Schedules Part 15 {nsurance
Reguirements).

Without prejudice to the other provisions of this Clause 53 Unsuranee), DBFM Co
shall, at all relevant imes, at its own cost, effect and maintain in full force those
insurances which # is required to effect by any applicable Law.

All Insurances referred to in Clauses 53.1 and 53.2 shalk:
534.1 be maintained in the names of the parties specified in Schedule Part 15
{Insurance Requirements) and shall be composite policies of insurance

{and not joint) unless stated otherwise in Schedule Part 15 (Insurance
Requirements));
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§3.4.2 be placed with insurers who are acceptable to the Authority (such
acceptance not to be unreascenably withheld or delayed);

53.4.3 in so far as they relaie fo damage fto assets (inciuding the Facilities),
cover the same for the full reinstatement value;

53.4.4 comply vith the relevant provisions of Seclion 1 {Policies fo be taken out
by DBFM Co and mainfainsd during the Construction Phase) and
Baction 2 (Pofivies to be taken out by DBFM Co and maintained from the
Phase Aclual Completion Datey of Schedule Part 18 (insurance
Reguirements}.

53.4.5 pravide for 30 days prior written notice of their cancellation, non-renewal
or smendment to be given to the Authority in accordance with
Endorsement 1 in Section 3 {(Endorsement) of Schedule Part 15
(lhsurance Requirementsy,

5348 in respect of the Physical Damage Policies provide for payment of any
proceeds received by DBFM Co to be applied in accordance with Clause
§3.22 {Reinstatement),

53.4.7 in the case of the Operational insurances only, be feken ot and
maintained in accordance with Section 4 of Schaedule Part 18 (Insurance
Requirements).

DBFM Co shall ensure that its brokers give the Authorily g lefter of underiaking
substantially in the form set out in Section § (Broker's Letler of Undertaking) of
Schedule Part 15 (Insurance Requirements) at Financial Close and subseguently
on the renewal of each of the Insurances.

Subrogation and Vitiation

33.6

53.7

DEFM Go shall in respect of the insurances referred to in Clauses 53.1 and §3.2;

§3.8.1 procure that all policies of insurance to be effected by # pursuant o this
Clause shall contain a provision 1o the effect that the insurers have
agreed o waive all righls of subrogation against the Authority {and all
Authority Parties other than contractors and sub-oontractors) in
accordance with Endorsement 2 in Seclion 3 (Endorsemenis) of
Schedule Part 15 (Insurance Requirements), and

53.8.2 provide for non-vitiation protection in respect of any claim made by the
Authority as co-insured in accordance with Endorsement 2 in Section 3
{Endorsements) of Schedule Part 185 (insurance Requirementsy,

provided that, to avoid doubt, this Clause §3.6 shall not by itself prevent DBFM Co
from claiming against the Authority (or any Authority Party) under an express
provision of this Agresment for any loss or damage not covered because of the
level of deductibles under such insurance permitted by this Agreement or to the
extant such loss or damage exceeds the maximum of such insurance required by
this Agresment.

Neither party shall take any action or fail to take any reasonable agtion or (in 5o far
as it Is reasonably within its powsr} permit or aliow others to take or fall to take any
action {including failure to disclose any fact) as a result of which any of the
Insurances may be rendsred woid, voldable, unenforceable or suspended or
impaired in whole or in part or which may otherwise render any sum paid out
under any relevant policy repayable in whale or in part.

Evidence of DBFM Co Insurance
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53.9

53.10

5311

Not less than twenty {20) Business Days prior o the amendment or expiry of any
relevant insurance policy {other than the expiry of any of the Operational
insurances in respect of which DBFM Co must comply with the provisions of
Section 4 of Schedule Part 18 (insurance Requiraments)), DBFM Co shall submit
to the Authority a request for approval from the Authority of the insurer and the
principaf terms and cenditions of such insurance policy {and any revision to such
terms and conditions or change in identity of such insurer), such approval not to be
unreasonably withhald or delayed.

DBFM Co shal provide to the Authority:

53.81 copies on request of il insurance policies referred 1o in Clauses 53.1 1o
£3.3 {together with any other information reasonably requested by the
Authority relating to such insurance policies) and the Authority shall be
entitfed to inspect them during ordinary business howrs; and

53.8.2 evidence that the premiums payable under all insurance policies have
been paid and that the Insurances are in full force and effect in
accordance with the reguirements of this Clause 53 {nsurance) and
Schedule Part 18 (Insurance Reqguiramenis).

Renawal cedificates or other such evidence of renewal in relation to the
insurances shall be obtained as and when necessary and copies {certifiad in a
manner acceptable to the Authority) shall be forwarded lo the Authority as soon as
possible but in any event within 20 Business Days of the renewal date.

if DBFM Co defaults in insuiing or continuing to maintain the Insurances, the
Authority may insure against any risk in respect of which such default has
occurred and recover any premiums from DBFM Co as a debt provided that if the
default oceurs during the Operational Term the amount recoverabig from the
DBFM Co shall be the difference between the premiums had DBFM Co continued
te maintain the Insurances and the premiums paid by the Authority fo take out and
maintain the Insurances.

Acceptance and compiiance

53.12

53.13

The supply to the Authority of any draft insurance policy or certificate of insurance
or other evidence of compliance with this Clause §3 {insurancs} shall not imply
acceptance by the Authority {or the Authcrity's Representative) that

53.12.1 the extent of insurance cover is sufficient and its terms are satisfactory;
or

53422in respect of any risks not insured against, that the same were
Uninsurable.

Neither faiiure 1o comply nor full compliance with the insurance provisions of this
Agreement shall relieve DBFM Co of ity labilitles and obligations under this
Agreament,

Lininsurable Risks

53.14.14f a risk usually covered by property damage insurance, third party
ligbility insurance and busingss interruption insurance (but not loss of
profile) or statutory insurances! in each case required under this
Agresment becomes Uninsurable then:

{4} DBFM Co shall notify the Authority of any risk

becoming Uninsurable within five {8) Business Days
of hecoming aware of the same and in any event at
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least five (5) Business Days before axpiry or
cancellation of any existing insurance in respect of
that risk; and

if both parlies agree, of it is delermined in accordance
with the Dispute Resolution Procedure that the risk Is
Uninsurable and that

(i} the risk being Uninsurable is not caused by
the actions of DBFM Co or any sub-
contractor of DBEFM Co (of any tier); and

(i DBFM Co has demonstrated to  the
Authority that DBFM Co and a prudent
board of directors of a company operating
the same or substantially similar businessas
in the United Kingdom to that operated by
DBFM Co would in similar circumstances {in
the absence of the type of relief envisaged
by this Clause) be acting reasonably and in
the best interests of the company if they
resolved {0 cease {o operate such
businesses as a resclt of that risk becoming
Uninsurable, taking into accouni inter aiia
{and without limitation} the fikelihood of the
Uninsurable risk ocowring (if # has not
already occlirred), the financial
consequences for such comparny if such
tninstrable risk did ocour {or has occurred)
and other mitigants  against  such
congequences which may be available to
such company

the parfies shall meet to discuss the means by which
the risk should be managed or shared (including
congidering the issue of self-insursnce by either

party}.

53.14.2 If the requirerments of Clause 53.14.1 are salisfied, but the parties cannot
agree as to how to manage or share the risk, then;

(@)

)

where such requirements are satisfied in respect of
such third party liability insurance the Authority shall
{at the Authority’s option) either pay to DBFM Co an
amount equatl io the armount calculated In accordance
with Section 3 {Compensation on Termenation for
Force Majeure} of Schedule Part 17 (Compensation
on Termination) and this Agreement will terminate, or
elect to allow this Agreement to continue and Clause
53.14.2{b} below shall thereafter apply in respect of
such risk; and

where such requirements are satisfied in respect of
property damage insurance, third party liability
nsurance (i the Authorilty elects o allow this
Agreement to confinue in accordance with Clause
§3.14.2(a)), and business interruption insurance (but
not loss of profits) or statutory insurances this
Agreement shall continue and on the occurrence of
the risk {but only for as long as such risk remaing
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Uninsurable} the Authorty shall {at the Authority’s
opticn} either pay to DBFM Co an amount equal fo
insurance proceeds that would have been payable
had the relevant insurance continued to be available
and this Agreement will continue, or an amount equal
o the amount calculated in accordance with Section
3 {Compensation on Termination for Force Majeurs)
of Schedule Part 17 {Compensation on Terminalion)
plus {in refation to third party labllily Insurance only
fhe amount of insurance procesds that would have
been payable whereupor this  Agreement  will
terminate; and

where pursuant (o Clauses 53.14.2{(a} andior
§3.14 2(b} this Agreement cortinues then the Annual
Service Payment shalt be reduced in each year for
which the relevant insurance is not maintained by an
amournt equal to the premium pald {or which would
have been paid} by DBFM Co in respect of the
relevant tisk i the yeaar prier to it bscoming
Uningurable (index linked from the date that the risk
hecomes Uninsurable) save fo the extent that such
reduction is otherwise reflested in a reduction in the
paymernds claimed by DBFM Co pursuant {o
paragraph 3.1 of Section § {FPass Through Costs) of
Schedule Part 14 {Payment Mechanism). Where the
risk is Uninsurable for part of a year only the
reduction in the Annual Service Payment shall be pro
rated to the pumber of months for which the risk is
Uninsurable.

where pursuant to Clauses §53.14.2(a} and/or
53.14.2{b} this Agreement continues BBFM Co shall
approach the insurance market at least avery four
months 1o establish whether the risk remaing
Uninsurable. As soon as DBFM Co is aware {(and the
parties agree of it is determined pursuant fo the
Dispute Resolution Procedure) that the risk is no
lenger Uninsurable, DBFM Co shall take out and
maintain or procure the taking out and maintenance
of insurance (to be incepted as soon as is reascnably
practicable) for such risk in accordance with this
Agresment,

in respect of any period betwsen the Authority
receiving nofification in accordance with Clause
53.14.1(a) that a TPL Risk has become Uninsurable
and the Authority's nofification to the DBFM Co in
accordance with Clause 53.14.2{a) in respect of such
risk then, provided it Js ultimately agreed or
determined that the reguirements of Clayse
53.14.1{b} are satisfied in respect of the Uninsurable
TPL Risk and subject io Clause 53.14.2(1 below,
Clause 53.14.2(b} shall apply in respect of
oceurrences of the Uninsurable TPL Risk during such
period unless the parties otherwise sgree how fo
manage the rigk during this period; and

Clause 53.14.2(e} shall oniy apply provided the
DBEM Co does not unreasonably materially delay ()
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agreement and/or determingtion in aceoardance with
the Dispute Resolution Procedure as to whether the
reguirements of Clause 53.14.1(b) are satisfied in
respect of the Uninsurable TPL Risk andfor
(h) meeting with the Authority to dissuss the means
by which the risk should be managed.

Where this Clause 53.14.2 applies and this Agreement continues, DBFM
Co shall, subject to Clause £3.14.2(c}, be relieved of its obligations to
maintain insurance in respect of the relevant Uninsurable Risk,

53.14.3 If, pursuant to Clause 53.14.1{b), the Autherity elects to make payment
of compensation to DBFM Co (such that this Agresment will
terminate}{the "Relevant Payment”), DBFM Co shall have the option
{exercisable in writing within {20} Business Days of the date of such
election by the Authority {the "Option Period™)) o pay o the Authority on
or before the end of the Optlion Perlod, an amount equal to the Insurance
proceeds that would have been payable had the relevant risk not
become Uninsurable, in which case this Agreement will continue {and
the Relevant Payment will not be made by the Authority), and DBFM
Co's payment shall be applied for the same purpose and in the same
manner as insurance proceeds would have been applied had the
relevant risk not becormne Uninsurable.

53.14.4 During the Operational Term, the Authorily shall be enfitled fo notify
0BFM Co that a risk has bacome Uninsurable under paragraph {b} of the
definition of “Uninsurable”. Following such natification, Clauses
53.14.1(b) fo 53.14.3 {except Clause 53.14.1(b¥ii) }) shall apply as i
DBFM Co has issued a notice tnder Clause 53.14.1(a).

53.15  Unavailability of terms
53.18.1 If, upon the renewsi of any of the Insurances:

@) any Insurance Term is not avaiable o DBFM Co in
the worldwide insurance market with repulable
insurers of good standing; and/or

(b the insurance premium payable for Insurance
incorporating such Insurance Term is such that the
Insurance Term is not generally being incorporated in
insuranca procured in the worldwide surance
market with repulable insurers of good standing by
condractors in the United Kingdom,

other than, in each case by reason of one or more actions of BBFM Co
andfor any sub-contractor of DBFM Co (of any tier) then Clause 53.15.2,
shall apply.

531821 it is agresd or determined that Clause 53.15.1 applies then the
Authorily shall waive DBFM Co's obiigations in Clauses 53.4 to 53.3
andfor Schedule Part 18 {/hsurance Reguirements} in raspect of that
particular insurance Term and DBFM Co shall not be considered in
breach of its obligations regarding the maintenance of insurance
pursuant to this Agreement as a result of the failure to maintain
insurance incorporating such Insurance Term for so fong as the relevant
circumstances described in Clause 53.15.1 continue to apply to such
Insurance Term,
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53153 To the exent that the paries agree (acling reasonably), or £ is
determined pursyant o the Dispute Resglulion Procedurs, that an
alternative or replacement term and Jjor condition of insurance s
available to DBFM Co in the worldwide insurance market with reputable
insurers of good standing which if included in the relevant insurance
policy would fully or partially address DBFM Co's inability to maintain or
procure the maintenance of insurance with the relevant insurance Term,
at a cost which contractors in the UK are (at such time) generally
prepared to pay, DBFM Co shall maintain or progure the maintenange of
insurance including such allarnative or replacement term andfor
condition,

53.15.4 DBFM Co shall notify the Authority as soon as reasconably practicable
and in any event within five (5) days of becoming aware that Clause
£3.18.1{a) and/or Clause 53.15.1(b} are likely to apply or {on axpiry of
the relovant insurance then in place) do apply in respect of an insurance
Term {irespective of the reascn for the same). Buring the Operational
Term the Authority shall be eniitfed to notify DBFM Co that Clause
53.18.1(b) is likely to apply or {on expiry of the relevant insurance then in
place) does apply in respect of an Insurance Term (irespective of the
reason for the same), DBFM Co shall provide the Authority with such
information as the Authority reasonably requests regarding the
unavailability of the Insurance Term and the pariies shall mest to discuss
the means by which such unavailability should be managed as scon as
is reasonably practcable,

53.15.5 In the event that Clause 53.15.1{8) andfor Clause 53,15, 1(b} apply in
respect of an Insurance Term, {irrespective of the reasons for the same)
DBFM Co shall approach the insurance market at least every four
months to establish whether Clause §3.15,1(a) and/or Clause §3.16.1(b)
remaln applicable to the Insurance Term. As scon as DBFM Co is aware
and the parties agree or it is defermined pursuant to the Dispute
Resolution Procedure, that Clause 53.15. 1(g} andfor Clause 53.15.1{(h}
has ceased fo apply to the insurance Term, DBFM Co shall tgke out and
maintain or procure the taking out and maintenance of insurance {io be
incepied as soon & is reascnably praclicable) incorporating such
Insurance Term in accardance with this Agreement.

Risk Managiement

53.18

5317

With effect from the date of this Agreement, the Authority and DBFM Co shall each
designate or appoint an insurance and risk manager and nofify details of the same
to the other party. Such person shall

53.16.1 be responsible for dealing with all risk management mattars on behalf of
its appointing or designating party including (without limitation ensuring
compliancs by that party with this Clause 53.16;

£3.18.2 advise and report to that party on such matters; and

63.16.3ensure thal any reporl or survey conducted by any insurer of any
relevant procedures in relation o the Froject is disclosed (o the parties.

Without prejudice to the provisions of Clause 53,18, the parties shall notify one
another, and in DBFM Co's case the relevant insurer, of any circumstances which
miay give rise to a claim of a value equal to or in excess of FIFTY THOUSAND
POUNDS STERLING {£50,000} {index linked} under the Insurances within five (5)
Business Days of becoming aware of the same {or sarlier, if so requesied by the
terms of the relevant insurance policy). if any insurer dispuies any such claim,
DBFM Co shall provide the Authorify with ull details of any disputed claim and the
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parties shall lizige with one another to ensure that the relevant claim is preserved
or pursued.

Application of Proceeds

53.18 Al insurance proceeds received by DBFM Co under the insurances refemred to in
paragraph 1 (Conlractors “All Risk" Insurance) of Section 1 {ipsurance
Regquirements} and paragraph 1 (Property Damage Insurance) of Section 2
(Policies fo be taken out by DEFM Co and Maintained from the Phase Actus!
Completion Date) of Scheduie Part 16 {Insurance Requirements) shall be paid into
the insurance Proceeds Account and shall be applied in accordance with this
Agreement and in accordance with the Insurance Praceeds Accounts Agreement.

§3.19  Subject to the provisions of the Funders' Direct Agreement and Clause 53.22
{Reinstatement), DBFM Co shall apply any proceeds of any policies of insurance:

53.12.1 in the case of third party legat liability or employers' hability insurance, in
satisfaction of the claim, demand, praceeding or liability in respect of
which such proceeds are payable, and

53.19.21n the case of any other insurance other than delay in start up or
business interruption insurance, so as to ensure the performance by
DEFM Co of its obligations under this Agreement, including where
necessary the reinstatement, restoration or reptacerment of the Facllities,
assets, malerials or goods affected by the svent giving rise 1o the
Insurance claim and consequent pavment of procesds.

53.20 ‘Where relnstatement monies are mequired o be released from the Insurancs
Procgeds Account DBFM Co shalt obtain the Authority’s consent in accordance
with the InsUrance Proceeds Account Agreement. The Authority shall give its
consent (of confirm that it iz witbholding its consent} to the release of monies fram
the Insurance Proceeds Account within one 1) Business Day of a request from
O8FM Co {provided that such consent must not be unreasonably withheld).

£3.21  If the proceeds of any insurance claim are insufficient to cover the setiiement of
such claims, DBFM Co will make good any deficiency forthwith,

£3.22  Reinstatement

£3.22.1 All insurance precesds received under any Physical Damage Policy shall
be applied to topair, reinstate and replace sach part of parfs of the
Faciiiies in respect of which the procesds were received.

§3.22.2 Where a claim is made or proceeds of insurance are received or are
receivable under any Physical Damage Poficy In respect of a single
event (or a series of related events} (the {“Relevant Incident’) in an
amount in excess of ONE HUNDRED THOUSARND POUNDS STERLING
{£100,000} {index-linked):

(&) DBFEM Co shall deliver as soon as practicable and in
any event within 28 days after the making of the claim
a plan prepared by DBFM Co for the canving out of
the works necessary {the “Reinstatement Works”} o
repair, freinstate or replace (the "Reinstatement
Flan”) the assets which are the subject of the
relevant claim or claims in accordance with Clause
{b)iv) below. The Reinstatement Plan shall set out;

iH) if not the Confractor, the identity of the
person proposed o effect the
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(ii)

Reinstatement Works, which shall be
subject to the prior wtitten approval of the
Authority, and

the proposed terms and timetable or, # not
then established, the reasonably anticipated
terms and ftimstable upon which the
Reinstalement Works are to be effscied
{including the date that the Project will
become fully operational), the #nal terms of
which shall be subject to the prior wrilten
approval of the Authority, which approval
shail not be unreasonably delayed;

provided that the Authority is satisfied that the
Reinstatement Plan will enable DBFM Co to comply
with Clause 53.22 2{b){iv} below within a reascnable
timescale:

{i

(i

(i)

(v}

93

the Reinstatement Plan will be adopted and
carried out by DBFM Co;

DBFM Co shall enter into contractual
srangements to effect the Rainstatement
Works with the person identiffied in the
Reinsisfernent Plan  approved by the
Authority:

prior fo the eailier to occur of the
Termination Date or the Expiry Date, any
amounts standing io the credit of the
tnsurance Proceeds Account {the “Relevant
Proceeds™) (together with any inderest
acorued} may be withdrawn by DBFM Co
from the inasurance Procesds Account as
required to enable it to make payments in
accordance  with the terms of the
contractual arrangements referred to in
Clauge 53.222{b}il) above, and to meet
any other reasonable costs and expenses
of DBFM Co for the sole purposes of
funding the Reinstatement Works and the
parties shali  operate the sighatory
requirements of the Insurance Proceeds
Account in order to give effect to such
payments. Following the earlier to occur of
the Termination Dale and the Expiry Date,
the Authority may withdraw amounts
standing to the credit of the [nsurance
Proceeds Account for the purposes of
funding any Reinstatement Works,

the Authority agrees and undertzkes thaf,
subject to compliance by DBFM Co with its
obligations under this Clause, and provided
that DBFM Co procures that the
Reinstatement Works are ¢arried out and
complsled in accordance  with  the
contractual arrangements referred to in
Clause 53.22.2(bMi), # shsll not exercise



any right which it might otherwise have io
terminate this Agreement by virlle of the
event which gave rige to the ciaim for the
Relevant Proceds;

{v} the Authority undertakes to use reasonable
endeavours to assist DBFM Co in the
garrying out of the Reinstatement Plan, and

Vi3 afler the Reinstalement Plan has been
implemented o the reasonable safisfaction
of the Authority and in accordance with
Clause $3.22.3 below the Authority shall
permit withdrawal by DBFM Co of any
Relsvant Progesds then held in the
tnsurance Proceeds Account thai have not
been paid under Clause $83.222(b}il)
above, in respect of the Relevant incident,
together with any interest acorued.

{vii} subject o the provisions of Clause 494
(DBFM Co indemnitles fo Authority) DBFM
Co shall be solely responsible for the
payment of any deficiency.

53.22.3 Where insurance proceeds are 1o be used, in accordance with this
Agresment, to repair, reinstate or replace any Fagility, DBFM Co shall
carry out the work in accordance with the Authority's Construction
Requirements so that on completion of the work, the provisions of this
Agreement are compliad with.

53.22.4 if and to the exient that a breach by DBFM Co of its obligations under
Clause $3.22.2(b) leads to a delay in the completion of the
Reinstalement Works, any entitlement that DBFM Go has to relief under
Clause 30 (Rallfaf Events) shall be suspended,

54 EXCLUSIONS AND LIMITATIONS ON LIABILITY

Exclusions

54.1

54.2

The indemnities under this Agreement shall net apply and {without prejudice to the
Authority's righis under the Payment Mechanism) there shall be no right to claim
damages for breach of this Agreement, in delict or on any other basis whatlsoevar
1o the extent that any loss claimed by elther party is for loss of profits, loss of use,
loss of production, loss of business or loss of business opporfunity or Is a claim for
consequential loss or for indirect loss of any nature ("Indirect Losses”™) suffered or
allegadly suffered by either party, The Authority agrees that, notwithstanding the
foregoing, any losses of DBEM Co arising under the Construction Contract and the
Sarvive Confracts as originally executed {or as amended in accordance with and
subjeet to Clause 4.1 {Angiflary Docinents)) which are nol Indirect Losses shall
not be excluded from such a claim solely by reason of this Clause 541,

The Authority shall not be liable in delict to DBFM Co or any DBFM Co Party in
respect of any negligent act or cmission of the Authority or any Authority Party
relsting to or in connection with this Agreement and DBFM Co shall procure that
no OBFM Co Party shall bring such a claim against the Authority. DBFM Co has
accapted this on the basis that it and sach DBFM Co Parly will cover the risk of
negligent acls or omissions by insurance or in such other manner as i (or they)
may think fit.
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No Double Recovery

54.3

54.6

54.7

Subject to:
54.3.1 any other express right of the Authority pursuant to this Agreement; and

54,32 the Autharity's right to claim, on or after termination of this Agreement,
the amount of s reascnable costs, losses, damages and expenses
suffered or incurred by 1t as & result of rectifying or mitigating the effects
of any breach of this Agreement by DBFM Co save o the extent that the
same has already been recoverad by the Authority pursuant fo this
Agreement or has been faken into account to reduce any compensation
payable by the Authority pursuant fo Clause 48 (Compensafion on
Termination),

the sole remedy of the Authotity in respect of 2 failure to provide the Services in
accordance with this Agreement shall be the operation of the Payment
Mechanism,

Subject to Clause 38 (Authority Evenis of Defaulf) and any cther exprass right of
DBFM Co pursuant to this Agreement, DBFM Co's sole remedy in respact of any
breach of this Agreement which i3 2 Compensation Event shalt be pursuant to
Clause 28 (Dafay Fvenis).

Nothing I Clause 54.3 shall prevent or restrict the right of the Authority to seek
interdict or a decree of specific implement or other discretionary temedies of the
court,

Notwithstanding any other provision of this Agreement, neither party shall be
entitled to recover compensation or make a claim under this Agreement or any
other sgreement in relation to the Project in respect of any loss that it has incurred
{or any failure of the other parly) to the extent that it has already been
compensated in regpect of that loss or fallure pursuant to this Agreement or
otherwise.

Neither party shall have the right to terminate this Agreement for breach of
contract save as expressly set out in this Agreement,



PART 12: MISCELLANEOQUS

55

INTELLECTUAL PROPERTY

Project Data

551

DBFM Co shall make avatiable to the Authority free of charge (and hereby
irrevecably licences the Authority to use) all Project Data that might reasonably be
required by the Authority and DBFM Co shall ensure that it can make the Project
Data available to the Authority on these terms, for such purposes as the Autharity
gt ils sole disgration may require, and in this Clauge "use” shall include the acts of
copying, modifying, adapting and translating the material in guestion andfor
incorporating them with cther materials and the term “the right {o use” shall be
constried accordingly. Neither DBFI Co nor any DBFM Co Party shall be liable o
the Authority in respect of use by or on bshalf of the Authority of Project Data other
than in relation to the Projed,

intellectual Property Rights

582

DBFM Ce:

5521 hereby granis in the Authosity, free of charge, an irrevocable, non
axclusive and transferable {but only to any assignee or transferes of any
rights or benefits under this Agreement ¢r ypon or at any time following
termination of this Agreement) licence {carrying the right to grant sub
licences) to use the Intellectual Property Rights which are or become
vested in DBFM Co; and

55.22 shall, where any Intellactual Property Rights are or becorme vested in a
third party, use all reesonable endeavours (o procure the grant of a like
licence to that referred to in Clause 55.2.1 above t0 the Authority,

in both cases, for such purposes as the Authority may at its sole discretion reguire,

DEFM Co shall use all reasonable endeavours to ensure that any Intedectual
Property Rights created, brought into exisience or acquired during the term of this
Agreement vest, and remain vested throughout the term of this Agreemsnt, in
DBFM Co ang DBFM Go shalt enter into appropriate agreements with any DBFM
Co Party {or other third parties} that may create or hring into existence, or from
which it may acquire, any Intellectual Property Rights.

Maintenance of data

553

584

To the extent that any of the data, materials and documents referred fo in this
Glause are generated by or maintained on a computer or simitar system, DBFM
Co shall use all reasonable endeavours to procure for the benefit of the Authority,
at no charge or at the lowest reasonable fee, the grant of & ficence or sub-licence
for any relevant software to enable the Authority or its nominee to access and
ctherwise use {subject to the payment by the Authority of the relevant fee, if any)
stich data for such purposes as the Authority may at its sole discration require. As
an alfernative, DBFM Co may provide such data, materials or documents in a
format which may be read by sofiware generally available in the market at the
relevant tirne or in hard copy format.

DBFM Co shall ensure the back ugz and storage in safe custody of the data,
materials and documents referred o in Clause 55.3 i accordance with Good
Industry Practice. Without prejudice to this obligation, DBFM Co shall submit to
the Authority's Representative for approval its proposals for the back up and
storage in safe custody of such data, materials and documents and the Authority
shall be entitled to object i the same Is nol in accordance with Good Industry
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b6

&7

Claims

55.5

Practice. DBFM Co shall comply, and shall cause all DBFM Co Parlies fo comply,
with 2l procedures to which the Authority’s Representative has given its approval,
DBFM Co may vary its procedures for such back-up and slorage subject to
submitting its proposals for change to the Authority's Representative, who shall be
entitied {o object on tha basis set out above,

Whiere a claim or proceeding is made or brought agéainst the Authority which arises
out of the infringement of any rights in or fo any Inteliectual Property {other than
any Disclosed Data) or because the use of any materals, Plant, machinety or
equipment in connection with the Project Operations infringes any rights in or to
any Intellectual Property of a third party then, unless such infringement has arisen
ouf of the use of any Intellectual Praperty by or on behaif of the Authority
otherwise than in accordance with the terms of this Agreemant, or in respect of a
use of the Intellectual Property for 2 purpose other than that for which i was
produced, DBFM Co shall indemnify the Authority at alf times from and against all
such claims and proceedings and the provisions of Clause 48.3 {Conduct of
Clalms) shalt apply.

DISPUTE RESCLUTION PROCEDURE

Except where expressly provided otherwise in this Agreement, any dispuie arising out of or
tn connection with this Agreement shall be resolved in accordance with the pracedure set
outin Schedule Part 20 {Dispute Resofulion Procedure).

ASSBIGNATION AND SUB-CONTRACTING

Assignation

§7.1

57.2

57.3

57.4

This Agreernent and any other agreement in connection with the Project to which
both the Authority and DBFM Co are a party shall be binding on, and shall enure
io the benefit of, DBFM Co and the Authority and their respeciive statutory
successors and permitted transferees and assignees.,

Subject to Clause 57.3, DBFM Co shall not, without the prior written consent of the
Authority, assign, novate, fransfer, sub-contract or otherwise dispase of any
inferest in this Agresment, the Independent Tester Contract, the Construction
Contract and the Service Contract entered inte by DEFM Co for the purposes of
performing its obligations under this Agreement.

The provisions of Clauge §7.2 do not apply to the grant of any securily, in a form
approved by the Authority prior to its grant (such appraval not to be unreasanabiy
withheld or delayed), for any loan made to DBFM Co under the Initial Funding
Agreements provided that any assignee shall enter into the Funders' Direct
Agreement in relation fo the exercise of its rights, If the Authority so requires.

The Authority shall be entitied to assign, transfer or dispose of the whole of this
Agreement andlor of any agreement entered into in conhection with this
Agreement to which the Authority and DBEM Co are both party fo:

5741 aMinister of the Crown ar the Scottish Minigters;

57.4.2 @ locsl authority (as defined in the Local Government Efe {Scotland) Act
1694} which has sufficient financial standing or financial resources to
perform the obligations of the Authority under this Agreement and any
ather agreements to which such assignation, transfer or disposal relates;

57.4.3  any Permittad Transfer Participant which has sufficient financiat standing
or financial resources ¢ perform the obligations of the Authority under
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this Agreement and any other agreements to which such assignation,
transfer or disposal relates;

57.4.4  any Participant or other public body {to which neither Clause 57.4.1 nor
Clause 57.4.2 nor Clause 57.4.3 applies] whose obiigations under this
Agreement and any other agreements to which such assignation,
transfer or disposal relates are unconditionally and irrevocably
guaranteed Dy the Authority or @ Minister of the Crown or the Scotfish
Ministers having the legal capacily, power and authorily to perform the
obligations under the guarantee and the obligations of the Authonily
under this Agreement and any other agreements to which such
assignation, transfer or disposal relates,

without the consent of DBFM Co. The prior written consent of DBFM Co {not to be
unreasonably withiheid or delayed) shall be required for any other assignation,
transfer or disposal by the Authgarity of the whole or any part of this Agreement or
of any agreament entered info in connection with this Agreement to which the
Authority and DBFM Co are both party, provided that nothing in this Clause shall
restrict the rights of the Scottish Ministers to effect a statutory transfer.

Sub-contractors

57.5

57.6

57.7

57.8

DBFM Co shall, without prejudice to Clause 57.1, procure that none of the persons
listed below shall sub-contract ali {or substantially all} of their obiligations under or
In the agreement set out next to s name:

Person Contract
Contractor Construction Contract
Bervice Provider Servica Coniract

without, in each case, the prior written consent of the Authority (such consent not
te be unreasonably withheld or delayed). To avoid doubt, (i} any failure to comply
with Clause 57.7 shall be a reasonable ground for withholding consent and (i}
consent shall, without prejudice io the other provisions of Clause 57.5, not be
required in respect of the appointment of any party currenfly approved by the
Autherity as a suitable replacement.

If the contract set out next to the name of any person referred to in Clause 57.5
shall st any time lapse, terminate or otharwise cease to be in full force and effect
{whather by reason of expity or otherwise), with the effect that such person shall
ceass to act in relstion to the Project, DBFM Co shall forthwith appoint a
replacement {subject to compliance with Clause 57.8).

DBFM Co shail procure that any replacement for any person referred o in Clause
57.5 or any member of the Professional Team or Key Sub-Contracior shall enter
into a contract upon the same or substantially similar terms as the person so
repiaced and shall aiso enter into a colatersl agreement on the same or
substantially the same terms as the Collateral Agreement entered into by the
person so replaced.

Where BBFM Co enters info a contract with a sub-contraclor for the purposes of

carying out the Project Operations or any part of the Project Operations under this
Agreement, DBFM Co shall cause & term to be ingluded in such confract;
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58

A7 8.1 which requires payment to be made to the sub-contractor within a
specified period not exceeding thirty (30} days from receipt of a vaiid
invoice as defined by the contract requirements and in the case of the
provision of Services provides that, for the purpose of paymant along,
whare the Authority has made payment o BBFWM Ce and the sub-
contractars Invoice includes Project Operations in relation to which
payment has been made by the Authority then, to the extent that it
refates to such Project Operations, the invoice shall be treated as valid
and payment shail be made fo the sub-contractor without deduction (but
without prejudice to any right to deduct or sei off validly arising under the
terms of the contract with the sub-contractory; and

67.8.2 which notifies the sub-confractor that the contract forms part of a larger
contract for the benefit of the Authority and that should the sub-
coniractor have any difficulty in ssouring the limely payment of an jnvoice
that matter may be referred by the sub-confracior to the Authority's
Representative; and

57,83 in the same terms as this Clause 57.8 {including for the avoidance of
doubt this Clause 57.8.3) subjsct only to modifivation to refer to the
correct designation of the equivalent party as the supplier and recipient
of tha relevant Project Operations as the case may be.

Replacement of a non-performing Sub-Contractor

67.9

§7.10

57.11

On the substitution or replacement of a Service Provider due to a breach ar defautt
under & Service Contract, DBFM Co may elect, subject fo Clause 5717 and
provided that at the time of making such slection no notice of tarmination has been
served under this Agreement, that for the purposes of Clauses 40.1.8 (Deductions)
and 40.1.8 {(Waming Nofices) only, aif Deductions incurred and Warning Notices
served prior fo the date of such substiution or replacement shall be disregarded
by virtue of Clause 57,10 below.

if DBFM Co makes an election pursuant to Clause 57.9 above then, with effect
from the date of substitution or replacement of the Service Provider, all Beductions
incurred and Warning Notices served prior to that date shall be disregarded for the
purposes of Clause 40.1.8 (Deductions) and Clause 40.1.9 (Warning Notices).
For the avoidance of doubt, the Authority shall retain the right to make Deductions
in acocordance with Schedule Part 14 (Payment Mechanism) in respect of the
Availability Failures and/or Performance Failures to which the Deductions and/or
Warning Notices are afiribuisbie,

DBFM Co shall be entitfed to make an election pursuant to Clause 57.8 on a
msximum of o seeasions during the Project Term.

OWNERSHIP INFORMATION AND CHANGES IN CONTROL

581

DBFM Co represents and wamants to the Authority that at the date of this
Agresment the legal and beneficial ownership of DBFR Co and Holdco is as set
out in Schedule Part 21 {DBFM (o information) and that, other than any security
granted to the Senfor Funders under the Senior Funding Agreements and any
Shareholder pre-emplion rights, and any security granted to the Senior Funders
under the Senior Funding Agreements, ho arrangements are in place that have or
may have or result in any sale, transfer or disposal of any tegal, beneficial,
equitable or other interest in any or all of the shares in DBFM Co or Holdco. DBFM
Co further represents and warrants fo the Autherity that as at the dafe of this
Agreement it hag adopted the Articles of Association.
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59

63

58.2

583

58.4

h8.5

58.6

DEFM Co shall Inform the Authority as soon as reasonably practicable (and in any
event, within thirty {30) days) of any Change in Control occursing i respect of
DBBFM Co or Hoidcao.

The Authority may, not more than twice in any Contract Year, or at any time when
a DBFM Co Bvent of Default is outstanding, require DBFM Co to inform it, as soen
as reasonably practicable and in any event within thirly {30} days of raceipt of the
Authority's request for details, of any Change in Condral in respect of BBFM Co or
Hoidco.

DBFM C¢'s obligations under Clauses 58.1 and 58.2 above shall, except where a
legat transfer of shares has occured be limited to the extent of DBFM Co's
awareness having made all reasonable enguiry,

Subject to Clause 8B.6 prior to the expiry of 2 period of twelve {12) months
comimencing on the final Phase Actual Completion Date, no Change in Control in
any or all of the shares in DBFM Co or Holdco shall be permitied without the prior
w;ritten approval of the Authority. Any Change in Control arising as a conseguence
of either;

58.5.1 the grant or enforcement of security in favour of the Senior Funders ovar
or in refation fo any of the shares of the DBFM Ce or Holdco, provided
that any document confarring security over any shares has been
approved by the Authorty {such approval not to be unreascnably
withheld or dejayed); or

58.5.2 any transfer by a Shareholder to an Associate of such transteror: or

58.5.3 any change in bengficial or lagal ownership of any shanes that are listed
an a recogrised investment axchange (as defined in Section 285 of the
Financial Services and Markets Act 20003,

shall be disregarded for the purpese of this Clause 58.5 above. Where Clause
58.5.2 applies and subseguent to any such fransfer (the “Original Transfer”} the
transferee ceases to be an Associate of the original ransfercr, it shall be a breach
of this Clause 58.5 if the shares or interests which were the subject of the Original
Transfer are not within 20 Business Days of the wansferee ceasipng o be an
Associate of the original transferor, transferred to the origingl transferor or any
Associate of such transferor.

Mo Change in Control {(at any time) in any or all of the shares in DBFM Co {or any
company (other than a public quoted company whose equity securities are listed
on a recognised investment exchange, as defined in section 285 of the Financial
Services and Markets Act 2000) holding shares in Holdeo, DBFM Co or in any
company (or its shareholders) holding shares in such a company {or its
shareholders)) shall be permitied without the prior written approvat of the Authority
where the person acquiring contral is 2 Resiricted Person.

MITIGATION

Each of the Authority and DBFM Co shall at all times tske zil reasonable steps to minimise
and mitigate any loss for which the relevant parly is enlitled o biing a claim against the
other parly pursuant to this Agreement.

DATA PROTECTION

Data Protection
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$0.1

60.2

For the purpose of the following Clauses, the lerms “data controller”, ‘data
subject”, "persenal data” and “process” shall have the steaning given fo them in
the Data Protection Act 1988,

DBFM Co undertakes to the Authority that i shall comply with the obligations of a
‘data controlier” under the provisions of the Data Protection Act 1998 and
undertakes that it will only obtain, hold, process, use, store and disclose persanhal
data as is necessary to perform its obligations under this Agreement and {without
prejudice to Clause 5.2 (General Sfandards)) that such data will be held,
pracessed, used, stored and disciosed only in accordance with the Data Protection
Act 1898 and any other appiicable Law. In addition, DBFM Co, {to the extent that
it processes personal datak;

60.2.1 Shall comply with the provisions of the Seventh Data Protection Principle
as set out in Schedule 1 of the Data Protection Act 1888 and warranis
that & has, or will have at all materlal times, {and it shalt use best
endeavours to procure that all Sub Centractors (and their agents and sub
contractors of any ter have or will have at all materal times) the
appropriate technical and organisational measures in place against
unauthorised or unlawiul processing of perscnal data and against
gocidantal loss or destruction of, or damage o, personal dats held or
processed by it and that it has taken, or will take at all materigl imss, all
reascnable steps to ensure the relizbility of any of its staff which will
have access lo personai data processed as part of the Project
Operations;

60.22 underiskes that it will act only on the instructions of the Authorily in
relation to the processing of any personal data made available by or on
behalf of the Authority as part of the Project Operations;

60.2.3 underiakes o allow the Authority access io any relevant premises on
reascnabie notice to inspect its procedures described at Clause 60.2.1
above; and

§0.2.4 shall prompfly, and in any event within twenty-four (24} hours, notify the
Authority absut any actusi or suspected hreach of Clause 60.2.1 and
shall:

(a) implement any measures necessary to restore the security of
compromised personal data; and

{b) support the Authonty in making any required notifications to any
reguiatory autharity and affected data subjects; and

60.2.5 shall promptly, and in any event within forty-eight (48) hours of receipt of
any request or corregpondence, notify the Authority if DBFM Co receives
a subject access request or notice from a data subject exercising iis
rights under the Data Protection Act 1888 in respact of any personal data
or any comespondence from 2 regulatory authority in relation to the
processing of any personal data on behalf of the Authority.

81 CONFIDENTIALITY

61.1

The Authority shafl, subject fo Clause 61.2 be enlitied {0 make the documents and
information listed in this Clauss 1.1 freely available 1o the public (which may
inglude, without imitation, pubfication on the Authorily's website),

81.4.1 this Agreemeni;

61,12 the independent Tester Contract;
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6113 the Collateral Agreements;

61.1.4 the payment and petformance report; and

61.1.5 the Financial Mode! (as updated from time © time in accordance with this

Agreament);

and DBFM Co acknowledges and agrees that, subject to the exclusion of information
referred to in Clause 61.2.2, the provigion or publication of the documenis and information
listed in thizs Clause 81.1 shall neot give rise io any {iability under the tarms of this Agreement
or otherwise. The Authorily shall notify DBFM Co in writing not less than fen (10) Business
Days prior 10 any intended provision or publication of information pursuant to this

Clause 61.1.
51,2
81.2.1
§1.2.2
61.2.3

The parties agree thal the provisions of this Agreement and each
Ancillary Document and the Financial Model shall, sutject to Clause
§1.2.2 below, not be treated as Confidential Information and may be
disclosed without restricion and DBFM Co acknowledges that the
Authority shall, subject to Clause 81.2.2 below, be enfitled to make this
Agreement, the Financial Model and each Ancillary Document available
in the pubiic domain,

Clause §1.2.1 above shall not apply to provisions of this Agreement, the
Financial Modsl or an Ancillary Document designated as Commercially
Sensitive Information and listed In Schedule Part 28 {Commercially
Sensitive Information)] to this Agreement which shail, subject {g Clause
€1.3 be kept confidential for the periods specified in that Schedule Par
26 {Commercially Sensitive Information),

The parties shall keep confidential ali Confidential Information recsived
by one party from the other party relating to this Agreement and Anciliary
Documents or the Project and shall use alt reasonable endeavours to
prevent their empioyees and aganis from making any disclosure o any
person of any such Confidential Information.

Parmitied Disclosure

61.3 Clauses 61.2.2 and 61.2.3 shall not apply to:

81.3.1

81.3.2

61.3.3

61.3.4

any disclosure of information that is reascnably required by any person
engaged n the performance of their cbligations under this Agreement for
the performance of those obiigations,

anhy matlter which a party can Jdemonstrate is already or becomes
generally available and in the public domain otherwise than as a result of
a breach of this Clauss;

any disclosure to enable a determination 0 be made under Schedule
Fart 20 (Dispute Resoluton Procedurs) or in connection with a dispute
between DBFM Co and any of its subcontractors,

any disclosure which is required pursuand {0 any Law or Parliamentary
obligation placed upon the parly making the disciosure or the rules of
any stock exchange or govemmental or regulatory suthonity having the
foree of law or, if not having the force of law, compliance with which is in
accordance with the general practice of persons subject to the stock
exthanyge or governmental or requlatory authority eoncarned;
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1.4

61.356

51.3.6

81.3.7

61.38

61.3.9

any disclosure of informstion which is already lawfully in the possession
of the receiving parly, prior fo s disciosure by the disclosing party;

any provision of information to the parties’ own professional advisers or
insurance advisers or to the Senior Funders or the Senior Funderg'
professional advisers or insurance advisers or, where it is proposed that
a person should or may provide funds {whether directly or indirectly and
whether by loan, equity participation or otherwise) to DBFM Co o enable
it to carry out its obligations under this Agfeement, or may wish to
acquire shares in DBFM Co andfor Holdco in accordance with the
provisions of this Agresment o that person or their respeclive
profassional agvisers dut only to the extent reasonably necessary fo
anable a decision o be faken on the praposal;

any disclosure by the Authorify of information relating te the design,
construction, operation and maintenance of the Project and such other
information as may be reasonably required for the purpose of conducting
a due diligence exercise, to any proposed new confractor, iis advisers
and lenders, should the Authority decide to retender this Agresment; or

any registration or recording of the Cansents and property regisiration
required;

any disclosure of information Dy the Authority 1o any other department,
office or agency of the Government or their respective advisers or to tha
Scottish Futures Trust or 1o any person engaged in providing services to
the Authority for any purpose related to or ancittary to this Agreement;

61.3.10 any disclosure for the purpose of,

{a) the examination and certification of tha Authority's or
DBFM Co's accounts,
{b} any examination pursuant to section 8(1) of the

National Audit Act 1883 of the sconomy, efficiency
and effectiveness with which the Authority has used
its resources,

(o) complying with a proper request from sither party's
insurance adviser, or insurer on placing or renewing
any insurance policies; or

() fwithout prejudics to the generality of Clause 61.3.4)
compliance  with  the FOKS)A  andior  tha
Environmiental information (Scatland} Regquiations:

§1.3.11 dizclosurs purguant to Clause 1.1; or

£1.3.12 disclosure io the extent required pursuant to Clause 83.2

provided that, to avoid doubt, neither Clause 61.3.10{d} nor Ciguse
61.3.4 above shall permit disclosure of Confidential Infarmation
otherwise prohibited by Clause 61.2.3 where that information is exempt
from disclosura under section 36 of the FOQUS)A.

Where disclosure is permitted under Clause 61.3, other than under Clauses
81,32, 81.3.4, 81.3.5 61.3.8 and 61.3.10, the party providing the information shall
procure that the recipient of the information shall be subject to the same obligation
of confidentiality as that contained in this Agreement,
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81.5

81.6

617

61.8

619

DBFM Co shall not make use of this Agreement or any Information issuad ar
provided by or on behalf of the Authorily in connection with this Agresment
utherwise than for the purpose of this Agreement, except with the written consent
of the Authority.

Where DBFM Co, in carrying out its obligations under this Agreement, is provided
with Information relating to any Autherity Party, DBFM Co shall not disclose or
make use of any such information otherwise than for the purpose for which & was
provided, unless DBFM Co has cbirined the prier written consent of that person
and has obtained the prior written consent of the Authorily.

On or before the Expiry Date, DBFM Co shall ensure that alf documents or
computer racords i its possession, custody of control, which contain information
relating o any Authority Party including any documents in the possession, custody
or control of a Sub-Contractor, are delivered up to the Authority.

The parties acknowledge that Audit Scotland has the right to publish detalls of this
Agreement {inciuding Commercially Sensitive Information) in its relevant reports to
Parliament.

The provisions of this Clause 61 (Confidentiality) are without prejudice to the
application of the Official Secrets Acts 1911 to 1984

Announcaments

61.10

Unless otherwise required by any Law or any regulatory or governmental authority
{but only to that extent), neither party shall make or permit or procure to be made
any public announcement or disclosure {whether for publication in the press, the
radic, television screen or any other mediumy of any Gonfidential Information or in
the case of DBFM Co of its (or any DEFM Co Party's} interest in the Prgject or, in
any such case, any matiers relating thereto, without the prior written congent of the
other party {which shall not be unreasonably withheld or delayed).

FREEDOM OF INFORMATION

621

822

62.3

PBEM Co acknowledges that the Authority is subject to the requirsments of the
FOUSIA and the Environmental information (Scoflandy Regulations and shall
assist and cooperate with the Authority to facilitate the Autherity's compliance with
its Information disclosure requirements pursuant {o the same in the manner
provided for in Clauses 82,2 to 82.8.

Where the Authority receives a Request for Information in relafion to Information
that CBFM Co is holding on its behalf and which the Aothority does not hold itself
the Authority shall refer 1o DBFM Co such Reguest for Information as soon as
practicable and in any event within five (5) Business Days of receiving such
Request for information and DBFM Co shall,

62.2.1 rrovide the Authority with a copy of all sisch Information in the form that
the Authority requires as soon as practicable and in any event within five
{5) Business Days (or sueh other pericd as the Authority acting
reasonably may specify) of the Awthority's reguest; and

82,22 provide =2H nocessary assistance as reasonably reguested by tha
Authority in connection with any such information, to enable the Authority
tc respond to the Raguest for information within the time for compliance
set out in gection 10 of the FOUB)A or Requiation 5 of the Envirenmentat
information {Scotland} Reguiations,

Foliowing nofification under Clause 82.2 and up until such time as DBFM Co has
provided the Authority with ali the information specified in Clause 82.2.1, DBFM
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62.4

62.5

62.6

62.7

62.8

Co may make represeniations to the Authority as to whether or not or on what
hasis information reguested shauld be disclosed, and whether further information
should reasonably be provided in order to identify and locate the information
requested, provided always that the Authority shall ke responsible for determining
at its absolute discretion:

62.3.1 whether Information is exempt from disclosure under the FOKS)A and
the Environmental Information (Scelland) Reguiations;

62.3.2 whether Information is to be disclosed in response to a Request for
Information, and

in no svent shalt DBFM Co respond directly, or allow its Sub-Contractors i
respond directly, 1o a Request for Information uniess expressily authorised to do so
by the Authority,

BBRFM Co shall ansure that all information held on behalf of the Authority is
retained for disclosure for at feast the number of years ifrom the date it is
acguired} specified in the Authority Policy redating to records retention and shall
permit the Authority to inspact such Information as requested from time fo time.

DBFM Co shall trangfer to the Authority any Request for information received by
DBFM Co as soon as praciicable and In any event within two {2) Business Days of
recaiving it.

DBFM Go acknowledges thal any lists provided by it listing or outlining
Confidential Information arg of indicative vaiue only and thaf the Authority may
nevertheless be obliged o disclose Confidential Information in accordance with
the regquirements of FOISYA and the Envirpnmental Information {(8eotland)
Regulations.

In the event of a request from the Authority pursuant to Claugs 822 DBFM Co
shall ag soon as practicable, and in any event within five (5} Business Days of
receipt of such request, inform the Authority of DBFM Co's estimaled costs of
complying with the request to the extent these wolld be recoverable, if incurred by
the Authority, under section 13(1) of the FOI{S)A and the Fees Reguiafions,
Where such costs (sither on their own of in conjunction with the Authority's own
such costs in respect of such Request for Information} will exceed the appropriate
imit referred to in section 12{1) of the FOUS)A and as set out in the Fees
Regulations (the "Appropriate Limit"} the Authority shall inform DBFM Co in writing
whether or not it $iill requives DBFM Co to comply with the reguest and where it
doss require DBFM Co to comply with the request the fen (10} Business Days
period for complianee shall be extended by such number of additional days for
compliance as the Authority is entitied to under section 10 of the FOI{S)A. iIn such
case, the Authority shall notify DBFM Co of such additional days as soon as
practicable after becominy aware of them and shall reimburse DBFM Co for sush
costs as RBFM Co incurs in complying with the request lo the exient it is itself
entitled to reimbursement of such costs in accordance with its own FOUS)A policy
from time o time,

DBFM Co acknowledges that (notwithstanding the provisions of Clause 61
{Confidentiality}y the Authority may, acting in accordance with the Scottish
Ministers Code of Practice on the Discharge of Functions of Fublic Authorities
under Part 6 of the Freedom of information {Scotland) Act 2002 {the “Code"},
andfor having fudl regard fo any guidance or brisfings issued by the Scoitish
information Commissioner or the Scottish Ministers, be obliged under the FOI{SA,
or the Environmental information (Scotiand) Regulations {o disclose Information
concerning DBFM Co or the Project

62.8.1 in cerain circumstances without consutting with DBFM Co; or
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52.8

£62.8.2 following consultation with OBFM Co and having taken their views into
account,

provided always that where {lause 62.8.1 above applies the Authority shall, in
accordance with the recommendations of the Gode, draw this v the attention of
DBFM Co pror to any distlosure,

In the event that DBF# Co is or becomes subject to Environmental Information
{Scotland) Regulations or FOKSYA #t shall comply with its obligations under
Environmental information (Scotland) Reguiations and FOIS)A. In doing 8o, it will
use reasonable endeavours o consult the Authority before disclasing Information
about them or any agreement entered into between the Authority and DBFM Co.

63 INFORMATION AND AUDIT ACCESS

63.1

83.2

63.3

DBFM Co shall provide to the Authority's Repressntative all infermation,
documents, records and the like in the possession of, or available to, DBFM Co
{and {o this end DBFM Co shall use all reasonable endeavours o procure that ali
such itemns in the possassion of the Contractor or any Service Providers shall he
availabie to it and DBFM Co has included, or shall include, ralevant terms in ail
contracts with the Contractor or any Service Providers to this effect) as may be
reasonably requesied by the Authority’'s Represeniative for any purpose in
ronnection with this Agreement,

For the purpose of:
63.2.1 the examination and cedification of the Authority's accounts; or

83.2.2 any examination pursuant o section 23 of the Public Finance and
Accountability (Scotland) Agt 2000 of the sconomy, efficiency and
effectiveness with which the Authority has used its resources,

the Auditer General for Scotiand may examine such documents as he may
reasanably reguire which gre swned, held or stherwise within the control of DBFM
Co {and DBFM Co shall procure that any person acting on its behalf who has such
documents andfor other information shall also provide aceess) and may reguire
DBFM Co to produce such oral or written explanations as he considers necassary.

GRFM Co shall provide and shall procure that s Sub-Contractors shall provide
stuch information as the Authority may reasonably require from time to time o
enable it o meet iis obligations to provide reporis and retums pursuant fo
regquiations, directions or guidance applicable to the Authority including, without
limitation, reporis and returns regarding the physical condition of bulidings
ocecupied by the Adthority, health and safety and relating {o environmental health,

64 NOTICES

64.1

All notices under this Agreement shall be in wiiting and ali certificates, notices or
written instructions to be given under the terms of this Agreement shall be served
by sending the same by first class post or by hand leaving the same at:

ifto BBFM Co

Address: Suite 1A, Willow House, Sirathclyde Business Park, Bellshill,
ML4 3PB

if to the Authority

Address: Director Children, Young People and Lifelong Learning,

Woodbank, 30 Edinburgh Road, Dumfries DE1 1TRNW
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€4.2

£64.3

64.4

654.5

Whera any information or documentation is to be provided or submitted o the
Authority's Repraesentative or the DBFM Co Representative it shall be provided or
submitted by sending the same by first class post, by hand, or by email, leaving
the sams ai:

If o DBFMWM Co’s Representative

Address: Suite 1A, Willow House, Strathclyde Business Park, Bellshiil,
ML4 3PB

Email, I
ifto the Authority's Representative

Address: The Authorly's Representative, Dumfries and Galloway
Gouneil, Schools for the Fulure, Lochside Education Centre,
352 Lochside Road, Dumfries G2 OEL.

Email .
{sopied in each case to the Authority)

Eiher parly to this Agreement {and sither Representiative) may change its
nominated address or email address by prior notice 1o the other party.

Notices given by pest shall be effective upon the earlier of (i) actual receipt, and (i}
five () Business Days afler mailing. Notices delivered by hand shall be effective
upen delivery,

information or documentation giverr by email shali be deemed o have been
received:

64.5.1 at the time the e-mail enters the information System of the htendad
recipient designated by them to receive elecironic information or
documentation pursuant o this Agreement (as identified by the e-mail
address spacified in Clause 84.2 or notified from time to fime under
Clause 64.3; if on @ Business Day between the hours of 2am and 4pm;

64.52 by 11am on the naxt following Business Day, if the time the evnail enters
the intended recipient's relevant Information SBysters after 4pm on 4
Business Day or at any time on a non Business Day but before ¢am on
the next foltowing Business Day,

and provided that no error message indicating faiiure to deliver has been received
by the sender and provided further that within 24 hourg of ¥ransmission a hard
copy of the e-mail sighed by or on behalf of the person giving it is sent by post or
delivered by hand to the intended recipient in accordance with the provisions of
Clauses 64.2.

65 NO WAIVER

651

Any reiaxation, forbearancs, indulgence or delay {iogether "induigence™ of any
party in exerclsing any right shall nol be consirusd as g walver of the right and
shall not affect the ability of that party subsequently to exercise that right or to
pursue any remedy, nor shall any indulgence constitute a waiver of any other right
(whether against that party or any other person).
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£6

87

68

Continued effect - no waiver

652

Notwithstanding any breach of this Agreement by either party, and without
prejudice to any other rights which the other party may have in relation {o i, the
other party may siect to continue o treat this Agreement as being in full force and
effect and fo enforce its rights under this Agreement. The failure of either party to
exerclse any fight under this Agreement, including any right to terminate this
Agreemert and any right to claim damages. shall not be desmed a waiver of such
right for any continuing or subsequent breach,

NO AGENCY

66,1

66.2

66.3

Nothing in this Agreement shall be construed as creating a partnership or as a
contract of employment between the Authority and DBFM Co.

Save as expressly provided otherwise in this Agreement, DBFM Co shall not be,
or he desmed {0 be, an agent of the Autharity and DBFM Co shall not hold ifself
out as having authority or power o bind the Authority in any way.

Without limitation to its actual knowledge, DBFM Co shall for all purposes of this
Agreement, be deemed fo have such knowledge in respect of the Project as is
held {or ought reasonably to be held) by any DBFM Co Party.

ENTIRE AGREEMENT

67.1

67.2

Except where expressly provided otherwise in this Agreement, {his Agreement
constitutes the entire agresment between the parties in connection with its subject
matter and supersedes all prior representations, communications, negotiations
and understandings conceming the subject mafter of this Agreement,

Each of the parties acknowledgas that,

67.2.1 i does not enter info this Agrgerment on the basis of and does not rely,
and has not relied, upon any statement or representation (whether
negligent or innocent} or warranty or other provision (in any case
whether oral, written, express of implied) made or agreed fo by any
person (whether a party to this Agreement or not} except those expressly
repeated or referred to in this Agreement and the only remedy or
remedizs available in respect of any misrepresentation or untrue
statement made to it shall be any remedy available under this
Agreement; and

67.2.2 this Clause shall not apply t¢ any statement, representation or warranty
made fraudyiently, or to any provision of this Agreement which was
induced by fraud, for which the remedies available shall be all those
available under the law governing this Agreement,

THIRD PARTY RIGHTS

Save to the extent expressly provided in this Agreement and, to avoid doubt, without
prejudice to the terms of the Funders' Direct Agreement or the rights of any permmitted
successor o the rights of BBFM Co or of any permitied assignee, it is expressly declared
that no nghts shall be conferred under and arising out of this Agreament upon any pearson
other than the Authority and DBFM Co and without prejudice to the generaiity of the
foragoing, there shall not be created by this Agreement a jus quasesitum ferfio in favour of
any person whatscever.
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84

70

71

72

73

74

SEVERABHITY

if mny provision of this Agreement shail be declared invalid, unenforceable or illegal by the
courts of any jurisdiction to which it is subject, such provision may be severed and such
invalidity, unenforceabiiity or Blegatity shall not prejudice or affect the validity, enforceability
and legalily of the remaining provisions of this Agreement.

CONFLICTS OF AGREEMENTS

In the event of any confiict between thls Agreement and the Project Documents, the
provisions of this Agreement shall prevall.

COSTS AND EXPENSES

Each party shall be responsible for paying its own costs and expenses incurred in
connaction with the negotiation, praparation and exstution of this Agraement.

FURTHER ASSURANCE

Each party shall do aif things and execute ali further documents necessary io give full effect
G this Agreement,

GOVERNING LAW AND JURISDICTION

73.1 Thie Agreement shall ba considered as a confract made in Scotland and shall be
subject to the [aws of Scofland.

73.2 Subject to the provisions of the Dispute Resolution Procedure, both parties agree
that the courts of Scotland shall have exclusive jurisdiction fo hear and setlls any
action, sult, proceeding or dispute in conneclion with this Agresement and
irrevocably submit to the jurisdistion of those courts.

LOCAL GOVERNMENT (CONTRACTS) ACT 1987

744 BBFM Co hereby consents to the issue by the Authority of certfificates under
section 3 of the Local Government (Contracts) Ast 1897 in respect of this
Agreement and the Funders' Direct Agreement.

74.2 The relevant digcharge terms within the meaning of section 6§ of the Local

Government (Contracts) Act 1997 are set ouf in Schedule Part 27 {Relevani
Discharge Terms).
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75 BEST VALUE

5.1 bBrM Co shalf tske zH reascnable steps necessary to facilitate, support and
assist the Authority in complying with Sections 1 and 2 of the Local Government in
Scotland Act 2003

752 Subject {0 Clause 75.1, DBFM Co shall comply with the guidance referred fo in
Section 2 of the Logal Gavernment in Seotiand Act 2002 2s directed by the
Authority from fime o time.

IN WITNESS WHEREOF these presents typewritten on this and the preceding 105 pages togather
with the Schedule in 27 Parts are executed by the parties hereto as follows:

SUBSCRIBED for and an bhehalf of THE DUMFRIES AND GALLOWAY COUNGIL.
at AR
S AN

on \L

Authorised Signatory
Full Name

Yilness
Full Name

Address

SUBSCRIBED for and on behalf of HUB SW DALBEATTIE DBFM CO LIMITED

at GLEIGOW
Director/fsthorsed-wignetoriAtomey
Full Name
before this wilness
Witnoss
Full Name
Addrass
PINSENT MABONS LL-
SOLICITORS
PRAINCES FXCHANGE
1 EARL GAEY STRAEET
EDINBURGH
EH3 BAG
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SCHEDULES

SCHEDULF PART 1
DEFINITIONS AND INTERPRETATION
SECTION 1

{n this Agreement uniess the context otherwise requires:

“5 Year Maintenance Plan® means the plan, {o be prepared by or on behalf of
DBFM Co, for any works for the mainienance of
repair of the Facilities, including the renewal or
replacement of plant or equipment a8 necessary,
during each rolfing five year period for the
duration of the Project Term;

YAcademic Year” means the period from the first day of the
Authority's school year undil the last day of the
Authority's  school year {excluding holiday
periods) {as published from time to time ptior 1o
the commencement of each Academic Year),
such paried not te Include more than 185 School
Days;

"Actual Commissioning End Date” means the date specified in the Commissioning
Gompletion Certificate issued by the Independent
Tester pursuant to Clause 18.4;

"Actual Completion Date” means the later of:

(@) the date stated in the Cerlificate of
Practical Compistion issued by the
Independent Tester for Phase 2
pursuant to Clause 17.12; and

() subject to Clause 14.5, the Phase 2
Completion Date;

“Actuzl Liabiiity” has the meaning given in Clause 48.7 3;

"Additional Permitied Borrowing” means on any date, the amount equal to any
arnount of principat cutstanding under the Senior
Funding Agreements (as the same may from
time to {ime be amended, whather or nof with the
approval of the Authorty) in excess of the
amount of principal schedyuled under the Senior
Funding Agresments at Financlal Close fo be
outstanding at that date but only 0 the extent
that,

{a) this amount is less than or squal {o the
Addigional Permilted Borrowings Limit,
and

b} in respect of any Additional Permitied

Borrowing the Agent 5 nol in malerial
breach of its obligations under clause
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"Additional Permitted Borrowings Limit"

“Adjudicator”

“Affiliate”

9.4.3 of the Funders' Dirgct Agreament
as it applies to such Additional Parmitted
Borrowing,

and provided further that any such excess
amount of principal which is;

(i} invested as part of any Qualifving
Change; or

{ii} outstanding from tme to time a5 a resull
of any drawing under the Senior Funding
Agreements as entered into at the date
of this Agreement disregarding any
subsequent amendment; of

{iiiy outstanding from time o time as a result
of any amendment to the Senior Funding
Agrsements in respect of which the
Authority has agreed that its liabilities on
a termination may be increased pursuant
to Clause 4.3,

shall not be counted as Additional Permitted
Borrowing:

means an amount equal g

{&) 10% of the Original Senior
Commitment, for any Additional
Permitted Borrowing subsisting in the
period from the date of Financial Glose
o the date on which the amount
outstanding under the Senior Funding
Agreemenis is reduced to 50% or less
of the Qriginal Senior Commitment;
and thereafier

(B the higher of;

() 5% of the Original Senior
Commitment; and

(I the amount of any Additional
Permitted Borrowing outstanding
on the last day of the period
referred to in paragraph (@) above;

has ihe meaning given in paragraph 4.1 of
Schedule Part 20 (Dispule  Fesoiution
Procedurey;

means, in relation to any person, any holding
company or subsidiary of that person or any
subsidiary of such Tholding company, and
"holding company” and "subsidiary” shall have
the meaning given fo them in section 1159 of the
Companies Act 2008,
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“Agent"

“Agreement”

“Ancillary Documents”

"Ancillary Rights”

“Annual Service Payment”

“Approved RDD ltern”

“Articles of Asgociation”

“Associated Companiss”

“Authority Assetg”

“Authority Change”

"Authority Change Notice”

“Authority Events of Default”

“Muthority Party’

has the meaning given in the Funders’ Direct
Agreement,

means this agreement including the Schedule;

means the Construction Contract, the Service
Condracis and the Performance Guarantess, all
as the same may he amendad or replaced from
fime to lime;

means such rights as set out In Secticn 3
{Anciitary Rights) of Schedule Part 5 (Land
Mattars),

has the meaning given in Schedule Part 14
{(Payment Mechanism),

means an item of Reviewable Design Data which
has been returned or has heen deemed {0 have
been returned endorsed either "Level A - no
gomment” or "level B ~ proceed subject to
amendment as noted” by the Authority's
Representative pursuant to the provisions of
Clause 12 {Design,  Construgtionr  and
Commissioning Process) and Schedule Part 8
{Review Procedure} {provided that in the case of
any #iem of Reviewable Design Data which has
been refurned o has been desmed 1o have been
returned endorsed "Level B — proceed subject to
amendment as noted” DBFM Co has taken
account of the Authority's Representative's
gomments), as such item of Reviewable Design
Data may be varied or amended from time to time
in accordance with Schedule Part 18 {Change
Protocod);

means the articles of association for DBFM Co
that are in the Agreed Form;

means, in respect of a relevant company, a
company which &8 a Subsidiary, g Holding
Company of a company that is a Subsidiary of
the ultimate Holding Company of that relevant
company, and in the case of DEFM Co shall
include Haoldeo and each of the Shareholders,
and the term "Associate” shall be interpreted
accordingly;

means the assets and equipment or other
property used by, orf on behalf of, the Authority or
any Authority Party, other than the Facilities;

has the meaning given in Schedule Part 16
{Change Profocoly,

has the meaning given in Schedule Part 16
{Change Protocod,

has tha meaning given in Clauss 39.1;

means any of the Authority's agents, contractors
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"Authority Policies”

"Authority's Commissioning”

“Authority’s Construction Requirements®

“Authority's Maintenance Obligations”

"Authority's Post Completion Commissioning”

“Authority's Representative”

*Availakility Failure®

“Base Case IRR”

“Base Date”

‘Base Senlor Debt Termination Amgunt®

“Beneficiary’

and sub contractors of any tier and s or their
directors, officers and employees andfor
Community Services Providers and any of tha
Community Services Providers' agents,
contractors and sub contractors of any tier and its
or their directors, officers and employees al the
Faciliies (which, for the purposes of this
definition only, shall include the Excluded Areas),
with the authority of the Authority but excluding
DBFM Co, any DBEFM Co Party and statutory
undertakers and utilities and “Authority Parties”
shall be construed accordingly;

means, subject to Clause 27.7, the policies of the
Authority in the Agreed Form as amended from
fime to time in accordance with the provisions of
Clause 27.8 and Bchedule Part 16 (Change
Protacoly;

means the Authority's pre-completion
commissioning activities to be carried out by the
Authority in accordance with Clause 17 (Pre-
Completion Commisgioning and Compleliony;

maans the requirements of the Authority set out
of identified in Section 3 (Aulhority’s Consfruclion
Reqguirements} of Schedule Part 8§ {Consfruction
Matters) as amendegd from tims to iime in
accordance with the terms of this Agreement;

has the meaning given in Clause 23.13;

means  tha  Authority's post-complation
commissioning activities to be carriad out by the
Authority in accordance with Clause 18.1 {Posf
Completion Commissioningy,

means the person 5o appointed by the Awthority
pursuant fo Clause 8 {Representalives);

has the meaning given in Schedule Part 14
{Payment Mechanism),

has the meaning given in paragraph 168 of
Section 2 {interprelationy of Schedule Parl 1
{Definitions ang interpretation);

kas the meaning given in Section & {Definitions)
of Schedule Part 17  (Compensation on
Terminationy;

has the meaning given in Ciause 46.3 {Conducet
of Glalims};
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"Business Day”

“Capital Expenditure”

“‘CDM Regulations®

*Certificate of Practical Completion
"Change”

“Change in Control"

*Change in Law®

“Collateral Agreernents”

"Commencement Date”

“Commercially Sensitive information™

“Commissioners”

"Commissioning Completion Certificate”

means a day other than a Saturday, Sunday or a
bank holiday in Edinburgh,

means capital expenditure {ag such tem &
interpretad 1 accordance with generslly accepted
accounting principles in the United Kingdom from
time to timey;

has the meaning given in Secticn 2 (Safety
During  Construction} of Schedule Part ©
{Construction Matlers),

means a certificate in the relevant form set out in
Schedule Fart 22 (Cettificates):

has the meaning given in Schedule Part 18
(Change Frotocol},

means.

{a} any sale or other disposal of any lagal,
bensficial or equitable interest in any or
all of the equity share capital of a
corporation {including the control over
the exercise of voting rights conferred
on that eguity share capital, conirol
over the right to appoint or remove
direciors or the rights o dividends),
andfor

() any other arrangements that have or
may have or which result in the same
effect as paragraph (&) above;

means the coming into effect or repeal {without
re-anactment or consolidation) in Scotland of any
Law, or any amendment or variation to any Law,
or any judgement of a relevant court of law which
changes binding pracedent in Scotland in each
case after the date of this Agreement;

means the Contractor's Collateral Agreement, the
Service Provider's Coltateral Agreemert, the Key
Sub-Contractor Collateral Agreements and the
Professional Team Collateral Agreements;

means the date of this Agreement,

means the sub sel of Confidential information
fisted in column 1 of Schedule Part 286
{Commercially Sensffive information) in sach
case for the period specified in column 2 of
Schedule Part 26 (Commercially Sensitive
informationy,

has the meaning given in Clause 35.3;

means a ceftificate in the relevant form set out in
Sehedule Part 22 (Certificates),
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"‘Commissioning End Date"

“Commumity Services”

“Community Services Provider”

*Compensation Event”

"Compensation Payment’

“Completion Critetla’

"Completion Date”

"Confidential Information”

“‘Consenis”

*Construction Contract’

means the date by which the parlies’
commissioning activities are programmed fo be
completed in accordance with the Final
Camimissioning Programme;

means all services provided from the Facilities as
envisaged by the Authority's Construction
Requirements andfor the Service Level
Specification and such other services as may be
notified to DBFM Co by the Authority from time 1o
time,;

meang any organieation {(excluding for the
avoidance of doubt the Authority providing any of
the Commanity Services at the Facilities from
fime to time;

hag the meaning given in Clause 28.10;
has the meaning given in Glause 46.5;

means the Completion Tests as defined in
Appendix B of Schedule Part 18 (Outlline
Commissioning Programme} and as may be
appiicable fo each Phase,

means, in relation to eadch Phase, the dates
specified in Schedule Part ZA (Key Dates} or
such revised date as may be specified by the
Autharity's Representative pursuant to Clause 28
{Defay Events) or such other date as may be
agreed by the parties;

means:

{a} information that ought to be considered
as confidential {however it is conveyed
or on whatever media it is stored} ang
may include  information  whose
disclosure would, or would be likely to,
prejudice the commercial interests of
any person, {rade secrets, Intefiectual
Property Rights and knowhow of
either party and ali personal data and
sensitive personal datz  within  the
meaning of the Data Protection Act
1488 and

{b} Commercially Sensitive Information;

means all permissions, consenis, approvals,
certificates, permis, licences, statutory
agreements and authorisations required by Law,
and all necessary consents and agreements from
any third parties (including, without limitation, any
Planning Permission), needed to carry out the
Project Opsrations in  accordance with  this
Agreement;

means the design and build contract dated the
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*Construction Phase’

‘Gonstruction Quality Plan”

*Contamination”

*Contract Month’

“Contract Year”

*Centracting Associate’

“‘Confractor”

same date as this Agreement between DBFM Co
and the Gontracior {which, as at the dafe of this
Agreement, is in the Agreed Form) as amended
o raplaced from time o time in accordancs with
this Agreement;

means in respect of a Phase the period from and
including the date of execution of this Agreement
{6 and ingluding the relevant Phass Actual
Completion Date;

means the document at Section 8§ {Qualily Plans
(Design and Construcion)} of Schedule Part 6
{Constructon Matters),

means all or any pollutants or contaminants,
including any chemical or industirial, radicactive,
dangerous, loxic or hazardous substance, wasle
pr residue (whether in solid, semi-solid or liquid
far ¢F a gas or vapour) and including without
limitation genetically muadified organisms;

means a calendar month provided that:

{a) the first Gonfract Month shafi be the
period from and including Payment
Commencement Date ¢ 1o and
including the last day of the calendar
month  in which the Payment
Commencement Date falls; and

{&} the last Contract Month shall be the
pericd from and including the first day
of the calendar month in which the
Expiry Date or Termination Date {as the
case may be) falls to and including the
Expiry Date or the Termination Date {as
the case may be),

means the period of welve (12} calendar months
commeneing on and including 1 April and each
subsequent period of twelve (12) calendar
months commencing on sach anniversary of 1
April, save for the first Contract Year which shall
be the perod commencing on the date of this
Agreement and ending on the next 31 March and
fhe final Contract Year which shali be the period
ending on the date of expiry or aarier fermination
of this Agreement (as the case may be) and
cammencing on the preceding 1 April;

means the Contractar, any Service Provider and
any other entity which petforms on behalf of
DBFM Co any material function in connection
with this Agreement or the Project Cperations;

means JOHN GRAHAM CONSTRUCTION
LIMITED, a company incorporated under the
faws of Northern irefand (company numbear
MNI0038633 and having its registered office isat &
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"Contractor's Collateral Agreement’

“Contractor's Site Manager”

*Contractor's Site Rules®

“Convictlons”

“Core Times”

"BFM Co Event of Default”

“OBFM Co-Party”

“DBFM Co's
Commissioning’

Post-Completion

"DBFM Co's Pre-Completion Commissioning”

“DBFN Co’s Proposals®

Ballygowan Reoad, Hillsborough, United Kingdom,
726 8HX enyaged by DBFM Co o carry out the
Warks and any substifule design andjor building
contractor engaged by DBFM Co as may be
permitted by this Agreement;

means a oollatersl agreement among the
Authority, OBFM Co and the Contractor in the
form set out in Section 1 of Schedule Part 9
{Collateral Agreemenis),

means the manager to be appoinied by the
Contractor for purposes of supervision of all day-
to-day activities on the Site;

means the Contractor's rules, applicable on the
Site o the Authority, DBFM Co, the Contractor
and ther respective sub-confraciors and
suppliers of every ter during the construction of
the Fagilities;

means other than in relation to minor road traffic
offences, any provious of pending presecutions,
convictions, cautions and binding-over orders
{including ary spant convictions as sontemplated
by section 1{1) of The Rehabilitation of Offenders
Act 1874 by virtue of the exemptions specified in
Part i of Schedule 1 of the Rehabilitation of
Offenders Act 1974 (Exceptions) Otder 1975 (Sl
1975/1023) and the Rehabilitation of Offenders
Act 1974 (Exciusions and Exceptions) (Scotland}
Order 2003 Scoftish 8§ 2003/231) or any
replacement or amendment fo those Orders);

has the meaning given to it in Schedule Part 14
(Payment Mechanism);

has the meaning given in Clause 40 (DBFM Co
Evenis of Defaulty;

means DBFM Co's agents and contractors
{including without limitation the Coniractar and
the Service Providers) and its or their sub-
gonfractors of any tier and its or their directors,
officers, employees and workmen in relation to
the Project, "DBFM Co Parties” shall be
construed accordingly;

means DBFM Co's commiissioning  aclivities
carried oul In accordance with Clause 18,1,

means DBFM Co's commissioning activities
catried out in accordance with Clause 17 (Pre-
Completion Commissioning and Completion),

means the document at Section 4 {DBFM Co%s
Proposals)y of Schedule Part 8 {Consbruchion
Mattersy as amended from time fo fime in
accordance with Clause 33 {Change Pratocoly;
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‘BBFN Co's Remedlal Services®

‘DEFM Co’s Representative”

"Decanting and Decommissioning”

"Deduction”

"Deemed Liability”

“‘Default Interest”

‘Defautt interest Rate”

“Defects”

“Delay Event”

“Demolition Plan”

“Derogated Low Value Change”

"Design Data”

“‘Basign Quality Flan”

“Direct Losses”

“Disclosed Data”

means any aclivities to be performad by or on
behalf of DBFM Co pursuant to its rights under
Clause 23.15;

means the person appointed by DBFM Co
pursuant to Clause B {(Represeniatives);

has the meaning given in Clause 18.8;

means a deduction to be made in caiculating a
Monthly  Service Payment, calculated in
aceordance with Sscfion 3 (Deducons from
Montbly Service Pavmenis) of Schedule Part 14
{Payment Mechanismy;

has the meaning given in Clause 46.7.3;

means any increased margin that is payabie to
the Benior Fundars or which acerues as a result
of any payment due to the Senior Funders not
heing made on the date on which it is due;

means 2% over LIBOR;

means any defect or faull in the Works and/or the
Faciities {not being a Snagging Matter) which
accurs due to a falture by BBFM Co to meet the
Authority's  Construction Requirements andfor
DBFM Co's Proposais or ctherwise to comply
with its obligations under this Agreement;

has the meaning given in Clause 28.3;

means the plan titled Damolition Plan in section 4
of Scheduls Part 5 (Land Malters);

has the meaning given in Schedule Part 16
{Change Protocoly;

means sl drawings, reports, documents, plans,
software, formulae, calculations and other data
refating to the design, construction, testing andior
operation of the Facilities;

means the document at Section & {Quality Plans
{Dasfgn and Construgtion))of Schedule Part 8
{Construchion Malters):

means, subject to the provisions of Clause 54.1,
ali damage, losses, labilities, claims, actions,
costs, expenses {including the cost of iegal or
profassional setvices, legal costs being on an
agent/cisnt, client paying basig), proceedings,
demands and charges whether arising under
statute, condract or at common law but, to avoid
doubt, excluding indirect Losses;

means any Design Data and any other written
information, data and documents made avaitable
or issued to DBFM Co or any DBFM Co Parly in
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“Discriminatory Change in Law”

*Digtribution”

“Disiribution Date”

“Dividend”

connection with the Project by or on behalf of the
Authority (or any Authority Party) whether on,
befors or after the execution of this Agreement;

means any Change in Law the effect of which is
o discriminate directly against

(@) facilites whaose design, construstion, -
financing and operation arg procured
under the hub programme {or any
successor intlistive applying principles
sirnilar to those of the hub programme)
ir relgtion to other similar projects; of

{b} cOMmpanies undertaking Drojects
procured by contracts under the hub
programme {or any successor initiative
applying principles similar fo those of
the hub programme} in refation fo other
companies undertaking similar projects;
or

{c} the Dalbeattie Learning Campus in
retation fo other similar faciiities; or

{d) pBRFM Co in relation (o other
companies,

Save:

i, where such Change in Law is in
response o any act or omission on
the part of DBFM Co which is illegal
{other than an act or omssion
rendered llegat by virlue of the
Change in Law itsif),

ii. that such action shall not be
desmed to be discriminatory solely
on the basis that its effect on DBFM
Co is greater than its effect on other
companigs; and

thal a change i taxes or the infroduction of a tax
asffecting companies generally or a change in
VAT shall be deemed not 1o be discriminatory in
any circumstances ({0 avoid doubt, such changes
being given effect in accordancs with Clause 35
(VAT and Consfruction Industry Tax Deduction
Scheme)

has the meaning given In Schedule Part 23
{Refinencing)  (excluding  fimb  {b} of that
definition);

means g date during the Project Term or after its
expiry on which DBFM Co intends to make &
Distribution;

means any dividend or distribution made or paid
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“Dispute”

“Dispute Resolution Procedure”

*DRS Timetabie”

‘Emergency’

“Encumbranca”

“‘Environmental Information

Regulations”

{Scotiand)

*Eguipment’

L] E q uity'ﬂ

“Estimated Deductions”
“Estimated Increased Maintenances Costs’

#*Excluded Areas”

“Excluded Areas Plan”

"Excusitig Cause’

by DBFM Co on its share capital;

has the meaning given
Schedute Part 20
Procedure);

in paragraph 1 of
{Dispifis  Resolution

means the procedure set out in Schadule Part 20
{Dispute Resohiion Frocedure),;

has the meaning given in Clause 23.186;

means an event causing or, in the reasonable
opinion of a parly, threatening to cause death or
injury 1o any individual, or serious disruption to
the lives of & number of people o exiensive
damage to property, or confamination of the
environment, in each case on & scale beyond the
capacity of the emergency servives of preventing
the SBervices operating under normal
circumstances and requiring the mobilisation and
organisation of the emergency services,

means any oplion, right of pre-emption, pledge,
security, interest, Tian, charge, morigags, lease,
icence, claim, condiion, refention or other
encumbrance or restriction whether imposed by
agreement, by law or otherwise,

means the Environmental information (Scotiang}
Regulations 2004 together with any guidance
andfor codes of practice issued by the Scottish
Information Commissioner  or  relevant
Governmeant Department In relation & such
regilations;

has the meaning given in Schedule Part 1
(Equipment

maans the aggregate subscription price paid by
the Shareholders for the ordinary share capital of
DBFM Co;

has the meaning given in Clause 34.2.1;
has the meaning given in Clause 23.7,

means the 3G synithetic hockeyifootball pifch
including surrounding fencing pertaining to that
pitch; the synthetic running frack and grass pitch
within insert of running track; the Plymeric STP3
MUGA Including surrounding fencing pertaining
to that MUGA each of which is shown outline and
cross halched in red on the Excluded Areas
Plan. For avoidance of doubt, the Excluded Area
does not include lighting to the areas listed;

means the plan Hiled Excluded Areas in Section 4
of Schedule Part 5 (Land Matlers),

has the meaning given in Clause 51.2;
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“Existing Faclities”

“Existing Facilities Plan”

nExpi;y Da "

*Facilities”

“Fees Regulations”

‘Final Commissioning Programme”

*Financlal Clgse”

‘Financial Model’

‘Flrst Party”

“FOI{S)A"

means the existing operational Dalbeattie High
Schoal shaded in grey on the Existing Facilities
Pran;

means the pian titled Existing Facilities set cut in
Bection 4 of Schedule Part 5 {Land Maiters);

means midnight on 23 October 2042;

means the buildings and other faciiities, together
with all supporting infrastruciure {including the
Plant and the Equipment protured by and for
which DBFM Co is responsible for pursuant to the
Authority’'s  Construction  Reguirements  and
Schedule Part 11 {Equipment), externai hard-
standings, specialist  surfaces and  other
amenities located on the Site {ncluging as a
minimum all aspects detailed within Appendix B
to Section 1 {Service Level Specification) of
Schedule Part 12 (Service Regquirements), as
required to enable DBFM Co to comply with iis
ohfigations under this Agreement, all as the same
may be vatied, amended or supplemented from
time {0 fime in accordance with this Agreement;

means the Freedom of Information (Fees for
Required Disciosure (Scofland)) Reguiations
2004;

means the programme jointly developed and
agreed by the Authority and DBFM Co in
accardance with the provisions of Clause 17.1;

means the date of this Agreement;

means the computer spreadsheet mode! for the
Project incorporating statements of DBFM Co's
cashflows including all expendifure, revenues,
financing and taxation of the Project Cperations
together with the profit and loss accounis and
balance sheets for DBFM Co throughout the
Project Term accompanied by details of abf
assumptions, calcuiations and methodology used
in their compilation and any other documentation
necessary or desirable io operate the model, in
the Agreed Form, as amended from time to time
in accordance with the terms of Clause 37
(Financial Modeh,

has the meaning given in Clause 35.3;

means the Fragdom of information {Scotland) Act
20602 and any subordinate legislation {as defined
in section 73 of the Freedom of Information
(Scotland} Act 2002) made under the Freedom of
Information {Scotland} Act 2002 from time {o time
together with any guidance and/or codes of
practice issued by the Scoftish information
Commissioner or  relevant  Government
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"Force Majeure”

*Functional Area”

"Funders"

“Funders” Direst Agreement”

“Funding Agresmenis”

"Funding Default”

*Good Industry Practice”

"Govermnent”

“Ground Physical and Geophysical

Investigation”

“H&S Conviction®

“Handback Amount

department in relation to such Act;

has the meaning given in Clause 31 {Force
Majeurs):

means an area of the Fagdllities identified as such
in Appendix 2 ¢ Schedule Part 14 {Payment
Mechanism);

mezns all or any of the persons who provide
financing or funding in respect of the Project
Oparations  under the Funding Agreements
including Norddeutsche Landesbank Girozentrale
and MNord/L8 Luxembourg S.A. Covered Bond
Bank and, where the context so permnils,
prospective financiers or funders;

means the agreement to be entered inte between
the Authority, the Senier Funders and DBFM Co
in the form set out in Schedule Fart 4 {Funders’
Diract Agreement);

means all or any of ithe agreements or
instruments {o be entered into by DBFM Co or
any of its Associates relating to the finansing of
the Projpet Operations (including the initial
Funding Agreements and any agreements or
instruments to be entered inte by DBFM Co or
any of its Associates relating to the rescheduling
of their indebtedness or the refinancing of the
Project Operations);

means an Event of Default as defined in the
Cradit Agreement;

means using standards, practices, methods and
procedures conforming to the Lew and exercising
that degree of skill and carg, diligence, prudence
and foresight which would reasonably and
ordinarily be expected from a skilled and
experienced person engaged in a similar type of
undertaking under the same or simiar
circumstances;

means the govermnment of the United Kingdom or
the Sgotlish Ministers;

means the investigation of all the ground physical
and geophysical conditions of and surreunding
the Site and of any extraneous materials in, on or
under the Site {including its swface and subsoil)
{0 enable the Facilies to be designed and
constructed and the Works o be carried out with
due regard for those conditions and the seismic
activity (if any} in the region of the Site;

has the meaning given in: Clause 40.1.5;

has the meaning given in Schedule Part 18
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“Handhack Bond”

"Handback Certificate”

"Handback Programme”

"Handback Requirements”

"Handback Works"

*Health and Safety Regime”

“High Value Change Stage 2 Submission”

“Hokdeo™

"Holding Company’

"Hours for Programmed Maintenance”

“Hours of Operation”

“Indeminifier”

"Independent Tester'

*independent Tester Contract”

{Handback Procedura);

has the meaning given in Schedule Part 18
{Handback Procedure);

means the cedificate of confirmation that the
Facilities  comply with  the  Handback
Requiremants in the relevant form set out in
Schedule Part 18 (Handbaeck Procedre);

has the meaning given in Schedule Part 18
(Handback Procedure);

has the meaning given in Schedule Part 18
(Handback Procedurs);

has the meaning given in Schedule Part 18
{Handback Procedure};

means the Food Safety Act 1996 {(and associzated
regulations}, the Health & Safely at Werk efc Act
1974 (and associated regulations}), the Fire
(Scotland} Act 2005 {and associated regulations
including the Fire Safely {Scotland) Regulations
2008), the Environmental Frolection Agt 1930
and the Water Industry (Scotland) Aot 2002 and
any similar or analogous health, sefety or
environmental legislation in force from time to
tirne;

has the meaning given in Schedule Part 18
{Change Protocol),

means Hub SW Dabeattie Holdeo Limited
{registered number SC506012) whose registered
office is Suite 1A Wilow House, Strathclyde
Business Park, Kestrsl View,  Belishill,
Lanarkshire, ML4 3PB;

has the meaning given to # in section 1158 of the
Companies Act 2008;

has the meaning given in Appandix 2 of Schedule
Part 8 {Review Frocedure),

has the meaning given in Appendix 2 of Schedule
Part 8 {Revigw Procedurey,

has the meaning giverr in Clause 48.3 (Conduct
of Claims);

means CAPITA PROPERTY AND
INFRASTRUCTURE LIMITED a company
registered in England & Wales with Company
Number 02018542 and registered office at 71
Victarig Street, Westrminster, London, SW1H OXA
or such substitute independent testér as may be
permitted pursuant to this Agreement;

means the contract daed the same date as this
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“Indirect Losses"”

“information”

“Information System”

“Initial Funding Agreements”

*nsurince Proceads Account’

“Insurance Proceeds Account Agreement’

“insurance Term”

“‘Insurances’

“Insured Revenue”

"Intellectual Property”

“intellectual Properly Rights®

Agreement in the form sef out in Schedule Part
13 {/ndependent Tester Contrach or ahy
replacement  thereof among DBFM Co, the
Authority and the Indepandent Tester,

has the meaning given in Clause 54.1
(Exclusions and Limits on Liability);

has the meaning given under section 73 of the
Fresdom of Information (Scolland) Act 2002,

means a2 system for generating, sending,
receiving, storing or otherwise processing
electronic communicatians:

means the Senior Funding Agreements and the
Subordinated Funding Agreements in the Agreed
Form;

means the account numbered [ i the
joint names of DBFM Co and the Authority with
the Account Bank (as defined in the Credit
Agreament);

means the agresment in the form set out in
Scheduis Part 25 {Insurance Procesds Account
Agreement;

means any lermn andfor condition required to be
included in a policy of insurance by Clause 53
{/nsurance} andior Schedule Part 15 {/nsurance
Requirements) but exciuding any risk;

means, as he context requires, all or any of the
insurances required 10 be maintained by DBFM
Co pursuant to this Agreemeant,

means the projected Unavoidable Fixed Costs
and Senior Debt Service Costs of DBFM Co;

means all registered or unregistered trademarks,
sefvice marks, patents, registered designs, ulility
modeis, applications for any of the foreguing,
copyrighis, unregisterad designs, the sul generis
rights of extraction relating to dstabases, trads
secrets and other confidential information or
know-teow;

maeans the infellectual Property which {or the
subject matter of which} is created, brought into
cxistense, acquired, used or intended to be used
by DBFM Co, any DBFM Co Party or by other
third parties (for the use by or on behalf of or for
the benefit of DEFM Co) for the purposes of the
design or construction of the Faciltiss, the
operation, maintenance, improvement andior
lesting of the Faciliies or the conduct of any
other Project Operstion or otherwise for the
purposes of this Agresment;
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"Interest”

“Interim Project Report”

“Investors”

L] lTii

"Key Sub.Contractor”

"Key Sub-Contractor Collateral Agreements®

HLawH

maans any interest In Relevant Debi paid by
IBFM Co,

means!

(a) The report to be produced by DBFM Co
on request of the Authority pursuant o Clause
4.8 (Funding Default) which report shall contain
all information pertaining o the occurrence of the
relevant Funding Default (including without
fimitation details of any action taken by the Senijor
Funders, any discussions that have taken plage
with the Senior Funders and if the Senior
Funders intend to issue & walver in respect of the
Funding Defaull) as the Authority (acting
reasonably) deems necassary logether with a
programme of action which will, § performed,
remedy or ctherwise resolve the matter which
pave rise o the Funding Default; or;

(b} Where Senior Funders have requested
that CBFM Co provide them with a report in
relation 1o the relevant Funding Default, & copy of
such report, together with any updates of foilow-
oni reports requested by the Senier Funders;

meaans the Shareholders and the holders of the
Subordinated Debt in each case for the lme
baing;

means information technology systems, hardware
and saftware;

means ali sub-contractors appointed o conduct
fhe woris packages detailed in parls (@) to {{} of
this definition throughout the life of this
Agreemsnt:

{a) Steelwsrk {for connsctions only);

{b) Lifts;

{¢y M&E;

() Piling;

(e) Timber roof casseties,;

() Curtain walling, cladding and windows.

means the collateral agreemert among the
Authority, DBFM Co, the Contractor and the Key
Sub-Contractors in the form set ait v Section 3
of Schedule Part & { Colfaleral Agreements),

means.

(2} any applicable statute or proclamation
of any deiegated or subordinate
legislation;

{b) any aenforceable community right within

the meaning of seclion 2{1) of the
Eurcpean Communities Act 1872;
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"LIBOR”

“Low Value Change”

“Maintenance Works”

"Mzbcious Damage Report”

“Medium Value Change”

*Method Statements”

"Nionthly Service Payment’

*Monthly Service Report”

“Operational Functionality’

{c} any applicable guidarice, direction or
determination with which the Authority
and/or DBFM Co is beund to comply to
the extent that the same are published
and publicly available or the existence
or gontents of them have been notified
o DBFM Co by the Authority; and

{dj any applicahie judgament of a relevant
court of law which is a binding
precadent in Scotland,

in gach case in foroe in Sootland,

has the meaning given o that term in the Credit
Agresment,

fas the meaning given in Schedule Par 16
{Change Profocof),

means any waorks for maintenance or repair of the
Facliies that are necessary lo ensure that the
Faeliies are maintained iIn acoordance with
Service lLevel Spedification and  Method
Siatements and that the Facliifes comply with the
Authorfty's  Construction  Requirements  and
DBFM  Co's Proposals (inciuding, without
limitation, the renewal or replacement of any
Plant or equipment) throughout the Project Tarm;

has the meaning given in Clausse 49A2.1;

has the meaning given in Schedule Part 18
{Change Profocol};

means the method of providing a Service as set
aut or identified in Section 2 {Method Siatements)
of Schedule Part 12 {Service Reguiremaents) as
gmended from time to time in accordance with
{lause 33 (Change Profocoly and Clause 22 (The
Servicaess,

has the meaning given in Schedule Part 14
{Payment Mechanianty;

means a monthly report (o be prepared by DBFM
Co and provided o the Authority in accordance
with the relevant provisions in Section 1 (Service
Level Specification) of Schedule Part 12 (Sarvice
Reirements);

means the requirements of the Authority in
relation fo:

{a) in the case of 1:100 general arrangement
drawings {set out in Schedule Par 6 at Seclion 4
Appendix 5) the following matters:

{i} the locations of the points of access to
and within the relevant Site;
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"Operational Insuranges”

“‘Ooerational Term”

*Qption Period”

“Original Senjor Commitment”

"Outline Commissioning Programme”

(i} the footprint, location, sizing and
origntation of each of the buildings, in
relation 1o each other and the
surrounding area at the relevant Site;

{iii} the adiacencies of the areas within
the buildings at the refevant Sitg;

{iv) the layout of the relevant Site;

{v} the provision, positioning and location
of roads, footpaths, car parks, accesses

and circulation areas within the relevant

Site; and

{vi) the provision and setling out of all
larwigcaping and amenily ground within
the relavant Site;

{b} ini the case of 1:50 room layout drawings (as
set out in Boheduie Part 6 at Section 4 Appendix
1) the following matters;

{) the function, positioning. sizing/areas
and layout of areas within each relevant
building;

{it} the relationship and adjacencies
batween areas in each relevant building
and;

(iii} the points ¢f access to and within the
areas in each refevant building; and

(€) in the caze of Room Data Shests (as set cut
in Schedule Part 6 at Section 3 Appendix C), the
lecation of equipment, furniture, fllings and user
tarminals in that area of each relsvant basiding,

but only insofar as each of the matiers listed in
{a} ¢ (¢} ebove relate to or affect the provision of
Community Services af the Facility;

means the insurances required by Clause 53.2
and ‘Operational Insurance” means any one of
such ingurances;

means in respect of a Phase the period from the
Phase Actual Completion Date untll the end of
the Project Tem;

has the meaning given in Clasuse 53143
{Uninsurable Risksy,

means the amount commited under the Senior
Funding Agreements as at Financial Close (as
adiusted to take into account any Gualifying
Change);

means the programme setting out the standards,
specifications, progeduras and other
requirements for the carrying out and completion
of the commissioning aclivities of the parties set
out in oulline in Schedule Part 10 (Qutline
Commissioning Programme);
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‘Participant’

“‘Payment Commencement Date”

"Payment Commencement Date 1°
*Payment Commengement Date 2°
"Payment Mechanism”

"Performance Faillure'

Parformance Suarantees’

‘Parmitted Borrowing”

“Permitied Transfer Participant”

has the meaning given in the Territory Partnering
Agreement;

means, as the coniext requires, the Phass 1
Actual Completion Date andfor the Phase 2
Actual Completion Date;

means the Phase 1 Actual Complelion Date;
means the Phase 2 Actual Compietion Date;

means Schedule Part 14 {Payment Mechanismy,

has the meaning given in Section 1 of Schedule
Part 14 {Pavment Mechanism),

means tha quarantass o DBFM Co i respect of
the Construction Centract, the Service Confracts
which, as at the date of this Agresment are in the
Agraed Form,

means without double-counting, any:

{a) advance o DBFM Co ungder the Senior
Funding Agreements;

s)] Additional Permitted Barrowing;

{G} not used,; and

{d} intarast and. in respact of the original

Senior Funding Agreements only (as
entered into at the date of this
Agreement, prior to any subsequent
amendment), other amounts accrued
or payable under the terms of such
original Senior Funding Agreements,

except where the amount referred to in
paragraphs (@) to {d) above is or is
heing used to fund & payment of Default
interast on any Additional Permitted
Borrowing;

means each of the following:

{a} a Partticipant which is a health board
gsiablished under section 2 of the
Natiohal Health Sgrvice {Scotland) Act
1878; or

(B} a Participant which is a firg authority
constituted under the Polits and Fire
Reform {Scofland) Act 2012; or

{c) a Participant which is & police authority
constiluted under the Police and Fire
Reform (Scotland) Act 2012 or
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"Phase”

*Phase 1"

"Phase 1 Actual Completion Date”

“Phase 1 Completion Date"

“Phase 1 Construction Plan®

“Phase 1 Construction 3ite”

“Phase 2"

“"Phase 2 Actual Completion Date”

(d) the Scotlish Ambulance Service
constituted in terms of copstituted in
terms of the Scotlish Ambulance
Service Board Order 1908/686; or

() the Scottish Court Bervice constituted
under the Judiciary and Courts
{(Scotland) Act 2008;

but specifically excluding their successors or
assignees [(the provisions of Section 2,
Paragraphs @ and 10 of Schedule Part 1 being
specifically disapplied for the purposes of this
definition)

means, as the context may requirg, Phase 1
and/or Phase 2 and "Phases" shall be construed
accordingly;

meansg the construction of the main buiiding,
running track, grass pitch, hard and soft
landscaping, synthetic pitch, MUGA pitch, main
car park and bus parking in refation to the Profect
ot the Phase 1 Construction Site;

means the later of

{a} the date of the Certificate of Prachical
Completion tssued by the independent
Tester in respect of Phase 1 pursuant
to Clause 17.12; and

{n} subjact to Clause 14.5, the Phase 1
Completion Date;

means {subject to Clause 28 (Delay Fvents) the
date described as such in Schedule Part 2a
{Deadiine Daites) or such other date a3 the
pariies may agres;

maans the Phase 1 Construction Plan in Section
4 of Schedule Part § {Land Matters};

means that part of the Site shown coloured
yellow on the Phase 1 Construction Plan;

means the demolition of the existing school, hard
and soft iandscaping and secendary access in
relation to the Project on the FPhase 2
Construction Site;

means the later of:

{a) the date of the Certificate of Practicat
Compietion issued by the Independent
Tester in respect of Phase 2 pursuant
to Clause 17.12; and

{b} subject v Clause 14.5, the Phase 2
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‘Phase 2 Gompletion Date”

"Phase 2 Construction Plan®™

“Phase 2 Construction Site”

*‘Phase Actual Completion Date”

*Phase Completion Date”

"Physical Damage Policies”

“Planning Approval”

"Plannirg Parmission”

‘Plant”

"Post Compietion Commissioning”

“Pounds Sterling”

“professional Team”

Compietion Date;

means {subject tv Clause 2§ (Delay Evenisi} the
date described as such in Schedule Part 2A
{Deadiine Dates) or such aother date as the
parties may agree;

means the Phase 2 Consiruction Plan in Section
4 of Schedula Fart 6 (Land Matlters);

means that part of the Site shown coloured
yeliow on the Phase 2 Construction Plan;

means, as the context may require, the Phase 1
Actual Compiletion Dafe andfor the Phase 2
Actual Compiletion Dalg;

maans, as the context may require, the Phase 1
Completion Date and/or the Phase 2 Completion
Date;

means the policies of insurance referred fo in
paragraph 1 (Contractors' 'All Risk’ Insurance) of
Section 1 {Policles fo be Taken Qut by DBEM Co
and Maintained During the Construction Phase)
and paragraph 1 {(Properly Damags) of Section 2
{Folicies {0 be Taken Qut By DBFM Co and
Maintained from the Actuat Complation Date} of
Schedule Part 15 (Insurance Requirementsy,

means detailed planning consent for the Project
issued by Dumiries and Galloway Council with
notice reference 14/P/2/0259 dated 27 February
20185; ‘

means any planning permission, approval of
reserved  matters, fisted building  consent,
conservation areas gonsent and/or ofher consent
of approval reasenably required from time te tfims
for construction and/or operation of the Facilities
{including without limitation for any Authorily
Change and tha Planning Approval);

maeans  the Infrastructure  systems,  building
systems, fixed, and Immovable equipment
systerns, instelled as part of the Works or
pursuant to an Authorty Change as replaced
from time to tme;

means, =8 appropriate, DBFM  Co's  Post
Completion Commissioning and/or the Authority’s
Post Completion Cammissioning;

means the currency issuved by the Bank of
England from time (o time;

means the subcontractors appointed io complete
the following works packages:

(a) the architect,
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“Professional Team Collateral Agreements®

*Programme”

“Programmed Maintenance”

‘Pregrammed Maintenanee information”

“Prohibited Act’

“Project”

"Project Daty”

“Proiect Documents”

"Project Operations”

“Project Term®

“Protecting Vuinerable Groups Scheme”

{b} the civil and structural engineer; ang
) the mechanical and gletlrical engineer;

maans the form of colisteral warranty forming
part of the appointment of the relevant member of
the Professional Team being substantially in the
formm of the Key Bub-Contractor Collateral
Agreement;

means the programme set out in Schedule Part 7
{The Pmogramme} as revised and issued by
DBFM Co {or on its behalf) fram time fo time
pursuant to Clause 14 (Frogramme and Dates for
Complefiony;

means the maintenance work which DBFM Co iz
{6 carry oul it accordance with Schedule of
Prograrnmed Maintenance;

has the meaning given in Clause 23.3;

has the meaning given in Clause 44 [Corrupf
Giffs and Paymanisy;

has the meaning given in recital (G},
Means.
{a) all Design Dala;

" alt drawings, reports, documents, plans,
software, formulae, caiculations and
gther data relating o the provision of
the Services; and

{c} any other materials, documents and or
dats acguired, brought into existence or
used in relation io the Project
Operations or this Agreement;

means the Anciliary Documents and the Funhding
Agreements;

means the carrying out of the Works, the camying
out of DBEM Co's Pre-Completion
Commissioning and DBFM Co's Post-Completion
Commissioning, e management and provision
of the Services and the performance of all other
obligations of DBFM Co under this Agreement
from time o time;

means the period commencing at midnight on the
date of this Agreement and ending on the earlier
of the Expiry Date and the Termination Dale;

means the Scoltish Government's mernbership
scheme v help ensure that people who have
regaiar contact with children and protected adults
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“Qualifying Change’

"Quality Plans”

"Rectification Period”

"Refinancing”

“Reinstatement Plan”

“Reinstatement Works”

'Relevant Authority’

through paid or unpaid work do not have a known
history of harmful behaviour,

means (uniess expressly stated otherwise);

{a} a Low Value Change in respect of
which the parties have agreed the
meihod of implementation; or

(b} a Madium Value Change in respect of
which the Authority has issusd a
confirmation nofice  pursuamt o
paragraph 7.1.1 of Section 3 (Medium
Value Changes) of Schedule Part 16
{Change Profocol); or

{c} a High Value Change which has
received Slage 2 Approval pursuant to
paragraph 82,1 of Seclion 4 {High
Value Changes) of Schedule Part 18
(Changs Protocal),

in each case provided that any
necessary changes required 1o be
made o any Project Bocument andfor
Ancillary  Document  pursugnt o
Schedule Pal 16 (Change Protocol
have been glven effect io and become
unconditional;

means the Design Quality Plan ang Construction
Quality Plan, prepared in accordance with
Section B8 ({(Queality Flans (Design and
Construction)} of Schedule Part § {Construction
Matters), and the Services Quality Plan, prepared
in accordance with Section 3 {Service Qualilty
Plary  of Schedule Part 12 (Service
Requirements), as required to be implemented by
DBFM Co in accordance with Clause 20 (Quality
Assurancs);

has the meaning given in Schedule Parl 14
{(Payment Mechanizm);

has the meaning given in Schedule Part 23
(Refinancingy;

has the meaning given in Clause 53.22
{Rejnstatement),

has the meaning given in Clause 53222
{Reinstatement;

means any court with the relevant jurisdiction and
any local, national or supra-national agency,
inspectorata, minister, ministry, official or public
or statutory person of the government of the
United Kingdom, or of the European Union, {or of
the Scoltish Govemnment or the Scotlish
Parllament);
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"Helevant Change in Law”

*Relevant Deb¥

“Relevant Discharge Terms”

"Relevant Event’

“Relevant incident’

“Relevant Payment”

"Relevant Proceeds”

“Relevant Sarvice Transfer Date”

“Refevant Tax Lisbility’
"Relief’

“Relief Events”

“Request for Information”

“Required Action”

*Reserved Rights”

“Restristed Person”

"Retail Prices index” or "RPY

has the meaning given in Clause 32.3 {Changes
in Law);

rmeans all sums advanced to DBFM Co from time
to time under a Funding Agreement other than
Senior Debt

has the meaning given in Schedule Part 27
{Relgvant Discharge Terms),

has the meaning given in Schedule Part 16
{Change Profocoly;

has the meaning given in Clause B53.22.2
{Reinstatement),

has the meaning given in Clause 53.14.3;

has the meaning given in Clause 53.22.2
{Reinstatement),

hag the meaning given in Clause 25.1;
has the meaning given in Clause 46.7.3;
has the meaning given In Clause 46.7.1;

has the meaning given in Clause 3G (Relief
Eventsy;

has the meaning sst out in the FOUSHA or the
Environmenta Information {Scotland}
Regulatiohs as relevant (where #ie meaning set
out for the term “request’ shall apply),

has the meaning given in Clause 24.7;

means the matter referred 1o in Section 2 (Safaly
During Consfructiony of Schedule Part 5 (Land
Mattersy;

means either:

{2} a perscn {other than a Pariicipant}
providing o propesing to  provide
educational and/or community services
of a similar nature {o those provided or
contempiated by the Authority at the
titne in question; or

{b) any persen who has a material interest
in the production of tobacco products
andior aleoholic beverages:

means the Retall Prices Index (Al Hems) as
published by the Office for National Statistics
from time to iime (the “Index™, or. failing such
publication or in the event of a fundamental
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“Reviewable Design Data”

‘Revised Senior Debt Termination Amount’

“Room Data Sheets®

iﬁschool!!

“Bchool Day”

“School Representative™

“Sooftish Futures Trust’

“Schedule”

“Schedule of Programmed Maintenance”

“Second Party”

“Security Agent”

“Senior Debt”

“Senior Debt Sprvice Costs”

change o the Index, such other index as the
parties may agree, or such adjustmenis to the
index as the parties may agree {in sach case with
ihe intention of putting the parties in ho betier nor
waorge posilion than they would have been in had
tha Index not ¢eased fo be published or the
relevant fundamental change not been mads) or,
in the event that no such agreement is reachsad,
as may be defermnined in accordance with the
Dispute Resolution Procedurs;

weans the Design Dale fisted &t Section 5
{Reviewabls Design Dafa} of Schedule Part 8
(Construction Makfers),

has the meaning given in Saction 6 (Definitions)
of Schedule PFart 17  {Compensation on
Termination),

has the meaning given in Section 8 (Room Data
Sheetsy of Schedule Part 6 (Construction
Matters);

means Dalbeattie Leaming Campus;

means each day that the Authority requires the
use of the Faciities Tor the delivery of Community
Services in any Academic Year,

has the meaning given in Clause 8.10;

means Scottish Futures Trust Limited (Company
Number S§C348382), having ifs regisiered office
at 1™ Floor, 14-15 Thistle Street, Edinburgh EH2
1DT;

means the schedule (comprising 27 parts)
attached o this Agreement;

means the programme referrad fo in Clause 23.1
o be submitted to the Authorily's Representative
by DBFM Co in accordance with Schedule Part 8
{Reviaw Progedtre);

has the meaning given in Clause 35.3;

means Norddauische Landesbank Girozentrale in
its capacity as agent and trustee for the Secured
Finance Parties as defned in the Credit
Agreement or such other parly as may be
appointed to perform the role of security agent
pursuant to the Security Trust and intercreditor
Deed as defined in the Credit Agreement;

has the meaning given in Section 6 (Definitions)
of Schedule Part 17 ({Compensation on
Terminationy;

means interest and debt service costs incurred in
respact of the Senior Funding Agreements less:
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“Senior Funders”

“Senior Funding Agreements”

“‘Service Contracts”

"Sarvice Event”

*Service Level Specification”

“Service Provider”

"Service Providers Collateral Agreements”

ﬂﬁemmsn

“Services Guailty Plan”

{a) sums which are in arrsars;

(b) all sums reserved by DBFM Co and
which DBFM Co is entitled fo use to
make such  payments,  without
breaching the  Senior  Funding
Agreaments,

means has the meaning given io fhe term
"Original Lender” in the Credit Agreement and
any other party providing senior debt finance
under the Sanior Funding Agreements to DBFM
Co from time to fime as successors, assignees
tor transferees of the "Original Lender”;

shall have the meaaning given o "Finance
Documents™ in the Credit Agreement in the
Agreed Form as at the date of this Agreemaent
and as amended as permitted under Clause 4
{Project Docurmentés),

means the contracts dated the same date as this
Agreement betwesn DBFM Co and each Service
Provider {(which as at the date of this Agreement
are in the Agreed Form), by which DBFM Co will
procure the parformance of the Services {(as
gmended or replaced from time fo fime in
aceordance with this Agreement);

has the meaning given in Schedule Part 14
{Fayment Mechanism);

means the reguiremenis of the Authority sef out
in Bection 1 {Service Leval Specification) of
Schedule Part 12 (Service Reguirements) as
amended from time {0 fime in accordance with
Clause 33 (Change FProtocol);

means FES FM Limited {company number
SC220049) whose registered office is Forth
House, Pirnhall Business Park, Siifting FK7 8HW
or any other person engaged by DBFM Co from
time o time a3 may be permitfed by this
Agreement to procure the provigion of the
Services {or any part of them);

means the collateral agrsemenis among the
Authority, DBFM Co and each Service Provider in
the form set out in Section 2 of Schedule Part 8
{Coflateral Agreements),

means {he services o be provided, managed
andfor procured by DBFM Co for the Authority in
accordance with Schedule Part 12 (Service
Requirements} as subsequently amended or
adjusted in accordance with this Agreement;

means the document set out in Bection 2
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“Shareholder{s)’

*Shareholders Agreements”

“Site”

“Site Plan”

*Site Coanditions”

"Snagging Matters®

“Snagging Notice”

"Specific Change In Law’

“Sub-Cantractor”

(Services CQuality Pian) of Schedule Part 12
{Service Reqiirenents),

means any personis) who from time to time, as
permitted by this Agreement, holds share capital
in DBFM Co or Holdeo which persons are, ag at
the date of fhis Agreerment, listed as sueh in
Schedule Part 21 {DBFM Co information);

means the agreesment or agresments between
the Shareholders relating to DBFM Co, including
any agresment relating io the subscription of
equity {or other shareholder funding) by the
Shareholders in DBFM Co or Hoeldeo,

means the land made available to DBFM Co for
the Project outlined in red on the Site Plan, under
exception of (i) the Substation Site, with effect
from the date of entry pursuant to the Substation
Deed; and {ii) during the QOperational Period, the
Excluded Areas;

means the site boundary plan set out in Section 4
of Schedule Part 5 (Land Matfers);

means the physical condition of the Site including
{but not Hmited to) climabc, hydrolegical,
hydrogeolegical,  ecological,  environmentsal,
geotechnical and archaedlogical conditions;

meang minor items of outsianding work (ncluding
In relgtion to landsecaping) which wauld not
materially impay  the Authonty's use and
enjoyment of the Facilities or the carrying o by
the Authority or a Community Services Provider
of the Community Services or the performance of
the Services by DBFM Co;

means the notice to be issued by the
Independsnt Tester in accordance with Clause
17.14;

means any Change in Law which specifically
refers to;

(a) the provision of works or services the
same as or similar to the Works or the
Services in premises similar to the
Facitities: or

(ay] the holding of shares in companies
whose main business s providing
works or sewvices the same as or
similar to the Works or the Services in
premises similar to the Facilities;

means apy third party {inciuding the Contractor
and a Services Provider) who enters irdo any
Sub-Contract;
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“‘Sub-Contracts’

*Subordinated Debt”

"Subordinated Funder’

"Subsidiary”

“Substation”

“Substation Deed”

“Substation Site”

“Substation Site Plan”

"Suitable Substituie Confractor’

"Termination Date”

“Title Compensation Event”

means the confracts entered into by or between
DBFM Co, the Contracior and/or a Service
Provider and other third parties in relation to any
aspedt of the Project Operations;

has the meaning given in Section 8 (Definfions)
of Schedule Part 17 {Compensation on
Termination);

has the meaning given in Schedule Part 23
{Refinancing);

has the meaning given {o it in secticn 1158 of the
Cormpanies Act 2008;

means the substation referred fo in the
Substation Deed;

means any lease or disposition, as the case may
ba, granted to SP Distribution PLC for other
slectricity company) in respect of the Substation
Site;

means the site of the substation to be transferred
to SP Distribution PLC ({or other electricity
campany) the kocation of which will be the area
indicatively shown ¢oloured red on the Substation
Site Plan, or such other location as is required by
the said 8P Distribution PLG (or other electricily
company) for the purpose of the substation.

means the substation site plan set out in Seclion
4 of Bechedute Part B (Land Matters);

has the meaning given in Section & (Deafinftions)
of Schedule Part 17 (Compsnsafion on
Fermination,

means the date on which termination of this
Agreerment lakes effect in accordance with its
terms;

means:

(a) the exercise of the rights described in
paragraph 5§ of the Reserved Rights by the owner
of the ares oullined in red on Plan 3 i Section 4
of Sehedule Part 5 (Land Matters), andfor

(b} the fallure of 8P Distribution or their
successors to complete the instalistion of the
underground cabling and asspoiated works
described in paragraph 3 of the Regerved Righls
on ar before 7 March 2018, andfor

{c} where the Substaiion Deed is 3 disposition;
the withholding of approval of the Substation
Deed by the Autharity purauant o Clause 9.6
where the reasons for the same are solely
attributable to the failure by the Authority 10 agree

138



“Title Conditions”

“TPL Risk”

“Transfer Regulations”

“Transgferring Staff”

“{inavoidable Fixed Costs”

tha price or consideration payable t© the Authority
by 5P Distribution PLC (or other slectricity
company);

means fitle conditions sef out in Section 1 of
Schedule Part 5 (Land Mafters);

means & risk which is required lo be insured
under the third party Hability insurance policy,

means the Transfer of Undertaking {Frotaction of
Ereployment} Regulations 2008 {SI No. 246);

has the meaning given in Clause 25.2;
means the fixed costs incurred by DBFEM Co

which first fall due for payment by DBFM Co
during the period of indemnity but excluding:

{a) costs which coutd have reasonably
heen mitigated or avoided by DBFM
Lo

(b) payments to BBFM Co's Associated
Companies;

{c) payments which are not entirely at
arm's length;

(<) bayments o holders of equity in DBEM

Co, providers of Subordinated Debt and
any other financing costs other than
Senior Debt Service Costs

(e} indirect losses suffered or allegedly
suffered by any parson;

{f fings, penalties or damages for unlawful
acts, hreaches of contract or other legal
obligations,

e} payments DBFM Co can recover under

cordract or in respect of which DBFM
Co has & remedy agsainst another
person in respect of the same lability;

{h) payments o the extent that DBFM Co
has avallable to it including:

i reservas which DBFM Co c¢an draw
upan  without breaching the Senior
Funding Agreemenis;

ii standby or contingent facilities or funds

of Senicsr Debt or equity which DBFM
(o is eniitled to have available;

0] payments repraesenting any profits of
the Project {0 the extent not already
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“Uninsurable”

‘Unprogrammed Maintenance Work”

“‘Unreascnabie Act®

“Litilities”

VAT’

VAT Sum”

*Vitiating Act”

“Warning Notice”

“Works"

excluded in {e} above);

means, in relation to a risk, either that,

{2 insurance is not availabie to DBFM Co
in respect of the Prgject in the
worldwide insurapce market  with
reputable insurers of good standing in
respect of that risk; or

(b the msurance premium payable for
insuring that risk is at such z level that
the risk i not generally being insured
against in the wordwide insurance
market with reputable insurers of good
standing by contractors in the United
Kingdom;

has the meaning given in Clause 23.8;

means any aci of omission which is contrary to
any reasonable instruction, guidance or rules for
the operation or management of the Fadiiities;

has the meaning given in the Service Level
Specification;

means value gdded tax al the rate prevailing at
the time of the relevant supply charged in
accordance with fhe provisions of the Value
Added Tax Act 1994;

has the meaning given in Clause 35 (VAT and
Consiruction industry Tax Deduction Schemey;

has the meaning given in Endorsgment 2,
Section 3 (Endorsement) of Schedule Part 15
{insurance Reguirements),

means a notice validly served by the Authority’s
Repregentative on DBFM Co under Clause 24.3
{Warning Nolices), specifying that it 's a Warning
Notice and sefting out the circumstances that
have given nise to the issue thereof,

means the dasign {including the praparation of afl
Design Paia), construction, iesting,
comriissioning and completion of the Fatiiities
{including any temporary works} and the
instaliation of Eguipment io be performed by
DBFM Co in accordance with this Agreement {as
vared, amended or supplementsd from time {o
fime in accordance with this Agreement).
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SECTION 2

INTERPRETATION

This Agreement shall be interpreted according to the following provisions, unless the conlext requires
a different meaning:

1

10

11

The headings and marginal notes and referencas to them in this Agreement shali be
deemed not 1o be part of this Agresment and shall not be taken nte consideration in the
interpretation of this Agreement,

Except where the gonlext expressiy requires otherwise, references fo Clauses, Sub-clauses,
paragraphs, sub-paragraphs and parts of the Schedule are refersnces to Clauses, Sub-
clauses, paragraphs, sub-paragraphs and paris of the Schedule fo this Agreement and
references to Sections, Appendices and Aftachments (if any) are references to Sections,
Appendices and Attachments to or contained In this Agreement,

The Schedule and Aftachmenis {(if any) fo this Agreement are iniegral parte of this
Agreement and a reference to this Agreement inciudes a reference o the Schedule and the
Attachments (i any).

Words importing persons shall, where the context so reqguires or admits, include individuals,
firms, partnerships, trusts, corporations, governments, governmental bodies, authorities,
agencies, unincorporated bodies of persons or asscciations and any organisations having
legal capacity.

Where the context so requires words imponting the singular only alse include the plural and
vice versa and words importing the masculine shall be construed as including the feminine
ai the neutsr or vice versa.

The language of this Agreement is English. All correspondence, notices, drawings, Design
Data, test reports, cerlificates, specifications and information shall be in English. Al
operating and maintenance instructions, name plates, identification labels, instructions and
notices to the public and staff and all other written, printed or alectronically readable matter
required in accordance with, or for purposes envisaged by, this Agreement shall be In
Engiish.

Save where stated fo the contrary, references to any agreement or document includs
{subject t0 all relevant approvals and any other pravisions of this Agreement conceming
amendments {o agreements or documents! a reference to that agreement or document as
amended, supplemented, substituled, novated or assigned.

References to any Law are {0 be construed as references {o that Law as from time {0 fime
amended or to any Law from time o time replacing, extending, consolidating or amanding
the same provided that the provigions of this paragraph shall be without prejudice (o the
operation of Clause 32 {(Changes in Law) and Schedule Part 18 (Change Protocoly which
shalt operate in relation to @ Change in Law on the basis set out in this Agreement.

Withaut prejudice to Clause 57.1, references fo a public organisation {other than the
Authority) shall be deemed to include a reference fo any successor o such public
arganisation or any organisation ot entity which has taken over either or both the relevant
functions and relevant responsibilities of such public organisation.

Without prejudice to Clause 57.1, referances to other persons (other than the Authority and
DBFM Co) shall include their successors and assignses.

Refersnces o a deliberate act or omission of the Authority or any Authority Party shall be
construed having regard to the interactive nature of the activities of the Authority and of
DBFM Co and the expression shall exciude acts or omissions which were within the
contempiation of the parties or which ware otherwise provided for in this Agreement,
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12

i3

14

15

18

17

18

18

20

21

The words in this Agreement shall bear their natural meaning. The parties have had the
opportunity to take legal advice on this Agreement and no term shall, therefore, be
construed contra profsrentem.

Reference fo "patties" msans the parfies to this Agresment ang references to "a party”
mean one of the parties to this Agreement.

in construing this Agreement, the rule known as the ¢jusdem generis rule shall not apply nor
shall any similar rule or approach o the conshuction of this Agreement and accordingly
general words introduced or foliowed by the word "other” or “including” or “in particular” shall
not be given a restrictive meaning bacause they are followed or preceded (a8 the case may
be) by particutar examples intended to fall within the meaning of the general words.

All of DBFM Co's obligations, duties and responsibifities shall be construed as separate
ohligations, duties and responsibilities owed to the Authority and to be performed at DBFM
Co's own cost and expense,

Unless expressly stated otherwige, references to amounts or sume expressed to be “index
finked" are referencas to amounts or sums In Apr 2015 ("Base Date™) prices which require
to be adiusted whenevar the provision containing the amount or sum is given effect in
accordarce with this Agreement to refiect the effects of inflation after that date. The
adiustment shall be measured by changes in the relevant index published for that Contract
Year as calculated in accordance with the following formula;

Amount or sum in Aprit 2015 prices x -gg—lld
Q
Where RPly is the vaiue of the Retall Prices Index published or determined with respect to
the month most recently preceding the date when the provision in question is to be given
effect and RPL; is the value documented in Sechion 2 of Schedule Part 14 {Payment
Mechanismy).

Reference to a document baing in the Agread Form is a reféerence to the farm of the retevant
document {or whers appropriate, the form of relevant doocument on disc) agreed between
ihe parties and for the purpose of identification either (i} initialled by each of them or on their
behalf or {§) antered into on or around the Commencement Data.

The gperation of the Housing Grants, Construction and Regeneration Act 1996 upon any
Project Document shall not affect the rights or obligations of the parlies undsr this
Agreement.

Wards in parenthesls and italics appearing after a Clause reference or a reference to a
Schedute Part are inserted for ease of reference only. {f there is any discrepancy batwaen
the Ulause reference and the words appearing in parenthesis and italics after the Clause
reference, the Glause reference shall prevail.

Where this Agreament states that an cbligation shall be performed "no later than” or "within”
or "by" a prescribed number of Business Days after a stipulated date or event, or "no later
than” or "by” a stipulated date or svent which is a prescribed number of Business Days after
& stipulated date o event, the latest time for perforimance shall bé 5pm on the 1gst Business
Day for performance of the obligations concerned.

Whare this Agreement states that an obligation shall be performed “no later than” or *within”
or “by" a prescribed number of Business Days before a stinulated date or event, or "no later
than® or "by" a stipuiated date or event which is a prescribed number of Business Days
before a stiputated date or evend, the latest time for performance shall be Spm on the last
Business Day for performance of the obligations concemed.
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SCHEDULE PART 2
COMPLETION BOCUMENTS
SECTION1

DOCUMENTS 7O BE DELIVERED BY DBFM CO

iniegs an original document is specifically requestsd, a copy {certified by an cofficer of DBFM Co as
being a true copy) of esch of the following documents is o be delivered by DBFM Co 1o the Authority
in accordance with Clause 2.1.1 {Exectfion and Defivery of Docurnents} of this Agrsement:

1

2

10

Not Used.

The Sharshoiders Agreements and certification from DBFM Co that the Shareholders
Agreements have become (or wilt become, simuitanecusly with delivery of the other
documents referred 1o in this Schedule Part 2 {Complstion Documenis)) unconditional in
accurdance with their terms, accompaniad by evidence of the same.

The fpitial Funding Agreements and certification from BBFM Co that (1) the Initizl Funding
Agreements have become uncondiional (other than any condition relating o the
conditionality of this Agreement) and {2) that all conditions to the availability of funds to
DBFM Co under the Inftial Funding Agresments have been satisfied or walved,
accompanied by evidenca of the same.

The Consfruction Contract, the Services Confract and the Performance Guaraniess,
exacuted by the parties to such agreements.

An orginal of the Funders' Direci Agreement, the Independent Tesler Contract, the
insurance Proceeds Account Agreement, the Coliateral Agreemanis (Under the sxception of
the Key Sub-Contractor Coliateral Agreemenis] and the brokers letters of undertaking
relating to the insurances referred {0 in paragraph 11 below in the Agresd Form, executed
by the parties to such agreements {other than the Authority).

Extracts from the minutes of the mesling of the board of directers {certified as true and
accurate by the Secretary, a2 direclor or an authorised officer of the relevant company) of
sach of DBFM Co, each Shareholder, Holdoo and each of the other parties o the
documents listed in Section 1 {Documents fo be delivered by DBFI Co) of Schedule Part 2
(Compietion Documents), at which resclufions were passed approving the execution,
delivery and performance of each relevant document to which such person is expressed o
be 3 parly and in each case authorising a named person or persons o execuls and deliver
each such document and any other documents o be defiverad by It pursuant to it. For the
avoidance of doubt, this requirement shall not exdand 1o the Senior Funders nor o any third
party provider of credit enhancement required under any of the Project Documents,

A certificate of the Secrelary, a director or an authorised officer of each of the companies
referred to in paragraph 6 above setffing out the names and specimen signaiures of the
parson or petsons named in the relevant certified extract,

Evidence of the share subscriptions required under the Shareholders Agreements and other

shareholder funding commitments having been made by the Shareholders in DBFM Ca and
Holdco.

DBFM Co's and Heldeo's Certificate of incorporation and of any Certificate of incerporation
on Change of Name,

The Articles of Association of DEFM Co and Moideo.
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K

12

13

14

15

The insusance broker's lefter of underiaking, evidence of the insurances reguired in
accordance with Clause 53 {(insurances) having been faken out by DBFM Co and that the
policies comply with the requirements of this Agreement, and an estimate by the insurance
broker of the premiums for the Operational Insurances for the first year of the Operational
Term.

Two CD copies of the Financial Mode! audited by Mazars LLE.

Evidence that DBFM Co has agreed o be treated as the only "client” for the Project for the
purpuses of the COM Regulations.

Evidenca that the Insurance Proceeds Account has been opaned.

An eriginal duly executed copy of this Agreement,
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SECTION 2
DOCUMENTS TO BE DELIVERED BY THE AUTHORITY

The Authority shall defiver to DBFM Co the following documents:

1

10

An original copy of the Funders' Direct Agreement the Collateral Agreements, the
Independent Tester Confract, the Insurance Preceeds Account Agreement and this
Agreement, duly executed by the Authority.

A ceriified copy of:

2.1 The report and minutes of the Authority relating to the Treasury Management
Strategy dated 26 March 2015

22 The report and minutes of the Autherity in relation to investment in the Project
dated 17 February 2015

23 The report and minuies of the Authority in relation {0 the Project dated 31 August
2015

2.4 The repart and minutes of the Authority in relation to investment in the Project
dated 14 January 2016

which, togsther, {i} approve the execution, delivery and performance of the documents
referred to in paragraph 1 above (i} approve the subscription for equity and subordinated
deht by the Authority and {iii} authorise a named person or parsons to execute and detiver
each such document ang any documents to be delivered by it pursuant therato.

A cerdificate of the relevant officer of the Authority setting out the names and specimen
sighatures of the person or persons nhamed in the resolution of the Authority referred to in
paragraph 2 above.

A cerificate issued pursuant o the Local Government (Contracts) Act 1997.

A ceriified copy of the Authority's Standing Orders.

A certified copy of the Authority's Scheme of Delegation.

A certified copy of the Authority's Financial Regulations.

A ceriified copy of the etter from the Scotlish Government to the Authority confirming the
initial terms of the revenue grant funding to be provided o the Authority in respect of the
Project.

A certified copy of the letter of delegation from Rhona Lewis in favour of Colin Grant
Confirmation from the Authorily addressed to the Facility Agent and Security Agent that it
did not recelve any notice of claim against it of breach of any public procurement duly, law
or fender process in respect of or relating fo the voluntary ex ante fransparency notice

published in respect of South West hub on 23 December 2015 during the 10 day standstil
period folicwing the publication of the nolice.
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SCHEDULE PART 2A

DEADLINE DATES

Dalbeattie Learning Campus

Task

Start

Duration {wezks)

Phaze Completion Bate

Longstop Date

Start on Site

0770372016

G

Phase 1

07/03/2015

85.6

2711042017

12 months
inilowing the
Phase 1
Completion
Date

Phase 2

13112017

13.8

16/402/2018

10 monihs
foilowing the
Phase 2
Complation
Date
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SCHERULE PART 3

KEY WORKS PERSONNEL
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SCHEDULE PART 4

FUNDERS' DIRECT AGREEMENT

The Funders' Direct Agreement is the Funders’ Direct Agreement in the Agreed Form.
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SCHEDULE PART 5
LAND MATTERS

SECTION 1« TITLE CONDITIONS

All third party rights and righis of way in respect of the Site which are known and identified
from a visual inspection of the Site or which were or should have been ascertainable from the
site investigations undertaken by DBFM Co pursuant to Clause 7.3 and Clause 10 of this
Agreement at Financial Close.

All conditions contained in any wayleaves, desds of servitude or other simiiar agreements
enterad info pursuant o Clause 8.6 of this Agreement.

SECTION 2 — RESERVED RIGHTS

Rights for all third parlies, including statutory undertakers and adjoining propriefors (or their
successors and assigness) having equipment, apparatus, structures, cables or service media
{including  public  water, sewerage drainage, electricity, gas, telephons o
telecommunications} within the Site which were or should have been apparent from a visuat
inspection of the Site of which were or should have been from the site Investigations
undertaken by DBFM Co pursuant to Clause 7.3 and Clause 10 of this Agreement as at
Financial Close,

A wayleave in favour of the South of Scolland Electricity Board or their successors {the
“electricity company™} for all necessary rights in connection with the underground cables and
associated apparatus within the Site as shown indicatively on Plan 1, with access for ait
reasonable purpeses including laying, using, maintenance, rehewal, repair, inspettion,
retention and removal. The electricity company also has the right fo lop branches ot fall trees
for these purposes where they interfere with the cables and associated apparatus,

All necessary rights in favour of 8P Distribution PLC or thelr successors in respect of the
underground and overhead electricity cables and associated apparatus installed or fo be
installed andfor removed along roules as nearly as may be to the routes shown on Plan 2,
with access for afl reasonable purposes. This includes rights to lop branches or felf trees
where they interfere with the electricity cables and associated apparatus.

Alk nacessary rights of access in favour of SP Distribution PLC or other stectricity company
{and their contractors, employees and agants) and those authorised by sither of tham o the
Bi#a for the purposes of constructing the Substation and laying equipment, apparatus, cables
or service media, and maintaining the Substation and assotiated cables and apparatus.

The owner of naarby land which is shown indicatively outlined in red on Plan 3 benefits from a
wayleave affecting the part of the Site coloured blue on Plan 3 (the "Affected Ared”) for all
necegsary purposes and a right to connect into and use for all necessary purposes all service
wires, pipes, tanks, septic tanks (and drains and outfalls), connectors, drains, sewers, cables
and others for glectricity, telephone, gas, waler, drainage or any other forms of sabling or
services.  This includes a right to access the Affected Area for all necessary purposes
including Tull power 1o enter the Affected Area for the purpose of maintaining, inspecting,
rapairing, renewing and altering levels, laying or otherwise carrying out works o the abova
services, subject o making a limited payment towards the cost of reinstating the affected
land.
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SECTION 3 ~ ANCILLARY RIGHTS

1. A right {o connect into al! utilities and services located in, on, under and serving the Site and
the Facilities and to iispect, lay, install, use, maintain, repair and renew and, if required,
remove, all such services, subject to obtaining the consent of the appropriate utility supplier.

2. During the perlod from the Commencement Date until the Phase 1 Actual Completion Date,
the right to occupy and remain on the Phase 1 Construction Site on 2n exclusive basis, and
during the period from the Phase 2 Commeancament Date untll the Phase 2 Actua! Complstion
Date the right to occupy and remain on the Phase 2 Construction Site on an exclusive basis,
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SECTION 4 - PLANS
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SCHEDULE PART 6
CONSTRUCTION MATTERS
SECTION 1
PLANNING/CONSENTS

This is the Planning Approval in the Agreed Form
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SECTION 2

SAFETY DURING CONSTRUCTION

in this Section 2 { Safely During Construction) of Schedule Part 8§ {Construction Matlers) ant
wherever used eisewhere in this Agreement;

1.1 "COM Reguiations”™ means the Construction {Design and Management)
Regulations 2315 {and "CDM Regulation” shali be construed accordingly); and

1.2 “the client”, “the Principal Designer’ and “the Executive™ shall have the same
meanings as are ascribed (o them in the CDM Regulations.

in so0 far as not already done, within 5 Business Days of the dale of execution of this
Agreement, DBFM Co shall make and serve on the Authority notice in writing pursuant to
GDM Reguiation 4(8) that DBFM Co agress to be treated as the only client in relation to the
Works for the purpeses of the CDM Regulations. MNotwithstanding DBFM Co agreeing in
writing to be the only client pursuant to CDR Regulation 4(8), the Authority will comply with
its refraining duties as set ouf in COM Reguiation 4(8). During the Project Term, DBFM Co
shall not, and shall not seek to, withdraw, teriinate or in any manner derogate from ite
declaration that it will act as, and it acceptance ¢f its responsibilities as, the client in refation
to the Works for all the purposes of the CDM Requlations. The Authority will endorse its
consent, i writing, to such glection on the said election and return it to DBFM Co within §
Business Days of receipt.

DEFM Co warrants that it has the skills, knowledge, organisational capability ang
experience 10, and shall, observe, perform and discharge of shall procure the ohservance,
performance and discharge of;

3.1 all the obligations, reguirements and duties of the client arising under the COM
Regulations in connection with the Works and, where necessary, the provision of
the Services; and

32 all abligations incumbent on the client under any Code of Practice or Guidance for
the time being approved by the Health and Safety Commission pursuant fo the
Health and Safety at Work etc Act 1874 issued in connection with the COM
Reguiations.

DEEM Co shall provide fo the Authority's Representative:

41 in a substantally complete form on the Actual Completion Date; and

4.2 in firal form within one {1 month of the Actual Completion Dats,

one elactronic copy {on computer disk, tape of other format} of the revised health and safety

file and construction phase plan (current at that date} prepared pursuant to the COM

Reguiations in relation & the Works and the Services and electronic or paper coples of
every amendment or update made te such file during the Project Term.
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SECTION3
AUTHORITY'S CONSTRUCTION REQUIREMENTS

The Authority's Construction Requirements are the Authorily’s Construction Rsqguirements in the
Agreed Form.
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SECTION 4
DBFM CO'S PROPOSALS

BBFM Co's Proposais are DBFM Co's Proposals in the Agreasd Form.

165



SECTION G
REVIEWABLE DESIGN DATA

The Raviewable Design Data is the reviewable design data et out in Appendix G {Reviewable
Design Dataj of the Authority's Construction Requirements.
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SECTION G
ROOM DATA SHEETS

The Room Data Sheets are the room data sheets set out in Appendix C (Room Data Sheetls) of the
Authority's Construction Requirements,

157



SECTION 7

THERMAL AND ENERGY EFFICIENCY TESTING PROCEDURE

[REDACTED]



SECTICN 8
QUALITY PLANS (DESIGN AND CONSTRUCTION)

The Quaiily Plans {Design and Construction} are the quality plans {design and construction) set out in
Appendix 16 of DBFM Cuo's Proposals.
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SECTION 9

NOT USED
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SCHEDULE PART 7
THE PROGRAMME

The Programme is the Programme in the Agreed Form.
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REVIEW

1.1

1.2

1.3

SCHEDULE PART 8

REVIEW PROCEDURE

The provisions of this Schedule Part 8 (Review Procedure} shall apply whenaver
any item, document or course of action is required 10 be reviewed, approved or
otherwise procassed in accordance with Schedule Part 8 (Review Procedurs).

Subject to any express provision of this Agreement, the manner, form and timing
of any submission to be made by DEFM Co to the Authority’s Representative for
review under this Schedule Part 8 {Review Procedurs) shall be @ matter for DBFM
Co to determine.  Each submission under this Schedule Part 8 {Review
Procedurs) shall be accomparnied by a copy of the proposed document o be
reviewed (including, where applicable, any Reviewsble Design Dalay or a
stalement of the proposed course of action {the entire confents of a submission
beitg referred o in this Schedule Part 8 (Review Procodire) as & "Submitied
ltem"). In relation to each Submitted Item, the following procedure shall apply:

1.2.1  as soon as possible and, if the Submitted item comprisas:
2 an itern of Raviewable Design Data;

{h} 8 reviged Progranime submilted pursuant fo Clause
14 (Pregrarme and Dates for Completion), or

(c) a document or proposed cotrse of action submitted in
the case of {an emergency),

within 18 Business Days of the date of receipt of a submission {or re-submission,
as the case may be) of the Submilled Htem to the Authorily's Representative (or
such other period as the parties may agree), the Authorily's Representative shall
return ong copy of the relevant Submitted Hem to DBFM Co endorsed "ne
commeni' or {subject to and in accordance with paragraph 3 {(Grounds for
Qbjection)) "comments” as appropriate; and

1.2.2  subject to paragraph 1.4, if the Authority's Representative fails to return a
copy of any Submitted item (including any re submitted Submitied ltem)
duly endorsed Iy accordance with paragraph 1.2.1, within 15 Business
Days {or within such other period as the parties may agree in writing) of
the date of its submission o the Authority's Representative, then the
Authority's Representative shall be desemed o have relumed the
Submitted item to DBFM Co endorsed "no comment” {and, in the case of
Reviewable Design Data, endorsed "Levet A - no comment"); and

If the Authority's Represeniative raises commentis on any Submitted Item in
accordance with paragraph 3 {Grounds for Objection) he shaill stala the ground
upon which such comments are based and the evidence or other information
necessary 1o subsianfiate that ground. To the extent that the Authorily's
Representative comments on 2 Submitted Hem other than on the basis set out in
this Schedule Part 8 {Review Frocedure), or fails to comply with the provisions of
this paragraph, DBFM Co may, in its discretion, either;

1,31 request written clarification of the basis for such comments and, if
clarification is not received within fifteen {15) Business Days of such
request by DBFM Co, refer the matter for determination in accordance
with Schedule Part 20 (Dispufe Rasolution Procedure); or
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1.32 in the case of a Submilted ltem comprising Reviewable Design Data
only, at its own rgk, and without prejudice to Clause 12 (The Design,
Construction and Commissioning FProcess), proceed with further dasign
or consiruction disreganding such comments pending the oulcame of any
reference {0 the Dispute Resolution Procedure that may be made by
gither party,

1.4 in the case of any Submitied Nem of the type referred fo in paragraph 3.18, &
faillure by the Authority's Representative fo endorse and return such Submitted
ltern within the period specified in paragraph 1.2.2 shall be deemead to constiufe
an objection by the Authority's Representative to such Submitted ltem. If the
pariies fail to agree the form and sontent of such Submitted tem, within fifteen
{15) Business Days following the expiry of the period specified in paragraph 1.2.2,
tha matter shall be determined in accordance with Schedule Part 20 {Dispule
Rasolution Procedure).

FURTHER INFORMATION

DBFM Co shall submit any further or other information, data and documsenis that the
Autherity's Representative reasonably reguires in order to determing whether he has a basis
for raising comments or making objections to any Submitted Item in accordance with this
Schedule Part & {Review Procedure), If DBFM Co does not submit any such information,
data and documents, the Authorily’s Representative shall be entitled to:

21 comment on the Submitted lsm on the basis of the information, data and
documents which have been provided, or

2.2 objest {o the Submitted ttem oh the grounds that insufficient information, data and
documents have been provided to enzble the Authority's Representative fo
determine whether he has a legitimate basis for commenting or objecting in
accordance with this Schedule Part 8 {Review Frocedurs).

GROUNDS OF OBJECTION

The expression "raise commenis” in this paragraph shall be construad o mean “raise
comments or make objections” unless the confrary appears from the context. The
Authority's Representative may raise comments in relation to any Submitled ltem on the
grounds set out in paragraph 2 {Further Information) above or on the ground that the
Submilted item would {on the balance of probabilities) breach any Law but otherwise may
raise comments in relation io a Submitted item only as follows:

3.1 in refation fo any Submitied Hem if;
3.1.1 DBFM Co's ability to perform its obligations under this Agreement would
(on the balance of probabilities) be adversely affecied by the
implementation of the Submitted Itern; or
3.12  the implementation of the Submitied Hem would {on the balance of
probabilities} adversely affect any right of the Authority under this
Agreement or its abllity to enforce any slich right;

3.2 in relation to any Submitted ltem submitted pursuant to Clause 4.1 {Ancillary
Documenis) if;

3.2.1  the Authority's abiiily to perform its obligations under this Agreement
wolld be gdversely affected by the proposed course of action;

3.2.2  the Authority's or 2 Community Services Provider's ability to provide the
relevant Community Services or to carry out any of its statutory functions
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3.3

34

3.5

3.2.3

3.24

3256

would {on the balance of probabilities) be adversely affected by the
proposed course of action;

the proposed course of action would be likely to result in an inoreass o
the Authorily's Habilifies or polential or contingen! lisbilities under this
Agreement;

the proposed course of action would adversely affect any right of the
Authorlty under this Agreement or its ability to enforce any such right; or

DRFM Co's ability to perform #is obligations under this Agreement would
be materislly adversely affected by the proposed course of action;

in relation to Reviewable Design Data submitted pursuant to Clause 12 .8;

331

332

333

which does not comprise 1:50 scale Room Layout Drawings the
Authorlty's Representative may raise comments, subject to and in
accordance with paragraph 4 (Effect of Review) on the ground that the
Submitted item s not in accordance with;

{a) the Authority's Construction Requirements; and/or
{b) DBEM Co's Proposals;

which comprises a 1:50 scale Room Layout Drawing in respect of which
there is 2 corresponding gsneric 1.50 scale Room Layout Drawing for
the relevant room type (whith has previousty been reviewed amd
commentad upon by the Authorily's Representative in accordance with
this Schedule Part 8§ (Revisw Frocsdure)), the Authority's Representative
may raige commenis, subject to and in accerdance with paragraph 4
{Effect of Revisw), on the ground that the Submitted llem doses not
confom o the generic 1,50 scale Roorm Layout Drawing; and

which comprises a 1:80 scale Room Layout Dirawing in respect of which
there Is no corresponding generic 1:50 scale Room Layout Drawing for
the relevant room type (which has previously been reviewed and
commented upon by the Authorify's Representative in accordance with
this Schedule Part 8 (Review Procedurs}), the Authority's Representative
may raise comments, subject to and In sccordance with paragraph 4
{Effact of Raview), on the grounds that the Submitted tem:

{a} is not in accordance with the Authority's Construction
Requirements and/or DBFM Co's Proposals; or

{t) NOT USED.

in relation to 2 proposal o amend DBFM Co's Proposals and reclify {part of) the
Works submitied pursuant to Clause 12.8, on the grounds that, following the
amendment and rectification proposed:

3.44

3472

not used,

DBFM Co's Proposals would not satisfy the Authority's Construction
Requirsments; andfor

the structural, mechanical andfor elsctrica! performance of the Facilities
would not be of an equivalent standaed of perfarmance to that set out in
DBFM Co’s Propesals prior to their amendment or rectification (for the
purpose of this comparison disregarding the fault which required the
amendment or rectification to be made);
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3.8

3.7

3.8

38

in refation to the submission of any revised Programme pursuant to Clause 14
{(Programme and Dates for Completion) on the ground that the revised Programme
would not {on the balance of probabilities) enable the Works to be completad by
the relevant Phass Completion Date;

in relation fo the submission of any Quality Plan or part of & Quality Plan or any
changes to any Quality Plan pursuant to Glause 20.4 or Glause 20.7 or any quality
manual or procedure in accordance with Clause 203 (Qualily Manuals and
Pracedures), on the grounds that such Quality Plans, or parts of or changes to
such Quality Plans, quality manuals or procedures, or the quality management
systemns which they reflect, would not comply with:

371 inthe case of the Design Quality Plan and the Construction Quality Plan
referrad to in Clause 20.8, the requirements referred fo in Seclion 8
{Quality Plans {Design and Construclion)} of Schedule Part 8
(Construction Matfers), and

3.7.2 in the case of the Services Quality Flan referred o in Clause 20 {Quality
Assurance), the requirements refemed to in Sectlon 3 {Services Qualily
Flam of Schedule Part 12 (Service Requiirements);

in relation to the submission of any proposed revision or substitution for the
Method Statements or any part of any Method Statement {as the case may ba)
pursuant to Clause 22.4, on the grounds that:

3.81 the proposed revision or subsiilution is not ih acoordance with Good
Industry Practice;

382 the performance of the Services in accordance with the proposed
revision or substitution would {on the balance of prebabilites):

{a} be materially different from the performance of the Services in
accordance with the Methed Statement prior 1o such proposed
revision or substitution; of

(k) he tess likely to achieve compliance with the Service Leavel
Specification; or

{c) have an adversa effect on the provision by the Authority or any
Communily Services Provider of the relevant Community
Services at, or on the safely of any users of, the Facilities, or

383 the proposed revisioh or substitulion would {on the balance of
probabilities) result in an inferfor standard of performance of the Services
to the standard of performance in accordance with the Method Statemeant
prior to such preposed revision or substitution; and

in relation to the submission of any Schedule of Programmed Maintenance
pursuant to Clause 231, any revision o any Schedule of Programmed
Maintenance pursuant to Clause 23.4 or any submission of Unprogrammed
Maintenance Waorks pursuani to Clause 23.8, on the grounds thal

391 camying out the Programmed Maintenance or the Unprogrammed
Maintenance Worlcs in the period or af the timas suggested would (on
the balance of probabilities) interfere with the operations of the Authority
andfor any Communify Services Pravider and such interference could be
avoided or mitigated by DBFM Co rescheduling the Programmed
Maintenance or the Unprogrammed Maintenance Works; or
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3.10

38.2 in relation to the Schedule of Programmed Maintenance the proposed
hours for carrying ouf the Programmed Maintenance are not consisient
with the principles set out in Appendix 2, Tabk B {o this Schedule Part 8
{Review Procedura), or

383 the proposed method of performance of the Programmed Maintanance
or the Unprogrammed Maintenance Works would mot be in accordance
with the Service Level Specification; or

3.9.4 the safely of users of the Facilities would (on the balance of probabiiities)
be adversely affacted; or

395 the pericd for carrying out the Programmed Maintenance or the
Unprogrammed Maintenance Works would {on the balance of
probabififies) exceed the period reasonebly required for the relevant
works,

In relation to the submission of DBFM Co's propusals Tor the Handback Works, the
Handback Programme and the Handback Amcunt pursuant to Schedule Part 18
{Handback Procedure), on the grounds that:

3.10.1 in the ease of the Handback Works, DBFM Co's proposals wilt not (on
the batance of probabilities) ensure that the Handback Requirements are
achieved by the txpiry Date;

3.10.2 in the case of the Handback Programme, performance of the Handgback
Works in accordance with the programme is not {on the bafance of
prababiliies} capable of achieving satisfaction of the Handback
Requirements by the Expiry Date; and

3.10.2 in the case of the Handback Amount, it dees not represent the cost of
carrying out the Handback Works according to the Handback
Programme and the provisions of Schedule Part 18 (Mandback
Procedure).

EFFECT OF REVIEW

4.1

4.2

4.3

Any Submitted Hem which is returned or deemed to have been returned by the
Authority's Representative endorsed "no comment” (and in the case of Reviewable
Design Data, endorsed "Level A - no comment”} shall be complied with or
implemented {(as the case may be) by DBFM Go.

In the case of any Submitted Hem other than Reviewable Design Data, if the
Authority's Representative refurns the Submitted item to DBFM Co endorsed
"comments”, DBFM Co shall comply with such Submitted Hem after amendment in
accordance with the comments unless DBFM Co disputes that any such comment
is on grounds permitted by this Agreement, in which case DBFM Co or the
Authority's Representative may refer ihe matler for delermination in accordance
with Schedule Part 20 (Dispute Resofution Procedure) and DBFM Co shall net act
on the Submitted Item until such matter is so determined or otherwise agreed.

In the case of a Submitted ltlem comprising Reviewable Design Data, if the
Authority's Representative returns the Submitied ltem endorsed other than "Level
A - no commant', DBFM Co shall;

431 where the Authority's Representative has endorsed the Submitted item
“Level B - proceed subjest to smendment as noted”, either proceed to
construct or proceed 1o the next level of design of the part of the Works
to which the Submitted Item ralates but fake inlo account any
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4.4

4.5

amandimants  recuired by the Authority’s Representative in his
comments;

4.3.2 where the Authoity's Rapreseniative has endorsed the Submitled Hem
“Level C - subject to amendment as noted” not act upon ihe Submitied
item, amend the Submitied ltem B accordance with the Authority’s
Representative's comments and re-submit the sams to the Authority's
Hepresentative in accordance with paragraph 4.4; and

4.3.3 where the Authority's Representative has endorsed the Submitied Htem
‘Level B - rejected” nol azct upon the Submitted ltem, amend the
Submitted ltemn and re-submit the Submitted ftemm to the Authority's
Reprasentative in accordance with paragraph 4.4,

untess DBFM Co disputes that any such comment or proposed amendment is on
grounds permitted by this Agreement, in which case DBFM Co or the Authority's
Represeniative may refer the malter for detarmination ip accordance with
Schedule Part 20 (Dispite Resclufion Frocedure) and DBFM Co ghall not act on
the Submitted Hem untll such matier is so determined or otherwise agreed except
at its own risk in agcordance with paragraph 1.3.2,

Within ten (10} Business Days of receiving the comments of the Authority's
Representative on any Submilled tem comprising Reviewable Design Data,
DEFM Co shall {except in the case contemplated in paragragh 4.3.1) send a copy
of the Submitted item as amended to the Authority's Representative pursuant to
paragraph 4.3 and the provisions of paragraphs 1.2.1, 4.1 and 4.3 shall apply
{changed sccording to context} o such re-submission.

The return or deemed return of any Submitted tern endorsed "no comment” {or in
the case of Reviewable Design Data endorsed "Level A - no comment" or
otherwise endorsed in accordance with paragraph 4.3.1 or 4.3.2) shall mean that
the relevant Submitfed Hermn may be used or implemented for the purposes for
which I Is intended but, save to the exieni expressiy stated in this Agreement
including, without limitation, as specified in Appendix 1 Table A o this Schedule
Part 8 (Review Procedure), such retum or deemad retum of any Stbmitted ftem
shall not atherwise refieve DBFM Co of its obligations under this Agreement nor is
it an acknowledgement by the Authority that DBFM Co has complied with such
obligations.

DOCUMENTATION MANAGEMENT

5.1

52

8.3

DBFM Co shall issue one {1} hard copy and one (1} soft copy of all Submitted
ltems to the Authorily and compile and maintain a register of the date and contents
of the submission of all Submitted Itams,

DEFM Ce shall compile and maintain 2 regisier of the date of receipt and conltent
of all Submitted lems that are refurned or deemed 10 be returmed by the
Authority's Represeniafive.

Save to the extent set out in Appendix 1, Table A to this Schedule Part § (Review
Procedure) or elsewhere in this Schedule Part 8 {Review Procedure), na review,
comrment or approval by the Authority shall operate to exclude or limit DBFM Co's
obligations or liabllities under this Agreement (or the Authority's rights under this
Agreement),

CHANGES

6.1

No approval or comment or any fallure {o give or make an approval or comment
under this Schedule Fart § shall constitute a Change save to the extent provided
in this Schedule Part 8 (Review Frocediure).
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8.2

5.3

if, having received comments from the Authority's Represenfative, DBFM Co
considers that compliance with those commenis would amount to a Change,
DBFM Co shall, before complying with the comments, notify the Authority of the
same and, if it is agreed by the parties or determined pursuant to Schedule Part 20
{Dispute Resolution Frocedure} that a Change would arise if the comments were
complied with, the Authority may, if it wishes, implerment the Change and it shali
be dealt with in accordance with Schedule Part 18 (Change Protocol). Any failure
by DBFM Co to nofify the Authodty that it considers compliance with any
commaents of the Authority's Representative would amount to a Change shalt
constitute an irrevocable acceptance by DBFM Co that any compliance with the
Authority's comments shall be without cost fo the Authority and without any
extension of time.

Mo alteration or modification to the design, quality and guantity of the Works

grising from the development of detsiled design or from the co-ordination of the
design shall be construed or regarded as a Changs.
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APPENDIX 1

TABLE A

Approved RO ltem

{by category)

Scale

H

B ~ proceed subjest to amendment as noted™

hoth the actual and deemed endorsement).

' Meaning of “Level A - no comment” and “L.evel |

endorsement of Reviewable Degign Data under |
Schedule Part 8 {Review Procedure} {including

Room Data Sheets

nla

A"Level A - no comment” endorsement or a "Level
R - proceed subject to amendment as noted"

satisfied that the design and other information in the
relevant room data shest salisfies Operational
Functionaiity.

' gndorsement of any room data sheet means that |
. DBFM Co may proceed to construct in aecordance |
with the Submilted Hem and that the Authority is ;

. Drawings -
Davetopment Control

' Plan

11258

A "Level A - no comment” endorsement or a "Level
B - procead subject to amendment as noted”
endorsament of any 11250 scale development

drawing satisfies Operational Functionality.

control plan means that DBFM Co may procesd to |
construct In accordance with the Submitted [em |
and that the Authority fs satisfied that the design |
and other information contained in the relevant

Urawings —

Site Plan

1:500

A "Level A - no comment” endorsement or a "Level
B - procesd subject to amendment as noted”
sndorsement of any 1:500 scale site plan means

accordance with the Submitted ftam and that the
Authority is satisfied that the design and other
 information contained in the relevant drawing
satisfies Operational Funclionality.

that DBFM Co may procssd to construct in

Drawings —

Floor Plans

1.200

A"Level A - no comment” endorsement or a "Leve!
B - proceed subject fe amendment as noted"
endorsament of any 1:200 scale floor plan means
that DBFM Co may proceed o construct in
accordance with the Submitted #em and that the
Authority is satisfied that the design and other
information contained in the relevant drawing
satisfies the Operational Functionality.

Drawings —

Room Layouts {including room
glavations) &

Reflected ceiling plans

1:50

| A"Level A - no comment” endorsement or a “Lavel
B - procesd subject to amendment as noted”
endorsement of any 1:80 scale room layout andior
reflected celling drawing means that DBFM Co may
proceed to construct in accordance with the
Submitted tem and that the Authority is satisfied (to
the extent of the design and other information
. contained in the relevant drawing) that the design
and other information in the relevant drawing
satisfies Operationai Funclionality.

168



Brawitgs —

Diepartmentat plans

A'Level A - no comment” endorsemient or a "Leval |
B ~ proceed subject to amendment as noted’
endorsament of any 1:50 scals departmental plan
means that DBFWY Co may proceed to construct in
accordance with the Submitted Hem and thaet the
Authority is satisfied (1o the extent of the design and ;

. other information contained in the refevant drawing)

that the design and other information in the relevant

drawing satisfies Operaticnal Functionality,
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APPENDIX 2
HOURS FOR PROGRAMMED MAINTENANCE

1 For the purposes of this Appendix 2 (Hours for Programmed Maintenance) of Schedule Part
8 (Review Frocedure), unless the contaxt otherwise requires;

“Hours of Operation” means 8.00am o 5.00pm;

2 Subject to paragraphs 3 to 6 below, DBFNV Co shall carry out Programmed Maintenance at
the Faciliies any time other than the Hours of Operation ("Hours for Programmod
Maintenance")

3 CBFM Co may, with the consent of fhe Authority {which congsent shall not be unreasonably
withheld) sarry out the Maintenance Works set out in Table B below outside the Hours for
Programmed Maintenance provided always that it shall take into account:

3.1 the likely disturbance to the Authority andior any Community Service Provider
andlor thelr staff and users within the immediate area where the Maintenance
Works are to be undertaken;

32 the likely disturbance to adjacent areas, the Authority and/or any Community
Saervice Provider andfor their sisff and users in those adjacent areas thai may be
affected by the Maintenance Works 1o be yndertaken in the area(s) identified in (i}
above; and

33 compliance with the Law,

TABLEB

Fumps

BMS3

Building Internal & External Fabric Inspections

PAT Testing

Macharical Rollers

Monthly Sprinkler Tests

Quarterly Sprinkler Systerm Mainienance

Fire hydranig

Water Systems — Weekly LUQ Flushing

Water Systems — Monthiy Temps (excluding classceoms or pupil toilets)

External Lighting

AHU's

Air Con

Trace Heating

Automatic Doors

Over door Heaters

Biomassg boller

Earthing

Water Heatars

Guilies & Gutters

Ascess Conlrol & Intruder Systems

CCTV Systemn

Lahining Protection {Sub-Confractor)

_Lifts {Sub-Contractor)

General Lighting

Sports Lighting

Plant Room inspeclion
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Subject to paragraph 5, DBFM Co shall have access to the Facilities during Hours of
Operation to carry out Programmed Maintenance.

Where DBFM Co requires access to an area of the Facilities during the Hours of Operation,
DBFM Co will consult with and obtain the consent of the Authority's Representative
concerning dafes, times and periods during which Programmad Maintenance is to be
undertaken in those areas so 38 to minimise disruption 1o those areas.

The Authority may request DBFM Co to cany out Programmed Maintenance outside the
Hours for Prograramed Mairtenance in the event that the carrying ouf of such Programmed
Maintenance during the Hours for Programmed Maintenance would adversely affect the use
of the department or area.
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DLC-LL(90)001

APPENDIX 3

TABLE C

LS
v

Level A —no comment

specification

Site Plan
3215-AL(0)130 Sections G Level A—no comment
3215-AL(0)120 Elevations 1 of 2 F Level A—no comment
.3215~AL(0}121 Elevations 2 of 2 F Level A~ no comment
3215-AL(0)110 Ground Floor Plan G Level A—no comment
3215-AL(0)111 First Floor Plan Level A—no comment
- DRAMA, STAGE AND ASSOCIATED AREAS Rev 02 Level A—no comment
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SCHEDULE PART 9
COLLATERAL AGREEMENTS
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SECTION1
CONTRACTOR'S COLLATERAL AGREEMENT

The Condractor's Collateral Agreement is the Contractor's Coliateral Agreerment in the Agreed Form.
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SECTION 2

SERVICE PROVIDER COLLATERAL AGREEMENT

The Service Provider's Collateral Agreement is the Service Provider's Ceollateral Agreement in the
Agreed Form.
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SECTION 3

KEY SUB-CONTRACTOR COLLATERAL AGREEMENT

[REDACTED]



SCHEDULE PART 10
DUTLINE COMMISSIONING PROGRAMME

The Cutline Commissicning Programme is the Outline Commissioning Frogramme in the Agreed
Form.
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SCHEDULE PART 1

EQUIPMENT

The Equipment Schedule is set out in Appendix [} (Fixed Furniture Equipment Schedule) of the
Authority’s Construction Reguirements.
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SCHEDULE PART 12

SERVICE REQUHREMENTS

BECTION 1
SERVICE LEVEL SPEGIFICATION

The Service Level Specification is the Service Level Specification in the Agreed Form.
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SECTION 2
METHOD STATEMENTS

The Meathod Statements are tha Method Statements in the Agreed Form.
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SECTION 3
SERVICES QUALITY PLAN

The Bervices Quality Plan is the Services Quality Plan in the Agreed Form.
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SCHEDULE PART 13
INDEPENDENT TESTER CONTRACT

The independent Tester Condract is the independent Tester Condract in the Agreed Form.

187



SCHEDULE PART 14
PAYMENT MECGHANISM
SECTION 1
INTERPRETATION

in this Schedule Part 14 (Payment Mochanism) and clsewhere in this Agreement {(save where
Schedute Part 1 {Definitions and Interpretation) provides o the contrary) the following words shell

have the following meanings:

“Annual Service Payment”

“Availability Failure”

“Avallability Standards”

“Core Times”

"Daily SUF”

iiDay!!

“Deduction Period” or “DP"

means the sum i pounds sterling caleulated in accordance with
paragraph 2 (Annual Service Payment) of Section 2 (Galeulation
of Service Payments) of this Schedule Part 4 (Payment
Mechanisim),

subject o Seclion 4 (Temporary Repairs) of this Schedule Part
14 (Payment Mechanism), means a Service Cvent which has not
been Rectified within the relevant Rectification Period and which
causes a Functional Area to be Unavatiable;

means the service requirements identified as such, set cut in the
Service Level Specification;

has the meaning given it the Service Level Specification and
“Care Time” means a time within Core Times;

means, on a Day, the aggregate GSUs for all of the Functianal
Argas that have Core Time on that Day;

means a pericd of twenty four {24) hours, beginning at 00:00
hours, during which there are Core Times;

{a) where the rglevant Performance Failure or Availabilify
Failure arises following a Service Event in respect of
which a Rectification Period is specified in the Availability
Standards or the Performance Standards, as applicable,

{4  if the Service Failure Time occurs before or during
Core Tima for the relevant Functional Area on a
Day, means the number of Days that elapse fromn
and including that Day to, and including, the Day
on which the Logged Reclification Time ocours, but
exciudes the Day on  which the Logged
Rectification  Time occurs i the Logged
Rectification Time is before the commencement of
Core Time for the refevant Functional Area on that
Day; and

() if the Service Failure Time cccurs after the expiry
of Care Times for the relevant Functional Area on
a Day, means the number of Days that elapsa frotn
and including the next Day to, and including, the
Day on which the Logged Rectification Time
accurs, bul axcludes the Day on which the Logged
Rectification Time occurs if this occurs befors
commencement of Core Time for the relevant
Functional Area on that Day, and

188



“Extemnal Utility Fallure”

“Gross Monthly  Availability
Deduction”

SGross  Service Units”  or
BEEUs”

“Helpdesk”

“togged Reclification Time”

“Logged Report Time”

“Major Performance Failure”

“NMedlum Performance Failure”

(b} where the relevant Performance Failure arises following a
Setvice Event in respect of which ho Rectification Period
is specified in the Performance Standards, as applicable,
means 1

meaans a failure in:

{8y the supply of gas, electricity, water, feiephone or
telecommunications services to the Site; or

{b} the service and faciity of discharging water and sewerage
from the Site

where such failure originates on the side of the relevant Utiliy
Foint that is ownad or controlied by the relevant utility provider
and provided that such faiture has not arisen as a result of an act
or omission of DBFM Co or a DBFM Co Party;

means, for Contract Month "n", the amount in pounds steriing
calculated by the formula;

SUR x TMGSUF
where;

TMGSUF means, for Contract Month "n", the aggregate of the
Daily SUF of all the Days in that Contract Month;

means the number of service units attributed to each Functional
Araa as set out in the paymaent mechanism model in the Agreed
Form in Appendix 2 to this Schedule Part 14 (Payment
Mechanism),

means the helpdesk taciities established by DBFM Co pursuant
to the Service Level Specification;

means the time which is shown in the Helpdesk records
maintained by DBFM Co in accordance with the Service Level
Spacification as being the time when a Service Event was
Ractified or Remadied, as the case may be, or, in the event that
a fzilure affecting the Helpdesk ocours, as shown on the manual
Helpdesk records maintained by DBFM Co;

means the date and ime which s shown in the Heipdesk
records maintained by DBFM Co in agoordance with the Service
lLevel Specification as being the date and time al which @
Service Report was received by the Heipdesk or, if a failure
affecling the Helpdesk ocecurs, as shown on the manual
Helpdesk records maintained by DBFM Co,

means a Performance Failure which has been designated as
such in the Service Level Specification ar in this Schedule Part
14 {Fayment Mechanism),

means a Performance Failure which has besen designated as
such in the Service Level Specification or in this Schedule Part
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14 {Payment Mechanism,

“Minimum Agreed Availability means the misimum slandards with which a Functional Area
Standards” must comply, as agreed between the Authority and DBFM Co,
for the period until a2 Permanent Repair canh be undertaken;

“Minimum Availability means, in any Contract Year "'n", ah amount in pounds sterling
Deaduction” calculated using the following formula:
{ YV
| RPI —RPL)Y
MAD, = MAD, x(1-IF)+ (MAD, xﬂ?)x(l+--(- --------- L ——
{ 9 RPL )
where

MAD, is the Minimum Availability Daduction applicable for the
relevant Contract Year,

MAD, is fifty pounds sterling £50, or, where the relevant
Functional Area is Unavailable but Used, is twenty five pounds
sterling £25;

IF is the indexation factor being 21 5C  %;
RPl, Is the value of the Retall Price index published or

determined with respect to the month of February which most
racently precades the relevant Contract Year, and

RPI, is 258.7;

“Minor Performance Fallure” means a Performance Failure which has been desighated as
such in the Service Level Specification or in this Schedule Part
14 {Fayment Machanismy),

“Monthly Service Payment” means the sum in pounds sterling calculated in accordance with
paragraph 1 of Section 2 (Csloufation of Service Fayments) of
this Schedule Part 14 (Pavment Mechanism);

“Pass Through Costs™ means cosis pavabie to DBFM Co pursuant o Section 6 (Pass
Through Costs) of this Schedule Part 14 (Payment Mechanismy,

“Performance Failure” subject tv Section 4 (Temporary Repairs) of this Schedule Part
14 (Paymen! Mechanism), means a Service Event relating to a
Performance Standard which has not been  Rectified within the
relevant Rectification Period (fany),

“Performance Standards” means the service requirements identified as such, set cutin the
Semnvice Level Specification;

“Parmanant Repair” means Rectification folicwing the agreement of a Temporary
Repair;

*Paermanent Repair Deadling” has the meaning given in paragraph 1.2 of Section 4 {Temporary
Repairs) of this Scheduls Part 14 (Payment Mechanismy,

“Phase Percentage” means the perceniage allocated to 3@ Phase as set out in
Appendix 1 fo this Schedule Part 14 (Payment Mechanism};
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“Rectification”

“Rectification Periog”

“Remedial Perlod”

*Remedy”

“Service Event”

Tt

“Service Failure Time

“Service Report”

means, ollowing the occurrence of a Service Event, making
good the Service Event so that the subject matter of the Service
Event complies with the levels of Service required pursuant to
this Agreament which shall, without prejudice to the generafity of
the faregeing, nclude () restoring all functionatl capability and
{b) ensuring that any Functional Area which has been affected
by the relevant Service Event complies with the Availability
Standards and the Performance Standards, as applicable, and
“‘Rectify’ and "Rectifying” shall be construed accardingly;

means, where applicable, the period of time specified in the
Avallability Standards or the Performance Standards, as the
case may be, allowed for the Rectification of the relevant Service
Event, which period:

{a}y shall commence at the Logged Report Time {if the
Logoed Report Time cccurs duting Core Time for the
relevant Functional Area}; or

{b) if the Logged Report Time cocours oulwith Core Time for
the relevant Functional Area, shall commence at the
commencement of the immediately following Core Time
for the relevant Functional Area;

provided that:

subject to DBFM Co having prompily nolified the
Authority's  Representative of the fact and having
recorded the same on the Helpdesk system, the
Reciification Period shall be extended by any period
during which DBFM Go was prevented or inferrupted by
the Authority and any Authority Party from Reclifying any
failure to meet the Avallability Standards or Performance
Standards; and

if the Rectification Period would ctherwise expire cutside
Care Time for the relevant Funclional Area, it shall be
extended 30 as 1o expire immediately prior to the start of
the next Gare Time for the relevant Funciional Areg;

means, where applicabie, the period of time specified in the
Performance Standards within which DBFM Co must Remedy a
Service Event;

means the actions or tasks, detailed in the column headed
Remedial PeriodiRemedy in the Performance Standards,
reguired to remedy a Performance Failure and "Remedied” shall
be construed accordingly;

means an incident or siate of affairs which does not meet or
comply with the Performance Standards and/or does not satisfy
the Availability Standards,

means the date and time when a Service Event becomes a
Performance Failure or an Avallability Failure, as the case may
be;

has the meaning given in Section 1 {Senvive Level Specification)
of Schedule Part 12 {Service Requirements);
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“Service Linit Rate" or “SUR"

“Service Units Affected” or
HSUA”

“Service Units of the Facilities”

or “Suy”

“Yemporary Repair”

“Unavailable™

“Unavailable but Used”

HUkty Point®

“Whole Facilities Unavailability
Threshold”

“Whole Faciiities Unavailability
Conditions”

means, for Contract Year *n", the amount in pounds starling
calculated by the formula:

. _[ ASPEMJ
\TAGSUF

whara:

ASP, is the Annual Service Paymient for Contract Year ™’
calculated in accordance with paragraph 2 of Section 2
(Calocufation of Service Paymenis) of this Schedule Part 14
(Payment Mechanism) and

TAGSUF means, for Contract Year “n, the aggregate of the
Dafly SUF in respact of all of the Days in that Contract Year;

means the total Gross Seryvice Units of the Funclional Areas
affected by an Availability Failure;

means the total number of Gross Service Units attributable o
the Facifities as set out in Appendix 2 of this Schedule Part 14
{(Payment Mechanizm);

means, in respect of the oocourrence of 2 Service Event, works of
a temporary nature that do not constitute Rectification but satisfy
the Minimun Agreed Availability Standards and substaniially
make good the relevant Service Event for the period undil a
Parmaneni Repair can ba undertaken;

means in relation to 2 Funclional Araa that such Functional Area
is in a state or condition which does not comply with any ona or
maore of the Availabllity Standards;

meaans in relation to any Funclional Area that } is Unagvailahie
but is used by the Authority for ifs normal purpose at any fime
(apart from the purposes of evacuating the Functional Areas and
the time taken for such evacustion) during the Core Times
including for the avoidance of doubt, for the provision of
Community Services during which it would olherwise be
Unavaitable;

means the location at which the relevant Utility first enters the
Facilities,

means that Functional Areas having sgyregsate Gross Service
Units egual to or greater than 30% of the Service Units of the
Facilities are Unavailable or Unavailable but Usad;

mezns any of the foliowing conditions:

(a) the Whole Factiities Unavailability Thrashold is
gxcesded: or

{b} more than 25 per cent of the total pupil toilet pravision
for the Facilities is Unavailable.
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1

SECTION 2
CALCULATION OF SERVICE PAYMENTS

MONTHLY SERVICE PAYMENT

1.4

1.2

Calculate the Monthly Service Payment payable in respact of a Conlract Month “n”
uging the following formula:

ASP,
12

MSP, = ( xPPJ -3 D, ,+PIC

where:
MSP is the Monibly Service Payment for the Contract Month n;

ASP, is the Annual Service Payment for the Contract Year in which
Contract Month n occurs, caiculated in accordance with paragraph 2 beloy;

PP means:

a) in respect of the period prior to the date on which the Actual
Completion Date has occurred in respect of ali of the Phases, the
aggregate of the Phase Percentages (as set cut in Appendix 1}
applicable to the Phases in respect of which the Phase Actual
Completion Date has occurred or PROVIDED THAT in a Contract
Mornth in which a Phase Actual Compietion Date occurs {uniess the
relevant Phase Actual Compietion Date occurs on the first day of that
Contract Month) the Phase Percentage (as set out in Appendix 1)
applicable to that Phase for that Contract Month shall be adiusted pro
rata to reflect the actiual number of days from and including the
relevant Phase Actual Completion Date to and including the last day
of that Contract Month (or, if esrlier, the last day of the Project Termy);

ar

b} with effect from, and including, the date on which the Phase Actual
Completion Date has cecurred in respect of ali of the Phages, cne
hundred par cant (100%).

IB ..z is the sum of Daductions in respect of performance of the Servicas during
the Contract Month that was twe {23 months pror to Contract Month n as shown in
the Monthly Service Report for that Contract Month and calculated in accordance
with the provisions set out in Section 3 (Deductions from Monihly Service
Paymenis) of this Schedide Part 14 (Faymaent Machanism),

PTC means any Pass Through Costs due for which supporting involces from
DBFM Co's suppliers are available provided that this shall not include any amount
included in such involcss which DBFM Co s contesting with its suppliers;

In the Contract Month in which the Payment Commencement Date falis, unless the
FPayment Commencement Date is the firsl day of that Contract Month, and in the
last Contract Month of the Project Term, unless the Jast day of the Project Temm is
the fast day of that Conlract Month, adjust ASP, for the purposes of paragraph 1.1
above pro rata to reflect the aciual number of days in the relevant Confract Month
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from and including the Payment Commancement Bate (for the first month) and (for
the last month) up to and including the last day of the Project Term (for the iast
month}.

ANNUAL SERVICE PAYMENT

Calculate the Annual Service Payment for any Contract Year "n® using the foliowing formula:

ASP, = ASPx{l - IF)+| (48P, xzﬁ)xi 1+ Lﬁf‘rﬂ)ﬂ
3 RPI, i

where:
ASP, is the Annua! Service Payment for the relevant Contract Year;

ASP, is the vaiue for ASPo stated in Appendix 1 to this Schedule Part 14 {(Payment
Msechanism) (being the Annual Service Payment at the Base Dale), subject to any
adjustments made from time to time in accordance with any express provision of this
Agraement;

IF is the indexation factor being 9_i : E)Q %;

RPI, is the value of the Retail Prices Index published or determined with respect te the
menth ¢f February which most recently precedes the relevant Contract Year, and

RPl, is 256.7.
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SECTIONI
DEDUCTIONS FROM MONTHLY SERVICE PAYMENTS

ENTITLEMENT TO MAKE DEGUCTIONS

1.1

1.2

1.3

1.4

15

{f at any time after the Paymeant Commencement Date an Avaifability Failure or &
Performance Fallure cocurs the Authority will be entitied, subject to paragraphs 1.2
and 1.4 of this Section 3 (Deductions from Monthly Service Faymenis) and
paragraph 1 of Section 4 {(Temporary Repairs and Alternative Accommodation), o
make Dedugtions in caiculating the Monthly Service Payment in respect of that
Availability Fallure or Performance Fallure, calculated in accordance with this
Section 3 (Deductions from Monthly Service Payments) of Schedule Part 14
{FPayment Mechanism).

In caiculating the Monthiy Sarvice Payment for Contract Month "n", the maximum
aggregate of all Deductions that the Authority may make in respect of Contract
Month "n-2" is the Gross Monthly Availability Deduction for Contract Month "n-2"

In any Contract Mortth where the value of ¥ On-2 exceeds the value of ASPn/12,
the Monthly Service Payment due by the Authority shall be an amount equal to
PTC for that Contract Month but the Authority shall, in calculating the Monthiy
Service Payment in respect of the following and (o the extent necessary) any
subsequent Contract Months, be entited to carry forward and set off the amount of
stich excess against the amount by which the value of ASPn/12 exceeds the value
of YDn-2 (as such values are calculated in the following Contract Month and (to
the extent necessary} any subseguant Condract Months} until the amount of such
excess has been set-off in full. To the extent that any such excess has not been
set off as ai the earfier to occur of the Expiry Date and the Termination Date, then
an amount equal to such excess shall be immediately due and payable by DBFM
Co {0 the Authority.

To the extent that an Availability Fallure or a Performance Failurs:

1.4.1 is the result of an Excusing Cause, or

1.4.2 is the result of an Exdernal Liility Failure,

the Authority shall not be entitled to make Deductions.

To the extent that an Avallability Fatlure or a Performance Failure is the result of:
1.5.1 a Relief Event; or

1.5.2 an event of Force Majeure,

the Authority shail be entitied to make Deductions but any such Deductions shall
be disregarded for the purposes of Clause 24,3 and Clause 40.1.8.

DEDUCTIONS FOR PERFORMANCE FAILURES

2.1

Subject to paragraphs 1 (Enfilernent to make Oeducfions) and § {Repsaled
Failures) of thls Sectlon 3 {Deductions from Monthly Service Payments), and
subject also to paragraph 2.3 below the amount of the Deduction in respect of a
Performance Failure is calculated using the following formula

D= PFD x DP
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where:

0 means the amount (in pounds sterding} of tha Deduction in
respect of the Performance Failure; and

PFD means:
{a} in the case of a Minar Performance Failure, the sum of fifty pounds sterling (£50),
index linked;
{b) in the case of a Medium Performance Faiure, the sum of one hundred pounds

starting (E100), index linked,;

© in the case of a Major Performance Fallure, the sum of two hundred pounds
sterling t£200}, index linked;

22 in {he case of a Service Event for which no Reciification Period is specified in the
Performiance Standard, a Performance Failure occurs immediately upon the
occurrence of the Service Event and, if it is not Remedied within the relevant
Remedial Period, it will regccur at the expiry of the Remedial Period and the
Remedial Pariod shall recommencs and so on until such time as the Performance
Failure has been Remedisd.

2.3 No Deduction may be made by the Authority fram the Monthly Service Payment
for the relevant Gondract Manth in raspect of any Minor Performance Fallure if the
total number of Minor Performance Failures which have occurred in the relevant
Contract Month is not more than three (3).

Where fwo {2) or more Performance Failures coeur in 2 Functional Area during a Day, ¢nly
the Performance Fallure that resuils in the highest Deduction will apply.

DEEMED PERFORMANCE FAILURES

if DBFM Co falls to monitor or accuralsly report a Service Event, 2 Performance Failure or
an Avaiiabllity Failure then, without prejudice to the Deduction to be made In respect of the
retevant Performance Failore or Availability Failure {if any), the fallure to menitor or report
the Service Everd, Performance Fallure or Availablity Failure will be deemed o be a new
Medium Performance Fallure unless the circumstances set ouf in paragraph § of Section §
(Fatture by DBFM Co to Monitor or Reporl) apply, in which case there shall be deemed fo be
a new Malor Parformance Fallure,

DEDUCTIONS FOR AVAILABILITY FAILURES

4.1 Subject to paragraphs 1 (Enfitlement fo make Dsductions) and 5 {Repeafed
Failures} of this Section 3 (Deductions from Monthly Service Paymenis), and
subject also to paragraph 4.2 and paragraph 4.3 below where applicabie, the
amount of the Beduction in respect of an Availability Failure is the higher of;
4.1.1 the Minimum Availability Dedugtion; and
41,2 an amount calculated in accordance with the following fomula;

D=SUA x SUR x DP

where;
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D means the amount {in pounds sterding) of the Deduction in respect of the
Avallability Failure

42 Whaere the relevant Functional Area is Unavaiiabls but Used the Deduction for the
Avaitability Fallure shall be reduced by 50%.

4.3 If on the relevant day any of the Whole Faciilties Unavailability Conditions are met
then, for the purpcse of the formula i paragraph 4.1 above the SUA will be
deemed to be equal to SUF.

REPEATED FAILURES

Subject to paragraph 1 {Entiflement fo make Deductions) of this Section 3 {Deductions fram
Muonthly Service Payments) if.

5.1 a Performance Fallure in respect of the same Ferformance Standard; or

52 an Availability Failure in respect of the same Availability Standard,

necurs fhree (3) or more times in a wlling period of three (3) consecutive Contract Months,
thenn the Deduction caiculated pursyant to paragraph 2 (Deductions for Performancs
Failuras) or paragraph 4 {Deductions for Availability Fafiures) of this Section 3 (Deductions
from Monthly Service Paymants) for the fourth and each subsequent such Performance
Failure andfor the fourth and each subsequent such Availability Failure during the relevant
period of {hres (3) cansecutive Contract Months shall be multiplied by 1.5.

REPEATED RECTIFICATION

if four {4) or more Service Events ocour in any rolling seven day period and:

6.1 each such Service Event is in connestion with the same Performance Btandard or
Aveilability Standarg;

B.2 each such Service Event affects the same Funcifonal Area; and

8.3 there i gond reason to helieve that the root cause of each sush Service Event is
the same

then, notwithstanding paragraph 2.3 and notwithstanding that DBFM Co  achieves
Rectification of the Service Events within the relevani Reclification Period, there will be
desmed to be a Major Performance Failure.

EFFECT QF UNAVAILABILITY ON OTHER DEDUCTIONS

7.1 Subject to paragraphs 7.2 and 7.3, if @ Performance Failure oocurs affecting a
Functional Area and the Service Event giving rise to the Performance Failure alse
gives rise {o an Avallabiifty Failure affecting that Funclional Area, only the
deductions for the Avallability Failure apply.

7.2 if an Availability Fallure affects a Functional Areg and the Authority does not
continue to use that Functional Ares, the Authority shall not, until Rectification of
that Availability Failure, be entitied to make further Deductions in respect of that
Functional Area other than in respect of the Avaltability Failure,

7.3 If & Functional Area is Unavailable but Used, the Authority wili be entitled {o make
Deductions in respect of any Performance Failures affecting that Functional Area.
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SECTION 4
TEMPORARY REPAIRS

If DBFM Co informs the Authority that it is unable to Rectify a Servics Event within tha
specified Rectification Period due to the need for specialised materials or personnal that are
not, and cannct reasonably be expacted to be, immediately available at the Facilities bt
that a Temperary Repair can be effected:

1.1 DEFM Co may carry out the Temporary Repair proposed by DBFM Co unless the
Authority, acting reasonably, considers that, if the Temporary Repalr proposed by
DBFM Co is carried out, the refevant Functions! Area will not be # for use for the
Community Services for which # is normally used; and

1.2 where a Temporary Repair is permitted pursuant o paragraph 1.1, the Authority
and DBFM Co must act reasonably to agree a date and time (the *Permanent
Repair Deadling”} by which a Permanent Repair must be made, giving DBFM Co
a reasonable petiad within which to carry out the Permanent Repair.

During any pericd beginning at the tme when a Temporary Repair has heen approved by
the Autherity and ending at the eariier of,

2.1 the time at which g Permanent Repair Is successfully completed; and
2.8 the Permanent Repair Deadline,
the Availability Standards will be replaced by the Minitnum Agreed Availablity Standards.

If an agreed Temporary Repair is complsted by DBFM Co before the Permanant Repalr
Deadiine and results in the Functional Area affected by the relevant Service Event satisfying
the Minimum Agreed Availahilty Standards, the date and fime shown in the Helpdesgk
records maintained by DBFM Co in accordance with the Service Level Specification as
being the date and time when the Temporary Repair was completed (or, in the event thai a
fallure affecting the Helpdesk occurs, as shown on the manual Helpdesk records maintained
by DBFM Co as being the date and time when the Temporary Repair was completed) shall
be deemed to be the Logged Rectification Time far that Service Event for the purpose of
determining the value of OP in the formula in paragraph 4 (Deduclions for Avaifability
Faitures) in Section 3 {Deductions from Monihly Service Payments) of this Schedule Part 14
{Payment Mechanism).

if the Permanent Repair is not carried out by the Parmanent Repair Deadline, 2
Performance Faifure ar, as the case may be, an Availability Failure, will ocour at that date
and time and the provisions of paragraph 2 {Deductions for Performance Failures),
paragraph 4 {Deductions for Availability Failures) and, if applicable, paragraph 5 {Repeated
Fallwes) of Section 3 {Deductions frarm Monthiy Service Paymenis) of this Schadule Part 14
{Payment Mechanissm) shall apply.
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SECTION 5
FAILURE BY DBFM CO TC MONITOR OR REFORT

Subject to paragraphs 2 to 4 inclusive of this Section 5 {Fallure by DBFM Co to Monilor or
Repurf), the Performance Monitoring Report preduced by DBFM Co for any Contract Menth
shall be the source of the factual infarmation regarding the perfarmance of the Services for
the relevant Contract Month for the purposes of calculaling the Deductions pursuant to
Section 3 (Deductions from Monthiy Service Payments) of this Schedule Part 14 (Payment
Mechanism).

Either party may give written notice 1o the cther if it belleves there is an error or omission in
a Monthly Service Report provided that, save in the circumstances referred to in paragraph
6 below, such notice must be given before the end of the Contract Month that falls twe
Contract Months after the Contract Month in which the relevant Monthiy Service Report was
stibrnitted by DBFM Co. The parties shall endeavour 1o agree the amsndments required to
rectify the errgr or omission {f any) within 10 Business Days of notice being given in
atcordance with this paragraph 2, failing which either party may, on giving written notice to
the other, refer the matter to the Dispute Resolution Procedure.

Where DBFM Co falls to monitor or accurately to report a Performance Failure or an
Availiability Faillure in the circumstances referred to in paragraph 6 of this Section § (Fallure
by DBEM Co to Monitor or Report}, for the purposes of paragraph 1 of Section 1 {General
Requirements) of Schedule Part 19 (Record Provisions) the Authority shall be deemed to
have reasonable cause to require that DBFM Co shall make available to the Authority for
inspection such of the records refemed to in paragraphs 10 and 11 of Section 2 (Records fo
be Kept) of Schedule Part 19 (Record Provisions) as the Autharity may specify.

DBFM Co shall upon submission of a vaiid invoice pay 1o the Authorify a sum equal to the
sosts reasonably incurred by the Authorily in carrying out any inspeetion and investigation of
records made available pursuant to paragraph 3 above.

If the Authiority's inspection or investigation of records made avallable pursuant to paragraph
3 above reveals any lurther matiers of the types referred to in paragraphs 2 and 3 above,
those matters shall be dealt with in accordance with paragraph 2 or 3 as appropriste and the
Authorty shall, in addition, be entitled to make Deductions in respect of any Performance
Fallures of Availabllity Failures in the manner prescribed Section 3 {Deductions from
Maonthiy Service Payments) of this Schedide Part 14 {Payment Mochanism). The Monthly
Service Payment for the Contract Month in which any such Deduction would (but for the
error of omission in the Perfermance Monitoring Report) have been made shall be re-
caloulated o take account of sueh Deduction and the amount of such Deduction shall be
immediately due and payable by DBFM Co {o the Authorty fogether with interest at the
Default Interest Rate from the date on which the Authority paid the Monthly fnvolee for the
relevant Contract Morith uniil the date on which payment is made by DBFM Co.

For the purposes of paragraphs 2 and 3 of this Section § (Failure by DBFM Co to Monitor or
Repor) the rglevant circumstances are:

6.1 fraudulent action orf inaction; or
8.2 deliberate misrepresentation; or
8.3 gross misconduct or gross incompelence,

in each case on the part of BBFM Co or 2 DBFM Co Party.

The provisions of this Section 5 (Faifure by DBFM Co to Monitor or Report} shall be without
prejudice to any rights of the Autharity in this Agreement pursuant o Clause 24 (Moniforing
of Performance), Clause 40 {DBFM Co Events of Defaully and Clause 44 (Corrupt Gifts and
Payments).
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SECTICN 6

PASS THROUGH COSTS
UTILITY CHARGES
1.1 Not used.
1.2 The Authorily is responsible for afl connection, line rental and usage lelephone
and data charges.
RATES
Not used.

OPERATIONAL INSURANCE PREMIUMS

31 Subject to paragraph 3.2, DBFM Co may include the premiums paid by DBFM Co
to take outf and maintain the Operational Insurances in accordance with Clause 83
in the Monthly Service Payment in accordarics with paragraph 1 (Monthly Sstvice
Faymeni) of Section 2 {Calculation of Service Payments) of this Schedule Part 14
{Payment Mechanism}y on the basis of the cost incumred by DBFM Co and
supported by an appropriate premiurm notices from the relevant insurer.

3z There shall be excluded fom the premiums referred o in paragraph 3.1, a sum
equal to any portion of the premiums atiributatle fo any Issue or factor other than
{a} circumnstances generally prevailing in the relevant insurance market, or (b}
circumstances atiributable to maliclous damage fo the Facllifies, or {¢} the claims
hislory of the Authority or any Authority Party.
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APPENDIX 1

ANNUAL SERVICE PAYMENTS AT BASE DATE

Total base value for e AP s £L [ 5§ 710« 00

Phase Pe‘;’centage (%)
Phase 1 a7 6
Phase 2 24
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APPENDIX 2
FUNCTIONAL AREAS AND GSUs

Part1 - 38Us

Grogs Service Units or GBLg means the number of service Units atiributed to sach Furictional Area
as set out in the payment mechanism model in the Agread Fomm.

Part 2 -Zoning Drawings
Tthe Zoning Drawings {version 3} is {he Zoning Drawings in the Agreed Foarm,
Ground Fleor Plan
First Floor Plan
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SCHEDULE PART 15

INSURANCE REQUIREMENTS

[REDACTED]



SCHEDULE PART 16

CHANGE PROTOCOL

SECTION 1
DEFINITIONS

in this Schedule Part 18 {Change Profocofy and elsewhere in this Agreement {save where Schedule
Part 1 provides fo the contrary) the following words shall have the following meanings:

“Adjustment Date”

“Affordable”

“Approval Criteria”

“Approved Project”

“Assumption Adjustment”

“Authority Change”

*Authority Change Notice”

“Calculation Date”

“Capital Cost”

“Catalngue of Small Works and
Services” and “Catalogue”

“Cataloguse Price”

means the date on which the adjustment {o the Annual
Service Payments iakes effect in sccordance with the
provisions of this Agreement, or such other date as is
agreed between the parties;

means within the revenue resource parameters
determined by the Authority and notified in wriling by it io
DBFM Co as available for a proposed High Value
Change;

has the meaning given in paragraph 7 {Approval Criteria)
of Section 4 (High Value Changes) of this Schedule Part
16 {Change Protocol);

has the meaning given in paragraph 8.2.1 of Section 4
(Migh Value Changes) of this Schedule Part 16 (Change
Protocol),

means an adjustiment to any of the assumptions containad
in the Financiat Model;

means, as the case may be, 2 Low Value Change, a
Medium Value Change or a High Value Change;

means a nolce {gsued in accordance with this Schedule
Part 18 {Change Protocol) requiring an Authority Change:

means the relevant dale for the purposes of calculating
the Incurred Change Management Fee in accordance with
Section 4 (High Value Changas) of this Schedule Part 16
{Change Protocol),

means in relation to any High Value Change the cost of
carrying out the design, construction and ¢ommissioning
of any gonstruction works required to implement that High
Vaiue Change;

means the list of prices and time periods for fypes of Low
value Changes sef out in Appendix 1 Part 1 {Catalogue)
to this Schedule Part 16 {Change Profocoh, as amended
from time to time in accordance with paragraph 3 (DBFM
Co Response and Authority Copfirmation) of Section 2
{Low Value Changes) of this Schedule Part 18 {Change
Frofocol);

means the total cost {excluding VAT) of camying out g
Low Value Change as sst out in the Catalogue;
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“Catalogue Review Date”

“Change"

“Change in Costs"”

means each third anniversary of the Commencement
Date,

means a change in the Works, the Facilities andfor
Services or addifional works and/or services or a change
in the Authority's Policies that may be made under Clause
33 {(Change Frofocofy or this Schedule Part 16 (Change
Profocol),

means in respect of any Relavani Event, the effact of that
Retevant Event (whether of a one-off or recurring nallre,
and whether posifive or negative) upon the aciual or
anticipated costs, losses or liabilities of DBFM Co andfor
the Confractor andfor any Service Provider {without
double counting), including, as relovant, the following:

{a} the reasonable costs of complying with the
requirements of Clayses 24.9, 29 {Delay
Evenis), 32 (Changes in Law) andior
Sections 2 (Low Vaiue Changes) to 4 (High
Value Changes) of this Schedule Part 18
{Change Protacol, including the
reasonable costs of preparation of design
and estimates;

{b) the costs of continued employment of, or
making redundant, staff who are no longer
required,

(g} the cosis of employing additional staff;
{d} reasonable professional fees.

fey the costs to DBFM Co of financing any
Relevant Event {and the conseguences
thereof} incliding commitment fees and
capital costs interest and hedging costs,
lost interest on any of DBFM Co's own
capital employed and any finance reguired
pending receipt of a lump sum payment or
adjustments to the Annual Service
Payment;

(fy the effects of cosis on implementation of
any insurance reinstatement in accordance
with this Agresment, including any adverse
affect on the insurance procesds payable
to DBFM Co {(whether arising from physical
damage insurance or business inferruption
insurance {or their equivalent)) in respect
of that insurance reinstatement and any
extension of the period of implementation
of the insurance reinstatemant;

{g9) operating costs, or lifecycle maintenance or
replacement costs;

(h) Capital Expenditure {or, in the case of a

Relevant Event which ¢ a Relevant
Change in Law, Capital Expenditure for
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“Change Management Fee”

"CDSt”

“DBFM Co Change”

"DBFM Co Notice of Change”

“Derogated Low Value Change”

which the Authority is responsible);

(i) the costs required to ensure continued
compliance with the Funding Agreements;

{j) any deductible or increase in the level of
deductible, or any increase in premium
under or in respect of any insurance policy,
and

{k} Direct Losses or Indirect Losses, including
reasonable legal expenses on an indemnity
basis;

means the fee calculated in accordance with paragraph
10 (Information and notifications by the Authority to DGFM
Co and cooperation of the Authorily} of Section 4 (High
Value Changes);

where used in the definitions of High Value Change and
Low Value Change means the immediate cost that will be
incurred by DBFM Co to implement the relevant Change,
disregarding any Whole Life Costs;

means a Change that is initiated by DBFM Co by
submitting a DBFM Co Notice of Change to the Autharity
pursuant to Section 5 (DBFM Co Changes) of this
Schedule Part 16 (Change Protocol);

has the meaning given in paragraph 1 of Section 5 (DBFM
Co Changes) of this Schedule Part 16 (Change Profocol);

means:

(a) pinbeards, minor shelving, whiteboards and
electranic whiteboards,; and

(b]  any other Low Value Change that:
ifi, consists of minor works,
iv. only affects the interior of the Facilities;

V. does not affect any of the mechanical and
electrical equipment of the Facilities;

vi. does not involve any interference with the
service media in the Facilities;

vil. will not conflict with any Programmed
Maintenance; and

wiii. will not prejudice any of the Operational
Insurances,

“Derogated Low Value Change means a notice given by the Authority in accordance with

Notice”

paragraph 1.2 of Section 2 (Low Value Changes) of this
Schedule Part 16 (Change Profocof);
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“Estimate”

“Egtimated Change in
Costs"

Projoct

“High Value Change”

“High Value Change Proposal”

“High Value Change Reguiremants”

“High Value Change Stage 2

Submission”

“Incurred Change Management Fee”

“Input Adiustment”

“Key Ratios”

*Logie Adjustment”

has the meaning given in paragraph 3 of Seclion 3
{Medium Valuve Changes) of this Sthedule Part 18
{Changs Protocod),

means, in raspect of any Relevar! Event, the aggregate of
any Change in Costs;

means:
{a) a Change requested by the Authority that, in the
reasonable opinion of the Authority, is likely either
to Cost in excess of one hundred thousand pounds
{£400,000) {index ilinked} or to require an
adjustment o the Annual Servige Payment that on
a full year basis is 2% or mare of the Annual
Service Payment in the relevant Confract Year
provided that the parties may agree that such a
Change should instead be processed as a Medium
Vatue Change; or

{b}  any other Change that the parlies agree is to be
treated as a High Value Changs;

means & proposal satisfying the requirements of
paragraph 3.4 of Section 4 {High Value Changes) of this
Schedule Part 16 (Change Profocoly,

has the meaning given in paragraph 2.1.3 of Section 4
{High Value Changes) of this Schedule Part 16 (Change
Protocof),

has the meaning given in paragraph 4.1.1 of Section 4
{High Vahie Changes) of this Schedule Part 16 (Change
Frotovol),

means the ameunts actually incurred or payable by or on
behalf of DBFM Co up to the Calculation Date in respect
of matters identified by DBFM Co pursuant to paragraphs
3.4.3 andfor 4.3.7 of Section 4 {High Vajue Changes) of
this Schedule as falling within the Change Managemant
Fes {and not already reimbursed by the Authority);

means any adjusiment to the Financial Model other than
Assumption Adjustment and Logic Adjustments;

means the following ratios:

{8y the LLCR ({as defined in the Senior Funding
Agreements);
(bY the ADSCR {(as defined in the Senior Funding

Agreamernits);

{¢) the Base Case [RR and

(d) the Subcrdinated Debt Rata being -

means an adiustment t© the logic or formulae contained in
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“Low Value Change”

“Medinm Value Change”

“Post-Adjustment Financial Model”

“Pre-Adjustment Financial Model”

“Relevant Event”

“Review Procadure”

*Small Works and Services Rates”

“Stage 1 Approval”’

“Stage 1 Approved Project”

“Stage 2 Approval”

“Target Gost”

“Third Party Costs”

the Financial Model;
means g Change which is either:

{g) of a type listed in the Catglogue of Smal Works
and Servicas: of

(ki is not =0 fisted, but has an individual Cost not
axceading five thousand pounds (£5,000) {index
linked}, or as ctherwise agreed from time lo time,
axcept for any request that would {if implemented}
increase the likelihogd of DBFM Co failing to mest
the Authority’s Construction Raquirements and/or
the Service Level Specification or materially and
adversely affect DBFM Co's ability to perform its
obligations under this Agreerment;

rmeans & Change requested by the Authority which is not
a Low Value Change or a High Value Change;

maans the Financial Mode! in effect immedistely following
tha making of the relevant Adjustments,

means the Financial Modet in effect immediately prior to
the making of the refevant Adjustments;

means an event or circumstance in which this Agreement
expressly provides for an adjustment to the Annual
Service Payments to be made;

rmeans the procedure set out in Schedule Part 8 (Review
Procedure),

means the rates {o be applied in respect of any request
from the Authority for @ Low Value Change set out in
Appendix 1 Part 2 (8mall Works and Services Rates) o
this Schedule Part 16 {Change Profocoly, ag amended
from tme to fime in accordance with paragraph 8 of
Section 2 (Low Value Changes) of this Scheduls Part 16
(Changs Profocoly,

has the meaning given in paragraph 3.7 of Section 4
{High Value Changes) of this Schedule Part 18 {Change
Protocof);

has the meaning given in paragraph 3.7 of Seclion 4
{High Value Changss) of this Schedule Part 16 {Change
Frotocol);

has the meaning given in paragraph 8.2.1 of Section 4
{High Vaiue Changes) of this Schedule Part 16 (Change
Protocoly,

has the meaning given in paragraph 2.1.2 of Section 4
{High Value Changaes) of this Schedule Part 18 {Changs
Frofocofl);

means the casts incurred by DBFM Co with third parties in

responding to an Authorily Change Notice for a Medium
Value Change or a High Value Change, including, but not
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“Whole Life Cost”

limited fo, the Sub-Contractors, consulfants and advisers;
and

means the estimated and (to the extent that such
information is available) the actual cost of operating and
maintaining that High Value Change over its intended
design life {consistent with DBFM Co's Proposals).
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SECTION 2
LOW VALUE CHANGES

Low Value Change Notice

1.1

1.2

1.3

Subject i paragraph 1.2 of this Section 2 {Low Value Changes), where g Low
Value Change is required by the Authority, it must submit an Authority Change
Notice to DBFM Co.

The Authority may camy out Derogsted Low VYalue Changes during the
Operational Termn. if the Authority wishes to carry oul a Derogated Low Value
Change it shall send BBFM Co a notice at lsast five {B) Business Days prior to the
date on which it proposes to start to implement the Change setting out the nature
of the proposed Change in sufficient detail to enable DBFM Co fo salisly itself that
the proposed Change constilules a Perogated Low Value Change. DBFM Co may
notify the Autharity within three {3} Business Days of receipt of a Derogated Low
Valug Change Notice that it doss not agree that the proposed Change constitutes
a Derogated Low Vaiue Change and, unless the parties otherwise agree, the
Authority must not take any steps to carry cut the proposed Change unless it has
referrsd the dispute to the Dispute Resolution Procedure and it has been
determined that the proposed Change is 8 Derogated Low Value Change.

If it carries ouf a Derogated Low Value Change, the Authority must use Good
industry Practice to the standards that would have applied to DBFM Co if i/t had
carried it out as & Low Value Change,

Authority Change Notice

An Authority Change Notice for & Low Value Change must:

2.1

2.2

2.3

state that it relates to a Low Value Change,

contain a description of the works andfor the change to the Works and/er the
Services that the Authorily requires including, if relevant, the applicable type of
i.ow Value Change listed in the Catalogue; and

if there is no applicable type of change listed in the Catalwgue, specify the time
perind within which the Authorily regulires the Change o be implemented.

DEBFM Co Response and Authority Coniirmation

Within five (5} Business Days of receipt of an Authority Change Notice for a Low Value
Change, DBFM Co musi notify the Autharity of:

31

3.2

the cost of implementing the required Low Valug Change, and

the iime period for implementing the Low Value Change,

in each case in accordance with paragraph 4 of this Section 2 (Low Valve Changes).

Cost and Timing

4.1

If the Low Value Change is of g typs listed in the Catalogue, the cost of cartying
out that Low Value Change shall not exceead the relevant Catalogue Price and the
time period for implementing the Low Value Change shall not exceed the relevant
time specified in the Catalogue,
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4.2

4.3

if the Low Value Change is not of a typa that is listed in the Catalogue, the cost of
carrying out that Low Value Change shall be caiculated on the bhasis that

£2.1 wherever prasticable the Low Value Change will be carried out by an
existing on-site and suitably qualified emptoyee of DBFM Co or 2 DBFM
Go Party and in that case DBFM Co may not chargs for labour. Whers
there is no such suitably gualified on-site employee reasonably available
{0 carty out the Low Value Change, the cost of the labour elemant will be
caloulated in accordance with the Small Works and Services Rales or,
where such rates ara not applicable, in accordance with rates which are
fair and reasenable; and

4,22 the materals element will be charged at the cost of materials to DBFM
Co or o the DBFM Co Party carrying out the work {net of 2l discounts}
and ihera shall be no management fee, margin, overhead, contingsncy
or other cost applied in relation therato.

Other than the costs referred to in paragraphs 4.1 and 4.2 of this Section 2 {Low
Value Changes) DBFM Co may not charge the Authority for processing,
implementing or managing a L.ow Value Change.

Authority ohjection

The Authority may object in writing within five {5} Business Days of receipt of DBFM Co's
notice pursuant to paragraph 3 of this Section 2 {Lew Value Changes), to any pari of that
notice and in that event the parties shall act reasonably o endeavour o agree as soon as
practicable how the Low Value Change is to be implemented, which may include the
Authority withdrawing the Authority Notice of Change.

Implementation

6.1

6.2

8.3

DBFM Co must implement & required Low Value Change s0 as to minimise any
incolivenience to the Authornity and, subject to paragraph 10.2 of this Section 2
{tow Value Changes). within the timescale specified in the notice given by DBFM
Co pursuant fo paragraph 3 of this Seolion 2 {Low Value Changes) (or agreed by
the parties pursuant to paragraph & of this Section 2 {Low Value Changes)).

DBFM Co shall notify the Authority when it considers that the Low Value Change
has been completad.

if DBFM Cor

8.3.1 fails to give a notice to the Authority s accordance with paragraph 3 of
this Section Z (Low Value Changes) within fifteen (15) Business Days of
the date of the Authorify Change Notice, or

£.3.2 gives a notice pursuant fo paragraph 3 of this Section 2 {Low Value
Changes) to which the Authority has objecied pursuant {0 paragraph 5§ of
this Section 2 {Low Valye Changes) on any ground other than the cost of
the Low Value Change, the parties have not reached agreement as o
how the Low Value Change is to be implemenied and the objection has
not been referred to the Dispute Resolution Procedure,; or

6.3.3 gives a notice pursuant to paragraph 3 of this Seclion 2 (Low Value
Changes) o which the Authority does not object pursuant to paragraph 5
but then fails ta fully implement the Low Vaiue Change within ten (10)
Business Days after the #imescale specified in that notice or agreed in
accordance with paragraph § of this Section 2 {Low Value Changes).
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then, subject to paragraph 10.3 of this Section 2 {Low Value Changes), the Autharity may
notify DBFM Co that the Low Value Change Notice iz withdrawn and, following such
notification, may precure the implementation of the Low Value Change without further
rezourse to DBFM Co, but the Authority must snsure thatl the Low Value Change is carried
out in accordance with Goeod industry Practice and to the standards that would have applied
to DBFM Co if it had implemented the Low Valug Change.

Payment

Unless the Authority notifiss DBFM Co within five (8) Business Days of receipt of a notice
fram DEFM Co pursuant to paragraph 8.2 above that the Low Value Change has not been
implemented o its reasonable salisfaction:

7.1 DBFM Co shall, where the low Value Change is implemented prior to the
Operational Term, issug an invoice in respect of the costs of the Low Vaiue
Change, which the Authority must pay within 20 Business Days of receipt, or

7.2 DBEFM Co shall, where the Low Value Change is implemented during the
Operational Term, include the costs of the Low Yalue Change in the next Monthly
invoice submitted pursuant fo Clause 34.2 of this Agreement foliowing compietion
or implementation of the relevant Low Value Change and the amounts payable for
the Low Value Changes shall be invoiced and paid in accordance with the
procedure deseribed in Clause 34 of this Agreement,

Update of Catalogue and Small Works and Services Rates

8.1 From the Commencement Date the Catalegue shall be that set out in Part 1 of
Appendix 1 to this Schedule Part 16 (Change Frofocofy and the Small Waorks and
Services Rates shall be thoss set cut in Part 2 of Appendix 1 0 this Schedule Part
18 (Change Protocof.

8.2 Subject to paragraph 8.3 of this Saction 2 (Low Value Changes), the unit prices
and the Small Works and Services Rates set out in the Catalogue and the Smali
Waorks and Services Rates shall be indexed on each anniversary of the
Commancement Date for the change in RPI since the Commencement Date or,
after the first Catalogue Review Date, since the most recent Catalogue Review
Date.

8.3 On the date which is twenty {20} Business Days before each Catalogue Review
Date, DBFM Co must provide the Authonity with:

8.3.1 a revised and updated Catalogue which:
{(a} includes in the Catalogue unit prices for any types of Low
Value Changes which have occurred and which the parties
consider are reasonably fkely to reocour during the life of the
Project and any cother types of Low Value Changes as the
parties roay agree; and

{b} includes time periods for the carrying out of each listed type of
Low Value Change; and

8.3.2 updated Small Works and Services Rates.

The unit prices and Small Works and Services Rates will be for the ensuing three-
year period foliowing the Catalogue Review Date. The unlt prices must represent
good value for money having regard o

{a) prives prevaiiing for similar items in the market at the time; and
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8.4

85

{b} paragraph 4.2 of thls Section 2 (Low Value Changes).

Tha Srmall Works and Services Ratas must provide valug for money with reference
to rates prevailing for similar services in the market at the time.

Within ten (1D} Business Days of the submission by DBFM Cgo of the revised and
updated Catalogue and Small Works and Services Rates pursuant to paragraph
8.3 of this Section 2 {Low Value Changes), the Authotity shali confirm in writing
whether of not it agrees that the revised and the updated Catalogue shall
constitute the Catatogue and the updated Small Works and Services Rates shall
constitute the Small Works and Services Rates for the purposes of this Agreement
from the relevant Catalogue Review Date;

if the Authority does not confirm to DBEFM Co thai & agrees with the revised and
updated Catalogus and/or Small Works and Setvices Rateg provided by DBFM Co
pursuant to parsgraph 8.3 of this Section 2 {Low Vaius Changes), the parties shall
meet and endeavour, in good faiih, to agree any amendments fo the Catalogue
andior Small Works and Services Rates. Any dispute in refation to this paragraph
8 may te referred by either party to the Dispute Resolution Procedure. The
revised and updated Catalogue and revised and updated Small Works and
Services Rates with such amendments as are agreed by the parties or defermined
under the Dispute Resolution Procedure shall constitute the Catalogue and the
Small Works and Services Rates for the purposes of this Agreement from the
relevant Catalogug Review Date,

Documentation and Monitoring

2.1

g2

8.3

9.4

Mo due diligence (whether funder, legal, technical, insurance or financial} shail be
recuired in relation to Low Value Changes unless otherwise agreed between the
parties,

nNo changes shall be made fo this Agreement or any Project Document as a resuit
of a Low Value Change, unless otherwise agreed between the parlies.

Where it is agresd that an adjustment of the Anhual Service Payment is required
in respect of a Low Value Change, the Financial Model shall be adjusted to give
effect 1o such Low Value Changes once each Contract Year on a date to be
agreed between the parties and all relevant Low VWalue Changes that have
cecured since the preceding such adjustment shall be aggregated together into a
single cumulative adjusiment in accordance with Bection 4 {Changing the
Financial Model) of this Schedule Part 16 {(Change Prolocol).

DBFM Co shall keep a record of all Low Valus Changes processed, completed
and oulstanding and shall provide the Authority with a copy of that record
whenever reasonably required by the Authorily.

Disputes

1

10.2

10.3

Any dispules concerning any matter referred o in this Section 2 {(Low Value
Changes) may be referred by sither party to the Dispute Resotution Procedurs.

DBFM Co shall not be obliged o implement the Low Value Change until any
dispute has been determined except that where such dispute concerns only the
cost of a Low Value Change, unless the Authority otherwise directs, DBFM Co
must confinue 1o carry owl or implement the Low Value Change within the
preseribed timescale nofwithstanding the dispute.

The Authority is not éntiBed to withdraw an Authority Change MNotice and procure

implemetitation of a Low Value Change in respect of which there is & dispute that
has been referred to the Dispute Resolulion Procedure, uniess that dispute has
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heen determined in its favour and DBFM Co has not confirmed 1o the Authority in
writing within five (5) Business Days of the date of the determinafion that i will
implement and carry out the Low Value Change in accordance with the
determination,

23



SECTION 3
MEDIUM VALUE CHANGES

Medium Value Changas

11

1.2

If the Authority requires a Meadium Value Change, i must serve an Authority
Changa Notice on DBFM Co in accordance with paragraph 2 (Medium Vaiue
Change Notice) of this Section 3 {Medium Value Changes).

DBFM Co shall be entitled to refuse a Medium Walue Change that:

1.2.14

1.2.2

1.2.3

1.2.4

125

128

requires the Works and/or Services fo be performed in g way that
infringes any law or ig incongistent with Good Industry Practice;

would cause any Consent o be revoked {or would require a new consent
to be obtained or any existing Consgent to be amended which, after using
reasonable efforis, DBFM Co has been unable to obtain);

wauld materally and adversely affect DBEFM Co's ability to deliver the
Works andior Services (except those Works andior Services which have
been specified as requiring to be amended in the Authority Change
Notice) in & manner not compensated for pursuant to this Section 3
{(Madium Value Changssy,

would materially and adversely affect the health and safely of eny
person,

wolild, if implemented, materiafly and adversaly change the natiure of the
Project {including its risk profile); or

the Authority does not have the legel power or capacity fo requirs
implementation of,

Medium Value Change Notice

2.1

22

An Authority Change Notice for a Medium Value Changa must:

211

212

2.1.3

2.1.4

state that it refers {o 3 Medium Value Change;

set out the change in the Works or Services or the additional works or
services required in sufficient detail (o enable DEFM Co to caloulate and
pravide the Estimated Change in Projeci Costs in accordance with
paragraph 3 {Contractor's Estimatls) of this Seclion 3 (Medium Value
Changes);

set out whather, in respect of any additional faciities, DBFM Co is
expected fo provide facilities management services and lifecycle
maintenance services in respeci of such additional facllities; and

set out the fiming of the additional works or services required by the
Authority,

Within fifteen {15) Business Days of receipt of the Madium Value Change MNotice,
DBFM Co must nolify the Aathority in writing:
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2.3

24

2.5

28

221 whether I considars that # is entiled o refuse the Medium Value
Change on any of the grounds set out in paragraphs 1.2.1 t0 1.2.6 of this
Section 3;

222  when it will provide the Estimate to the Authority bearing in mind the
tequirement in paragraph 7.2.2 of this Section 3; and

223 its estimate of the Third Party Costs that it will incur to prepare the
Estimate,

if DBFM Co notifies the Authority that it considers that it is entitled to refuse the
Medium Value Change on one or more of the grounds set out in paragraphs 1.2.1
to 1.2.6 of this Section 3, then unless the parties otherwise agree, the Authority
shall be deamed o have withdrawn the Authority Notice of Change if if has not
reforred the matter to the Dispute Resolution Procadure within twenty (20)
Business Days of receipt of DBFM Co's notice.

if the Authority considers that DBFM Co's proposed time for providing the Estimate
is not reasonable, the parties shall endeavour 1o agree the tims, falling which the
matter may be raferred to the Dispute Resciution Procedurs.

if the Authority considers that the DBFM Co's estimate of Third Party Costs 1o
prepare the Estimate is not reascnable, the parties shall endeavour {o agres the
same, falling which the matter may be referred o the Dispute Resolution
Procedurs,

If any matter is referred o the Dispule Resolution Procedure pursuant fo
paragraph 2 {(Medium Value Changs Noficey of this Section 3 (Madium Value
Changes), the time for DBFM Co to provide the Estimate shall be counted from the
date of determination of that dispute # the dispute is determined in DBFM Co's
favour,

Contractor's Estimate

As sogn as reasonably practicabls and in any event within the lime perfod agresd or
determined pursuant to paragraph 2.4 of this Section 3, DBFM Co shall deliver to the
Authority the Estimate.

The Estimate must contain

3.1

3.2

3.3

3.4

35

38

a detailed timetable for implemantation of the Medium Valug Change;

any requirement for relief from compliance with obligations, including the
cbligations of DBFM Co to achieve a Phase Actual Completion Date by the
relevant Phase Completion Date and to meet the requirements set out in the
Authority's Construction Requirements and/or the Service Level Speciication
during the implementation of the Medium Value Change,

an oulline of the proposed design solution and design, including an appropriate
analysisfrisk appraisal and, to the extert relevant, the impact on whols life
costings;

any impact on the provision of the Works andlor the Bervices;

a value for monsy justification for any propused changs to the quality of the works
or the services comprisad in the Medium Value Change as compared fo the Works
and the Services;

any amendmaeant required lo this Agreement and/or any Project Document as 2
resuit of the Megium Value Change;
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3.7

3.8

3.8
3.10

3N

312

343

any Estimated Change in Project Costs that resulis from the Medium Value
Change;

any Capital Expenditure that is reguired or no longer reguired as a result of the
Medium Value Change;

amendments to existing Consents that are reguired;

a payment schedule for any Capital Expenditure required fo implement the
{hange, based on milestones where relevant;

costs and details of (i) any other approvals required andfor dug ditigehcs permitted
pursuant to paragraph 12 of this Section 3 {Medium Value Changes), and i) any
Third Party Costs;

the method of implementation and the proposed msthod of certification of any
construction aspects of the Madium Value Change, if not covered by the
procaedures specified in Clause 14 {(Programme and Datss for Camplefion); and

any other information reguested by the Authority in the Authority Change Notice,

togather the "Estimate”

Costing of the Estimate

In calcutating the Estimated Change in Project Costs andfor the Capital Expenditure for the
purposes of the Estimate, DBFM Go shall apply the foliowing principles wharever applicgble;

4.1

4.2

unless the Authority's requirements for the Medium Valie Change speclfy a
different quality as compared to the Works:

4.1.1 the unit cost of any construction or instaltation works or associated
preliminaries (excluding any temporary or demolition works, professional
fees, contingencies, overheads and profit marging) required to implemerd
e Medium Value Change is the equivalent unit rate set out in Part 1
{Linit Cost for Construction or instafiation Costs) of Appendix 2 of this
Schedule Part 16 (Change Proiocof), uplifted using the DTI Pubsec index
for construction cost inflation in the pericd between the Commencement
Date and the date the Medium Value Change i3 fo be commenced,

4,12 any [fecycle replacemant and malntenance associated with additional
works (or changes to the Works) are congistent with the lifecycls and
maintenance profilte of the Facliiies enviseged in Section 4 (DBFM Co's
Proposalsy of Schedule Pant 8 (Consfruclion Matters) including (without
limitation) in terms of the replacement cycies for equipment, provided
that DBFM Co must reflect improvemsanis in fechnology that can optimise
Whole Life Costs for the Authority; and

4,13 fhe unit costs to be applied to the pricing of lifecycle replacement and
malntanance is the eguivalent unit rate set cut in Part 2 {Unit Cosfs of
Lifecycls Maintenancs) of Appendix 2 of this Schedule Part 16 (Change
Protocol} {index linked);

any professional fees, contingencies, overheads andfor profit margins o be
charged by any consultant, sub-contractor or supplier in respect of construction
andior instaliation andfor lifecycle andior service provision for the Medium Value
Change are the equivalent rates set out in Part 3 (Copsuftant, Sub-coniracior or
Suppiier Fees) of Appendix 2 of this Schedule Part 18 {Change Protocol), or if the
professional fees, contingencies, overheads and profid margins baing charged by
consultarts, sub-contractors andfor suppliers n current market conditions have
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43

44

4.5

changed significantly from those set out in Part 3 {(Consuitant, Sub-contractor or
Suppiier Feasy of Appendix 2 of this Schedule Part 18 {Change Profocof), such
other rates as the parties agree of failing agreement as may be determined undear
the Dispute Resolution Procedure as being consistent with those charged in
current market conditions;

unless the Authorify's requirements for the Medium Value Change specify a
different quality than required by the Service Level Specification, the unit cost of
any extension of, or change to, any Service {elther in scope or area), taking into
account the capacity of existing labour resources, is consistent with the equivatent
unit rate set out in Part 4 of Appendix 2 to this Schedule Part 16 {Change
Frofocoly,

other than as referred to in paragraphs 4.1 to 4.3 of this Section 3 {(Medium Value
Changses) ne charge shall be mada in respect of DEFM Co's fime, or that of any
DBFM Co Party spent processing, managing or monitoring the Medium Value
Change {and no additional marlk up or management fee shall be applied by DBFM
Goy, and

whera aspects of the Medium Value Change are not addressed by paragraphs 4.1
to 4.4 of this Seclion 3 (Mediurm Value Changes), they shall be costed on a fair
and regsonable basis reflecting the then current market rates.

Standards of provision of the Estimate

In providing the Estimate DBFM Co must:

51

52

5.3

2.4

use reasonable endsavours o obligs its Sub-Contractors to minimise any increase
in casts and maxitise any reduction in costs;

demonstrate how any Capital Expenditure 1o be incurred or avoided is being
measured in a cost effective manner, including showing that when such
expenditure is incurred, reasonably foreseeable Changes in Law at that time have
been teken into account; and

demenstrate that any expenditure that has been avoided, which was anlicipated to
be incurred 1o replace or maintain assels that kave been affected by the Medium
Value Change concerned, has been laken into account in the amount which in its
opinion has resulted or is regquired under paragraphs 3.7 and/or 3.8 of this Section
3, and

provide written evidence of DBFM Co's compliance with paragraphs 5.1 to 5.30f
this Section 3.

Determination of the Estimate

As soon as practicable after the Authority receives the Estimate, the parties shall discuss
and endeavour {0 agree the contents of the Estimate. If the paries cannol agree on the
contents of the Estimate, the matler may be referred by either party to the Disputs
Resolution Procedure to determine f fthe Estimate represants a fair and reascnable
approach to Implemanting the Medium Value Change in ali respects.

Confirmation or Withdrawal of the Medium Value Change Notice

7

As soon as praclicable after the contents of the Estimate have been agreed or
otherwise determined pursuant to paragraph § of this Seclion 3. the Authority
shalk

714 confirm in wiiting fo DBFM Co the Estimate {as maodifiad); or
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7.2

712 withdraw the Authority Change Nofice.

If, in any Contract Year, the Authority has either not confirmed an Estimate {as
modified, i applicable} within tweniy (20) Business Days of the contents of the
Estimate having been agreed or determined in accordance with the foregoing
provisions of this Section 3 or has withdrawn an Authority Change Notice for a
Medium Value Change on three or more occasions, then the Authority shall pay to
DEFM Co on the third and sach subsaguent such eccasion in that Contract Year
the reasenable additional Third Party Gosis incurred by DBFM Co in preparing the
Estimate provided that:

721 DBFM Co has used all reasonable endeavours fo submit a reasonably
priced Estimate; and

7.2.2 DBFM Co made aveilable to the Authority, with the Estimate, a cost
break down of Third Party Costs incurred by DBFM Co to prepare the
Estimate, which shall be consistent with the estimate of such costs
approvad by the Authority pursuant to paragraph 2.5 of this Seclion 3.

Implemmentation of the Medium Value Change

8.1

82

8.3

84

When the Authority has confiimed the Estimate in asgordance with paragraph 7.1
of this Section 3, DBFM Co shall, sublect to DBFM Co obtaining all new or
amended Consents thaf are required and have not already been oblained,
imptement the required Medium Value Change ih accardance with the Estimate,
Where an extension of time has been agreed as part of the Estimate the relevant
Phase Completion Dates shall be exiended as agreed in the Estimate,

DBFM Co shall notify the Authority when it considers that the Medium Value
Change has heen completed,

if:

8.3.1 DBFM Co fails to provide a response pursuant 1o paragraph 2.2 of this
Seclion 3 within fifteen {15} Business Days of the date of the Medium
Yalue Change Notice, or

8.3.2 DM Co fails to provide an Estimate in accordance with paragraph 3 of
this Section 3; or

833 the Authority has confirmed an Estimate but DBFM Co fails to fully
impiement the Madium Valte Change within ten (10} Business Days
after the expiry of the time for implementing the Medium Value Change
sot oulin the Estimate {as such time rhay be extended for any delay that
is, of is equivalent to, a Delay Event);

then, subject fo paragraph 14.3 of this Section 3, the Authority may notify
DBFM Go that the Medium Value Change Nofice is withdrawn and,
following such nofification, may procure the implementation of the Medium
Value Change without further recourse to DBFM Co, but the Authority
must ensure that the Medium Valug Change is carried out in accordsnce
with Good ndustry Practice and to the standards that would have applied
to DBFM Co if it had Implemented the Medium Value Change.

if DBFM Co considers that the implemnentation of a Medium Valus Change by the
Authaority pursuant to paragraph 8.3 impacts on the performance {and/or the cost
of performance (including, without limitation, lifecycle costs)) of the Project
Operations then it may notify the Authority {providing full details) of the same
{fincluding the DBFM Co's proposals for changes required to the Project
Operations or changes to the cost of performance (including, without limitation,
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10

8.5

{ifecycle costs) of the Project Operations in either case as a result of the relevant
Medium Value Change (the “MV Required Changes”)} and the parties shall
seek to agree;

84.1 the impact of the relevant Medium Value Change on the performancs
{and/or the cost of performance (including, without limitation, fecycle
costs)} of the Project Operations, and

8.4.2 the MV Required Changes.

\f the parties have been unable to reach agreement on these matters within twenty
{20) Business Days of notification by DBFM Co pursuant to this paragraph 8.4
then sither party may refer the matter {o the Dispute Resolufion Procedure.

Any MV Reguired Changes agreed or determined pursuant o paragraph 8.4
above shall be dealt with by the Authority's Representative issuing an Authority
Change Notice and the relevant provisions of this Scheduie Part 16 {Change
Frotocol) shall apply except that:

8451 DBFM Co may give nolice to the Authority’'s Representative that it
obiects to such an Authority Change Naotice only on the grotinds that the
inplementation of the Change would not give effect {o or comply with the
MV Required Changes;

882 the Authority shal (i} agree the implemsniation of the Low Value
Change; or {if} confirm the estimate for the Medium Value Change; or (iil}
approve the High Value Change Stagse Z Submission, {a5 appropriate)} in
respect of the Change in accordance with the relevant provisions of this
Schedule Pari 16 (Change Profoooly;

853 the Authority shall not be enfitted to withdraw any Authorily Change
Molice or ils agresment as to the implementation of the Low Value
Change, confirmatian of the estimate for the Medism Value Change or
approval of a High Value Change Stage 2 Submission {as approprizte),
issued in accordance with this paragraph 8.6,

Certification of the Medium Value Change

8.1

8.2

Where the Medium Value Change is implemented at the Facilities before the
relevant Phase Actuzl Completion Date, the procedure set out at Clause 17 {Pre-
Completion Commissioning and Cornpletion) shall apply to the Medium Value
Change at the same fime as it appiles o the origingl Works.

Where the Madium Valie Change is implemented at the Facifities after the Phasa
Actual Completion Date, and constitutes additional works, the procedure sef out
and agreed in the Estimale for certifying the completion of the Medium Value
Change shail apply fo determine whether the Medium Valus Change has been
completed appropriately.

Method of Payment of Authority Contribution

10.1

10.2

DBFM Co shall invoice the Authority for Capital Expenditure incurred by DEFM Co
o implement & Madium Value Change according to the payment schedule saf out
in the Estimate as referred to in paragraph 3.106.

The Authority shall make a payment o DHEM Co within fifteen {15} Business Days
of receipt by the Authorlty of invoices presented to the Authority {complate in all
material respects) in accordance with paragraph 10.1 of this Section 3
accompanied by the relevant evidence {where applicable) that the relevant part of
the Madium Value Change has been carried out,
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12

13

14

Adjustment to Annual Service Payment

Any adjustment to the Annual Service Payment that is necessary due 1o the impiermentation
of a Medium Value Change shall be caleulated in accordance with Section § of this
Scheduie Part 16 {Change Profocol).

Due Diligence

12.1

12.2

12.3

DEFM Co shall procure that the Sanior Lenders shiall not:

12.1.1  {in any event) withbold or defay any consents that are required pursuant
o the Senior Financing Agreements to a Mediten Value Change other
than on the basis that the Senior Lenders, acting pursuant to the terms of
the Senior Financing Agreements, reasonably believe that one or more
of the circumstances set out in paragraphs 1.2.1 to 1.2.6 of this Section 3

apply; or

12.1.2  carry out any due diligence {whether funder, lega!, technical, insurance
ol financial} in raelation to the carrying out of any Medium Value Change
uniees either {i) the Medium Valug Change in gquestion would result in an
adiustment to the Annual Service Payment that, on a full yoar basls, s in
excess of one per cent (1%} of the Annual Service Payment in the
relevant Contract Year or {ii} the Senior Lenders, acting pursuant io the
terms of the Senior Financing Agreements, reascnably beileve that one
or more of the circumstances set out in paragraphs 1.2.1 to 1.2.6 of this
Section 3 apply.

Whers not prohibited by paragraph 12.1 of this Section 3, the Senior Lendars may
carry out legal, financial, insurance andfor technical due diligence on any proposal
for a Medium Value Change. In the event that such due diligence is permitted and
reguired, the parties shall agree a budget for the dus diligence not exgeeding &%
of the overall value of the Medium Value Change in question unless the parties
{acting regsonably) agres otherwise. Any costs incurred by DBFM Co as a resuit
of the Senior Lenders due diligence shall be reimbursed by the Authority following
agregment or determination of the contents of the Eslimate within ten (10)
Business Days of DBRFM Co submitting an invaice for and evidence of such costs,
sthfect to tha invoices being in accordance with the agreed budget

It is acknowiedged that Changes (particularly where they involve & change to the
Works or the Facilities} may require authorisation from the insurers wnder ihe
Required Insurances. UBFM Co shall notify the relevant insurance broker
immediately upon any material Medium Value Change being agreed (materiality
heing judged in refation to the size and nature of the scope of the Medium Value
Change}.

Project Documentation

13.1

13.2

Disputes

14.1

Uniess the parties otharwise agree, no changss to the Project Dacurments shall be
made as a result of a Medium Value Change.

DBFM Co shall, ne later than one (1} monih following complstion of a Medium

Value Change, update the as-built drawings and the operating and maintenance
manuals as necessary to reflect the Medium Value Change.

Any dispute concemning any matter referred to in this Section 3 may be referred by
gither party to the Dispute Resolution Procedure.
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14.2

14.3

DBFM Co shall not be otfiged to implement the Medium Value Change until the
dispute has been determined,

The Authority is not entitled to withdraw an Authority Change Notice and procure
implermentation of & Medium Valug Change in respect of which there is a dispute
that has been referred to the Dispute Resolution Procedure, unless that dispute
has been determined in its favour and DBFM Co has not confirmed to the
Authority in wrifing within five {5) Business Days of the date of the determination
that i wilf implemeant and carry ouf the Medium Value Change in accordance with
the determination.
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SECTION 4

HiGH VALUE CHANGES
1 High Value Changes
1.1 If the Authority requires a High Value Change it must serve an Authority Change
Netice on DBFM Co in accordance with paragraph 2 of this Section 4 (High Vatue
Changes).

1.2 DBFM Co shall be entifled to refuse a High Yalug Change that

121

1.22

1.2.3

1.2.4

1.2.5

1.28

1.2.7

1.2.8

requires the Works andior the Services to be performed i a way that
infringes any law or is inconsistent with Good Industry Practice;

woulld cause any Consent to be revoked (or would require a new consent
to be obtained to implement the relevant change in the Works and/or the
Services which, after using reascnabie efforts, DBFM Co hag been
unable o obtainy;

woudld materially and adversely affect DBFM Co's ability to deliver the
Works andfor the Services {except those Works andlor Services which
have been specilied as regquiring fo be amended in the High Value
Change Notlice) in a manner nol compensated pursuant o this Section 4
{High Value Chanyges),

would materially and adversely affect the health and safety of any
person;

would, if inplemented, materially and adversely change the nature of the
Project {including its risk profile);

is the subject of a High Value Change Nofice that cannot reasonably be
complied with;

the Authority doss not have the legal power or capaclly o require
implementation of;, or

would if implemented adversely affect the enforceability or pricrity of the
security held by or on behalf of the existing Senior Lenders,

2 High Value Change Notice

2.1 An Authority Change Notice for a High Value Change must

211

212

213

2.1.4

stale that is refers {0 a High Value Change;

set out the maximum avaitable capital and/or revenue the Authority is
able to commit to that High Value Change (the “Target Cost”};

identify any reguiremenis of the Authority that must be salisfied as part of
the High Value Change Probosal (the “High Value Change
Reguirements™); and

identify how the Authority will assess whether the High Value Change
Stage 2 Submission offers it value for money.
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4.2

4.3

The parlies may agree written protocols with express reference to this Section 4
{High Value Changes} which explain or clarify any aspects of the High Value
Change approval procedure set out in this Section 4 (Migh Value Changes) and
such protocols shall be read as if incorporated into this Section 4 (High Value
Changes} {inciuding accelerated procedures with reduced requirements for High
Valus {hanges of relatively low values).

The parties mugt;

2.3.1 within five {8) Business Days of receipt by DBFM Co of any High Value
Change Notics, discuss and review the nature of the High Valus
Change, including a discussion as o which of ihe iems set out in
paragraph 3.4 of this Section 4 (High Value Changes} are appropriate to
be included within the High Value Change Proposal; and

2.3.2 within five (8) Business {ays of a High Value Change Proposal
becoming a Stage 1 Approved Project, discuss and review the nature of
the Stage 1 Approved Project, including a discussion as {0 which of the
iterns set out in paragraph 4.3 of this Section 4 (High Value Changes}
are appropriate to be (ncluded within the High Value Change Stage 2
Submigsion.

3 High Value Change Proposal

31

32

33

34

DBFM Co must notify the Authority In writing as soon as practicable and in any
event within fifteen (18) Business Days after having received the Authority Change
Notice for a High Value Change if it considers that any of the circumstances set
out in paragraphs 1.2.1 1o 1.2.8 of this Section 4 {Migh Value Changes) apply. I
no such notice is served, DBFM Co must {within thirty (30) Business Days after
having received the Authority Change Notice) either;

3 submit 3 High Value Change Froposal to the Authority; or

3.1.2 notify the Authorty as to when the High Yalue Change Proposal will be
provided tfo it {provided that DBFM Co shall use all reasonable
endeavours 1o obtain all the information that i requires, expeditiousiy}

if DBFM Co notifies the Authority that it considers that one or more of the grounds
set out in pamagraphs 1.2.1 to 1.2.8 of this Section 4 (High Valug Changes) apply,
then unless the parties otherwise agree, the Authority shall be desmed to have
withdrawn the Authority Notice of Change i i has not referred the matter to the
Dispute Resolution Procedure within twenty (20) Business Days of receipt of
DBFM Co's notice.  If the matter is referred 10 the Dispute Resclution Procediure
the time for DBFM Co fo provide the High Value Change Proposal shall be
counted from the date of determination of that dispute if the dispute Is determinad
in DBFM Co's favour.

if the Authority considers that DEFM Co's proposed time for providing the Migh
Value Change Proposal is not reasonable, the parlies shall endeavour to agree
the time, failling which the matlter may be referred o the Dispute Resolution
Procedure.

Uniess DBFM Co has submitted 3 High Valug Changs Proposal i accordance
with paragraph 3.1.1 of this Section 4 (High Value Changes), DBFM Co must
deliver to the Authority the High Value Chiange Proposal as soon as reasonably
practicable and in any event within the time period agreed or determined pursuant
o paragraph 3.3 of this Section 4 (High Value Changes). Uniess the parties agree
otherwise, a High Valug Change Proposal will contain st least the following
information in sufficient detail to enable the Authorily fo maks an informed decision
under paragraph 3.6 of this Section 4 (High Value Changes).
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356

344

34,2

343

3.4.4

345

348

347

2438

349

3.4.10

3411

3.4.12

3413

3.4.14

3.4.15

a description of the High Value Change, with evidence of how the High
Value Change meets the High VYalue Change Requirements;

an gutline of the proposed building solution and design including an
appropriate analysis/risk appraisal of, in each case to the extent relevant
{if af all}, the praferred investment soiution contemplated in tarms of new
build, refurbishmant, whole life costings;

the Change Management Fee for the High Value Change, which shall be
a capped fge calculated in acoordance with paragraph 10 of this Section
4 {High Valug Changes).

details of the third parly activity likely to be required by DBFM Co in
developing a High Value Change Stage 2 Submission together with a
budget (or budgets) for relative Third Party Costs;

an estimated programme for submission of the High Value Change
Stage 2 Submission and for the implementation of the High Vale
Change;

any requireamant for relisf from compliance with obligations, Including the
obiigations of DBFM Co to achieve the Phase Actuat Completion Date by
the relevant Phase Compietion Date and meat the requirements set out
in the Authority's Construction Requirements and/or the Service Level
Specification during the impiementation of the High Value Change;

any impact on the provision of the Works and/or the Services;

any amendment required to this Agreement andfor any Project
Document a5 a result of the High Value Changs;

any Estimated Change in Project Costs that resuits from the High Valus
Change;

an outline of how DBFM Co proposes 1o finance any Capital Expenditure
required for the High Value Changs;

DBEM Co's suggested payment schedule for any Capital Expenditure to
be incurred in implementing the Change that is to bg bome by the
Authority, based on milesiones where relevant;

any new Consenis andfor any amendments 10 existing Consents which
are required;

costs and detalls of any other approvals required or due diligence
permitted pursuant to paragraph 14 of this Section 4 {(High Value
Changesy,

the proposed method of certification of any construction or operational
aspects of the Works or the Services required by the proposed High
Value Change if not covered by the procedures specified In Clause 17
(Pre-Compietion Commissioning and Completion); and

a value for money assessment explaining why DBFM Co's proposals
reprasent value for monsy taking into acqount both the propesed Capital
Cost and Whole Life Cost.

Liaison between DEF# Co, the Authority and relevant end users
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3.6

3.7

is

in deveioping 2 High Value Change Froposal DRFM Co must liaise with the
Authority and relevant end users (being such persens or organisations as DBFM
Co in censuitation with the Authority considers appropriate}. The Authority must
provide DBFM Co with such information about its requirements as DBFM Co
reasonably requires and must assist DBFM Ca in the review of any draft designs
in refation to the High Value Change Proposal. Any and all infformation and ather
input or feedback provided by the Authority to DBFM Co, unless expressly stated
otherwise by the Authority, will be without wamranty and will be pravided without
prejudice o the Authority's rights under this Section 4 (MHigh Value Changes).

Consideration of 4 High Value Change Proposal by the Authority

The Authority will consider In good faith each High Value Change Proposal put
forward by DBFM Co and the Authority will not unreasonably withhold or delay is
consent o a High Value Change Froposal. It acting reasonably, the Authority
finds that any material aspects of the High Value Change Proposal are
unsatisfactory to it, & shall notify DBFM Co of the same and offer reasonzable
assistance to DBFM Co to enabls it o revise and resubmit the Migh Vakie Change
Proposal as soon as reasansbly practicable.

Authority response to a High Value Change Proposal

if the Authority approves & High Value Change Proposal {(including any revised
High Value Change Proposal resubmitted pursuant to paragraph 3.5 of this
Section 4 {(High Value Changes)), then it shall be a “Stage 1 Approved Project”
of be referred io as having recaived "Stage 1 Approval’, as the context reguires.

DBEM Co not entitied o dispute non-approval
DBFM Co shall not be entitled to refer any dispute ¢oncerning the Aufhority’s

fallure to approve a High Value Change Proposal o the Dispute Resohition
Frocedure.

Stage 2 Submissicn

4.1

4.2

Development of a High Value Change Stage 2 Submission

411 Within ten (10) Business Days of 2 High Value Change Proposal having
become a Stage 1 Approved Praject, the parties shall seek to agree the
time period within which DBFM Co must develop the Stage 1 Approved
Project info a detfailed submission (the “High Value Change Stage 2
Submission®). If the parties are unable fo agree a reasonable time
period for such submission any dispute may be referred to the Dispute
Resoittion Procedurs,

412 Following agreement or determination of what is an appropriate time
period for submission by DBFM Co of the High Value Change Stage 2
Submission pursuant o paragraph 4.1.1 of this Seclion 4 {High Vaiue
Changes), DBFM Co shall proceed regularly and diligently to produce
and submil the sams io the Authority within the agreed or determined
time period.

Liaison between DBEM Co, the Authority and relevant end users

in developing 2 High Value Change Stage 2 Submission DBFM Co must continue
o liaise with the Authorily and relevant end users (being such persons or
organisations as the Authority in consultalicn with DBFM Co considers
appropriate), The Authority must provide DBFM Co with such information as o iis
redquirements as s reasonably necessary to enable DBFM Co to submit a full and
compiete High Value Change Stage 2 Submission and any stuch other information
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4.3

as UBFM Co may reasonably require and must assist DBFM Co in the review of
any draft designs in relation to the Stage 1 Approved Project and in the
development of other aspecis of the High Value Change Stage 2 Submission (but
hot where this would involve the Authority incurring additional material expense}.
Any and all information and other input or feedback provided by the Aathority {o
BBFM Co will be without warranty and will be provided without prejudice to the
Authority's rights under this Section 4 {High Value Changes).

Content requirements in relation to a High Value Change Stage 2
Submission

Save where the parties agree otherwise, in relation to the relevant Stage 1
Approved Projact, DBFM Co shall procure that a High Value Change Stage 2
Submission includes (but not be limited to):

4.3.1 draft(s) of the relevant Project Docigment(s) identifying (if relevant} any
material changes or amendments propoased in respect of the relevant
Sfage 1 Approved Project together with the reasons for any such
changes of amendments proposed and including full details of which
provisions of the refevard Project Documents will apply to the High Value
Change so that it s implemented in equivalent manner and t© an
gquivalent standard as required in respect of the Works and/or Services
as appropriate;

4.3.2 detailed designh solutions (fo RIBA Level I};
433 appropriate plans and drawings;

4.3.4 relevant detailed planning permissions and any other relevant planning
appravals and Consents {or such lesser confirmation or information in
refation o planning as may be agreed with the Autharity};

435 a pmoposed revised Financial Model including the detailed price
estimates for the Stage 1 Approved Project;

4386 an explanation {together with appropriate supporting evidence} as o why
the High VYalue Change Stage 2 Submission meets the Approval Criteria
(as defined in paragraph 7 of this Section 4 (High Value Changes)},

437 confirmation (or details of any requesied variations to {(with supporting
justification)) of the Change Management Fee referred in paragraph
3.4.3 of this Bectiun 4 (High Value Changesy,

438 the proposed method of ceriilication of any construction aspects of the
High Yaiue Change, If not covered by the procedures spacified in Clause
17 {Pre-Completinn Commissioning & Completion?;

438 a value for money assessment explaining why DBFM Co's proposals
represent vaiie for money taking into account both the proposed Capitai
Cogt and wWhole Life Cost;

4310 a tmelable and method statement selfing out how the relevant High
Value Change will be delivered, which shall include {but not be limited fo)
in so far as relevant:

(&) proposals for the effective management of the building
grogramme; -
{b} hot used;
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4.3.11

{3} an assessmedt gs {o the savings o be generaled by the High
Value Change, parcularly on steff costs end lifecytle
replacement and maintenance and operation of Sarvices,

(d) details of the Syb-Contractors together with evidence and
explanation of the value tesling undertaken by DBFM Co in
rafation to the High Value Change;

{e) a completed isk register showing the potential risks identified
in relagfion to the delivery of the High Valug Change the
occurrence of which are capable of adversely affecting the time
for completion, cost and/or quality of the project, the probability
of such risks occurring and a financial estimate of the most
likely consequences of each risk occourring tagether with the
pricrtisation of alf continuing risks and an action plan in respect
of, and rigk owners for, all Asks prioritised as serious risks;

any surveys and investigstions and asseciated reporis that are
reasonably necessary to ascertain {in refgtian to Changes involving the
construction of additional buildings) information as o the nature, location
ang condition of the relevant land (including hydrclogical, geological,
geotechnical and sub-surface conditions) together with information
relating to archasological finds, arsas of archaeclogical, scientific or
natural interest and (in relation o the refurblshment of any existing
buildings} information on the condition and qualily of existing struciures
and, in particular, the presence of any latent defects,

Co-operation of the Authority

4.4

The Authority will co-operate with DBEM Co in relation to any High Value Change
Stage 2 Submission being developed by DBFM Co, including (without limitation)
promptly providing:

4.4.1

442

witten confirmation of the Target Cost andior High Value Change
Requirements and any change o such Target Cost andfor High Value
Change Reguirements; and

any information reasonably required by DBFM Co to enable it to satisfy
the requirements of paragraph 4.3 of this Section 4 (High Value
Changes).

5 Time periods for approval

5.1

8.2

Each High Value Change Proposal and each High Value Change Stage 2
Submission shall be valid for a period of three (3) months from the date of its
submission by DBFM Co.

if by the end of the three {3) month pericd referred fo in paragraph 5.1 of this
Section 4 {High Value Changes) the Authority has not:

5.2.1

in refation to a High Valie Change Proposal, approved of rejected that
High Valua Change Proposal in accordance with the procedures set out
in thig Section 4 (Migh Value Changes).

{a) DEFM Co shafl be entitied to withdraw the High Value Change
Froposal; and

{b) DEFM Co shall not be entitled to any costs relating to the High

Value Change Proposat unless the Authority has either not
responded to the High Value Change Proposal andfor is in

245



8

7

522

material breach of s obligations in paragraph & andfor
paragraph 4.4 of this Section 4 in which case paragraph 8.5 of
this Section 4 (High Value Changes) shall apply

in refation fo a High Value Change Stage 2 Submission, approved or
rejected that High Value Change Stage 2 Submission in accordance with
the procedures set out in this Section 4 {High Vaiue Changes) (or has
not given any notification of the Authority's response to the High Value
Change Stage 2 Submission or hag given written notice to DBFEM Co
withdrawing or cancelling the High Value Change to which the High
Value Change Stage 2 Submission relates) then the High Value Change
Stage 2 Submission shall be deemed to have been improperly rejected
by the Auihority and paragraph 8.5 shall apply.

Changes to the High Value Changs Requirements or Approval Criteria

6.1 [f the High Value Change Requirements or Approval Criteria are subject to any
material variation in relation to & High Value Change by the Authority afier the
High Value Change Proposal has been submitied then

8.1.1

8.1.2

813

Approval Criteria

PDBFM Co and the Authority shall negotiate in good falth as to the
implications on the High Value Change Proposal or High Value Change
Siage 2 Submission (as the case may be} and shall seek to agree
changes thereto to accommodate the variation {including any change to
the Target Cost and/or to the Change Management Fee);

if agreement has not been resched pursuant to paragraph 6.1.1 of this
Section 4 {High Value Changes) within twenty (20) Business Days {or
such longer period as the parties may agree) than:

(a1} DBFM Co shail be entitied by notice in writing to the Authority
to withdraw the High Value Change Proposal or the High Value
{hange Siage 2 Submission {as the case may be) and o be
paid the Incurred Change Management Fee with the
Calculsiion Date being the date of the variation notified by the
Autharity; and

(b} the Authority shail not be entiled o procurg the High Valug
Change without issuing a new Autherity Change Netice for the
High Vaiue Change and complying with the procedure in this
Section 4 {Migh Valug Changss] in relation to that High Value
Change.

The Authority may, at any time, give notice in writing to DBFM Co that it
proposes to cancel a High Value Change without compisting the process
set oul in this Section 4 (Migh Value Changes) In which case the
Authority must pay DBFM Co the Incurred Change Management Fee in
respact of the cancefled High Value Change with the Calculation Date
being the date of such notice.

71 For the purposes of this Section 4 (High Value Changes), Approval Criteria means
the criteria against which any Stage 1 Approved Project is to be judged by the
Authorty in determining whether i achieves Stage 2 Approval. The criterla are:

711

whether the costs of the Stage 1 Approved Project are within the Target
Cost notified to DBFM Co by the Authority;
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712  whether it has been demonstrated that the Stage 1 Approved Profect
provides value for money assessed in accordance with the measures
identified by the Authority in accordance with paragraph 2.1.4 of this
Section 4 {High Value Changes);

7.1.3  whether the Authorily, acting reasonably, is satisfied that the Migh Value
Change Stage 2 Submission meets the High Value Change
Requiremenis;

714 whather any material changss or amendments to the relevant Project
Document(s) as detailed pursyant to paragraph 4.3.1 of this Section 4
{High Vaiue Changes) are acceptable to the Autharity, acting reasonabiy;
and

7.1.8 whather the High Value Change Siage 2 Submission contains all the
information required pursuant to paragraph 4.3 of this Section 4 {(High
Yalue Changes) {or as otherwise agreed by the parties).

Submission of the High Value Change Stage 2 Submission to the Authority and
consideration of that submisston by the Authority

8.1

8.2

The Authority will consider in good faith High Value Change Stage 2 Submissions
submitted by TXBFM Co and the Authority will not unreasonably withhold or delay
its consent io & High Value Change Stage 2 Submission. The Authority is entitled
o call for such reasonable information and assistance as i considers appropriate
fo enable it to decide whether the High Value Change Stage 2 Submission mests
the Approval Criteria. DBFM Co must reply promplly to all such requests for
further information and assistancs,

As sooh as reasonably practicable after the submission to it of a High Value
Change Stage 2 Submission (including any revised High Value Change Stage 2
Submmission re-submitted by DBFM Co) the Autherity must give written notice of
whethar it

8.2.1 approves the milevant Stage 1 Approved Project (in which case the
Stage 1 Approved Project will be referred to as having recelved "Stage 2
Appraval” or as being a "Stage 2 Approved Froject” or an “Approved
Project” as the context requires); or

822 rejects the Stage 1 Approved Project:

{al on the ground that the High Velue Change Stage 2 Submission
in refation 6 the refevant Slage 1 Approved Project has falled
o meet one oF more of the Approval Criteria {except as
referred to in paragraph 8.2.2(b)(i} or paragraph 8.2.2{b)ii}, in
which case (subject to resubmission under paragraph 8.2.3)
paragraph 8.3 shali apply;

(b}

(] because, as a resulf of any change 1o the Target Cost
referred to in paregraph 2.1.2, the Siage 1 Approved
Project is not in fact Affordable despite the High
Value Change Stage 2 Submission being within the
Target Cost notified by the Authority pursuant to
paragraph 2.1.2 of this Section 4 (High Value
Changes); or

(i) because DBFM Co has failed to mest one or more of
the Approval Criieriz and the sole resson for that
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8.2.3

B.2.4

failure is that any Consent identified by DBFM Co {in
compliance with paragraph 3.4.12 of this Seclion 4
{High Value Changes)) has not been cbtained; or

{iii} ptherwise on grounds other than those set out in
paragraphs 8.2.2{a}, 8.2.2(b)(i} and 8.2.2{b}i) of this
Section 4 (High Valus Changes),

i which case paragraph 8.5 shall apply,

If the Authority rejects the High Valus Change Stage 2 Submission on
tha grounds sef out In paragraph 8.2.2{a) the Authority and DBFM Co will
work together to address the reasons for such failure and atternpt in
good {faith {o produce a revised High Value Change Stage 2 Submtission
for BEFM Co {o re-submit to the Authority.

If.

{a) a resubmitted High Value Change 3Sizge 2 Submission is
rejectad by the Authority on the ground set out in paragraph
8.2 2(a) (sublect ip paragraphs 16.3 to 16.4 {if appiicable) of
this Section 4 (High Value Changes)); or

{b} no resubmission of the High Vaiue Change Stage 2

Submission is made within 30 Business Days of the date of the
notice of rejection {or such longer period as the parties may
agree},

then the relevant Stage 1 Approved Project sha¥ be treated as having
been properly rejected, the provisions of paragraph 8.3 of this Section 4
{High Valus Changes) shall apply and nsither the Authority nor DBFM
Co will have any further ohfigations in ralgtion fo the relevant High Vahie
Change referred o in the High Value Change Stage 2 S8ubmission.

If 2 High Value Change Stage 2 Subimission is properly rejecfed by the Authority

83

84

VWhere this paragraph 8.3 applies {as sel out in paragraph 8.2.2(a), paragraph
8.2.4 and paragraph 16.4.2 of this Section 4 (High Value Changes)) the Authority
shail not be required 1O reimburse or compensate DBFM Co in respect of any
costs relating to the High Value Change inciuding the Change Mansgement Fee,

tf:

8.41

8.4.2

8.4.3

8.44

DBFM Co fails to provide a response to an Authority Change Notice in
accordance with paragraph 3.1 of this Secticn 4 (High Value Changes);
or

{where applicable} DBFM Co {eils fo provide @ High Value Change
Proposal in accordance with paragraph 3.4 of this Section 4 {(Migh Value
Changesy, or

DBFEM Co fails fo submit a High Value Change Stage 2 Submission in
asecordance with paragraph 4.1 2 of Section 4 (High Value Changes), or

the Autheority has validly rejecied a High Value Change Stzge 2
Submission in accordance with paragraph 8.2 and the matter has not
been referred to the Dispute Resolution Procedure or any such dispute
has been defermined as described in paragraph 16.4.2 of this Section 4
{High Value Changes),
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8.4A

848

then, subject to paragraph 17 of this Section 4 (High Value Changes} the Authority
may nolify DEFM Co that the High Value Change Notice is withdrawn and,
following such nofification, may procure the implementation of the High Value
Change without further recourse to DBFM Co, but the Authority must ensure that
the High Value Change is carried out in accordance with Good Industry Practice
and to the standards that wouid have applied to DEFM Co if it had implemented
the High Value Change.

If DBEM Co considers that the implementation of a High Value Change by the
Authority pursuant o paragraph 8.4 impacts on the performance (and/or the cost
of performance {including, without limitation, lifecycle costs)) of the Project
Operations then it may notify the Authority {providing full detafls} of the same
(including the DBFM GCe's proposals for changes required to the Project
Operations or changes 1o the cost of parformance (including, without limitation,
fffacycle costs) of the Project Operations in either case as a result of the relevant
High Value Change (the “HV Reguired Changes™)} and the parties shall seek to
agree:

{a) the impact of the relevant High Value Ghange on the performance {and/for
the cost of performance {inchiding, without limitation, lifecycle cosis)) of
the Project Gperations, and

{9)] the HV Required Changes.

if the parties have been unable to reach agreement on these matters within twenty
{20) Business Days of notification by DBFM Co pursuant to this paragraph 8.4A
then either party may refer the matier o the Dispute Resolution Procedure,

Any HY Required Changes agreed or determined pursuant to paragraph 8.4A
above shall be dealt with by the Authority's Representative issuing an Authority
Change Notice and the retevant provisions of this Schedule Part 16 {Change
Profocof) shall apply except that:

{3) DBFM Co may give notice o the Authority’s Representative that it objecis
to such an Authority Change Notice only on the grounds that the
implementation of the Changs would not give sffect to or comply with the
HYV Required Changes;

{b) he Authofity shalt (i) agree the implementation of the Low Value Change;
or (i) confirm the estimate for the Medium Value Change; or {iii} approve
the High Vaiue Change Stage 2 Submission, {as appropriate} in respect of
the Ghange in accordance with the relevant provisions of this Scheduls
Part 18 {Change Protocal);

(&} the Authority shall not be entitied to withdraw any Authority Ghange
Notice or its agreement as fo the implementation of the Low Value
Change, confirmation of the estimate for the Medium Value Change or
approval of a High Value Change Stage 2 Submission {as appropriate),
issued in accordance with this paragraph 8.48.

If a High Value Change Stage 2 Submission is improperly rejected by the Authority

85

Where fhis paragraph 8.5 applies (as sef out in paragraph §.2.1(b}, paragraph
522 paragraph 82.2{ and paragraph 16.4.1)), the Incurred Change
Management Fee and Third Party Costs incurred by DRFM Co to prepare the High
Velue Change Proposal and Stage 2 Submission, which shall be i accordance
with the activities and budget referred to in paragraph 3.4.4 of this Section 4 (High
Value Changes), in relation to the relevant High Value Change will be paid by the
Authority within ten {13} Business Days of the date on which DBFM Co receives
written notice of the rejection or the date of the deemed rejection (as the case may
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16

11

be) with the date of the rejection or the deemed rejection (as the case may be}
heing the Calculation Date for the purpeses of calculating the amount of the
incurred Change Management Fee (unless a different Calculation Date is
expressly siated in this Section 4 {(High Value Changes) in relation fo the
tircumstances giving rise 1o the entittement of DBFM Co o be paid the Ingurred
Change Management Fee),

Information and nofifications by the Authorify to DBFI Co and cooperation of the
Authority

a1 The Authorily must notify DBFM Co as soon as it becomes sware of any matter
which may have a reasonably foresesabls malerial adverss effect on the viability
of any High Value Change including any:

9.1.1 planning issues likely fo cause a material delay in the anticipated
programme for the High Value Change or material cost increases; and

912 changes to funding which the Authority receives or to the way in which
funding may be applied, either or both of which may affect whether 3
High Value Change is Affordable.

52 The Authority shall provide reasonable assistance to DEFM Co (n relation {o the
procurertent by DBFM Co of @l relevant Consents.

Change Management Fee
The Change Management Fee is 1o relmburse DBFM Co for the time spent by its employees
in project managing the development, procurament and implementation of the High Yalue
Change and shail;
10.1 be based on actual time spent (validated by time sheats);
0.2 be calculated 2t the daily rates as set out in Appendix 2 Part 3 to this Schedule
Part 16 {(Change FProtocol), but capped at the sum set out in the Bigh Value
Change Proposal;
10.3 not include the time of any person who is nof employed by DBFM Co;
10.4 nof include any mark.up or profit ar additiona! overheads;
0.5 be paid in three stages as follows:
10.5.1 an Stage 1 Approval;
10.6.2 on Stage 2 Approvai, and

1083 when any works involved in the High Value Change have bean
completed,

and at each stage DBFM Co shall charge the Authority {sublect to the applicabie cap) only
for the time incurred by its staff up fo completion of {hat stege.

impiementation of the High Value Change

DBFM Co must implement any High Value Change approved by the Authority so as fo
minimise any inconvenience to the Authority and to the provision of Community Services
and in accordance with the Approved Project. Where an extension of time has been agreed
as part of the Stage 2 Approval the relevant Phase Completion Dales shail be extended as
agread in the Approved Projact,
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13

14

Method of Payment of Authority Contrilwition

12.1

12.2

12.3

This paragraph 12 shalt apply where Capital Expenditure for an Approved Project
is to be funded in whole or past by the Authority.

DBFM Go shall invoice the Authority for Capital Expenditure incurred by DBFM Co
to implement a Migh Vaiue Change that is to be bome by the Authorlty according
to the payment scheduie set out in the High Value Change Stage 2 Submission as
referred to in paragraph 3.4.11 of this Section 4.

The Authority shalt make a payment to DBFM Co within fifteen (15} Business Days
of recaipt by the Authority of invoices presemted to the Authority (complete in all
tiaterial respects) in accordance with paragraph 122 of this Saction 4,
accompanied by the relevant evidence {where applicablg} that the relevant part of
the High Vaiug Change has been camried out,

Adjustment to Annual Service Payment

Any adiustrment to the Annual Service Payment which is necessary as a resuit of the
imptementation of a High Vaiue Change shall be calculated in accordance with Saction 6 of
this Schedufe Pari 16 {Change Protfecol).

Due Diligence

14.1

14.2

14.3

14.4

14.5

Where the Authority is funding the High Value Changa, DBFM Co shall procure
that the Senior Lenders shall not withhold or delay any consents which are
reguired pursuant to the Senior Financing Agreements to such High Value Change
other than on the basis that the Senior Lenders, acting pursuant to the terms of the
Sentor Financing Agreements, reasonably believe that one or more of the
cirgumstances set oul in paragraphs 1.2.1 to 1.2.8 of this Section 4 (High Value
Changes) apply.

Where the Authority is not funding the High Value Change, DBFM Co shall
procure that the Senior Lenders do not unreasonably withhold or delay any
consants which are required pursuant to the Senior Financing Agreements to such
High Value Change other than on the basis that the Senior Lenders, acting
pursuant to the terms of the Senior Financing Agreements, reasonably believe that
one or more of the circumstances set out in paragraphs 1.2.1 t© 1.2.8 of this
Section 4 {High Valtie Changes) apply.

The parlies agres that the Senior Lenders may carry out legal, finangial, insurance
and technical due ditigence on any propasal for a High Value Change. The parties
shall agree a budget for the due diligence provided that the costs may not excesd
the lower of (i) 3% of the overall value of the High Value Change in guestion or {ii}
fifty thousand pounds {£50000) unless, in either case, the parties {aching
reasonably) agree ctherwise, Any costs incurred by DBFWM Co as a resulf of the
Senior Lenders due diligence will be reimbursed hy the Authority following the
conclusion of the process in this Sestion 4 {MHigh Value Changes; within ten {10}
Business Days of DBFM Co submitting an inveaice for and evidance of such costs,
subject {0 the invoices being in ascordance with the agreed budgest.

it is acknowledged that High Value Changes (particuiarly where they involve a
change lo the Works or the Facilities} may require authorigation from the insurers
under the Required Insurances. DBFM Co shall notify the relevant insurance
broker immediately upon any material High Value Change being agreed
(materiality being judged in relation to the size and nature of the scope of the High
Vaiue Change).

The parties agree that paragraph 14.2 of this Section 4 (High Valua Changes) of
this Schedule Part 16 (Change Profocol) does not ablige the Senior Lenders o
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18

17

provide any additicnal funding for the relevant High Value Change, which shail be
i their abselute discretion.

Project Documentation

15.1

15.2

Disputes

16.1

18.2

18.3

16.4

The only changes o the Project Jocuments or Anciliary Documents (o be mede as
a result of a High Value Change shall be those identified in the Approved Project
{subject o any amendments o it agreed by the parties).

DBFM Co shall, on completion of the Change, update the as-built drawings and
tha operating and maintenance manuals as necessary to reflect the High Value
Change.

Except as otherwise expressly provided, any dispute conceming any maller
referred to in this Section 4 {High Value Changss) may be teferred by éither parly
o the Dispute Resslution Procedure.

The Authority shall not be entitled to approve a High Value Change Proposal ora
High Value Change Stage 2 Submissian that is the subject of a dispute until the
dispute has been determined,

If the Authority rejects a High Value Change Stage 2 Submission pursuant o the
provisions of paragraph 8.2 2{a} of this Section 4, DBFt4 Co shali be entiiled to
refar the matter for consideration under the Dispute Resoiution Procedure within
ten (1Q) Business Days afler receiving written notice of the Authoriiy's decision.

If, foliowing a referral io the Dispute Resoilutien Procedure, it is agreed or
determined:

16,41  that the High Value Change rejected by the Authority pursuant to
paragraph 8.2.2{a} ¢f this Section 4 met the Approvai Criteria the
Authority shall eithar;

{(8) declare that the retevant High Value Change has
received Stage 2 Approval and that High Vaiue
Change shail procesd; or

{b) declare that its rejection of the relevant High Valus
Change be treated as an improper rgjection and that
the provisions of paragraph 8.5 of this Saction 4 {Migh
Value Changes) shalt apply

18.4.2 the High Value Change did not meet the Approvat Criteria, sava in one of
the respects referred fo in parggraphe 8.2.2(b){H or 822D the
provisions of paragraph 8.3 of this Section 4 (High Value Changes) shail
apply,

The Authority is not entitled to withdraw an Authority Change Notice and procure

implemeantation of a High Value Change in respect of which there is a dispute that has been
referred to the Dispute Resclution Procedure, unless that dispute has been determined in iis
favour and DBFM Co has nof confirmed to the Authority in writing within five (5) Business
Days of the date of the detemmination that i will comply with its obligations under this
Section 4 i accordance with the deterrmination.
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SECTION §
DBFM CC CHANGES
If BBFM Co wishes o introduce a DBFM Co Change, it shall serve 3 notice containing the
inforrmation required pursyant fo paragraph 2 of this Section 5 {DBFM Co Changes) (a
"DBFM Co Notice of Change”) on the Authority.
A DBFM Co Notice of Change shalt

2.1 set out the proposed DBFM Co Change in sufficient detail to enable the Authority
to evaluate it in fuil;

2.2 specify DBFM Co's reasens for proposing DBFM Go Changs;

2.3 ndlcate any implications of DBFM Co Change;

24 indicate what savings, if any, will be generatad by DBFM Co Change, including:
24.1 whether a reduction of the Annual Service Payment is; or
2.4.2  whether such savings will be paid to the Authority in a lump sum,

in each case giving details in accordance with paragraph 8 of this Section 5 (PBFM Co
Changesy,

2.5 indicate whether thers are any crilical dstes by which a decision by the Authority is
rexjuired; and
2.6 request the Authorlty to consult with DBFM Co with 2 view to deciding whether to

agree to DBFM Co Change and, if s0, what consequential changes the Authority
reguires as 3 result

The Authority shall evaluste BBFM Co Notica of Change in goed faith, taking intg account
all relevant issues, including whether:

31 a revision of the Annual Service Payment will ocour;

3.2 the DBFM Co Change may affect the guality of the Services and/or the Works or
the likelihtod of successful complation of the Waorks andfor delivery of the
Bervices {or any of them);

3.3 the DBFM Co Change will interfere with the relationship of the Authority with third
parties;

34 the financial strength of DBFM Co (s sufficient fo perform the Works andior
Services after implementiation of DBEM Co Change;

3.5 the value andfor life expectancy of any of the Facilities will be reduced; or

3.6 the DBFM Co Change materially affects the risks or costs to which the Authorily is
exposed.

As soon as practicabls after recelving DBFM Co Notice of Change, the parties shall meet
and discuss the matters referred {o In | including in the case of a Relevani Change in Law
those matters referred to in Clause 32.4 of this Agreement. During discussions the Authority
may propose modifications to, or accept or reject, DBFM Co Notice of Change.
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if the Authonty accepts DBFM Co Notice of Change {with or without modification) the parties
shall consult and agree the remaining details as soon as practicable and upon agreement
the Authority shall issue a notice confinming DBFM Co Change which shall set out the
agreed DBFM (o Change and:

5.1 shali enter info any documents o amend this Agreement or any relevant Ancillary
Document which are necessary o give effect to DBFM Co Change;

52 subiect {o paragraph 7 of this Section & {LBFM Co Changss), the Annugl Service
Payment shall be revised in accordance with Section 8 (Changing the Financial
Modely of this Schedule Part 16 {Change Profocol); and

8.3 DBFM Co Change shall be implemented within the period specified by the
Authority in its notice of accepiance.

i the Authority rejects DBFM Go Notice of Change, it shall not be obliged to give its reasons
for such a rejection and DEFM Co shall not be enfitled o reimbursement by the Authority of
any of its costs involved in the preparation of DBFM Co Notice of Change.,

Unless the Authority’s written acceptance expressly agrees to an increase in the Annual
Service Payment or that DBFM Co should be entitled to rellef from any of its obligations,
there shalf be no increase in the Annual Service Payment or relief granted from any
obligations as a result of a DBFM Co Change.

if a DBFM Co Change causes, or will cause, DBFM Co's costis or those of a sub-contractor
to decrease, there shall be a decrease in the Annual Service Payment such that any cost
gavings (following deduction of costs reasonably incurred by DBFM Co in implementing
such DBFM Co Change) will be shared on the basis of fifly per cent {(80%) of the saving
being retainad by DBFM Co and fifty per cent (50%) of the saving being paid to the Authority
as 2 lump sum within ten {10} Business Davs of agreemant or determination or by way of
revision of the Annual Service Payment pursuant to Sesclion § (Changing the Financial
Modef) of this Schedule Part 16 {Change Protocol).
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SECTION 6
CHANGING THE FINANCIAL MODEL

Procedure

1

If 2 Relevant Event occurs, the Financlal Modef shall be adjusted in accordance with this
Seclion 8 (Changing the Financial Modef} of this Scheduls Part 18 (Changs Protacof).

Adjusting the Logic or Formulae

2

i it is necessary to make a Logic Adjustment {o permit an Input Adjustment or Assumptian
Adjustment i be made, DBFM Co shall make such Logic Adiustment only:

2.1 1o the extent necessary,

22 it accordance with generally accepted accounting principles in the United
Kingdom; and

2.3 s0 as to leave DBFM Co in no betier and no worse a position.

in order to demonstrate that the conditions in paragraph 2 are met, DBFM Co shall prepars:

31 a run of the Financiat Model befors making any Assumptlion Adiustment or input
Adjustment and immeadiately prior {o making the Logic Adjustment; and

3.z a run of the Financial Mode!l immediately following the Logic Adjustment which
shows that DBFM Co iz in no worse and no better a position following the making
of the Logic Adjustment,

Adiusting the Assumptions

4

Subject to paragraph 5, DBFM Co may make an Assumption Adjustment so that the
Assumptions in the Financizi Model reflect:

4.1 reasonable economic assumptions prevailing at the Adjustment Date; and

4.2 reasonably foreseeable changes in the prospective technicat performance of the
Project arising as a result of the Relevant Fvent,

In making Assumption Adiusiments, DBFM Co may make such adjustments only insofar as
thay relate to the Reievant Event, and such adjustments shall not have sffect in relation to
any period prior to the Adjustment Dale, nor in relation to any aspect of the Project other
than the Relevant Event in the period Tollowing the Adiusiment Date.

Adjusting the Inputs

3

DBFM Co may make Input Adjustments fo the extent required to reflect the Estimated
Ghange in Project Costs arising out of the Relevant Event,

Adjusting the Annual Service Payments

7

It arder to calculate the adiustment to be made to the Annual Service Payments, DBFM Co
shall run the Financial Model after making the logic Adjustments, the Assumption
Adjustments and the Input Adjustments relating to the Refevant Event and permitted by this
Section 8 {Changing the Financial Model) of this Schedule Part 46 {Change Frotocol) so
that, foliowing the Relevant Event, it is in no better and no worse @ position than it would
have besn if no Relevant Event had ocourred.
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] The Annual Service Payments shall be adjusted by such amount as leaves DBFM Co,
following the Relevant Event, in no belter and no worge a posilion than it would have heen if
no Relevant Event had occurred.

Ne petter and no worse

g Any reference in this Agreement to "no better and no worse” or to leaving DBFM Co in "no
better and no worse a position” shall be construed by reference to DBFM Co's:

8.1 rights, duties and liabllities under or arising pursuant to perforrmance of this
Agreement, the Funding Agreemsents, the Construction Contract and Service
Contracts, and

9.2 ability to perform its obligations and exercise its rights under thls Agreement, the

Funding Agresments, the Construction Contract and Service Contracts,

so as to ensure that:

9.3 DBFM Co is left in a position in relation o the Key Ratios which is no better and no
worge in the Post-Adjustment Financial Modal than it is in the Pre-Adjustment
Financial Model; and

94 following the making of the Adjustments, the ability of DBFM Co to comply with

this Agreement is not adversely affected or improved a8 a consgquence of the
Relevant Event,
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APPENDIX 1
Part 1

Catalogue

[REDACTED]



APPENDIX 1
Part 2

Small Works and Services Rates

[REDACTED]



APPENDIX 2
Part 1

Unit Cost for Construction or Installation Costs

[REDACTED]



APPENDIX 2
Part 2

Unit Cost for Lifecycle Maintenance

[REDACTED]



APPENDIX 2
Part2

Unit Costs for Lifecycle Maintenance
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APPENDIX 2
Part 3

Consultant, Sub-Contractor or Supplier Fees

[REDACTED]



APPENDIX 2
Part 4

Unit Costs for Labour Rates

[REDACTED]



SCHEDULE PART 17
COMPENSATICN ON TERMINATION
SECTION 1

COMPENSATION ON TERMINATION FOR AUTHORITY DEFAULT AND VOLUNTARY

TERMINATION

Compensation on Termination for the Authority Defaull and Voluntary Termination

1.1 if DBFM Co terminates this Agreement pursuant fo Clause 39 (Authority Events of
Default) or the Authority terminates this Agreement pursuant to Clause 0 the
Authority shall pay to DBFM Co the "Authority Default Termination Sum” ag set
out in paragraph 1.2

1.2 Subject to paragraphs 14 1o 1.6 below the Authority Default Termination Sum
shall be an amount equal to the aggregate of:

1.2.1
1.2.2

1.2.3

thé Base Senior Debt Termination Amount;
Redundancy Payments and Sub-Confractor 1.osses; and
the amount for which the share capital of DBFM Co and the

Subordinated Debt could have been sold on an open market basis based
on the Relevant Assumptions,

LESS, to the extent it is a positive amount, the aggregate of without double counting in
refation to the caloulation of the Base Senior Debt Termination Amount or the amounts

below:

124

12.5

the value of any right of DBFM Co o recelve insurance procesds {save
where such insurance procseds are heid i the (nsurance Proceeds
Account and are {0 be applisd In accordance with Clause 53.19 of this
Agreement in reinstatement, restoration or replacement or, in the case of
any third party legal liability or employer's liability, in satisfaction of the
claim, demand, proceeding or liability} or sums due and payable from
third partiss (but only when received from third parties) but exciuding any
claims under any Sub-Goniracts or claims against other third parlies
which have not been determnined or have been datermined bul not yet
paid provided that in such case DBFM Co shall assign any such rights
and claims under the Sub-Coniracts or claims against other third parties
to the Authority and give the Authority reasopable assistance in
prosecuting such claims;

to the extent realised befors the Invoice Date the rmarket value of any
other assets and rights of DBFM Co {other than those transfarred to the
Authority pursuant 10 this Agreerment) less liabilities of DBFM Co properly
incurred in carrying out is obligations under this Agreement as at the
Termination Date provided that no account should be taken of any
liabilties and cbligations of DBFM Co arising out of:

{2} agreements or arrangements eniered inte by DBFM
Co o the extent that such agreements or
arrangements were not eptersd into in connection
with DBFM Co's obligations in relation to the Project;
or
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1.3

1.4

1.8

1.6

1.7

{b} agreements or arrangements entered Inio by DBFM
Co to the exient that such agresments or
arrangements were not entered inte in the ordinary
course of business and on commercial arm's length
terms; and

1.2.8 amounts which the Authority is entitled to set off pursuant to Clause
46,12 of this Agreement.

To the extent that such assets and rights referred {o in paragraph 1.2.5 sbove are
not realised and applied by the nvoice Date, DBFM Co shall on payment of the
Authority Default Termination Sum assign such assels and rights o the Authority.

if the aggragate of the amounts referred o in paragraphs 12,1 and 1.2.3 is less
than the Revised Senior Debt Termination Amount, then the Authority Default
Termination Sum shall be increased so that it is equal o the aggregate of the
Revised Senior Debt Termination Amourt and the amount referred to in paragraph
1.2.2 LESS, without double counting in relation fo the calculation of the Revised
Senior Debt Termimation Amount, the amounts referred o in paragraphs 1.24 fo
1.2.6 above, provided always that (a) the amount referred {0 in paragraph 1.2.2
shall only be paid 1o the extent that DBFM Co has demonstrated (o the reasonable
satisfaction of the Authority that the amount will not be applied fin whole or in part}
it payment of any Distribution and (b} if, at the time of termination, there are any
Additional Permiited Borrowings outstanding, no Sub-Contractor Losses shall be
paid in respect of any Sub Contraet in circumstances where there I8 an event of
defauit under such Sub-Contract which wouid entitle DBFM Co to tetminate such
Sub-Contract.

if a Disiribution is made whilst any Additional Permitted Borrowing is outstanding
and DBFM Co has wilfully, or through gross negligence failed to comply with its
ohilgations under clause 5.4.4(z) of the Funders' Direct Agreement then in addition
o the deduction of the Distribution miade pursuant to paragraph v of the definition
of Revised Senior Debt Termination Amount, the Authority shall be entitled o set
off the value of that Distribution a second time against the Authorlty Defauilt
Termination Sum, provided that the amount of the Authority Delault Termination
Surm shall never be iess than the Revised Senior Debt Termination Amount,

i DBFM Co has wilfully or through gross negilgence failed to comply with s
obligations under clause 9.4.4{b} of the Funders' Diract Agreement and there has
been an oversiatement of the cash balances by DBFM Co as at that date which
has caused the Authority to reasonably believe that it would be required to pay a
lesser sum at the Termingtion Date than ¥ astually is required  pay under the
terms of this Section 1 {Compensation on Termination for Authorily Defaull and
Voluntary Termination), then the Authority Default Termination Sum shall be
reduced by the amount of such overstaiement (fo the extent such overstatement is
still applicable at the Termination Date}, provided that the amount of the Authority
Default Termination Sum will never be less than the Revised Senior Debt
Termination Amount.

The Authority Defaull Termination Sum shall be payable in accordance with
Section 5 (General) of this Schedule Part 17 (Compensation on Termination),
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SECTION 2

COMPENSATION FOR DBFM CO DEFAULT

i the Authority terminates this Agreement pursuant fo Clause 40 {DBFM Co Everfs of
Defaull), with the exception of termination pursuant to Clause 40.1.3(b), the Authority shalf
pay to DBFM Co such sum as is caloulated according to this Seclion 2 (Compensation for
DBEM Co Default) of this Schedule Part 17 (Compensation on Tarmination}.

RETENDERING ELECTION

2.1

The Authiority shall be endifled o retender the provision of the Project Operations
in accordance with paragraph 3 (Retenderng Frocedurs) and the provisions of
paragraph 3 (Refendaripg Procedure) shali apply if:

211 the Autherity notifies DBFM Co on or before the date falling twenty' (20}
Business Days after the Terminaticn Date that if intends o retender; and

2.1.2 there is a Liquid Market, and either

{a} the Senior Funders have not exercised their rights to step-in
under clause 5 {Represenfative} of the Funders’ Direct
Agrsement; or

{E) EBFM Co or the Senior Funders have not progurad the transfer
of DBFM Co's rights and liabilities under this Agreement lo a
Suitable Substifute Contractor and have failed to use al
reasonable efforts to do 30

but otherwise the Authority shall not be entitled to re-tender the provision of the
Project Operafions and paragraph 4 (No Refondering Frocedurs) shall apply,

RETENDERING PROCEDURE

4.1

3.2

3.3

34

3.6

The chisctive of the Tender Process shall ha to enter into 2 New Agreement with 2
Compiliant Tenderer.

The Authority shall {subject to any legal requiremaents preventing it from doing so)
use ali reasonable endeavours fo complete the Tender Process s soon as
practicabie.

The Authority shall as soon as reasonably practicable notify DBFM Co of the
Qualificalion Criteria and the other requirements and terms of the Tender Process,
including the timing of the Tender Process, and shall act reasonably in selling
sych requireiments and terms.

DBFM Co authorises the release of any information by the Authority under the
Tender Process which would otherwise be prevented under Clause 61
{Confidentiality} that is reasonably required as part of the Tender Process.

For all or any part of a menth, faliing within the penod from the Termination Date to
the Compensation Date, the Authority shall pay to DBFM Co:

351 the Post Termination Service Ameunt for each completed month, on or
before the date falling ten {10} Business Days after the end of that
month: and
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38

3.7

3.8

3.9

3.1¢

3.11

3.12

3.13

3.14

352 the Post Termination Service Amount for the period from the end of the
last completed month until the Compensation Date, on or before the date
falling twenty {20) Business Days after the Compensation Date.

DBFM Co may, 2t its own cost, appoint a person to monifor the Tendstr Process
for the purpose of maonitoring and reporting to DBFM Co and the Senior Funders
on the Authority's compliance with the Tender Procass.

The Tender Process Monitor shall enter into a confidentiality agreement with the
Autherity in a form acceptable to the Authority and shali be entitied to attend all
mestings relating to the Tender Process, inspect copies of all the tender
documentation and bids and make representations to the Authority as o
complignce with the Tender Process, The Authority shall not be bound to consider
or act upon such representations but acknowledges that such representations may
be referred o by DBFM Co in the event that DBFM Co refers a dispule as o the
Adiusted Highast Compliant Tendser Frice fo the Dispule Resolution Procedure.
The Tender Process Monitor will noi disclose confidential information to DBFM Co
or the Senior Funders or any other person (and shall provide an undettaking o the
Autherity 1o such effect s a candition of his appeintment} bat shall be entitled 1o
advise DBFM Co and the Senr Funders on whether i considers that the
Authority has scted in accordance with the Tender Process and correctly
determined the Adjusted Highest Compliant Tender Price.

if any Post Termingtion Service Amount is less than zero then i may be carried
forward and may be set off against any fultre posiive Post Termination Service
Amounts,

The Authority shall require bidders to bid on the basis that they will receive the
benefit of any outstanding claims under material damage insurance policies and
the amount (if any} standing to the credit of the Insurance Froceeds Account on
the date that the New Agreement is enterad into.

As soon as praclicable after tenders have been received, the Authority shall
{acting reascnably} review and assess the Compliant Tenders and shalf notify
DBFM Co of.

3101 the highest Compliant Tender price:
3102  the Tender Costs; and
3.40.3  its calculation of the Adjusted Highest Compliant Tender Price.

if DBFM Co refers a dispute relating 1o the Adiusied Highest Compliant Tender
Price to dispute resolution in sccordance with Clause 58 (Dispute Resclution}, the
Autherity shall irrespective of such dispute be entiied to enter into a New
Agregment.

The Adjusted Highest Compliant Tender Price shall be paid in accordance with
Sectlon 5 (General) of this Schedule Part 17 (Compensation on Termination).

Subject to paragraphs 1.5 and 1.8 of Secton 8 (Genaraf} of this Schedule Part 17
{Compensation on Termination, i the Authority has not paid an amount equal (o
the Adjusted Highest Compliant Tender Price {o DBFM Co on or before the dete
fafiing two vears after the Termination Date then the following provisions of this
paragraph 3 shail not apply to that termination and the provisions of paragraph 4
(No Retendering Procadurs) shall apply instead.

The Authority may elect at any time prior o the receipt of a Compliant Tender, to

follow the no retendering procedure under paragraph 4 (No Refendering
Procedire) by notifying DBFM Co that this election has been made.

267



NO RETENDERING PROCEDURE

4.4

4.2

4.3

44

Subject o paragraph 4.2, if the provisions of this paragraph 4 (No Relendsring
Procedurs) apply DBFM Co shall not be entitled {o receive any Fost Termination
Sevice Amournt.

if the Authority elects o follow the no retendering procedurs in accordance with
this paragraph 4 (No Refendering Procsdura} after It has elected to follow the
procedure under paragraph 3 (Retendering Procedure), then the Authority shai
gontinue o pay o DBFM Co sach Post Termination Service Amount until the
Compensation Date, in accordance with paragraph 3 {Retendering Procedurst.

in agresing or determining the Estimated Fair Value of the Agreement the parties
shall be obliged o follow the principles sat out below;

431 all forecast amounts of revenues and costs shouid be caiculated in
nominal terms at current prices, recognising the adiustment for
indexation in respect of forecast inflation between the date of caiculation
and the forecast pavment date(s) as setout in this Agreement;

432 the total of alt paymenis of the full Service Payments forecast to be made
from the Termination Date lo the Expiry Date shail be caloculated and
discounted at the Discount Rate;

433 the fotal of afl costs reasonably forecast to be incurred by the Authority
as a result of termination shall be calculated and discounted at the
{scount Rate and deducted from the payment calculated pursuant to
paragraph 4.3.2 above, such costs © include (without double countingy

(@) a reasonable risk assessment of any cost gverruns that will
arise, whether or not forecast in the relevant bass case;

(b} the costs of providing the Services reasonably forecast {0 be
incurred by the Authorily from the Terminagtion Date 1o the
Expiry Date in providing the Project Operations to the standard
required; and

(s3] any rectification cosis required o deiiver the Project Operations
o the standard required {including any costs reasonably
forecast to be incurred by the Authority to cormplete the Works)
and additional operaling cosis required to restore operating
services standards less (to the sextent that such sums are
included in any calculation of rectification costs for the
purposes of this paragraph) the aggregate of,

ix. any insUrance proceeds received {or held in the
insurance Proceeds Account) or which wit be
received pursuant to  policies maintained in
accordance with Clause 63 {Insurance): and

X. amounls payable by the Authority in respect of
Capital Expenditure under this Agreemernt which
have not been paid,

in each case sUch cosis {o be forecast at a level that will deliver the Services to
the standards required by this Agresment.

if the parties cannot agree on the Adjusted Estimated Fair Value of the Agreement

on or before the date falling twenty (20) Business Days after the date on which the
Authority elected or was required pursuant to paragraph 2 (Refendering Election)
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4.5

or paragraph 3 {Refendering Frocadure) to follow the no retendering procedure in
accordance with this paragraph 4 (No Refendering Procedure), then the Adjusted
Estimated Fair Value of the Agreement shall be determined in accordance with
Clause 58 (Dispute Resokition).

The Adjusted Estimated Fair Value of the Agreement shall be paid in accordance
with Section & {Gensral) of this Schadule Patt 17 {Compsnsation on Termination).
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1

SECTION 2

CONSEQUENCES OF TERMINATION FOR FORCE MAJEURE

CONSEQUENCES OF TERMINATION FOR FORCE MAJEURE

1.4

12

if DBFM Co or the Authority terminates this Agreement pursuant to Clause 31.1
{Force Majeure) or Clause 53,14.2 the Autherity shall pay to DBFM Co the "Force
Majeure Termination Sum” as sef out in paragraph 1.2,

Subject to paragraphs 1.4 t6 1.6 below the Force Majeure Termination Sum shail
be an amaount equal to the aggregate of:

121

1.2.2

1.2.3

124

the Base Senior Debt Termination Amount:

Redundancy Payments and Sub-Contractor Losses [t excluding
therefrom any claims for loss of profity,

an amount equal to the Subordinated Debi less an amount equal io the
aggregate of payments of interest pakd on the Subordinated Debi
provided that where such figure is a negative number it shall be instead
fixed at zere, and

an amount equal to all amounts paid to DBFM Co by way of subscription
for shares in the capital of DBFM Co fess dividends and other
distributions paid to the shareholders of DBFM Co provided that where
guch figure is a negative number it shall be instead fixed at zery;

LESS, to the extent it is a positive amount, the aggregsate of (without double
counting) in relation to the calculation of the Base Senigr Debt Termination
Amount or the amounts befow:

1.2.8

128

the value of any right of DBFM Co ¢ receive insurance proceads (save
where such insurance proceeds are held in the Insurance Proceeds
Account and are to be applied in accordance with Clause 53.19 of this
Agreement in reinstatement, restoration or replacement, or in the case ot
third party iegal lizbility or employar's liability, in satistaction of the ¢laim,
demand, proceading or liability) or sums due and payable from third
parties {but only when received from thirg parlies) but sxcluding any
claims under any Sub-Contracts or ¢lalms against other third parties
which have not been determined or have been determinad but not yet
paid provided that in such case DBFM Co shall assigh any such rights
and slaims under the Sub-Confracts or claims against other third pardies
fo the Authority and give the Authority reasonable assistance in
prosecuting such ¢laims;

o the axtent realised before the Invoice Date, the matket value of any
other assets and rights of DBFM Co {other than those transierred to the
Authority pursuant to this Agreement) less liabilities of 2DBFM Co properly
incurred in carrying out its obligations under this Agreement as at the
Tarmination Date provided that no account should be taken of any
abilities and obligations of DEBF# Co arising out of.

(2} agreements or arrangements entered into by DBFM Co to the
gxtent that such agreements or arrangements were not entered
into in connection with DBFM Go's obligations in relation to the
Project, and

{h) agreements or arrangements entered into by DBFM Co to the
extent that such agreements or arrangements were not enfered
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1.3

14

1.5

1.6

1.7

into in the ordinary course of business ahd on comumercial
grav's iength terms; and

1.2.7 amounts which the Authority is entitled fo set off pursuant to Clause
46 12 of this Agreement.

To the extent that such assets and rights referred to in paragraph 1.2.6 above are
nof realised and applied pursuant o that paragraph DBFM Co shall on payment of
the Force Majewre Termination Sum assign such assets and rights fo the
Authority,

If the aggregate of the amounts referred to in paragraphs 1.24, 123 and 1.24 is
less than the Revised Senior Debt Termination Amount, then the Force Majeure
Termination Sum shall be increased so that it is equal to the aggregate of the
Revised Senior Debt Termination Amount and the amount referred 0 in paragraph
1.2.2 LESS, without double counting in relation te the calculation of the Revised
Senior Debt Termination Amount, the amounts referred to at paragraphs 1.2.5 to
1.2.7 sbove; provided always that {a} the amount referred to in paragraph 1.2.2
shall only be paid to the extent that DBFM Co has demonstrated to the reasonable
satisfaction of the Authority that the amount wilf not be paid {in whole or in part} in
payment of any Distribution and (b) if, at the time of termination, there are any
Additional Permitted Borrowings outstanding, no Sub-Contractor Losses shall be
paid in respect of any Sub Contract in circumslances where there is an event of
default under such Sub-Coniract which would entitle DBFM Co o terminate such
Sub-Contract.

if a Distribution is made whilsi any Additional Permitted Borrowing is oulstanding
and DBFM Co has wilfully, or through gross negligence failed to commply with its
obligations under clause 9.4.4(a} of the Funders' Direct Agreement then in a2ddition
to the deduction of the Distribution made pursuant to paragraph v of the definition
of Revised Senior Debt Termination Amount, the Authority shall be entitled to set
off the value of that Distributlon a second time against the Force Majeure
Termination Sum, provided that the amount of the Force Majeure Termination
Sum shall never be less than the Revised Senigr Debt Termination Amount.

If DBFM Co has wilfully or through gross negligence failed to comply with its
obligations under clause 9.4.4(b) of the Funders' Direct Agreement and there has
been an overstatement of the cash balances by DBFM Co as at that date which
has caused the Authority lo reasonably believe that it would be required to pay a
lesser sum at the Termination Date than it actually is reguired to pay under the
terms of this Section 3 (Compensation on Termination for Force Majsurs), then the
Force Majeure Termination Sum shall be reduced by the amount of such
ouersiatement {lo the extent such oversiatement is still applicable at the
Termination Date}, provided that the amount of the Force Majeurs Termination
Sum will never be less than the Revised Senior Debt Termination Amount.

The Force Majeure Termination Sum shall be paid in accordance with Section &
{General) of this Schedule Parl 17 {Compensalion on Termination).
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SECTION 4

CORRUPT GIFTS AND FRAUD, BREACH OF REFINANCING

CONSEQUENCES OF TERMINATION FOR CORRUPT GIFTS AND FRAUD, BREACH
OF REFINANCING

1.1

If the Authority ferminates this Agreement pursuant to Clause 40.1.3(b) or Clause

44.3 the Authority shall pay to DBFM Co an amount equal to the Revised Sanior

Bebt Termination Amount;

LESS, {0 the extent it is a pasilive number, the aggregate of {without double couniding);

12

1.3

1114

the value of any right to receive insurance proceads {save where such
insurance proceeds are held in the nslrance Proceeds Account and are
fo be appled in accordance with Clause 53.19 of this Agreement in
reinstatement, restoration or replacement or, in the case of third party
legal hiabilily or employer's liability, in satisfaciion of the ciaim, demand,
proceeding or lizbility] or sums due and payable from third parties {but
only when received from third parties] but excluding any claims under
any Sub-Cantracts or claims against other third parties which have naot
been determined or which have been determined but not paid provided
that in such case DBFM Co shall assign any such rights and claims
under the Sub-Confracts or claims against ather third parties to the
Authority and give the Authority reasonable assistance in prosecuting
such claims; and

o the extent realiged before the invoice Date, the market value of any
other assets and rights of DBFM Co {other than those transferred o the
Authority pursuant to this Agreement) less fiabilities of DBFM Co properly
incurrad in carrying out #s obligations under this Agreement as at the
Termination Date providsd that no scoount should be taken of any
liabilities and obligations of DBFM Co arising out of:

{a} agraements or arrangements entered into by DBFM Co W the
extent that such agreements or arrangements were not entered
into in connection with DBFM Cd's obligations in refation to the
Project; and

) agreemants or arrangements entered into by BBFM Co to the
extent that such agreements or arrangements were not enterad
into in the ordinary course of business and on commercial
arm's length terms,

To the extent that suich assets and rights referred to in paragraph 1.1.2 above are
nol realised and applied pursuant to that parageaph, DBFM Co shali, on payment
of the sum referred {0 in paragraph 1.1 above, assign such assets and righis 1o the
Attharity,

The sum referred 1o in paragraph 1.1 above shall be pald in accordance with
Section 5 {Generaf) of this Schedule Part 17 {Compensation on Termination).
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SECTION S

GENERAL

PAYMENT AND INTEREST

Following termination for Authority Default, Force Majeurs or Corrupt Gifts or Fraud
or following No Retendering

1.1

1.2

Subject to paragraphs 1.2 and 1.6 below, the Authority shall pay to DBFM Co the
Termination Sum, togethsr with interest on any Base Senior Debt Termination
Amount or Revised Senlor Debt Termination Amount slement of the Termination
Sum at the No Default Interest Rate, on or before the date falling 60 days after the
Notice Date provided that, if the Authority fails {0 pay the Termination Sum in full
by such date, interest shall accrue at the Default Interest Rate on any unpaid
amount from (but not including} such date until the date such amount is paid.

The Autharity may, other than where payment is to be made pursuant fo Section 1
{Compensation on Termination for Authority Default and Voluntary Termination} of
this Schedule Part 17 (Compensalion on Termination), elect fo pay the Adjusted
Estimated Fair Value of the Agreement or the Base Sendor Debt Termination
Amount or the Revised Senior Debt Termination Amount (as relevant) element of
the Tarmination Sum:

1.2.1 in instaiments as follows:

(=} where the Basa Senior Debt Termination Amount or the
Revised Senior Debt Termination Amount or the Adjusted
Estimated Fair Value of the Agreement (as relevant} is greater
than or equal 1o the Gutstanding Frincipal,

i in respect of that element of the Base Senior Debi
Termination Amocunt or the Rewvised Senior [Debt
Termination Amount or the Adiusted Estimated Fair
Value of the Agreement {as relevant) representing the
OQuistanding Principal, on the dates (the “Instalment
Dates") and in the amounis that DBFM Co would
have been required o pay principal {0 the Senior
Funders under the terms of the Credit Agreement had
the Termination Date not oeourred. and

ii, in respect of the surmn {if any} remaining after
deducting the Ouistanding Principal from the Base
Senior Debt Termination Amount or the Revised
Senior Debt Termination Amount or the Adjusted
Estimated Fair Value of the Agreement {as relevant),
in equal instaiments on the Instalment Dates;

{b) where the Base Senjor Debi Termination Amount ar the
Revised Senior Deblt Termination Amount or the Adjusted
Estimated Fair Value of the Agreement {as relevant) is less
than the Quistanding Principal, on the Instaiment Dates pro
rata {0 the amounts that DBFM Co would have been required
to pay to the Senior Funders on sach Instalment Date under
the ferms of the Credit Agreement had the Termination Date
not occurred: or

122 s the parties may otherwise agree.
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1.3

14

15

Froth the Notfice Date until the date of payment, interast shall acorue on any
unpaid element of the Termination Sum at the No Default Interest Rate and be
payable on the next occuning instalment Date.

if the Authorily has elected to pay in accordance with paragraph 1.2 above, i{ may
{on 28 days' prior writtan notice o DBFM Co} elect to pay the outstanding part of
the Adjusted Estimsted bair Value of the Agreement or the Base Ssnior Debt
Termination Amount or the Revised Senior Bebt Termination Amount {85 relevant}
element of the Termination Sum in full on any Instalment Dale. i the Authority:

1.4.1 fails to make a payment DBFM Co in acsordance with paragraphs 1.1 or
1.2 ot 1.3 above, ar

1.4.2 hreaches Clause 57 4,

DBFM Co may issue a notice to the Authority declaring any unpaid and
outstanding element of (as applicable) the Adjusted Estimated Fair Value of the
Agreemeant or the Base Senior Debt Termination Amount or the RKevised Senior
Debt Termination Amount {as relevant} element of the Temination Sum and any
accrued but unpaid interest to be immediately dug and payabie.

To the extent that the Adjusted Estimated Fair Value of the Agreement is less than
zerg, then an amount equal to the Adusted Estimated Fair Value of the
Agreement shall be due and payable by DBFM Co to the Authorty on the
Compensation Date.

Following Ratendering

1.8

1.7

Subjest to paragraphs 1.8 and 1.10, following a retendeting exercise under
Section 2 (Compensation for DBFM Co Defaulfy of this Schedule Part 17 the
Authority shall pay to DBFM Co an amount equal to the Adjusted Highest
Compliant Tender Price no later than the date faliing twenty (20) Business Days
after the later of.

1861 ine dale of the New Agreement; and

162 if DBFWM Go has referred a dispute relating to the Adjusted Highest
Compliant Tender Price to dispute resolution pursuant to paragraph 2.11
of Bection 2 (Compensation for DBFM Co Dsfault) of this Schedule Part
17, the date on which the dispute is finally determined in accordance with
Clause 56 {Dispute Resolution,

provided that, lo avold doubt, If the dispute referred by DBFM Co 1o dispute
resalution (pursuant to paragraph 1.7.2 above) conceris only 2 proportion of the
Adjusted Highest Compliant Tender Price then the Authority shall pay the
undisputed proportion of such sum no later than 20 Business Days after the dals
referred to in paragraph 1.7.1 above (the "Undisputed Payment Date") and the
Authority shall pay interest to DBFM Co on any amount of the Adjusted Highest
Gomptiant Tender Price which has been withheld, from the Undisputed Paymeant
Date until the date on which payment is due under paragraph 1.7.2 above at the
No Default Interest Rate.

If the Authority has receivad all bids from bidders under the Tender Process and
has received a Compliant Tender but decides not to complete the Tender Process,
it shall notify GBFM Co of this decision and (if the Adjusted Highest Compliant
Tender Price is a positive number] pay to DBFM Co an amount squal to the
Adjusted Highest Comipliant Tender Price within 20 Business Days of such
nolification.

274



3.

1.8

1.8

If the Authority fails to pay the Adjusted Righest Compliant Tender Price (or any
proportion thereof) by the date on which payment is due in accordance with
paragraph 1.7 or paragraph 1.8 zbove, the Authority shall pay to DBFM Co
interest on such unpaid amount, which shall accrue on such amount at the Default
Interest Rate from (but not including) the date on which payment is due in
accondance with paragraph 1.7 or paragraph 1.8 above until such amount is paid.

If the Adiusted Highest Compliani Tender Price Is rero or & negative number then,
on entering into the New Agreement with the New DBFM Co, the Authority shall
have no obligation o make any payment to DBFM Co and {if a negative number)
an amount equal o the Adjusted Highest Gompliant Tender Price shall be due and
payabie by DBFM Co to the Authority on the date of the New Agreement or {where
paragraph 1.8 applies) within 20 Business Days of nofification from the Authority
pursuant to that paragraph.

Fuli and Final Settlement

2.1

2.2

Costs

Any and all sums ifvevocably paid by the Authority to DBFM Co under this
Scheduls Part 17 (Compensation on Terminaffony will be in full and final
setilement of each party's rights and claims against the other for breaches andfor
termination of this Agreement and any other Project Document whether under
contract, delict, restitition or otherwise but without prejudice to;

211 any antacedent lizbility of DBFM Co fo the Authority which the Authority
has heen unable to st off pursuant to Clause 48.13 of this Agreement;

21.2  any antecedent liability of either pasty lo the othar that arose prior o the
Tarmination Date (but not from the termination itself) 1o the extent such
lizbilty has not already been taken into account in determining or
agreeing the Authority Default Termination Sum, Adjusted Highest
Compliant Tender Price, or Adjusted Estimated Fair Value of the
Agreement, the Force Majeure Termination Sum or the sum due in
accordance with Section 4 (Corupt Giffs and Fraud, Breach of
Refinancing) of Schedule Part 17 (Compensation on Termination} {the
“Corrupt Gifts Termination Sum”) as the case may be; and

2.1.3 any Habilities arising in respect of any breach by sither parly of their
obligations under Clause 47.6 of this Agreement which arises or
continues after the Terminadion Date,

If gither the Adjusted Highest Compliant Tender Price or {as the case may be} the
Adjusted Estimated Falr Vaiue of the Agreement is zero or @ negative number the
Authority shall be releasad from all liability to BBFM Co for breaches andfor
termination of this Agreement and any other Project Document whether under
contract, delict, restitution or othetwise save for:

221 any antecedent liability of the Authority which arose prior to the
Termination Date (but not from the termination itselfl) to the extent such
liability has not aiready been taken into account in determining the
Adjusted Highest Compliant Tender Price of the Adlusted Estimated Fair
Value of the Agresmani {as the case may be); and

222 any labilities arlsing in respect of any breaech by either party of their
ohbligations under Clause 47.6 of the Agreement which continues after
the Termination Date.

The costs andior expenses to be taken into account in the caleulation of all termination sums due
pursuant to this Schedule Fart 17 (Compensation on Termination) shall only be such costs andfor
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expenses {0 the extent that they are reasonabie and proper in quantum and shall have bean or will be
reasonably and properly Incurred and shall oaly be counted once,

4, Undisputed Amounts

tf the calctidation of any termination amount is dispuied then any undisputed elemant of that amount
shall be paid in accordance with this Section & (General) of this Schedule Part 17 (Compensation on
Termination) and the disputed elemant shall be dealt with in accordance with Schedule Part 20
(Dispute Resolution Procadure).

&, Outstanding Senior Debt Amount

§.1 The Authority shall be entitied to rely on the certificate of the Security Agent as
conclusive as to the amouni of the Base Senior Debt Termination Amount or
Ravised Senior Debi Termination Amount {as the case may bse) outstanding at any
relavant time.

9.2 The receipt by the Security Agent of the Base Senior Debt Termination Amount or
Revised Senior Debt Termination Amount or elements thereof {as appropriate) {as
the case may be) (and where appropriate any accrued interest or breakage costs
as cerlified 0 accordance with paragraph 5.1 above) shall discharge the
Authority's obligations fo pay such sums o DBFM Co.
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SECTION 6
DEFINITIONS

“Adjusted Estimated Falr Value of tha means the Estimated Fair Value of the
Agreement” Agreement adjusted as follows:

{a) where in respect of any month or part of
a month from the Terminzdion Dale to
the Compsnaation Date the Post
Termination SHervice Amount is a
negative number, the aggregale of all
such negative Post Termination Service
Amourds shall be set against and shaif
reduce the Estimated Fair Value of the
Agreement  (whether or not  such
amounis have been set-off by the
Authority pursuant fo paragraph 3.8 of
Section 2 {Compsensation for DBFM Co
Defaulfy of this Schedule Part 17
{Compensation on Terminationy);

and the aggregate of the following amounts shall
be deducted from the Estimated Fair Value of the
Agreement!

{b} the Post Termination Service Amounis
actuaily paid by the Autharity o DEFM
Co prior to the Compensation Date;

{c} the Tender Costs, and

{d} amounts that the Authority is entifled o
sat off or deduct;

and the aggregate of the following amounts shall
be added to the Estimated Fair value of the
Agreement:

(e all credit balances on any bank accounts
held by or on behalf of DBFM Co on the
date that the Estimated Fair Value of the
Agreement is salculated,; and

(f; any insurance proceeds and other
amounts owing o DBFM Co {and which
DBFEM Co (s entitled to retain), 10 the
extent not inciuded in (&),

to the axtent that

i {e} and {f} hava not been dirsctly
taken into account in caicudating
the Estimated Fair Vaiue of the
Agreement; and

ii. the Authorily has received such
amounts it accordance with this
Agreemant or such amounis are
standing to the credit of the
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“Adjusted Highest Compliant Tender Price”

Insurance Proceads Account;

means the price offered by the Compliant
Tenderer (if any} with the highest tender price,
and if no Compliant Tenders are received zero,
adjusted as follows:

(&)

wherg I respect of any month or part of
a menth from the Termination Date to
the Compensaiion Date the Post
Tetmination  Service Amount is a
negative number, the aggregate of all
such negative Post Termination Sarvice
Amounts shall be set against and shall
reduce such highest tender price
{whether or not siich amounts have heen
set-off by the Authority pursuant to
paragraph 3.8 of  Section 2
{Compensation for DBFM Co Defaulty of
this Schadule Part 17 {Compensation on
Tarmination)),

and the aggregate of the following amounts shall
be deducted from such highest tender price:

{b}

()
)

the Post Termination Service Amounis
actually paid by the Authority to DBFM
Co prior to the Compensation Date;

the Tender Costs: and

araounts that the Authority is entitled to
set off or deduct

and the aggregate of the following amounts shall
be added to such highest tender price:

e

(f}
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all credit balances on any bank accounts
held by or on behalf of DBFM Co on tha
date that the highest priced Compliant
Tender is received; and

any  insurance proceeds and other
amounts owing to DBFM Co {and which
DBFM Co is entitled to retain), to the
extent not included in (&)

to the extent that
i. {8} and () have not been
directly taken into zccount
in that Compliant Tender;
and

i, the Authority has received

suich amounts in
accordance with fhis
Agreemeant;



“APB Distribution”

“Base Senior Debt Termination Amount”

means, for the period during which the Additional
Permitied Borrowing subsists, an amount equal
to the aggregate of all Distributions made during
that periad up to an amount equal to the principat
of the Additional Parmitted Borrowing on the first
day of that peried;

means, subject b Clause 4.3;

{a) all  amounis  oulslanding at  the
Termination Date, including interest and
Defauit Interest accrued as at that date,
from DBFM Co fo the Senior Funders in
respect of Permitted Borrowings (other
than in raspect of Additional Permitied
Borrowing); and

{b} all amounts including costs of earty
termination of interest rate hedging
arrangemeanis and other hreakage costs,
payable by DBFM Co o the Senior
Funders as a result of a prepayment in
respact of Permitted Borrowings ({ather
than in respect of Additional Permittad
Borrowing), or, in the cese of early
termination of interest rate hedging
arrangements only, as & resuf of
fermination of this Agreement, subject to
DBEM Co and the Senior Funders
mitigating ail such costs to the extent
reasonably possible;

legs, to the exent it is a positive amount the
aggregate of {without double counting in relation
to the calculation of the Base Senior Debt
Termination Amoumt or the amounts below)

3 any amounis claimable on or after the
Termination Date i respect of
Contingent Funding Liabifities;

it, all amounts inCluding costs of early
termination of interest rate hedging
arrangements  and other breakage
costs, payable by the Senior Funders
to DBFM Co as a result of prepayment
of amounts cutstanding in respect of
Parmitted Borrowings {cther than in
respect  of  Additional  Permitled
Borrowing), of, in the case of early
termination of interest rate hedging
arrangements only, as a result of
termination of this Agreement;

fit. all other amounts received by the
Senior Funders on or after the
Termination Date and before the date
on which any compansation is payable
by the Authority o DBFM Co as a
result of enforcing any other rights they
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“Compensation Date”

“Compliant Tender”

“Compliant Tenderer”

“Contingent Funding Liabilities”

“Credit Agreement”

“Doemed New Agreement”

may have; and

i, all credit bajances on any bank
accounts {but exciuding the insurance
Proceeds Account) held by or on
behalf of DBFM Co on the Termination
Date,

means either:

{@) if paragragh 3 (Retendering Procedure}
of Section 2 (Compensation for DBFM
Co Defaulf) of this Schedule Part 17
{Compensation on Termination) applies,
the earlier of

i. the date that the New Agreement is
entered into; and

ii. the date on which the Authorty
pays the  Adjusted  Highest
Compliant Tender Price o DBFM
Co; or

{b} if paragraph 4 (Mo Ralendsiing
Procedure) of Section 2 {Compsnsation
for BBFM Co Defaull) of this Schedule
Part 17 (Compensation on Temyination
applies, the date that the Adjusted
tstimaled Fair Yalue of the Agreement
kas been agreed or determined;

means a tender that meets zli of the Qualification
Criteria;

migans a Suitable Substiiute Contractor who
submits a Compliant Tender;

any contingent Habilities of the Shareholders in
respect of financial ohligations gwed to DBFM Co
andfor Senior Funders upder the Funding
Agreements in relation to the Project which are
triggered as a result of of in relation o the
terpnination of the Agreement, inciuding (without
limitation) quaranteas or letters of credit in
respect of Subordinated Debt but excluding any
guarantees or letters of credit issued in support of
the obligations of the Contracior andlfor the
Service Provider undar the Sub-Cantracts;

means the credit agreement dated on or around
the dale hersof between DBFM Co Holdeo
Norddeutsche Landesbank Girozentrale and
Nord/LB Luxembourg S.A. Covered Bond Bank
or as amended as permitted pursuant to Clause 4
{Project Documenisy,

means an agreement on the same terms and
conditions as this Agreemenf, a5 at the
Termination Date, but with the foliowing
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“Discount Rate”

“Estimated Fair Value of the Agreement”

“Fair Value®

amendgmeants:

a) if this Agreement is terminated prior {c a
Phase Actus! Complefion Date, then the
Longstop Date rmelevant  Longsiop
Date(s) shall be extended by & period to
aliow a Hew DBFM Co {had one been
appointed) io achieve the relevant Phase
Actual Gompletion Datel{s) prior to the
lLongstop Date jrelevant Longsiop
Date(s)];

b) any accrued Deductions andfor Warning
Notices shall, for the purposes of
termingtion only, and without prejudice to
he rights of the Authority to make
financial deductions, ha cancelled; and

) the term of such agreement shall be for
a period egual to the term from the
Termination Date to the Expiry Date;

means a discount rate expressed as {1+ real
base case project IRR + Gilt B ~ Gilt Ay {1 + i) «1]

where:

“real base case project IRR" is the real pre-tax
Base Case IRR as set out in the Financial Modsl
af Financial Close,

' s the agreed assumed forecast rate of
increase in RPI set out in the Financial Model as
at Financial Close, for the remaining term of the
Agraemant;

Gt A" is the real vield to maturity on &
benchmark government Gilt instrument of the
same maturly as the average life of the
outstanding Senfor Debt as shown in the
Financial Model at Financial Chse; and

"Gilt B is the resl vield to maturity on a
benchmark government Gilt instrumeant of the
same maturity as the average life of the
outsianding Senior Debi as shown in the
Financial Model as on the Termination Date;

means the amount determined in accordance
with paragraph 4 {No Relendsring Procedure} of
Section 2 (Compensation for DBFM Co Defaulh
of this Schedule Part 17 {Compensation on
Tarminafion) that & third parly would pay to the
Authority as the market value of the Deemed
Mew Agreement;

means the amount at which an asset or liability
could be exchanged in an arms iengih
transaction between informed and willing parties,
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“Invoice Date”

“Liquid Market”

“Market Value Availability Deduction Amount”

“"Market Value of the Agresment”

“Naximum Service Payment”

“New Agreement”

other than in a forced or liguidated sale;

means, in respect of the Authority Default
Termination Sum, the Force Majeure Termination
Sum or the Corupt Gifts Terminafion Sum {as
appropriate], the date thed is the later of;

ta) the date on which the Authority receives
an invoice from DBFM Co for the
relevani termination sum; and

(B the date on which the Authority receives
the supporting evidence required
pursuant o Section 5 (General) of this
Schedule Part 17 {Compensation ©n
Terminalion);

means that there ara sufficient willing parties
{being at least two parties, each of whom is
capabla  of being & Suitable Substitite
Contractor) in the market for design, buiid,
finance and maintain contracts ar  similar
contracts for the provision of services {in each
case the same as or similar to this Agreement}
for the price that is likely to be achieved through a
tender to be a reliable indicator of Fair Value
provided always that any vehicle controlled and
established by the Senior Funders specifically for
the purposes of the Project and to which this
Agreement may be novated shall be discounted
in assessing whether there are sufficient willing
parties in the market for such purposes;

means for any month or part of a month, an
amount equal 1o the availability deduction that
was made {0 the Manthiy Service Payment uhder
paragraph 4 of Section 3 of Schedule Part 14
{Payment Mechanism in the month immediately
preceding the Termination Date, less an amount
aquzl to any availability deduction that was made
for & Functional Area which was unavailable at
the Termination Date but which has subsequently
become available whether as a result of the
Authority  incurring  Rectification  Costs o
otherwise,

means the value of the consideration payable by
the New DBFM Co to the Authority in
consideration for the entering info of the New
Agreement,

means one twelth of the Annual Service
Payment;

means an agregment on the same ierms and
conditions ag this Agreement at the Termination
Dats, but with the following amendments:

{z} if this Agreement is terminated pricrto a
Phasge Actual Completion Daig, then the
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“New DBFM Co*

“No Default Interest Rate™

“Notice Date”

“Cutstanding Principal”

“Post Termination Service Amount”

relevant Longstop Date(s) shall be
exiended by a period fo allow a New
DEFM Co fo achieve the relevant Phase
Actual Completion Date(s) prior o the
relevant Longstop Date{s);

(o) any accrued Beductions and/or Warning
Notices shall, for the purposes of
termination only, and without prejudics to
the rights of the Authority fo make
fingncial deductions, be cancelled;

(c} the term of such agreement shall be
squal io the term from the Termination
Date: until the Expiry Date; and

{d} any other amendments which do not
adversely affect the DBFM Co;

means the person who has entered or who wili
anter into the New Agreement with the Authority;

means the rate caloulaled n accordance with
Clause 8.1 of the Credit Agreement;

means the later of the Termination Date and (if
paragraph 4 {No Relendering Procedursy of
Bection 2 {Compensation for DBFM Co Defaull)
of this Schedule Part 17 (Compensation on
Termination) applies} the date that the Adjusted
Estimated Fair Valug of ihe Agreemant has been
agread or determined;

means the principal amount outstanding at the
Temination Date of each borrowing {other than
any borrowing under any equity bridge faciity)
under the Credit Agregment;

means for the purposes of paragraph 3
(Retendering  Progessy of  Section 2
(Compensation for DBFM Co Default) of this
Schedule  Pat 17 (Compensafion  on
Tarmination), for the whole or any part of a month
for the petied from the Temmination Date fo the
Compensation Date, an amount egual fo the
Maximum Sarvice Payment (pro rata for part of a
manth} which would have been payable under
this Agreement had this Agrsement not been
terminated, less an amount equal to the
aggregate of {without double counting):

fa) {whate relevant) the amount by which
tha Post Temnination Service Amounis
for the previous month was less than
zZere;

{b) the Market Value Availability Deduction
Amount for that month, and

(c) the Rectification Costs incurred by the
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*Qualification Criteria”

“Rectification Costs”

“Redundancy Payments”

Authority in that month;

means the ¢riteria that the Authority requires
tenderers o meet as part of the Tender Process,
which {subject to compliance with procurement
ragulations) shall be;

{a) the New Agreement terms;

{b} tenderers should have the financial
ability to pay the capital sum tendered
for the New Agreement and the financial
ability to deliver the Works and/or the
Services {as appropriate} for the price
tendered;

{c) the tenderers may only bid on the basis
of a single capital payment o be made
on the date of the New Agreement;

(d) the tenderer i3 experienced in providing
the Services or similar services,

{&) the technical solution proposed by the
tenderers is capable of delivery and the
tenderer 8 technically capable of
delivery of the Services; and

{f) any other tender criteria agreed by the
Authority and the BBFM Co;

means, for the purpgses of any Termination Date
that occurs afler @ Phase Actual Completion
Date, an amount equat to the reasonable and
proper gasts incurred by the Authority in a
particuiar month or part of a month in ensuring
that the Services are available;

means redundancy payments and  other
termination payments which are required under
Law to be made to employees of DBFM Co
reasonably and properly incurred by DBFM Co
arising as a direct resuit of terminating this
Agreement (provided that DBFM Co shall use all
reaspnable endeavours to mitigate its loss} and
provided that in calculating such amount no
account shouid be taken of any liabifities and
obligations of DBFM Co arising out of,

{a) contracts of employment or  other
agreements or arangements entered
inte by DBFM Co to the extent that such
contracts of employment agreements or
arrangements were not entered into in
conneclion with the Froject; and/or

{b) contracts of employment or other
agreements or amangements entered
into by DBFM Co to the extent that such
contracts of empioyment agreements or
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“Relevant Assumptions”

"Revised Senior Debt Tarmination Amount”

arrangements were not entered into in
the ordinary course of business and on
commercial arm's length terms;

means the assumptions that the sale of DBFM
Co is on the basis that there is no default by the
Authority, that the sale is on a going concern
basis, that no restrictions exist on the transfer of
share capilal, that no Additional Permitted
Borrowing has taken place and therefore that the
effect of the Additional Permitted Borrowing on
the calculation of such amount is disregarded but
that othenwise the actual state of affairs of DBFM
Co and the Projectis faken into account;

means, subject o Clause 4.3

{a) ail  amounts outstanding &t the
Termination Date, including fnterast and
{other than in respect of Additional
Permitted Borrowing) Default Interest
agoruad as at that dale, from OBFM Ge
to the Senior Funders in respact of
Permittad Borrowing, and

{t) all amounis including costs of early
termination  of interest rafe hedging
arrangemenis and other breakage costs,
payable by DBFM Co fo the Senior
Funders as a result of a prapayment in
respect of Permiited Borrowing, or, in the
case of eatly termination or interest rate
hedging arrangements only, as a resulf
of termination of this Agreement subject
o DBFM Co and the Senior Funders
mitigating all such costs o the extent
reasonably poassible;

less, to the extent it (s a positive amount, the
aggregate of {without double counting in relation
10 the calculation of the Ravised Senior Debi
Tennination Amount or the amounts below);

i, all credit balances on any bank accounts
{but excluding the Insurance Proceads
Account) held by or on behalf of DBFM
Lo on fthe Termination Date;

il any amounts claimable on or afler the
Termination Date in  respect of
Contingent Funding Liabliities;

ii. al amounts, including costs of early
termiration of interest rate  hedging
arrangements and other breakage costs,
payable by the Senior Funders to DBFM
Co as a result of prepayment of amounis
outstanding in respect of Permitted
Borrowing, or, in the case of early
termination of interest rate hedging
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“Senior Debt”

“Senior Funding Agraements”

“Sub-Contractor Losses”

Y,

arrangements only, as a resuit of
termination of this Agreement;

all other amounts raceived by the Senior
Funders on or after the Termination Date
and before the date on whish any
compensation s payable by the
Authority to DBFM Co as a result of
enforcing any other rights they may
have; and

all APB Distributions;

means the financing provided by the Senior
Funders under the Senior Funding Agreements;

has the meaning givern in Schedule Part 1
{Definifons and inlsrprelation);

means.

(a)

(b}

the amourt reasonably and properly
payable by DBFM Co o the Coniractor
under the terms of the Construction
Contract as a direct resuit of the
fermination of this Agreement provided
that such amount shall be reduced t6 the
extent that DBFM Co fails to use gl
reasonable endeavours to mitigate such
amount, and

the amount reasonably and properiy
payable by DBFM Co to the Service
Provider under thair respective contracts
with DBFM Co {as ihe case may be) as
g direct result of the termination of this
Agreement provided that such amount
shall be reduced to the extent that DBFIW
Co fails to use alf reasonabls
endeavours to mitigate such amount;

provided that in both cases no account should be
taken of any liabilities and obligation of DBFM Cao
o the Sub-Contractors arising out of;

c
N
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agresmenis or arrangsments eniered info
by DBFM Co andior the Sub-Contractors to
the extent that such agreemenis or
arrangements were not entsred into in
connection with those parties obligations in
reiation to the Project; andior

agreaments or arrangements entered into
by DBEM Co and/or the Sub-Contraciors to
the axient that such agreements or
arrangements weare not entarsd into in the
ardinary cowrse of business and on
commercial arm's length terms;



“Suitable Substituts Contractor”

“Subordinated Debt”

“Yender Costs"

“Tender Process”

*Tender Process Monitor”

“Termination Sum”

has the meaning given in the Funders' Direct
Agreement;

means all of the debt incurred by DBFM Co to the
Subordinated Funders in thelr capacity as such;

means the reasonable and proper costs of the
Authority incurred in carrying out the Tender
Process andfor in connection with any calculation
of the Estimated Falr Value of the Agreement;

meanhs the process by which the Authority
requests tenders from any parties inferested in
entering info & New Agreement evaluates the
responses from thosa inferested parties and
enters into a New Agreement with & new service
provider, [n accordance with paragraph 3
(Refendering  Procass) of  SBection 2
{Compensation for DBFM Co Defaufty of this
Schedule Part 17 (Compensation  on
Terminationy;

means the person appointed under paragraph 3.6
of Seclion 2 (Compensglion for DBFM Co
Defauff) of this Schedule Part 17 (Compensation
onr Terminationy;

means any compensalion payable by the
Authority {0 DBEM Go pursuant {0 this Schedule
Part 17 (Compensafion  on  Tenninglion)
fexciuding the Adiusted Highest Compliant
Tender Price).
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SCHEDULE PART 18

HANDBACK PROCEDURE

DEFINITIONS

in this Schedule Part 18 (Handback Procedurs) and elsewhere In fhis Agreement (save
where Schedule Part 1 {Definftfons and interprofations) provides to the contrary) the
following words shall have the following meanings:

“Handback Works” means the maintenance works (if any) required o be
camied out in respect of the Faciliies In order to
procure that they wilk, on the Expiry Date, satisfy the
Handback Reguirements,

“Handback Programme” means the programme for carrying owt the Handback
Works over the remainder of the Projest Term
gdescribing the tolal works to be carried out and the
method of carrying out such works during the overall
period in which the Handback Works are to be
execuisd,

“Handback Amount” meadns the aslimated cost of camrying out the Handback
Works.

On the BExpiry Date, each element of the Facilities shall be in a condition: which is:

241 consistent with dus performance by DBFM Co of the Service Level Specification
and the Method Statements; and

22, consigtent with the Facliities and each of the elements of ther having been
designed and constructed in accordance with the applicable design tfe
requirerments set out in section 9 of the Authority's Construction Requirements,

togather referred to as {the "Handback Requirements"),

Not less than twenty four (24) months prior to the Expiry Date, DBFM Co and the Authority's
Representative shal conduct a joint inspection of the Facilities.

Within twenty {20} Business Days afier the completion of the inspection, if it is found that
any element of the Faciliies s not in & condilion consistent with the Handback
Requiremeants, DBFM Co shall forthwith provide to the Authority's Representative in
accordance with Schedide Part 8 (Review Procedurs):

4.1 DBFM Co's proposal 8s fo the Handback Works;
4.2 DBFM Co's proposal as o the Handback Programme; and
4.3 DBFM Co's estimate of the cost of the Handback Amount.
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Tha Authority's Represeniative may, within twenty (20) Business Days after receipt of the
details set out in paragraph 4 from DBFM Co, raise comments in accordance with paragraph
3 of Schiadule Part 8 {Review FProcedure) on DBFM Cud's proposals and estitnate referred to
in paragraph 1 above.

On agreement, or determination in accordance with Schedule Part 20 (Dispute Resoluffon
Procedure), of the Handback Works, the Handback Programme and/for the Handback
Amount (as the case may be), DBFM Co shall procure that the Handback Works are carried
ot in accordance with the Handback Programme so 83 1o meet the Handback
Requiremenis. DBFM Co shali camy out the Handback Works at its own oost
notwithstanding that the actual cost of the Handback Works may be higher than the
Handback Amount.

From the date of the agreement (or determination in accordanse with Schedule Part 20
{Pispute Resoiution Procedure)) of the matters identified in paragraph 6, the Autharity shall
be entitled to withhold

7.4 in the period prior to the Senior Debt Discharge Date (as at the date of this
Agreement), six and a half per cent {8.5%); and

7.2 thareafter forty per cent (40%),

in each case of pach subsequent Monthly Service Payment up 10 the amount of the
Handback Amount (the “Withheld Amount”} and the provigions of paragraph 11 shai!
apply. The Authority shall pay such amounts into an interest bearing account in s own
name {the "Retention Fund™).

DEFM Co may elect by notice in writing 1o the Authority within ten (10) Business Days of the
agreement (or determination in accordance with Schedule Part 20 (Dispute Resolution
Procedure)) of the matters identified in paragraph 6 to procure the provision of a bond (the
"Handback Bond™) in favour of the Autherity {and in a form acceptable to the Authority
{acting in s sole discretion}) for an amount aqual to the Handback Amount and from a bank
or insurance company authorised to carry out business in the Linited Kingdom, and upon
delivery of the sama to the Authority, the provisions of paragraph 7 shall not apply,

DBFM Co shali carry out the Handback Works to the satisfachion of the Authority's
Representative in accordance with Good Industry Practice and in accordance with the
Handback Programme so as to meet the Handback Requirements.

Notwithstanding:

104 the agresment of the Authority's Represeniative fo any Handback Works, the
Handback Programme or the Handback Amount;

10.2 the participation of the Authority's Representative in any inspection under this
Schedule; andfor

10.3 the complete or partial carrying out of the Handback Works,

DBFM Co shall not be relieved or absoived from any obligation to conduct any olber
inspection or to parform any other works in accordance with the Service Level Specification
and Mathod Statement.

Where this paragraph 11 applies, if and to the extent that DBFM Co carvies out any material
part of the Handback Works in accordance with paragraph 8, DBFM Co may make a claim
for payment for the work carred out.  Any such claim shall be accempanied by a certificate
by DBFM Co setling out the works performed and the value of such works. The Authority
shall be entitled to require any reascnable further evidence in respect of the valuation of the
works. The Authority shall make payment of the amount of g valid claim within twenty {20}
Business Days of the date of the claim and shall be entitied o withdraw that amount from
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the Retention Fund, If at any me the amount in the Retention Fund is insufficient fo cover
the costs clalmed by DBFM Co, the Authority shall pay the unpaid portion of such valid ¢laim
from any amounts which subsequently stand {o the credit of the Redention Fund, in the
avent that the amount remaining in the Retention Fund on the Expiry Date is insufficient to
cover DBFM Co's costs which have not been paid, DBFM Co shall hear the balance of such
costs itsslf.

Mot later than sixly (60} Business Daye hefore the Expiry Date, DBFM Co and the
Authority's Representative shall conduct a joint ingpection of the Facilities, Such Inspection
shall confirm whsather or not the condition of the Facilities is in accordance with paragraph 1
above.

On, or within ten (10) Business Days after, the Expiry Date, the Authority's Representative
shall either;

13.1 issye fo DBFM Co a Handback Certificate and refum the Handback Bond or pay
any balance slanding fo the credit of the Retention Fund {as appropriate), to
DBFM Co: or

13.2 notify DBFM Co of its decision not to issue the Mandback Certificate stating the
reasons for such decision.

Any notice given by the Authority's Representative in accordance with paragraph 13.2 shall
sgt out sach respect in which the Handback Works have noi been completed or the
Facilities do not comply with the Handback Reguirements and shall siate the Authorty
Representative’s estimate of the cost of procuring that the Facililes comply in all respegis
with the Handback Requirements.

DBFM Co may, within twenty (20) Business Days after receipt of the notice given in
accordance with paragraph 13.2 by notice to the Authority's Representative, object to any
matter set qut in the Autheiity's Representative's nolice. The notice from DBFM Co shall
give datails of the grounds of such objection and shali set cut DBFM Co's proposals in
respect of such matiers.

If no agreement is reached belween DBFM Co and the Authority's Representative as © any
matter refeired to in DBFM Co's notice given in accordarice with paragraph 15 within fifteen
{15} Business Days of receipt of that notice by the Authority's Representative, then either
DBFM Co or the Authority's Representative may refer the matter for determination in
accordance with Schedule Part 20 (Dispute Resolution Procedurs) as to,

156.1 whether the Faciliies comply in all respects with the Handback Reguirements; and

16.2 the estimated cost of procuring that the Facilities comply in all respects with the
Handback Requirements, where the Facilities do not comply in all respests with
the Handback Requirements.

If it is agreed o determined in accordance with Schedule Part 20 (Dispute Resolution
Procedurs) that the Facilities did not, at the Expiry Daie, comply in all respects with the
Handback Requirements, DBFM Co shaill pay to the Authority an amount equal to the
estimated cost of completing such Handback Works {iass, where applicable, any amounts
standing to the credit of the Retention Fund at that time) of procuring that the Facilities
comply in ail respects with the Handback Reguirements. Such payment shall be made not
ater than fifteen (15) Business Days after the estimated cost has been sgreed or
determined and, upon such payment being received by the Authority, the Authoriby's
Representative shall issug the Handback Cerfificate and retum (where applicable) the
Handback Bond to DBFM Co.
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SCHEDULE PART 18
RECORD PROVISIONS
SECTION1
GENERAL REQUIREMENTS

DBFM Qo shall retain and maintain all the records (including superseded records) referred
o in Baction 2 (Records fo bo Kept) of this Schedule Part 19 {Record Provigions) in
accoriance with this Section 1 (General Requirements) of this Schedule Part 19 (Record
Frovisions), the requirements of Gooad Industry Practice, in chronclogical order, in & form
that is capable of audii and at its own expense. DBFM Co shall make such records
available for inspection to the Authority where it has reasonable cause for reqguiring such
recards, on giving reasonable nolice shall provide such facilities as the Authorily may
reasonably require for its representatives to visit any place where the records are heid and
examine the records maintained under this Schedule Part 18 {Record Frovisions).

Wherever practical, original records shall be retained and maintained in hard copy form.
True copies of the original records may he kept by DBFM Co where it is not practicable to
retain original records,

Those records relating to the Projest Operstions (including the design, construction,
development, enhancement and maintenance of the Facilifies) shall be retained for the
duration of the Agreement,

Financial and other records (including without limitation a) infarmation pravided in support of
any Change) shali be retained and maintained by DBFM Co for a period of st least six (6}
years after the end of the Project Term in sufficient detail, in appropriate categories and
generally in such a manner i enable DBFM Co to comply with its obligations under Clause
63.1 and where appropriate o enable the data in such records o be entered info the
Financial Modet so that the cutput from the Financial Model {on the basis of such data) can
be directly compared with the actua) financiat cashilow and performance of DBFM Co,

Whare DBFM Co wishes to dispose of any records maintained as provided in this Schedule
Part 19 (Record Provisions} which are more than fifleen (18} years old, or in respect of
which the required period for their retention has expired, then GBFM Co shall notify the
Authority and if within forty {40) Business Days of such notice, the Authority eletts 1o
receive certain of those records, then DBFM Co shall deliver up such records to the
Authority in the manner and at the location as the Authority shall reasonably specify, and the
cosis of retaining those records in safe storage and delivering up the same shall be borne
by DBFM Co.

Subject fo paragraph 5, for @ period of not more than six (8) years following the termination
for whatever reason of this Agreement, DBFM Co shall retain in safe storage all suoh
records as are referred to in Secfion 2 {Records to be Keph of this Schedule Part 19
{Record Frovisions} which were in existence at the date of tesmination of this Agreement.
On the expiry of such period or at the earlier request of the Authority {and the Parties
acknowledge that such a request shall be deemed io have been issued by the Authorify
upon the occurence of any of the events sst out in Clause 44.1.1 whether prior to of
following termination of this Agreement), DBFM Co shall deliver up eil those records (or
where those secords are reguired by statute fo remain with BBFM Co or a Condracting
Associate of DBFM Co, capies thereof) to the Authority in the manner and at the location as
the Authority shall reasonably specify. The Authority shall make available to DBFM Co all
the records DBFM Co dellvers up pursuant to this paragraph subject to reasonable notlce.
The costs of retaining those recuards in safe storage and deiivering up the same shall be
borne:

5.1 by DBFM Co where the termination arizes as a result of a DBFM Co Event of
Default, and
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8.2 by the Authority whers the termination arises far any other cause.
Without prejudice to the foregoing, DBFM Co shall provide the Authority:

7.4 as soon as they may be available and in any event within sixty {80} Business Days
after the end of the first six (8} months of sach financial year of DBFM Co which
falls during the Project Term, a copy, certified as a true copy by an officer of DBFM
Go, of its unaudited interim accounts and, if appropriate, of consolidated upaudited
interim acoounts of DBFM Co, its Subsidiaries and Holding Company (if any}
which would {if DBFM Co were listed on the London Stock Exchange whether of
not it is} be required to be sent to sharsholders as at the end of and for each such
six (6) month period; and

7.2 as soon as they shall have been sent to its shareholders in order o be laid before
an annual general meeting of DBFM Co but not [2ter than one hundred and thirty
{130} Business [ays after the end of sach accounting reference period of DBFM
Co part or all of which falls in 2 Contract Year, 2 copy of DBFM Co's audited
accounts and i appropriate, of the consolidated audited accounts of DBFM Go
and, its Associated Gompanies {if any), in respect of thal period, prepared in
accordance with the Companies Act 1985 and generally zocepted accounting
principles and bases in Scotland, congistently applied together with copies of all
related directors’ and auditors’ reports and all gther noticesfoirgutars to
gharehoiders.

DBFM Co shall provide to the Authority on 31 March, 30 June, 30 September and 31
December each year a document listing ail information provided by it 1o the Senior Funders
during the preceding three month period and, at the request of the Authority, provide o the
Authority any information provided to it by the Senior Funders during the Project Term and
any other information relating o the Project that the Authority may reasonably require.

Any drawings required o be made or supplied pursuant to this Agresment ghail be of a size
apprepriate fo show the detail to be depicted clearly withoitt magnifying aids and shali
corform to British Stendards 1182 or 308 or equivaient as appropriate.  Where by prior
agresmeant the Authority has agreed to accept microfilm, microfiche or other storage media
{which must include secure back up faciiities), drawings and ofther documents shall be made
or supplied in stch form as has been agreed.

tipon termination or expiry of this Agreemant, and in the event that the Authority wishes to
enter into another contract for the operation and management of the Project, DBFM Cao shall
{and shall ensure that the sub-contractors willy comply with gl reasonable requests of the
Authority fo provide information relating to DBFM Co's costs of operating and maintaining
the Praject,

DBFM Co shall use all reasonabie endeavours to assist the Authorily in its preparation of
any report and/or return required pursuant to regutations, directions or guidance applicable
to the Authority (in sach case as amended, replaced or consclidated from time o time) or as
required by external agencies including without limitation, reports and returns regarding the
physicat condition of the Facilities, health and safety, under the Fire (Scoliand} Regulations
2005 and the Fire Safety {Scotland) Regulations 2008, relating to environmental health, the
Scottish Government or the Scottish Futures Trust from time fo time.
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SECTION 2
RECORDS TO BE KEPT

This Agreement, its Schedule and the Project Documents including alt amendments to such
agreements.

DEFM Co shall at gli imes maintain a full record of particulars of the costs of performing the
Project Operations, including those relating to the design, construction, maintenance,
operation and finance of the Faciiies. This shall require DBFM Co to keep (and whera
appropriate o procure that the sub-contractors shall keep) books of account in accordance
with best accountancy practice with respect io the Agreement showing in detail:

21 administrative gverhaads;

22 payments to Sub-Contractors and to sub-contractors;

23 capital and revenue expenditure;

2.4 such other iterns as the Authority may reasonably require to conduct cost audits

for verification of cost expenditure or estimated expenditure, for the purpose of
Clause 22.11, Schedule Part 18 (Change Frofocely and Clause 32 (Changes in
Lawh,
and DBFM Co shall have {and procure that the sub-contractors shall have} the books of
account gvidencing the ifoms listed in paregraphs 2.1 to 2.4 avallable for inspecticn by the
Authority (and any expert) upon reasonabie notice, and shali present a report of these to the
Authority as and when requested,
All other documents, software or ather information sxpressly referred to in this Agreement.

Records reiating to the appeintment and supersession of the Authority's Representative and
DBFM Co's Representative.

Preject Data.

Documents, drawings, desigh data or submissions raisad in atcordance with Schedule Part
8 {Review Procedure).

Documents relating to planning applications, consents, refusals and appeals.

Records relating fo any speciglist ¢r statutory inspections of the Facilities, including any
roadways.

Notices, raports, resuits and certificates relating to complstion of the Works and completion
of the commissicning activities.

All operation and maintenance manuals and a full record of all maintenance progedures
carried ou during the Projact Term.

Documents relating fo evenis of Force Majeure, Delay Evenis and Refief Events and the
consequences of the same.

All formal nolices, reports or submissions made {0 or received from the Authority's
Represantative in connection with the provision of Services, the Monitoring of Performance
or the avallability of the Fagilities.

All cartificatas, licences, registrations or watranties related o the provision of Setvices.
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22
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24

Gocuments in support of claims for Services Payments.

Documents submitted in accordance with Scheaule Part 18 (Change Profocofy and all
docurments provided in support.

Nocuments related 1o referrals to the Dispute Resolution Progedure,

Documaents related to change in ownership or any interest in any or all of the shares in
DBFM Co and/or Haldeo

Documents relating to the reschaduling of the indebtedness of DEFM Co or refinancing of
the Project.

Tax invaices and records related to Valug Added Tax.

Financial records, including audited and unaudited acoounis of Holdeo and DBFM Co and
related reporis

Records reguired by Law (including in relation to Health and Safety matters and heaith and
safety files prepared pursuant to CDM Regulations} and all Consents.

fxocuments refating to insurance and insurance claims.

Al other revords, nolices or cerlificates required to be produced and/or maintained by DBFM
Co pursuant to this Agreement or any Project Dosument,

Records of all persons employed by DBFM Co or its sub-coniractors and who are wholly or
mainly engaged in the delivery of Services,
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SCHEDULE PART 20

DISPUTE RESCOLUTION PROCEDURE

The procedure sel cut in this Schedule Part 20 (Dispule Resolution Procedure) shall apply
{0 any dispute, claim or difference arising out of or relating to this Agreement {*Dispute”}
axcept where # has been excluded from this procedure by an express term of this
Agreernent.

This Dispute Resclution Procedure shall not impose any pre-condition on sither party or
otherwize prevent or delay either party from commencing proceedings in any court of
competent jurisdiction in refation to any Dispute in which that party requires either:

21 an order {whether interlocutory or final} restraining the other party from doing any
act or compelling the other party fo do any act; or

2.2 a decree for z liquidated sum to which there is no stateabie defznce.

MEDIATION

31 If the parties have been unable to resolve the Dispule within twenty {20} Business

Days of the Dispute arsing, they may {if both parties so agree) refer the Dispute t¢
mediation on such conditions as may be agreed belwesn the parties.  Any
mediation shall be completed within thirty (30) Business Days of such referral and
any agreement arising therefrom shall be recerded in wriling and signed by the
parties and shall be binding and final to the extent set out in such agreemend
uniess otherwise agreed,

3.2 For the avoidance of doubt, medistion shall not be a precondition fo the
commencement of Adiudication or court proceedings.

ADRJUBICATION

4.1 Either party may at any fme (notwithstanding that other disputeé resciution
proceduras are running concurrently) give the other parly to the Dispute notice of
its intention to refer the Dispule to adjudication (the “Notice of Adjudication™).
The parly qiving the Notice of Adjudication (the "Referring Party™ shall by the
same means of communication send a copy of the Notice of Adjudication to an
adjudlicator selected in accordance with paragraph 4.2 below or patagraph 4.11
(Related Adjudicator) beiow {the "Adjudicator™).

4.2 The Adjudicator nominated io consider a Dispute referred to him shall, sublect to
paragraph 4.11, be selected on a strictly rotational basis from the relevant panel of
adiudicators appointed in accordance with the following:

4.2.1 there shali be two (2) panels of adjudicators, ong in respect of
construction matters (the "Canstruction Panel”} and one in respact of
oparational and maintenance matters {the "Operational Panel™). Al the
adjudicators on each panel shall be wholly independent of DBFM Ca, the
Authority, the relevant Sub-Contractor and any of the major competitors
of DBFM Co ar the relevant Sub-Contracior;

4272 the Construction Panel shall be comprised of two {2} adjudicators as
identified in paragraph 7 {(Fanef Members),

42.3 the Operaticonal Panel shall be comprised of two (2) adjudicators as
identified in paragraph 7 (Pane! Members),
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4.3

4.4

4.2.4 if any member of either panst resigns during the term of the Agreement,
a replacement adjudicaior shall be appointed by DBFM Co ang the
Authority as soon as practicable;

4.2.5 if DBFM Ce and the Authotity are unable fo agree on the identity of
replacement adjudicator, the Chairman {or Vice Chairman) for the time
being of the Charlerad Institute of Arbitrators Scoftish Branch shail
appoint such adjudicators(s} within seven {7} days of any application for
such appeintment by either party;

4285 in the event that the first pane! member is unable or unwilling to confirm
acceptance of his appointment as Adjudicator or where he fails to
respond within bwo {2} days of the dale of the Notice of Adjudication,
then the Referring Party shall Invile the person next in fine to act as
Adiudicator. In the event that the second panel member is unwilling or
unable to confirm acceptance of his appointment as Adjudicator within
four {4 days of the date of the Notice of Adjudication or if the parties
disagres as to the relevant panel of adjudicators to ke used, then the
Referring Party may apply to the Chairman (or Vice Chalrmam) for the
time being of the Chartered instituie of Arbitrators Seottish Branch who
shall within seven {7} days of the date of the Nolice of Adjudication,
nominate an Adjudicator {who shal also within the same periad, confirm
acceptance of his appointment as Adjudicator) to determing the Dispute
described in the Notice of Ad)udication;

427 no member of either panst shall be entitied to accep an appointment fo
act as Adjudicator unless he is willing also to be appointed as the
adjudicator to adjudicate any dispute which:

(a) may arise betwsen DBEFM Co and the Contractor and raises
issuas which, in the opinion of DBFM Co, are substantially the
same as of connected with the Dispute In relation fo which he
has been appointed; andlor

(b} may arise between DBFM Co and the Service Provider and
raises issues which, in the opinion of DBFM Co, are
substantially the same as oF connected with the Dispute in
relation o which he has been appoeinted; and/or

{€) tmay arise between DBFM Co and the Independent Tester and
raises Issues which, n the opinion of DBFM Co, are
substantially the same as of cohnected with the Dispute in
relation to which he has baen appointed,

The Referring Party shall, within 7 days of the date of the Notice of Adjudication,
serve ite statement of cass (the "Referral Notice") on the Adjudicator {appointed
pursuant to peragraph 4.2} and the other parly io the Dispule (the "Responding
Party™). The Referral Notice shall set out gach element of the Referring Party's
claim and the relief or remedy sought in sufficfent detail so as to enable the
Responding Party to understand and, where appropriate, respond {o the claim and
the Referral Motice shalt be accompanied by copies of, or relevant extracts from,
this Agreement and such other documents as the Refering Parly intends 1o rely
upon. The date of the referral of the Dispute (the "Referral™) shafl be the date of
{he Referrai Notice,

Within seven {7} days of appointment in relation to a particular Dispute, the
Adjudicater shall establish the procedure and timetable for the adjudication. The
Adjudicator shall have absclute discretion as to how {o conduct the adjudication,
including whether a2 meeting is necessary. He shall establish the procedurs and
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4.5

4.6

4.7

4.8

4.9

4.10

4.1

fimetable subject to any limitation within this Agreement. The parlies shall comply
with any reguest or direction of the Adiudicator In relation to the adjudication,

The Adjudicator shall reach a decision on the Dispute within twenty-sight (28} days
of the date of the Referral (or such other period as the parties may agree). The
Adjudicator may extend the period of 28 days by up to 14 days with the consent of
the Referring Party, Unless the parties olberwise agres, the Adjudicator shall give
reasons for nig decigion, Unless and until the Dispute is finally determined by
Court procesdings or by an agreement in writing belween the parties, the
Adjudicator's decision shail be binding on both pariies who shall forthwith give
effect t0 the decision.

The Adjudicator’s costs of any reference shall be borne as the Adjudicatar shail
specify or, in default, equally by the parties. Each party shall bear its own costs
arising out of the adiudication, including legal costs and the costs and expenses of
any witnesses.

The Adjudicator shall be dsemed not to be an arbifrator but shall render his
decision as an adjudicator and the law relating to arbitration shall not apply to the
Adjudicator or his determination or the procedure by which he reached his
determination.

The Adjudicater shall aot fairly and impartially and may take the initiative in
ascertaining the facts and the law. The Adjudicator shall have the power to open
up, review and revise any opinion, certificate, instruction, determinsation or decision
of whatever nature given or made under this Agresment,

All informatian, data or documentation disclosed or delivered by z party to the
Adjudicator in consequence of or in connection with his appointment as
Adjudicater shall be treated as confidential. The Adjudicator shall not, save as
parmitted by Clause 81 (Confidaniiality), disclose to any parsen or company any
such information, data or documeniaion and all such information, data or
documentation shall remain the proparly of the party disclosing or delivering the
same and sl copies shaill be returned fo such party on completion of the
Adfudicator's work,

The Adjudicator is not liable for anything dorne or omitted in the discharge or

purported discharge of his functions as Adjudicator unless the act or omission is in

bad faith. Any employee or agent of the Adiudicator is similardy protected from

liahility.

4.10A1 The Adjudicator may on his own inftigtive or on the request of the
Referring Party or Responding Parly correct his decision so as 1o
remove a clerical or typographical error  arising by acciklent or
omission,

4.10A.2 Any correctich of & decision shall be made within 5 days of the date upon
which the Adjudicator's decision was delivered fo the parties.

4.10A.3 Any correction of a decision shall form part of the decision.

If any Dispute raises issues which, in the opinion of DBFM Go, are substantially
the same as or cannected with issues raised in a dispule or difference arising out
of or relating to any other agreement (all such agreements being referred to as the
"Related Agreements™ between:

4111  DBFM Co and the Contractor,

4.11.2 DBFM Co and the Service Provider, andior,
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4.13

4.14

4.11.3 DBFM Co and the Independent Tester,

which was or has been referred o adiudication (the "Related Adjudication™) and
an adjudicator has already been appointed (the "Related Adiudicator” then
DRFM Co may request that the Dispute be referred {o the Related Adjudicator and
paragraphs 4.12 to 4.14 shal apply.

Subjett to paragraphs 4. 13 and 4.14 below, in the avant that a Related Adjudicator
orders that a Dispute under this Agreement be consclidated with a Related
Adjudication with which he is dealing under the Related Agreement, then:

4121  with effect from the time of such order, the Dispute shall be determined
by the Related Adjudicator, whe shali become the Adjudicator; and

4.12.2  such order shall be binding on DBFM Co and the Authority and both of
them shall acknowiedge the appointment of the Related Adjudicator ag
the adjudicator of the Dispute, with DBFM Co or the Authority (a5 the
case may be} using its best endeavours fo procure that the third party
who is a parly 1o the Related Agreernent shall with eflect from the time of
such order comply with the raquirements of the Related Agreement
{including if applicable any requirement or direction of the Ralated
Adjudicator appainted under such Related Agreement) as to the future
conduct of the determination of the Dispute and the Related
Adjudication; and

4.12.3 notwithstanding parsgraph 4.8, DBFM Co and the Authority shall be
jointly responsible with the third parly who is & party to the Related
Agreement for the Related Adjudicator's fees and expenses including
thase of any specialist consultant appaointed under the adjudication
procedure in the Related Agreement, in respect of the peried in which
the Dispute is consolidated with the Related Adjudication pursuant to an
order of the Related Adjudicator {“Cansolidated Adjudication Costs"}
DBFM Co and the Authority agree that the Relaled Adjudicator shall
have the discretion to make directions to require DBFM Co, the Authority
and the third party who is a pariy io the Related Agreement fo pay or
make contiibution to the Consolidated Adjudication Costs in different
proportions. [f no such directions are made, DBFM Co, the Authority and
the thisd party who is 2 party 1o the Related Agreement shall bear the
Consolidated Adjudication Costs in equat shares, and If DBFM Cao, the
Authority or the third party has paid more than such equal share, that
party or third parly shall be entitied {o a coniribution from the other party,
pariies or third party, as the case may be,

Notwithstanding anything to the contrary a Dispute under this Agreement may only
be consolidated with a Related Adjudication, if the Related Adjudicator receives
particulars of the Dispute within ten {10} days of the referral of the Related
Adjudication to the Related Adjudicater under the Related Agresment.

Where DBFM Co requests that a Dispute under this Agrserent be consolidated
fin terms of paragraph 4.11} with a Related Adjudication and heard by the Related
Adjudicater, the Dispute may only be consofidated where the Authority has
previously consented in writing to the identity of the Related Adjudicator appuointed
in respect of the Related Adjudication. The Authority's consent to such reguest
shall not be unreasonably withheld and if the Authority refusss to consent, it must
give reasons in writing for its refusal.  Should the Authority fail to respond within
two (2) days of receipt of such a requast it shall be deemed fo have consentad to
the appointment of the Related Adjudicator, Where the Related Adjudicator is on
the Construction Panel or Operational Pangl at the time of the Referral then the
Authority shall be daemed fo have consented to the appoiniment of the Related
Adjudicator,
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CQURT PROCEEDINGS

Subject to paragraph 4 {Adfudication} all Disputes, to the extent not finally resolved pursuant
to the procedures set out in the foregoing provisions of this Schedule Part 20 (Dispule
Resolition Procedure), shall be referred to the Court of Session in Edinburgh save where
the Shetiff Courts have exclusive competence in which case they shall be referred to the
Burfrias Sheriff Courtin the Sherifidom of South Strathclyde, Duinfries and Galloway.

SUBMISSIONS IN RELATION TO ADJUDICATION

6.1

8.2

€3

6.4

6.5

If any Dispute raises issues which relate 1o

6.1.1 any dispute between DBFM Co and the Contractor arising under the
Construction Contract of otherwise affects the relationship or rights of
DBFM Co andfor the Contractor under the Construction Contract (the
"Construction Contract Dispute™); or

6.1.2 any dispute befween DBFM Co and tha Service Provider arising under
the Service Contract or otherwise affects the ralationship or rights of
DBFM Co andfor the Service Provider under the Service Condract (the
"Service Contract Dispute™); or

6.1.3 any dispute between DBFM Co and the Independent Tesier arising
under the Independent Tester Contract or otherwise affects the
refationship or righis of DBFM Ce andlor the Independent Tester under
the indepsndent Tester Contract {the "lndependent Tester Condract
Dispute™),

then DBFM Co may include as parf of its submissions made to the Adjudicator
submissions made by the Contractor or by the Service Provider or the
independent Tester as approptiate.

Any submissions made by the Contraclor or the Service Provider or the
independent Tester shall:

6.2.1 he made within the time limits applicable to the delivery of submissions
by DBFM Co to the Adjudicator; and

6.2.2 concem only those matters which relate to the Dispute between the
Adtharity and DEFM Co arising out of this Agreement or in connection
therewith.

Where the Contraclor or the Service Provider ot the independent Tester makes
submissions in any reference before the Adjudicator, the Adjudicator's costs of
suich reference shall be borne as the Adjudicator shail specify, or in default, one-
third by the Authority and two-thirds by DBFM Co,

The Authority shall have no liability to the Contractor or the Service Provider or the
independent Tester arising out of or in connection with any decision of the
Adjudicator or in respect of the costs of the Conlractor or the Service Provider or
the Independent Tester in participating in the resolution of any Dispute under this
Agreement.

DBFM Co shall not allow the Contractor or the Service Provider or the
Independent Tester access to any Confidential Information relevant to the issuss
in dispute befween the Authority and DBFM Co save where:

6.5.1 the Confidential Information is relevant also fo the issues relating to the

Construction Contrast Dispute or the Service Contract Dispute or the
independant Tester Contract Dispute as the case may be; and
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5.52 DBFM Co has first delivered to the Authority & written undertaking from
the Confractor andlor the Service Provider and/or the Independent
Tester (as appropriste) addressed te the Autherity that they shall not use
any such Confidential Information otherwise than for the purpose of the
dispute resolution proceedings under this Agreement and that they shall
not disclose such Confidential Information o any third party other than
the Adjudicator or the couris or any professional adviser engaged by the
Contractor or the Service Provider or Independent Tester {as
appropriate) to advise in cennection with the Dispute,

PANEL MEMBERS
The panel members refemred to in paragraph 4 are as follows:
Constriction Panel:

Janey Mitligan of CDR Glasgow Office, Pavillion 1, Parkway Court, 291 Springhill Parkway,
Glasgow, GBI 8GA

John Hunter of Munter Consulting, Kirk House, Kirk Road, Bearsden, Glasgow, G81 3RG
Qperational Panel;

Janey Milligan of CDR Glasgow Office, Pavillion 1, Parkway Court, 281 Springhill Parkway,
Glasgow, 568 8GA

Johrs Hurdter of Hurter Consulting, Kirk House, Kirk Road, Bearsden, Glasgow, G681 3RG
NO LOSS

Where the Authority would otherwise be expressly liable to make payment (o DBFM Go of
sums which include amounts payable in turmn by DBFM Co 1o any Sub-Contractor, the
Authority shall not be entitied o withhold, reduce or avold any such payment to DBFM Co in
rehiance only on the fact that the amount which is due from DBFM Co to the Sub-Contracter
ar the entitement of the Sub-Confractor to peyment of such amount as a resull of the
ghrcumstances giving rise 10 the Authorily's obligalion fo pay, i§ condilionsl on the
entitiement of, of receipt of payment by DBFM Co from the Authority.

CONTINUING OBLIGATIONS
Unless this Agreement has already been repudiated or terminated, the parties shalf,
{notwithstanding that any Dispute is subject to the Dispute Resolution Procedure set out in

this Schedule Parl 20 (Dispute Resojufion Frocedure)), confinue to camry oul their
obligations in accordance with this Agreement.
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SCHEDLULE PART 21

DBFM CO INFORMATION

SECTION 1

DBFM CO INFORMATION

Name
Date of Incorporation
Registered number

Registerad office

Directors

: hub SW Dalbeattie DBFM Co Limited
1 15 May 2015
: BCS08010

; Suite 1z, Willow House, Strathclyde Business Park,

Kestrel View, Belishill, Lanarkshire, United Kingdom, Mi4
3PB

Name

Address

Andrew Kerr Bill

John Alexander Hope

Catherine Victoris Lewis

Derek Maxwell Lindsay

Gavin William MacKinlay

Michae! Joseph McBrearly

Alastair Wiltiam Nicol

Nicholas Giles Burley Parker
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Secretary : Arit Rishi Jaysukh Thakrar

Subsidiary undertakings at
the date of this Agreement ;WA

Authorised and issued share
capital at the date of this

Agreemeant : £1 {made up of 1 ordinary share of £1)
Name and address of registered Number and class Amount paid up
holder held
Hub SW Dalbeatiie Holdeo Limited, 1 ordinary shara £1
Suite 1a, Willow House Sirathclyde
Business Fark, Kestrel View,

Bellshill, Lanarkshire, United
Kingdom, ML4 3PB

Loan Stock at the date of this Agreement issued as follows;

Loan Stock Provisions -

302



SECTION 2

HOLDCO INFORMATION
Name - hb SW Dalbeattie Holdco Limited
Date of incorporation 015 May 2015
Registered number : SC506012
Registared office . Buite 1a, Willow House, Strathclyde Business Park,
Kestrel View, Beilshill, Lanarkshire, United Kingdom, ML4
3rB
Dlrectors
Name Address
Andrew Kerr Bill

John Alexander Hope

Catherine Victoria Lewis

Derek Maxwell Lindsay

Michasl Joseph McBrearty

John Ferguson McClelland

Alastair Willlam Nicol

Nicholas Giles Burley Parker
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Secretary C NJA

Subsidiary undertakings at 1 huk SW Dalbeattie DBFM Co Limited
the date of this Agreament

Authorised and issued share capital at the 1 £1 (made up of 10 A shares of £0.01 each,
date of this Agreement 30 B shares of £0.81 each and 60 C shares of
£0.01 each}

Name and address of registered | Number and class Amount paid up
holder held

Scotfish Futures Trust Investments | 10 A shares £0.40
| Limited (SC381388) 1st Floor, 11-
i 16 Thistle Street, Edinburgh, EH2
10F

HCF Investments Limited 20 B shares L £0.10
(SC622363) 50 Lothian Road, '
Festival Square, Edinburgh,
Scotland, EH3 8W.J

Dumfries and Galloway Coungil, 10 B Shares £0.20
| Council Headgquarters, Council

i Office, English Street, Dumiiies,
- DGt 2DD

Alliance Gommunity Partnership 60 C Shares £0.60
{imited (5CG4315%8) Suite 18,
Willow House Stratholyde
Business Park, Kesirel View,
Bellshill, Lanarkshire, United
Kingdom, ML4 3PR

Loan Stock af the date of this Agreement isstied 88 follows:
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Loan Stock Provigions -
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SCHEDULE PART 22
CERTIFICATES
Commencement Certificate
isslied by [AUTHORITY]
Address: [ ]

DBFM Co: [DEFM CQ]

Address: [ ]

Issuedate ...........ooi

Works:

Situsted at

Design Build Finance and Maintain Agreement dated:

e certify that this is the Commencement Cerfificate issued pursuant to Clauses 2 {Execufion and
Delivery of Decumaenis) and 8 (Mature of Land Interasts) and Section 2 {Documents to be delivered by
the Authonty) of Schedule Part 2 (Completion Documents) of the above mentioned Design Build

Finance and Maintain Agreement.

To be signed by or far the issuer named ahove.

IAUTHORITY]
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Handback Certificate

Issued by Authority's Representative
Address: [ ]

Authority: [AUTHORITY)

Address: [ ]

DBFM Co (DBFM CO)]

Address: [ ]

lssusdate: ...

Works

Situated at

Design Build Finance and Maintain Agreement dated: ... ...

lave ceriify that the condition of the Facitities is in accordance with paragraph 1 of Schedule Part 18
{Handback Procedure) of above mentioned Design Build Finance and Maintain Agreement.

To be signed by or for the issuer named above.

[AUTHORITY?}
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*Certificate of PhaseiStage Practical Completion

Issued by: Independent Tester — [ 1
Address: [ |
DBFM Co: [DBFM CO]
Address: [ ]
Authority: [AUTHORITY]
Address: [ 1
Contractor: [CONTRACTOR]
Address; [ |
Issuedate; ..........cooevoenen

[Phase:]

Works:

Situated at:

Design Build Finance and Maintain Agreement dated: .....................

Under the terms of the above-mentioned Design Build Finance and Maintain Agreement,
liwe certify that the Actual Completion Date [for Phase No. [ ]] of the Works was achieved on [

1

To be signed by or for the issuer named above.

SIgNEd. o
[INDEPENDENT TESTER]
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*Commissioning Completion Cerlificate

lssued by Independent Tester - { 1
Addrase: [ ;
DBFM Co: [DBFM CO]
Addrass; [ ]
Authority; [AUTHORITY]
Address: [ i
Contractor: [CONTRACTOR]
Addrass: ( ]
Issusdate ...

Works:

Situated at:

Design Build Finance and Maintain Agreement dated: ... i

Under the terms of the above-mentioned Dasign Build Finance and Maintain Agreement,
lfwe certify that the Actual Commissioning End Date was achigved on |

To be signed by or for the issuer named above.

SHEME. .ot et
[INDEPENDENT TESTER]
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SCHEDULE PART 23

REFINANCING

Reguirement for Authority Consent

1

The provisions of this Schedule Part 23 (Refinancing} shall operate without prejudice to the
provisions of Clauses 4.2 to 4.4 and both the Authority and DBFM Co shall at all times act in
good faith with respect to any Refinancing.

The Authority shall be entitled 1o receive a 50% share of any Refinancing Gain arising from
a Qualifying Refinancing.

DBFM Co Details

DBFM Co shall promptly provide the Authority with full delaiis of any proposed Quaiifying
Refinancing, including a copy of the proposed financial model refating o & {f any) and the
basis for the assumptions usad in the proposed financial model. The Authority shall (before,
during and at any tme after any Refinancing) have unrestricted rights of audit over any
financial model and documentation (including any aspect of the caiculation of the
Refinancing Gain} used in conneclion with the Refinancing whether that Refinancing is 2
Qualifying Refinancing or not.

Receipt of Gain
The Authority shall have the right to slect to receive its sham of any Refinancing Gain as:

4.1 a single payment being the proportion {corresponding {0 the proportion of the
Refinancing Gain to which the Authority is entitied pursuant to paragraph 2.2
above) of the amount which, but for the provisions of this Schedule Part 23
{Refinancing), would otherwise be capable of being released as a Distribution
made on or about the date of the Refinancing;

42 a reduction in the Annual Service Payments over the remaining term of this
Agrasment; of

4.3 a combination of the above,
Methiod of Calculation

The Authority and DBEM Co will negeliate in good faith {o agree the basis and method of
calculation of the Refinancing Gain and payment of the Authority's share of the Refinancing
Gain (taking into account how the Authority has elected to receive its share of the
Refinancing Gain under paragraph & (Receipt of Gainy above}. If the parties fail to agree the
basis and method of calculation of the Refinancing Gain or the payment of the Authority's
share, the dispute shall be delermined in accordance with Schedule Part 20 (Dispule
Resolution Procedura).

Losts

The Refinancing Gain shali be cafculated affer taking into account any breakage costs
necessary o facilitate the Qualifying Refinancing together with the reasonable and proper
professionai costs that each party directly inours in relation to the Qualifying Refinancing
and on the basis that ali reasonable and proper professional costs incurred by the Authority
will be paid to the Authority by DBFM Co within twenty eight (28) days of any Qualifying
Refinaneing.

Without prejudice fo the other provisians of this Schedule Part 23 {Refinancing), DBF#M Co
shall:
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7.1

7.2

Definitions

notify the Authority of all Nolifiable Financings on becoming aware of the same
and again when they are entered into and provide full details of the same; and

include a provision in the Funding Agreements {other than the Subordinated
Funding Agresmants} whereby it is sniitled to be infermad of any proposals which
the Senipr Funders may have to refinance the Funding Agreements {other than
the Subordinated Funding Agreements).

in this Schedule Part 23 (Refinancing) and elsewhere in this Agreement (save where Schedule Part 1
(Definitions and Inferpretation) provides to the contrary} the following words and exprassions shall
have the following meanings:

“Distribution”

“EEAH

means:

(@)

(o)

it

whether in cash or in kind, any;

dividend or other distribution in
respect of share capital;

reduction of capital, redemption or
purchase of shares or any other
recrganisation  or  variation o
share capital;

payments under the Subordinated
Funding Agreements (whether of
principal, interest, breakage costs
or otherwise),

payment, tnan, contractual
arrangement or transfer of assets
or rights o the extent (in each
case} it was put in place after
Financial Close and was neither in
the ordinary course of business
nor on reasonable commercial
terms;

the recaipt of any other benefit
which s nof received in the
ordinary course of business and
on reasonable commarcial terms;
or

the early release of any Contingent
Funding Liabilities, the amount of such
release being deemed to be a gain for
the purppses of any calculsfion of
Refinancing Gain;

means from tme to time the European Economic
Area as created by The Agreement on the
European Econcmic Area 1992 or any successor
or replacement hody, association, entity or
organisation which has assumed either or both
the function and responsibilities of the European
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“Equity IRR”

“Exempt Refinancing”

Economic Area;

means the projected blended rate of return to the
Relevant Persons over the Rl term of this
Agreement, having regard to Distributions made
and projected to be made;

means.

312

(&)

{B)

{c)

fil.

Vi,

any Refinancing that was fully taken into
account in the calculation of the Annual
Service Payments;

a change in texation or change in
accounting treatment,

the exercise of rights, waivers, consents
and similar actions which relate to day to
day administraiive and supervisory
matters, and which are in regpect of:

breach of representations  and
wartanties or undertakings;

movement of monies between the
Projgct Accounis in accordance
with the terms of the Benior
Funding Agresmenis as at
Financial Close;

late  or  non-provision of
infarmation, consents or licences,

amendments to Sub-Contracs;

approval of revised technical and
aconomic assumplions for
financial model runs (fo the extent
required for forecasts under the
Funding Agreements);

restrictions imposed by Senior
Funders on the datas at which the
Senior Debt can be advanced fo
DBFM Co under e Senior
Funding  Agreemsnis  andior
amounts  released from  the
Utiisation  Account during  the
Avallability Pariod, each as
defined in the Benior Funding
Agreements and which are given
as a result of any failure by DBFM
Co 15 ensure that the construction
work is performed in accordance
with the agreed construction
programme and which is notified
in wrting by DBFM Co or the
Senior Funders to the Authonly
prior to being given;



“Insurance Undertaking”

“Net Present Value”

(&)

{g}

i,

ik,

changes fo milestones for
drawdown andior amounts
released from the Ulilisation
Account during the Availability
Period set out in the Senior
Funding Agreemenis and which
are given as a rasuft of any failure
by DBFM (o fo ensure that
consiruction work & performed in
accordance  with the agreed
construction  programme  and
which is notified in writing by
CEBFM Go or the Senior Funders
to the Authority prior fo being
given;

failure by DBFM Co to obtain any
consent by statutory  bodies
required by the Senior Funding
Agreements, or

voting by Senior Funders and the
voting arrangements between the
Senior Funders in sespect of the
levels of approval required by
them under the Senior Funding
Agreements;

any amendment, variation or supplemert
of any agreement approved by the
Authority as part of eny Qualifying
Change under this Agreement;

any sale of shares in DBFM Co or
Holdco by the shareholders or
securitisation of the existing rights andfor
interests attaching to shares in DBFM
Co or Holdeo provided that this
paragraph (e shall, in respect of shares
in Holdoo, only apply for so long as
Holdeo holds 100% of the issued share
capital of DBFM Cg;

any sale or tranafer of the Subordinated
Funders' existing rights andfor interesis
under the Buborginated Funding
Agreements or securifisation of the
Subordinated Funders’ existing rights
and/or inferests under the Subordinated
Funding Agreements; or

any Qualifying Bank Transaction;

has the meaning given in the rules from time fo
time of tha Financial Services Authority;

means the aggregate of the discounted values,
calculated as at the estimated dale of the
Refinancing, of each of the relevant projected
Distributions, in gach case discounted using the
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“Notifiable Financings®

“Pra-Refinancing Equity IRR"

“Project Accounts”

“Qualifyving Bank Transaction”

Threshold Equity IRR;

maans any Refinancing described in paragraphs
{a} or {¢} of the definition of Refinancing and any
other arrangement which has or would have &
similar effect or which has or would have the
gffect of limiting DBFM Co's or any Assodiated
Company's ability to camy out any such
refinancing or other arrangements that would
have a similar effect;

maeans the nominal posttax (i.e. posttax with
respact to DBFM Co, pre-tax with respect to
Shareholders) Equity IRR caloulated immediately
prior to the Refinancing;

means accounts referred to in and required to be
sgtablished under the Senior Funding
Agreements;,

means!

{m} the syndication by a Senior Funder, in
the ordinary course of its business, of
any of its rights or interests in the Senior
Funding Agreements;

&) the grant by a Senior Funder of any
rights of participation, or the disposition
by Senior Funder of any of its righis or
interests (other than as apecified in
paragraph (a) above in respect of the
Senior Funding Agreements in favour of:

i. any other Senior Funder,

if. any institution which is recognised
or permitted under the law of any
member sizte of the EEA {0 carry
on the busihess of a credd
instilution pursuant o Council
Directive 2013/36/EU relating to
the taking up and pursut of
business of credit institutions or
which is otherwise pemmitied to
accept deposits in the United
Kingdom or any other EEA
member state;

i a local authority or public
authority;

iv, a trustee of a charitable trust
which has (or has had at any time
during the previous two ysars)
assels of at least £10 million (or its
equivalent in any other currency at
the relevant fime};

v, a tustee of an occupational
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“Qualifying Institutions”

“Qualifying Refinancing”

“Refinancing”

i,

il

viit.

{c)

pension scheme or stakeholder
pension scheme where the trust
has {or has had a{ any time during
the previous two years) af least 50
members and assseis  under
management of at least £10
million {ar #s equivalent in any
othar ourrency at the relevant
time);

an BEFA or Swiss Insurance
Undertaking;

a Regulated Collective Investment
Scheme;

any Qualifying Institution; or

any other institution in respect of
which the priar written consent of
the Authority has bsen given;
andlor

the grant by a Senior Funder of any
ather form of benefit or interest in aither
the Senior Funding Agreements or the
revenues or assefs of DBFM Qo or
Holdeo, whether by way of security or
otherwise, in favour of:

any ather Senior Funder;

any  instifubion  specified in
paragraphs (b} to (bvii abovs,;

any Qualifying Insthution; or
any other institution in respect of

which the prior written consent of
the Autherity has been given;

means a bank that is authorised by the Financial
Conduct Authority fo accept deposits in the
United Kingdom;

means any Refinancing that will give rise fo a
Relinancing Gain greater than zaro that is not an

Exempt
means.

(@)

{0}
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Refinancing;

any amendment, variation, novation,
supplement or replacement of any
Funding Agreement {(other than any
Subordinated Funding Agreement);

the exercice of any right, or the grant of
any waiver or consent, under any
Funding Agreement (other than any



(c)

()

Suherdinated Funding Agreement),

the disposition of any rights or interests
in, or the creation of any rights of
participation in respect of, the Funding
Agreaments {other than the
Subordinated Funding Agreemenis) or
the creation or granting of any other form
of benefit or kverest in sither the
Funders' Agreements (other than the
Subordinated Funding Agresmenis) or
the contracts, revenues or assets of
DEBFM Co whether by way of security or
otherwise; or

any other arrangement put in place by
DBEM Co or another person which has
an effect which is similar io any of (a)-{c}
abave or which has the effect of limiting
DBEM Co's o  any Associated
Company's ability to carry out any of (a)-
{C} above,;

“Refinancing Gain” means an amount equal to the greater of zero
and [{A - B) =G}, where:

A=

o=

the Net Preseni Value of the
Distributions  projected  immediately
prior to the Refinancing (faking into
account the effect of the Refinancing
using the Financial Model as updated
{including as to the performance of the
Project) 50 as o be current immediately
prior to the Refinancing} to be made fo
each Relevant Person over the
remaining lerm of this Agreement
following the Refinancing;

the Net Present Value of the
Distributions  projected  immediately
prior fo the Refinancing (but without
taking inio account the effeet of the
Refinancing and using the Financial
Modsel ag updated {(Including as fo the
performance of the Project) 80 as to be
current  immediately prior o the
Refinancing) o be made to aach
Relevant Person over the remaining
term of this Agreement Tollowing the
Refinanging; and

any adiustment reguired to raise the Pre-
Refinancing Equity HRR to the
Threshold Equity IRR;

“Regulated Collective Investment Scheme” has the meaning given in the rules from time to
time of the Financial Services Authority;

“Relevant Person” means 2 Sharehclder and any of its Associated
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Companies;

“Shareholder” means any person from time to time holding
share capital in DBFM Go or Holdeo,

“Subordinated Funder® means a perscnh providing finance under a
Subordinated Funding Agreement,

"Subordinated Funding Agreements™ has the meaning given fo the term “Sponsor
Documents”™ In the Credit Agreement as at the
dafe of this Agreement or as amended with the
prior written agreement of the Authority;
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SCHEDULE PART 24

NOT USED
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SGHEDULE PART 23
INSURANCE PROCEEDS ACCOUNT AGREEMENT

The Insurance Proseeds Account Agreement is the Insurance Proceeds Account Agreerent in the
Agreed Form,
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SCHEDULE PART 26

CONMMERCIALLY SENSITIVE INFORMATION

Where information ¢or maternial falls within more than ong category identified in colimn 1 of the table
below, it shall be deemed to fall within the category whose corresponding period of confidentiality
identified in column 2 of the table below will expire the soonest.

Category of Information/Material

Period for which information is to be kept confidential

i Financial Model! (as af Financial Close}

From the Effective Date until the date falling 2 vesrs after
the first Phase Actuaz! Completion Dale

Financiaj Mode! (amended from time to
fime in accordance with this Agreemaent)

From the date of the relevant Financial Mode! until the date
falling 2 vears after the later of:

» the first Phase Actual Completion Date; and

» the date on which the amendments fo Financial
Model are agreed in accordance with this Agreement

| Prices within the Catalogue of Small
Warks and Services

Fariod during which the relevant prices are applicable

| Smalf Works and Services Rates

Perlod during which the relevant Smal Works and
Services Rates are applicable

DBFM Co bank socount information

Project Term

IRR

in the case of the IRR contained in the Financial Model as
at Financiat Close from the Effective Date until the date
falling 2 years after the first Phase Actual Completion Date

in the case of the [RR contained in the Financial Model as
amended from time {o time i accordance with this
Agreement, from the date of the relevant Financial Moded
until the date falling 2 years after the later of:

« thefirst Phase Actual Completion Date; and

+ the date of the Financial Model confaining the
refevant information

Ancillary Dooumaents Project Term

Funding Agreements Project Term

Information about DBFM Co's | Trade secrets — Project Term
procasses,  methodologies, working

methods and information relating to the
development of new processes and
methodologies which amounts {0 a
trade secret or which, if disclosed, could
reasonably be considered to provide a
commercial advantage to DBFM Co's
sompetitors

All ather casas — 5 yesars from the dale on which the
informatian is produced ta the Authority
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Breakdown of prices within the overall
contract price {fo the extent not
dizgciosed within the Financial Model)

Project Term

| Information on DBFM  Co's  costing
. mechanisms  including  information
. obtained from DBFM Co relating o
. project risks and pricing of the same

and cost information reiating to ihird
party contractors and the Sub-
Contractors

Project Term

Financial term sheets and related
funding information including any funder
pricing

2 years from the date on which the infermation is produced
to the Authority

information relating to the appointment
of DBFM Co a3 the preferred bidder o
the Project {including the preferred
bidder letfer and corespondence sid

| minutes relating to the same)

Urtit the date falling 2 years gfter the first Phase Actual
Completion Date

- Information contained within or relating
. to DBFM Co's bid for the Project except
. as othernwise listed in this Scheduie Part
| 26 (Commercially Sensitive Information)

or otherwise provided in the Agreernent

Until the date falling 2 years after the first Phase Actusl
Completion Date
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SCHEDULE PART 27
RELEVANT DISCHARGE TERMS
The Parties hereby acknowledge and agree that

1.1 wheare following an apptcation for judicial review or an audit review {within the
mesaning of the Local Government {Contracis} Act 1987), 8 court delermings that
the Authority did not have power 1o enter into this Agreement or {o enter info this
Agreement and the Funders' Direct Agreement and that this Agreement or that this
Agreament and the Funders’ Direct Agreement are unenforceable:

1A DBFM Co shall be entitled to be paid by the Authorily a sum equivalent
in the amount calculated in accordance with Section 1 {Compensation on
Termination for Authorily Defauit and Voluantaty Termingtion) of Schedule
Part 17 {Compensation on Terminationy, and

1.1.2 the relevant provisions of Clause 48 {Compensafion on Termination) and
Bection 5 (Geaeral) of Schedule Part 17 {Compernsation on Termination)
shall apply mutatis mutandis, subject to compensation being deemed to
be payabie in a lump sum within 8 months of the order of the court; and

1.2 where following an application for judicial review or an audit review {within the
meaning of the Local Government {Contracts) Act 1997) a court determines that
the Authority did not have power to entfer into the Funders' Direct Agreement and
the Funders' Direct Agreement is unenforceable but this Agreement remains in full
force and effect then, without prejudice to the application of paragraph 1.1.1 of this
Schedule Part 27 (Relevant Discharge Terms) at any time thereafter.

1.2.1 the Monthly Service Payment shzll be reduced by the amount payable by
DBFM Go in respect of the Senior Debt; and

1.22 the Authority shaill pay DBFM Co a sum equal to the Revised Senior
Debt Termination Amount {excluding, provided that the Senior Funders
do not enforce any security over credit balances on any bank accounts
hald by or on behalf of DBFM Co, limb {b}{i} of the definition set cut in
Section & {Definitions) of Schedule Part 17 (Compsnsation on
Termination}) and the relevant provisions of Clause 468 {Compsensation
on Termination; and Section 5 {Gereraly of Schedule Part 17
{Compensation on Termination) shall apply mutatis mutandis subject o
any reference fo the Terminalion Date in this Agreament shall be
deemed {0 be the date on which the Funders' Direct Agreement was
declared unenforceable in accordance with the provisions of this
paragraph 1; and,

the Parties agree that such provisions shall be deemed o be relevant discharge
terms for the purposes of section 6{2} of the Local Government (Contracts) Act
1897 (the "Relevant Discharge Terms™),

The parties acknowledge and agree that in the event that the circumstances envisaged by
paragraph 1.2 ogour prior to the circumstances envisaged by paragraph 1.1 then the amount
caleuiated in accordance with Saction 1 (Compensalion on Termination for Authority Default
and Voluntary Terminagtion} of Schedule Part 17 (Compensation on Terminafior?} shall be
caiculated to ensure no doubie counting between that amount and any sums paid to DBFM
Co pursuant to paragraph 1.2.2.
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