Building better local
services together

AGREEMENT

between

THE SCOTTISH BORDERS COUNCIL

and

KHS DBFMCO LIMITED

A NEW HIGH SCHOOL FOR THE KELSO AREA



Clause

© oo W e

[N [ ST AT N U O U G G Gt &
BE UETHEEBR2ERRENIERERNRESs2N0rsp>s

TABLE OF CONTENTS

Heading

DEFINITIONS AND INTERPRETATION . .o e st cosssns o vassresnsssas st sossennas asvens

EXECUTION AND BELIWVERY OF DOCUMENTS ..o

COMMENCEMENT AND DURATION ..o vve i e siseneaons
PROJECT DOCUMENTS ..o s rnssssssarmrms e s s snanan
THE PROJECT OPERATIONS e v ramrvs e e eesnnns

GENERAL OBLIGATIONS AND RESPUNSIBILITIES CEDRBFM CO...cccrer i ecmreronrramicasrmnncnns

AUTHORITY' S DATA .o
REPRESENTATIVES

PRE-GOMPLETION COMMISSIONING AND COMPLETION....,
POST COMPLETION COMMISSIONING ..o
FOSSILS AND ANTIQUITIES.....co i

QUALITY ABSURANCE ...t ccrcis e st et camsn e asias e s raara s b rnans

INFORMATION TECHNCEOGY
THE SERVICES...
MAINTEMANCE ...

MONITORING OF PERFORMANCE...
TUPE AND EMPLOYMENT MATTERS ... i

[INQT USED]...

SITE SECURITY AND PERSONNEL IBSUES.....ccoco v

STOCKS CONSUMABLES, MATERIALS AND EQUIPMENT ... e
FORCE MAJEURE ..o s e mvssasos s s emns s oot mnn ot ssraasoe
CHANGES INLAW o cereremmins s ccncesnseconsemsrrsssscens
CHANGE PROTOGCOL ... v s snssnssce i s seasussearsvnss s sespses

PAYMENT...

VAT AND CONSTRUCTION INDUSTRY TAX DEDUCTION SCHEME..........

INOT USED]...
FINANGIAL MODEL....
RECORDS AND OPEN BOOK ACGOUNTING .. e

AUTHORITY EVENTS OF DEFAULT ..o iossii e e e s s

..........................................................................................

NATURE OF LAND INTERESTS (.ot srcamsrcvscmsnanss s anmacasnssecssnsans s cnmsss e e
THE SITE i e e e st et pare s e s er et sens v ensr s st en
CONESENTS & PLANNING ARPPROVAL ..ot seeima s
THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS ..o ccscncnivinecn
RIGHT OF ACCESS OF AUTHORITY'S REPRESENTATIVE ..o cecernmminiene
PROGRAMME AND DATES FOR COMPLETION ... it ccnnncnsrcnnimsccesesc s seasannrons
EGUIPMERNT ...t it e 4 0 s s s oo e 43 S8 b

--------------------------------------------------------------------------



{lause

40.
41,
42,
43,
44,
45.
46.
47.
48,
49,
404
50.
51.
52.
53.
54,
55.

. 58,

57.
58.
59,
60,
1.
82.
83,
84,
65.
66.
87.
64.
89.
70.
7.
72.
73,
74.
76.
78.

SCHEDULES

TABLE OF CONTENTS

Heading

DBFM CO BVENT OF DEFAULT .o isscrvss s
TERMINATION RESULTING FROM FORCE MAJEURE ...ttt
AUTHORITY VOLUNTARY TERMINATION ... ccrcommicianrenns

CORRUPT GIFTS AND PAYMENTS ..o it sne s et arsmae e ans e anans

[NOT USED]....

COMPENSATION ON TERMINATION ...t

CONSEQUENCES OF TERMINATION.....co.ccnviivirins

HANDBACK PROCEDURE ... et i e

INDEMNITIES ..o it ases s i ons o seans s asestaobans s
MALICIOUS DAMAGE ... mecomis crmiimevc s e
TAX ON INDEMNITY PAYMENT S e e s s e e eaae e

EXCUSING CAUSBES..........
WARRANTIES .....o.iiiicrienn

EXCLUSIONS AND LIMITATIONS ON LIABILITY L srers savaenenns
INTELLECTUAL PROPERTY it omsvsnisnsss e s et e samee e arscemms s amea s ntraavs st asnnss
RISPUTE RESOLUTION PROCEDURE ..o e

ASSIGNATION AND SUB-CONTRACTING...

OWNERSHIP INFORMATION AND CHANGES IN CONTROL
MITIGATION s i s s s saeae s s srasmes s
DATAPROTECTION oo mrcsm s st o ceamsress s

CONFIDENTIALITY i

FREEDOM OF INFORMATION ..o cieis v coniinin seisn s racrssns censaacs sessss cereneas anessass sensyace
INFORMATION AND AUDIT ACCESS ... o emnnirimscrieconm e ses e s smmaan s snasoosssoss
N AGENCGY (o s avestsnn v s st aas s ete e et s
ENTIRE AGREEMENT ..ot enars e
THIRD PARTY RIGHTS i s st s naee i scasesn s s aiene
BEVERABILITY .o st s ra s aassns s asn
CONFLICTS OF AGREEMENTS ..o s

COSTE AND EXPENSES...
FURTHER ASSURANCE ..

LOCAL GOVERNMENT (CQNTRACTS} ACT 1987 ittt s sevsssnens e

BESTVALUE.............

GOVERNING LAW AND JURISDICTION ..o e e

............................................................................................................

oos. 102
a2
103

................................. 103

w104

................................. 104
................................. 104

w164
..1b4
- 104
... 105
. 105
108



TABLE OF CONTENTS

Clause Heading

SCHEDULE PART 1 DEFINITIONS AND INTERPRETATION ..o srmas e s s nmenessarvassca
SCHEDULE PART 2 COMPLETION DOCUMENTS ... et ettt bt tsebins sesos boasonbeaase
SCHEDULE PART 3 KEY WORKS PERSONNEL ..o e cisrccmnimcm s rrecem s crrmsimares s
SCHEDULE PART 4 FUNDERS' DIRECT AGREEMENT (oo svvvvs s oo rsass s wvovas s srenseasenns
SCHEDULE PART S LAND MATTERS ..ot ccnimtenncias s s siare st smens e s it socaanreas anmsrassssanssesnns
SCHEDULE PART 8 CONSTRUCTION MATTERS . et scins e
SCHEDULE PART 7 THE PROGRAMME ..ot inmrcmmn s cmas e s s ennssses s sresiosasina

SCHEDULE PART 8 REVIEW PROCEDURE...
SCHEDULE PART 8 COLLATERAL AGREEMENTS ..
SCHEDULE PART 10 OUTLINE COMMISSIONING PROGRAMME .

SCHEDULE PART 11 EQUIPMENT ......ocvrivirreirrvarssie s serersarssness srosssarsss e vasssnsi i
SCHEDULE PART 12 SERVICE REQUIREMENTS ... s e
SCHEDULE PART 13 INDEPENDENT TESTER CONTRACT ....covvmricivrinnian

SCHEDULE PART 14 PAYMENT MECHANISM
SCHEDULE PART 15 INSURANCE REQUIREMENTS
SCHEDULE PART 16 CHANGE PROTOCOL

SCHEDULE PART 19 RECORD PROVISIONS ...

SCHEDULE PART 20 DISPUTE RESOLUTION PROCEDURE ... TR
SCHEDULE PART 21 DBFM CO INFORMATIOM ... e
SCHEDULE PART 22 CERTIFICATES ... s rverman e s s i i s sssomsssian

SCHEDULE PART 23 REFINANCING ..
SCHEDULE PART 24 [NOT USED]....

SCHEDULE PART 25 INSURANCE PROCEEDS ACCOUNT AGREEMENT ..o ecmvcsinenrnne
SCHEDULE PART 26 COMMERCIALLY SENSITIVE INFORMATION .
SCHEDULE PART 27 RELEVANT DISCHARGE TERMS ...t

APPENDIX A .. .ie s

.............................................................
..................................................

S5CHEBULE PART 17 COMPENSATION ON TERMINATION........ RO URUPIRIO
SCHEDULE PART 18 HANDBACK PROCEDURE ..o v

e 308

SUURR ¥ b4

w316
e 324
325
326
328



BETWEEN:

(1)

THE SCOTTIEH BORDERS COUNCIL, a local authority senstituted and incorporated under
the Local Government etc (Scoftand) Act 1994, having Hs principal offices at Council
Headquartters, Newtown St. Boswells, Melrose, TD8 0SA (the “Authorlty™); and

{2 KHS DBFMCO LIMITED {registered under number 5C483128} whose registered office is 51
Mebville Street, Edinburgh, EH3 7HL ("DBEM Co™).

WHEREAS:

{A) The Authority wishes o develop a new high school at Keiso, Scoftish Borders to improve the
gfficiency of the services provided by the Authority.

(B) Pursuant io the Territory Partnering Agreement for the hub South East Terilory. the
Authority issued a new project request in respect of the Project to which huboo submiited its
stage 1 submissiocn and stage 2 submission as required by the approval process for new
projects detailed therein.

{c) Following spproval by the Authority of the huboo's siage 2 submission, the Authority has
appointed DBFWY Co (a subsidiary of hubco) to design, build, finange and provide certain
mainienance sarvices in connection with the Kelss High School (the *Project”),

] This Agreament is entered info under the Scotlish Governmant’s hub initiative.

(E} This Agreement is excluded from the application of Part H of the Housing Grants,

Construgtion and Regeneration Act 1998 by operation of paragraph 4 of the Construction
Coniract {Scotiand) Exclusion Order 1998 {S1 1998/686).

NOW IT IS HEREBY AGREED as follows:

PART 1: GENERAL
DEFINITIONS AND INTERPRETATION
Schedule Part 1 (Definitions and Inferpretation) shall apply.
EXECUTION AND DELIVERY OF DOCUMENTS
On or prior to execution of this Agreement:

21 DBFM Co shall deliver to the Authority the documents referred to in Section 1
{Documents to be delivercd by DBFM Co) of Schedule Part 2 (Completion
Documents) (unless the requirement o deliver any such document is waived by
the Authaority by written notice to DBFM Ce): and

2.2 the Authority shall deliver to DBFM Co the documents referred to in Section 2
{Documents to be delivered by the Authority} of Schedule Part 2 (Completion

Documents) (untess the requirement o deliver any such document is waived by
DBFM Co by writlen notice to the Authority).

2.3 DBFM Co undertakes to obtain and deliver to the Authority, within the earliest
to ocour of:

2.3.1 ten (10} Business Days of the date of appointment of each Key Sub-
Ceontractor by the Contractor; or

232 not fater than fen (10) Business Days prior to the relevant Key Sub-
Conlractor commencing any relevant sub-contract works on Site and/or



commencing any off-site fabricatlon related to the reievant sub-contract
works,

a collateral warranty agreement between the relevant Key Sub-Contractor and the
Authority, which sollateral warranty agrsement shall be in the form of the Key Sub-
Contractor Coliateral Agreement (subjest (o any reasonable amendments required
by the Key Sub-Contractor and approved by the Authority, such approval not o be
unreasanably withheld or delayed), validly executed in self proving form by the
relevant Key Sub-Contracior, together with a certified copy of the signed sub-
contract entered into between the Contractor and the refevant Key Sub-Contractor.

COMMENCEMENT AND DURATION

3.1 This Agreement, and the rights and obligations of the parties, shall commence on
the date of execution of this Agreement and, without prejudics fo Clause 47.6,
shail terminate automatically on the expiry of the Project Term.

PROJECT DOCUMENTS

Ancillary Documenis

4.1 DBFM Co shall perform its obligations under, and observe all of the provisions
of, the Project Documents to which it is a party and shall not:

411

termingie or agree to the termination of aff or part of any Anciflary
Document;

make or agree to any material variation of any Ancillary Document;

in any material respact depart from its obligations (or walve or allow to
iapse any rights it may have in a malterial respect), or procwre that others
in any material respect depart from theilr obligations {or waive or allow to
lapse any rights they may have in a material respect), under any
Angillary Document; or

enter into (or permit the entry inio by any other person of) any agreement
replacing al or part of {or otherwise malerially and adversely affecting
{he interpretation of} any Ancillary Document,

unless the proposed course of aclion (and any relevant documentation) has been
submitted to the Authority's Reprasentative for review under Schedute Part 8
{Review Procedure} and either;

(a} there has been no ohjection in agcordance with paragraph 3 of
Schedule Part 8 {Rsview Frocsdure} within twenty (20}
Business Days of receipt by the Authority's Representative of
the submission of the proposed course of action {and any
relevant documentation), or such shorter period as may be
agreed by the parties; or

{b) DBFM Co is acting in accordance with the comments of the
Authority as provided in paragraph 4.2 of Schedule Part 8
{Review Procedurey;

and, in the circumstances specified in Clause 4.1.1, DBFM Co has complied with
Clause 57 {Assignation and Sub-contracting).



Changes to Funding Agreements and Refinancing

4.2

4.3

4.4

45

Delivery
4.8

Subiect to Clauses 4.3, 4.4 and 4.5, DBFM Co shalf be free, al any time, o
enter into, terminate, amond, waive Hs righls and generally deal with s
Funging Agreements on such terms and conditions as if sees fit without the
prior written consent of the Authority provided that {at the time such action is
cormtemplated and effected) the same will not rmaterialty and adversely affect
the ability of DBFM Co to perform its obligations under the Project Documents
or this Agreement.

No Refinancing or amendment, waiver or exercise of a right under any Funding
Agreement or Ancillary Document shaft have ihe effect of increasing the
Authority’s liahilities on early termination of this Agreement uniess:

4.3.1 D2BFM Co has gbtained the prior written consent of the Authority o such

increased liability for the purposes of this Clause 4.3; or

432 it is 8 Permitted Borrowing.

Without prejudice o the provisions of Clause 4.2 and Clause 4.3, any
amendment or variation of any Funding Agreements which constitutes a
Refinancing shall be carried out in accordance with the provisions of Schedule
Part 23 {Refinancing).

Without prejudice to Clause 4.2, DBFM Co shall ligise with the Authority, and
shall use all reasonable endeavours {0 provide the Authority with a copy of the
relevant agreement in selied draft form, not less than ten {10} Business Days
before i enters into ary Funding Agreemert (other than the Initial Funding
Agreements),

Without prejudice to the provisions of this Clause 4 {Profecf Documents), if at
any time an amendment is made {o any Project Document, or DBFM Co enters
into @ new Project Document {(or any agreement which affects the interpretation
or application of any Project Document), DBFM Co shall deliver to the Authority
a conformed copy of sach such amendment or agreement within ten (10)
Husiness Days of the date of its execution or creation, certified as a frue Copy
by an officer of DBFM Co.

Funding Default

47

4.8

4.8

410

DBFM Co shall promptly upon the cecurrence of a Funding Default nolify the
Authority of such Funding Default,

The Authority may, in circumstances referred {0 in Clause 4.7 ahove
{regardiess of whether the Senior Funders have exercised any enforcament or
similar righls under the Senior Funding Agreements), require DBFM Co o
provide an Interim Project Report and fo aftend, and use alf reasonable
endeavours to ensure that the Senior Funders attend, such mestings as the
Authority may convena to discuss such interim Project Report and the
circumstances giving rise to it.

DBEM Co shall prompily upon a2 fallure by the Senior Funders to advance
amounts due under the Senior Funding Agreements (or in circumstances that
might reasonably be expectad o tead to such a feilure) notify the Authority of
such fallure {or expected failure).

The Authority may, in the circumstances referred to in Clause 4.9 above,
require DBFM Co to attend, and use all reasonable endeavours to ensure that

3



the Senior Funders atiend, such mestings as the Authority may convene to
discuss the circumstances.

5. THE PROJECT QPERATIONS
Scope
5.1 Subject to and in aceordance with the provisions of this Agreement, DBEM Co

shall perform its duties under this Agreement at its own cost and risk without
recourse to the Authority except as otherwise expressly provided in this

Agresment.
General standards
82 DBFM Co shall at its own cost be solely responsible for procuring that the
Froject Operations are at all times parformed:

5.2.14 in compliance with alf Law and Consents {inciuding without Himitation the
giving of natices and the obtaining of any such Consenis) and so as not
to prejudice the renewal of any such Consents;

52.2 in @ manner that is not likely to be injuricus to health or to cause damage
to property;

523 in & manner consistent with the Cuality Plans;

524  [NOT USED]

525 in 2 manner consistent with the Authority discharging its statutory duties
and other functions undertaken by it as the same may be notified to
DBFM Co from fime to fime; and

528 in 50 far as not in conflict with an express obligation of DBFM Co under

this Agreement, or where in relation 10 a malier there I8 n0 express
obligation or siandard imposed on DBFM Co under this Agreement, in
accordance with Good Industry Practice.

in the event that any ambiguity, uncertainty, dispute or discrepancy arises in the
nature and scope of DBFM Co's obligations under this Clause 5.2 (General
Standards), the provisions of this Clause 5.2 {General Standards) will be glven
meaning and have effect in descending order of precedence set out in this Clause
5.2 {General Standards).

Authority’s Undertaking

53 The Authority undertakes to BBFM Co that it shall:

8.3.1

532

subject to the provisions of this Agreement, comply with all Laws, and
Consents applicable to it which relate to the Project Operations;

not wilfully impede DBFM Co in the performance of its obligations under
this Agreement (having regard always to the interactive nature of the
activities of the Authority and of DBFM Co and to the Authority's and any
Communily Services Provider's use of the Facliities to provide the
relavant Community Services and any other operations or activities
carried out by the Autharity or other Community Services Providers on of
at the Site for the purposes contemplated by this Agreement and any
other of the Authority’s or other Community Services Provider's statutory
funclions);



533  inform DBFM Co as soont as reasonably practicable if at any time it
becomes unable to mest any of its financial obligations and In such case
inform, and keep DBFM Co informed, of any course of action to remeady
the situation recommended or required by the Scettish Government, the
Authority or cther competent authority; and

3.4 to the extent permilfed by Law, supply to DBFM Co within sixty {80)
Business Days of thelr publication, @ copy of the Authorily's Annual
Report and Accounts,

provided that, {0 avoid doubl, nothing in this Clause 5.3 {Autfrority’s Undertaking)
shall in any way fetter lhe discretion of the Authority in fulfilling its siaiitory

funclions.
Co-operation
5.4 Each parly agrees to co-gperate, at its own expense, with the other party in the

fulfilmant of the purpeses and intent of this Agreement. Te aveid doubt, neither
party shall be under any obligation to perform any of the other's obligations
under this Agreement.
5.5 INOT USED]
& GENERAL OBLIGATIONS AND RESPONSIBILITIES OF DBFM CO

Other business

8.1 DBBFM Co shall not engage in any business or activity other than the business
or activiies relaled to, and conducted for, the purpose of the Project
Operations.
DBFM Co Parties

8.2 Subject to the provision of Clause 30.1.7, DBFM Co shall not be relieved ar
excused of any resgonsibility, llabilily or obligation under this Agreement by the
appeintment of any DBFM Co Party. DBFM Co shall, as belween iiself and the
Autharity, be responsible for the selection, pricing, performance, acts, defaults,
omissions, breaches and negligence of all DBFM Co Parties. All references In
this Agreement to any acl, default, omission, breach or negligence of DBFM Co
shall be construad accordingly to include any such aot, default, omission,
breach or negligence of 2 DBFM Ca Party.

Safety
6.3 DBFM Co shall, in camrying out the Project Operations, have full regard for the
safely of all persons on the Site and, during the period in which the Off-Site
Works are being undertaken only, on the Off-Site Works Area (whether lawfully
or not) and keep the Site and, during the period in which the Off-Site Works are
being undertaken only, the Off-Site Works Ares, the Works and the Facildies in
an orderly state, appropriate in accordance with Good Industry Practice, to
avoid danger to such persons,
7. AUTHORITY'S DATA
No liahility

7.1 The Autherity shall not be liable to DBFM Co for and DBFM Co shall not seek
o recover from the Authority (or from any Authority Party} any damages,
losses, costs, liablities or expenses which may arise (whether in contract, delict



or ctherwise) from the adaption, use or application of the Disdosed Data by, or
on behalf of, DBFM Co, the Indapendent Tester or any DBFM Co Party.

No warranty

7.2

The Authority gives no warranty or undertaking of whatever nature in respect of
the Disclosed Data and, specifically {but without limitation), the Authority does
not warrant that the Disclosed Data represents all of the information in its
possession or power {either during the conduct of the tender process for the
Project or af the time of execution of this Agreement) relevant or material to or
in connection with {he Project or the obligations of DBFM Co under this
Agreement or under any of the Project Docaments. In addition, the Authority
shall not be liable to DBFM Co in respect of any failure {o discloge or make
avaflable to DBFM Co {whether before, on or after the execuiion of this
Agresment) any information, documents or data, nor any failure to review or to
update the Disclosed Data, nor any faiiure to inform BBFM Co (whsther before,
on or after execution of this Agreement) of any inaccuracy, eror, omission,
defects or inadequacy in the Disclosed Data.

$#-Site Works Deglgn Data

7.2A

7.28

DBFM Co shall be entitied to rely upon the Off-Site Works Design Data and shali
not be responsible for any Off-Site Works Design Faliure or the impact of any Off-
Gite Works Design Failure on the Prgject and the Partles acknowledge that any
Off-Site Works Design Failure shall be treated as a Delay Event for the purposes
of this Agreement.

In the eveni that DBFM Co becomes aware of any Off-Site Works Design Failure,
DBFM Ca shall notify the Authority of the same as soon as reasonably practicable,
in order that the Authority can provide Instructions as to how such Off-Site Works
Design Failure should be addressed,  Any such instructions issued by the
Authority to DBFM Co pursuant to this Clause 7.2B shall be deemed fo be an
Authority Change and the provisions of Schedule Part 16 (Change Profoco]) shall
apply.

DBFM Co investigation

73

{BFM Co acknowledges and confirms that:

7.3.1 if has conducted its own analysis and review of the Disclesed Data and
has, before the execution of this Agresment, satisfied itself as lo the
accuracy, completeness and fitness for purpose of any such Disclosed
Data upon which it places reliante; and

7.3.2 it shalt not be entitted to and shall not {(and shail procure that no DBFM
Co Party shall} make any claim against the Authority or any Authority
Party whether in contract, delict or olherwise inciuding, without limitation,
any claim in damages, for extensions of time or for additional paymenis
under this Agreement on the grounds:

{a) of any misunderstanding or misapprehension in reapect of the
Disclosed Data; or

(b} that incorreat or insufficient Information relating to the
Disclosed Data was given to it by any person, whether or not
an Authority Party,

nor shall DBFM Co bs relieved from any obligation imposed on, or undertaken by
it, under this Agreement on any such ground.



B.

REPRESENTATIVES

Representatives of the Authority

8.1

8.2

83

8.4

8.5

8.6

The Authority’s Represeniative shall be the Service Direster, Capital Projects or
such other person appointed pursuant to this Clause. The Autheority's
Representative shalt exercise the functions and powers of the Authority in
relation to the Froject Operations which are identified in this Agreement as
funclions or powers to be carried out by the Authorily's Representative. The
Authority's Representative shall also exercise such other functions and powers
of the Authority under this Agreement as may be notified to BBFM Co from fime
o time.

The Autherity's Representative shall be entitied at any time, by notice to DBFM
Co, to authorise any other person 1o exercise the functions and powers of the
Authorilty delegated {o him pursuant o this Cleuse, either generally or
spacifically. Any act of any such person shall, for the purposes of this
Agreement, constituie an act of the Authorily's Representative and all
references fo the “Authority’s Representative” in this Agreement {apart from
thls Clause) shall be taken as references o such persaon so far as they congerm
matters within the scope of such persan's authorily,

Tie Authority may by notice fo DBFM Co change the Authorily's
Representative. The Authority shall (as far as practicable) consult with DBFM
Co prier to the appoittment of any replacement for the Authority's
Represeniative, taking account of the need for liaison and continulty in respect
of the Project. Such change shall have effect on the dale specified in the
written notice (which date shall, othet than in the case of emergency, be such
date as will not cause material incenvenience {o DBFM Co iIn the execution of
its obiigatiens under this Agreement},

During any period when no Authority's Representative has been appointed {or
when the Authority's Representative is unable through élness, incapaciiy or any
other reason whalscever to varry oul or exercise his functions under this
Agreement) the Authority shafl carry out the funclions which would otherwise
bz performed by the Authority's Representative.

No act or omission of the Authority, the Authorily’s Represendative or any
officer, employee or other parson engaged by the Authority shall, except as
otherwise expressly provided in this Agreement;

851 in any way relieve or absolve DBFM Co from, modify, or ant as a waiver

or personal bar of, any fiability, responsibility, obligation or duty under
this Agreement; ot

8.5.2 in the absence of an express order or authorisation under Schedule Par

16 (Change Protocof), constitute or authorise a Change.

Except as previously notified in writing before such act by the Authority to
DBFM Co, DBFM Co and DBFM Co's Representative shall be entitled to ireat
any act of the Authority’s Representative which is authorised by this Agreement
as being expressly authorised by the Authority and DBFM Co and DBFM Co’s
Representative shall nat be reguired o determine whether an express authority
has in fact been given.

Raprosentative of DBFM Co

8.7

DBFM Co's Representative shall be [ ] o such other person
appointed pursuant to Clause 8.8. DBFW Co’s Representative shall have full
authority to act en behalf of DBFM Co for all purposes of this Agreement.

?



88

8.8

Except as previously notified in writing before such act by DBFM Co {o the
Authority, the Authority and the Authoriiy's Represeniative shall be entiled to
freat any act of DBFM Co's Representative in connection with this Agreement
as being expressiy authorised by DBFM Co and ihe Authority and the
Authority's Representative shall not be required o determine whether any
express autherity has in fact bean given.

DBFM Ce may by notice fo the Authority change DBFM Co's Represeniative.
Where DBFM Co wishes o do so it shall by written notice fo the Authority
propose a substitute for approval, taking account of the need for fiaison and
conkinuity in respect of the Project. Such appointment shall be subject to the
appreval of the Authority (not t¢ be unreasonably withheld or delayad),

DBFM Co's Key Works Persannel are identified in Schedule Part 3 (Key Works
Personned). DBFM Co shall, as far as it is within DBFM Co's conftrol, ensure
that such persons retain their invelvement in the Works and, in particular, will
not, {or the duration of the Waorks, require or request any of them o be involved
in any other project on behalf of DBFM Co or any of the Shareholders or its or
their Associated Companies if, in the reasonable opinion of the Authority, this
would adversely affect the Project,



9,

PART 2: LAND ISSUES

NATURE OF L AND INTERESTS

Access During Construction

8.1

From the Commencement Date until the Actual Completion Date or (if earlier)
the Termination Date, the Authority shall grant to DBFM Co and DBFM Co
Parties, or procure that DEFM Co and the DBFM Co Parties are granted:

g.1.1 access to the Site; and

9.1.2 the Anciltary Rights;

in each case subject only lo the Reserved Rights, the Tiie Conditions and the
Authority's righis under this Agreement and solely for the purposes of

implementing the Works and carryving out DBFM Co's Pre-Completion
Commissioning.

Access Following Construction

92

After the ocourrence of the Actual Complelion Date the Authority shali grant to
BBFM Co and DBEM Co Partias, or procure that PBFM Co and DBFM Co
Parties are granted, access fo the Facilities subject only o the Reserved
Rights, the Tille Conditions and the provisions of this Agreement and solely for
the purposes of,

a2z carrying cut the Project Operations {other than those Project Operations
for which DBEM Co is granted rights pursuant to Clausse 8.1 {Access
During Construction}};

D22 remedying Defects and carrying out Snagging Matters and exercising its
rights under Clause 23.14; and

9.2.3 exercigsing the Anclllary Rights.

Such rights shall terminate on the Expiry Date or (if earlier) the Termination Date.

Extent of Rights

2.3

8.4

85

The rights referred to at Clauses 8.1 {Access During Consfruction) and 8.2
{Access Following Consiruction) shall nol eperate or be deemed to operate as
4 lease of the Facilities or the Site or any part of the Facllities or the Site and
DBFM Co shall ot bave or be entitled to exclusive possession {(save to the
extent expressly included within the Ancillary Rights} or any estate, right, title or
interest in and to the Site or the Facilities except as provided hergin and shall
occupy the Site as a licensee only.

The rights referred o at Clauses 9.1 {Access During Consiryciion) and 9.2
{Access Following Consiruction) are personal to DBFM Co and the DBFM Co
Parties.

DBF Co shall procura that:

051 all Project Operations carried out gt the Site by or on behsif of DBFiM Co
(whether before, during or after the completion of the Works) shall be
carried out in @ manner which does not breach any of the Tille
Conditions and/or the Reserved Righis; and



18,

9.5.2 there shall be no action, or omission fo act by DBFM Co or g DBFM Co

2.6

THE SITE

10.1

Party, which shall give rise to & right for any person o obtain title o the
Site ar any part of it.

Notwithstanding the terms of Clauses 9.1 and 8.2 or any other rights granted
under this Agreement, the Authorily shall {ff it is the herifable proprietor of the
Site or the Croft Park Off-Site Works Ares {(2e the case may bea)) or {if it i3 not
the heritable proprietor of the Site or the Croft Park Off-Bite Warks Area (a8 the
case may be)) shall procure that the heritable proprictor of the Site or the Croft
Park Off-Site Works Area {(as the case may be} shall, enter info such
wayleaves, deeds of servitude or other similar agreements with any third party
that DBFM Co or any DBFM Co Party may require (o be granted in favour of or
by any third party, in order to exercise its rights or perfoerm its obligations under
this Agreement. The Authority shalf enter info {or, where appropriate, shalf
procure that the heritable proprictor of the Site or the Croft Park Off-5ite Works
Area (as the case may bel} shall enter inio) any such wayleave, deed of
servitude or cther similar agreement, as soon as reasonably practicabde afler
DBFM Co has provided to the Authority alt refevant information in connection
therewith provided always that DBFM Co has obtained at Its own cost the prior
agreement of the third party In ferms acceptable fo the Authority (acling
reasonably). DBFM Co shall reimburse the Authority for all cosis and expenses
reasanably and properly incurred by the Authority {andfor the heritable
proprietor of the Site or the Croft Park Off-Site Works Area (as the case may
bel} in connection with entering into such wayleaves, deeds of servitude or
other similar agreements af the request of DBFM Co.

The condition of the Site shall subject to Clauses 10.3 and 10.4 he the sole
responsibllity of DBFM Co. Accordingly {withoui prejudice to any other
obligation of DBEM Co under this Agreement), DBFM Co shall he deemed to
have:

10.1.1  carried out a2 Ground Physical and Geophysical Investigation and to have

inspected and examined the Site and its surroundings and {where
applicable} any existing struciures or works on, over or under the Site;

10.1.2  satlisfied iiself as to the nature of the Site Conditions, the ground and the

subsol, the form and nature of the Site, the load bearing and other
relevant properties of the Site, the risk of injury or damage to property
affecting the 3Site, the neture of the materials {whether natural or
otherwise} 1o be excavated and the nature of the design, work and
materiale necessary for the execution of the Works {excluding the Off-
Site Works);

10.1.3  satisfied itsslf as to the extent and adequacy of the Site and of the righfs

of acoess to and through the Site granted hereundsr and any
accomrmodation it may reguire for the purposes of fulfiling #s obligations
under this Agreement {suich as additional land or bulidings outside the
Site} without prejudice to DBFM Co's rights under this Agreement in
respect of a breach by the Authority of its obligations under Clause 8.1
andfor Clause 9.2;

1014  satisfied itself as o the precautions, times and methods of working

necessary o preveni any nuisance or interference, whether public or
private, being caused to any third parties {except where such matters
can only he ascertainad by a review of title conditions, not included in the
Tifle Conditions); and

10



10,15 satisfied #self as lo the conditions, hurdens, restrictions and reservations
set out in the Title Conditions and the Reserved Rights.

16.2 To avgid doubt, DBFM Co accepts full responsibility for all matters referred to in
Clauss 10,1 and, subject to Clauses 10.3 and 10.4 DBFM Co shall:

10.2.1  not be entiiled io make any claim against the Authority of any nature
whatsoaver zave, if applicable, as expressly provided in Clause 28
(Dolay Events), on any greunds including {without limitation} the fact that
incorract or insufficient information on any maiter relating to the Site was
given to it by any person, whether or not the Authority or an Authority
Party, and

10.2.2 be responsible for, and hold the Authority harmless from, cleaning up
and/or otherwise dealing with any Contamination at the Site so that &t
shall at all times comply with its obligations under this Agreement
including (without fimitation) complving with, ai its own gost. any
applicable Laws and any Consents, orders, notices or directions of any
regulatory body {whether made against the Authority or DBFM Co}.

Responsibility for Ground Conditions and Contamination

10.3 Ta the extent that unforeseen ground conditions and/or Contamination exist in
any part of the OH-Site Works Area, DBFM Co shall not be responsibie for
them. The Authorily shall be responsible for any ground conditions and/or
Contamination for which DBFM Co is not responsible by virtue of this Clause
10.3. This Clause 10.3 sppiies to the Off-Site Works Area.

104 Where pursuant to Clause 10.3 the Authority i3 responsible for any of the
matters referred to then the following provisions shall apply:

1041  during the Construction Phase any such matter shall be deemed to be a
Compensation Event for the purposes of this Agresment; and

1042 [NOT USED};
10.4.3  [NOT USED}

10.4.4 where any such malier is Contamination (during the period prior {o the
Off-Site Works having been either adopted by the refevant body within
the meaning of the Sewerage {(Scotland) Act 1868 or certified within the
theaning of section 58{4) of the Roadg (Scofiand) Act 1884 (as
applicable}} the Authority shall further hold DBFM Co harmiess from
cleaning up and otherwise dealing with the Contamination and shall
indamnify DBFM Co in respect of all Dirsct Lossées incurred by DBFM Co
resuiting from such Coniamination.

11. GCONSENTS & PLANNING APPROVAL
114 DBFM Ce shall be responsible for

11.1.1  obtaining all Consents which may be required for the performance of the
Project Operations; and

11.4.2  implementing each Consent within the period of its validity in accordance
with: its terms.

11,2 In the event thati:

114



1124 a Consent that has been granted s subsequently amended, repealed,
revoked or otherwise ceases to be in full force and effect in accordance
with its terms as & consequence of any action by a Relevant Authority,

11.2.2 affected persons are entiled to claim compensation for the adverse
sffects of such action under a siatutory scheme of compensation; and

11.23  DBFM Co iz nat entiled in its own name to claim under that schems but
the Authority is so entitled

the Authority must use all reasenable endeavours, at the request and at the cost of
DBFM Co, o ciaim or to include within its claim such sums as DBFM Co acting
reasonably requesls and shall pay to DBFM Co the part of any compensation thal
it receives under that scheme that relates to the sums claimed at the request of
DBFM Co.

12



12.

PART 3: DESIGN AN} CONSTRUCTION

THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS

Qverall Responsibifity

12.1

122

BBEM Co shall carry out the Works:

12491 so0 as (o procure satisfaction of the Authoribys  Construction

Requirements;

12.1.2  inaccordance with DBFM Co's Proposals; and

12.1.3  In accordance with the terms of (his Agreement.

To avoid doubt, the obligations in Clauses 1211, 1212 and 1213 are
independent obligations. in particular:

12.2.1 the fact that DBFM Co has complied with DBFM Go’s Proposals shall not

be a defence t0 an allegation that DBFM Ceo has not satisfied the
Authority’s Censtruction Requirements; and

12.2.2 the fact that DBFM Co has safisfied the Authority's Censtruction

Requiremenis shall not be a defence {o an allegation that DBFM Co has
falled io comply with DBFM Co's Proposals,

Design rosponsibility

12.3

DBFM Co warrants that it has used, and will continue to use, the degres of skill
and care in the design of the Facilities (with the exception of the Of-Site
Works) that would reasonably be expected of a competent professional
designer experienced in camying out design sctivities of a similar nalure, scope
and complexity to those comprised in the Works.

Corporate fdentity and Signage

12.4

The parties acknowiedge that the Authority may, from time to lime duting the
Construction Phase, he required to procure the erection of hoarding, site
boards, plaques and/or ofher signage in connection with the Project.
Accordingty:

1241  where requested by the Authorily {acting reasonably), DBFM Co shall

procure the ersction and mainienance of such hoarding, site boards,
plagues andfor other signage as the Authority may require; and

12.4.2 the size, design, information disclosed, position and malerials uged in

connection with such hoarding, site boards, plagues or other signage
shall be approved by the Authorily, such approval not t6 be unreasonably
withheid;

124.3  [NOT USED]

Authority design approval

2.5

The Authority confirms that, as at the date of this Agreement, it has reviewed
DBEFM Co's Proposals and that such proposals satisfy the Authorily's
requirements in respect of Operational Funchionality, so far as can reasonably
be delermined given the level of detall of Design Dala which has been
disclosed to the Authority.

13



126

DBFM Co shall develop and finalise the design and specification of the Works
with the exceplion of the Off-Site Works and the Asthorily shall review the
Reviewable Design Data in accordance with Schedule Part 8 {Revisw
Frocedure) and the provisions of this Clause 12.6:

12.6.1

1282

12.6.3

12.6.4

DBFM Co shalf submit the Reviewable Design Data and the design of
any Changes developed In accordance with the procedure set out in
Schedule Part 16 (Change Profocofy to the Authority's Representative for
review under Schedule Part 8§ (Review Frocedure). DBFM Ca shall not
comrmence or permit the commencement of construction of the part or
parts of the Facilities to which such Reviewable Design Data relates untit
it has submitled the appropriate Reviewable Design Data and either it is
confirmed by the Authority's Representative that DBFM Co is entilled to
praceed with construction in accordance with paragraph 3.3 of Schedule
Part § (Raview Procedure) or DBFM Co is:

{a} disputing the status of such Reviewabls Dresign Dala pursuant
io paragraph 1.3.1 or paragraph 4.3 of Scheduie Part 8
{Reviow Procedurs), and

{b} proceeding at risk pursuant to paragraph 1.3.2 of Schedule
Part 8 {Review Frocedue).

with effect from the date at which any item of Reviewable Design Data is
or becomes an Approved RDD item in accordance with Schedule Part 8
{Review Procedure), such Approved RDD item shall for the purposes of
this Agreement be deemed to have satisfied the requirements of the
Authority in the manner and 1o the extent sef out in, Table A in Appendix
1 of Schedule Part § (Review FProcedure);

DBFM Co shall allow the Authority’s Representative, at any time, a
reasonable opportunily o view any items of Design Dala, which shalf be
made available {o the Authority’s Representative as soon as practicable
following receipt of any written request from the Authority's
Representative; and

DBFM Co shall procure that the Contractor establishes and maintains 2
computerised design database which DBFM Co and the Authority's
Representafive may access remotely by computer fo view drawings
comprised within the Design Data (including Reviewable Design Data)
and electronically siore andfor print copies of such Design Pata. In the
event of the Authority's Representative being unable to siccess such
design database, DBFM Co shall procure that it is made available for
inspection by the Authority's Representative, or any other person
authorlsed by the Authority’s Representative,

Rectification of DBFM Co's Proposals

12.7

Without prejudice to Clause 121, if it should be found that DBFM Co's
Proposals do not fulfil the Authority’s Canstruction Requirements, DBEFM Co
shall at its own expense, and in accordance with Clause 12.8 bejow, amend
PBFM Co's Proposals and rectify the Works or any part affected. Such
amerdment and rectification shall bave the sffect that:

12.7.1

12.7.2

DBFM Co’s Proposals shall salisTy the Authority's Construction
Requirements; and

following the amendment or rectification, the structural, mechanical and
slectrical performance of the Facilities will be of an equivalent slandard
of performance fo that set ocut in DBFM Co’s Proposals prior to their

14



amendment or reclification (for the purpose of this comparison
disregarding the fault which required the amendment or rectification to be
maede).

12.8 Where Clause 12.7 applies, DBFM Co shall submit its proposal far amending
DBFM Co's Proposals and reclifying the Works {or any part affected) to the
Authority'’s Representative for review under Schedule Part § (Review
Procedure} and shall not amend DBFM Co's Proposals or commence or afow
the commencement of the rectification of the Works {or any part affected) uniil
# is permilted to proveed in sccordance with Schedule Part 8 {Review
Procedirel.

Constraction Skills Certification Scheme

129 DBF# Co shall ensure that all persons engaged in carrying out the Works (or
part thereof} on the Site or the Off-Site Works Area, as applicable are
accredited under the Construction 8kills Certification Scheme or an equivaient
scheme and where DBFM Co enters info a sub-contract for the purposes of
carrying out the Works DBFM Co shall cause a term o be included in such
sub-contract:

1291 which requires the sub-contraclor to ensure that such persons are
accredited under the Construction Skills Certification Scheme or an
equivalent scheme; and

12.9.2 in the same terms as that set out in this Clause 12.8 {including for the
avoidance of doubt this Clause 12.8.2} subject only to modification 1o
refer to the correct designation of the equivalent patty as DBFM Co and
sub-cantractor as the case may be.

43, RIGHT OF ACCESS GOF AUTHORITY'S REPRESENTATIVE
Access to the Site and/ar the Of-Site Works Area
131 DBFM Co shall prosure that:

1314 subject to complying with all relevant safety procedures, which shall
include any relevant construction phase plans and health and safety
plans for the construction of the Facilities, the Contractor's Site Rules
from fime to time and any reasonable directions with regard to site safety
that may be issued by or on behalf of the Conltractor's Site Manager from
time to time, the Authority’s Representative shall have unrestricted
access at ali reasonable times during normal working hours to:

{a) view the Works at the Site and for the Off-Site Works Area (to
the extent appropriate access to the OF-BHe Works Area has
been granfed to DBFM Co and it would be reasonable in the
circumstances for DBFM Co to provide such access to the
Authority) (as relevant) on reascnable prior notice appropriate
ic the circumstances, provided that the notice procedures in
this Clause 13.1.1(a8) shall not apply to the right of access for
the Authority's Representative and his staff and visiters to the
offive and other facilities provided at the Site for his use; and

{b) subject to obtaining the consent of the relevant manufacturer or
supplier {which DBFM Co agrees to use all reasonable
endeavours to obtain), visit any site or workshop where
materials, plant or eguipment are being manufactured,
prepared or slored for use in the Works for the purposes of

15



general inspection and of altending any test or investigation
being carried out in respect of the Works;

131.2 the Authorify's Representative shall have such rights of access o the

Site and/or the Of-Site Works Area (to the axlent appropriate access to
the Off-Bite Works Area has been granted to DBFM Co and it would be
reasonable in the circumstances for DBFM Co to provide such access o
e Authorily) in an emergency as he {acling ressonhably) considers
suitable in the circumstances; and

13.1.3 monthly progress meetings and site meetings are held and that the

Authority's Representative shall have the right to attend such monthly
progress meetings and site meetings and to attend such other meetings
as the Authority’s Representative may reasonably request.

Increased monitoring

13.2

If, foflowing any viewing, visit or inspection made pursuant to Clause 13.1.1, it
Is discovered that there are defects in the Works or that DBFM Co has falled to
comply with the Authority's Construction Reguirements or DBFM Co's
Proposais, the Authority's Representative may fwithout prejudice o any other
right or remedy available to the Authority) by notice to DBFM Co increase the
level of monitoring of DBFM Co until such time as DBFM Co shall have
demonsirated to the satisfaction of the Authority that it is capable of performing
and will perform all its obligations to the Authority under this Agreement, DBFM
Co shall compensate the Authority for any reasonable additional oosts Incurred
as a result of such intreased mondtoring,

Right to Qpen Up

133

134

1358

13.8

13.7

Subject to Clause 13.4, the Authorlty's Representative shall have the right at
any time prior to the Actuat Completion Date to reguest DBFM Co to open up
and inspect any part or parts of the Works where the Authority's Represeniative
reascnably belisves that such part or parts of the Works is or are defective and
DEFM Co shalt comply with such request.

Prior t exercising his right pursuant o Clause 13.3 above, the Authority’s
Represeniative shall notify DBFM Co of his intention to exercise such right,
setting out detailed reasons.

i, following the exercise by the Authority’s Representative of his right pursuant
to Clause 13.3, the inspection shows that the relevant part or parts of the
Works are not defective then Clause 22.3.4 shall apply.

if, following the exercise by the Authority's Representative of his right pursuant
to Clause 13.3, the inspeclion shows that the relevant part or parts of the
Works is or are defactive, DBFM Co shall rectify and make good such Defect{s)
and any consequence of suech rectification and/or making good Defect{s} shall
be carried out by DBFM Co at no cost to the Autharity and DBFM Co shall not
be entitied to any sxtension of time in relation to such rectification and making
giood of the Works.

H, following the exercise by the Authority's Representative of his right pursuant
to Clause 13.3, the Authoritys Representalive is of the opinion that the
inspection shows that the relevant part or parts of the Works Is or are defective
and DBFM Co does not agree with such opinion, the matter shall be
determined in acoordance with Schedule Part 20 {(Dispufe Resolution
Frocedurs),

16



14,

13.8 Without prejudice 1o the rights of the Authority's Representative pursuant to this
Clause 13 (Right of Access of Authority's Represenfalive) the parties
ackrowledge that the exercise of such rights shall not in any way affect the
obligations of DBEM Co under this Agresment save as sxpressly set out in this
Clause 13 {Right of Access of Authority’s Representative).

Safety during Construction

139 The provisions of Section 2 (Safely During Construction) of Schedule Part 6
{Construction Matters) shall apply fo matiers of safety.

PROGRAMME AND DATES FOR COMPLETION

Dates for Completion

4.1 DBFM Co shail complete the Works by the Completion Date, Withou! prejudics
to Clauses 40 (DBFM Co Eveni of Defauft), 42 (Authorily Voluntary
Termination), 46 (Compensation on Terminalion) and 47 (Consequences of
Termination) the Authority shall not be entitied to claim liquidated or general
damages in respect of any delay which slapses between the Completion Date
and the Actual Completion Date.

The Programme

14.2 Any Programme submifted in accordance with the provisions set out below
shall be prepared in accordance with Good Industry Practice and shall be in
suffictent detail 50 as 1o enable the Authority's Represeniative to monifor the
progress inchuding afl commissioning activities and likely future progress of the
Waorks.

14.3 The initial Programme is set out at Schedule Pant 7 {The Frogramme). Any
change ¢ the Programme shall only be made in accordance with this Clause
14 {Programme and Dafes for Completion) and Schedule Part 8 (Review
Procedure). DBFM Co shall promptly submit 1o the Authority's Representative a
capy of any version of the Programme varied in accordance with this Clause 14
{Programimie and dates for Completiony and Schedule Part 8 (Review
Frocedure}.

14.4 i it appears to the Authority's Representative at any time that the actual
prograss of the Works has significantly fallen hehing the Frogramme, then the
Authority's Representative shalt be snlitled to regquire DBFM Co 1o submit to the
Authorily's Representative a report identifying the reasons for the delay and,
unless the event causing the delay is stilf subsisting and it is not possible to
predict with any certainty when the delay might come to an end, require DBFM
Co {at the Authority’s option):

1441 {o produce and submit fo the Authority’s Represeniative in accordange
with Schedule Part 8 {Review Procedura) a revised Programme showing
the manner and the periods in which the Works will be carried out o
ensure completion; and/or

14.4.2 to produce and submit to the Authority’s Representative in accordance
with Schedule Parl 8 (Review Procedure) & revised Programme showing
the steps which are {0 be taken to eliminale or reduce the delay.

Early completion

14.5 Notwithstanding that the Works may have been completed in accordance with
this Agreement, the Actual Completion Date may only occur on a date on or
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15,

after the Completion Date unless the Authorily, in its absolute discretion,
agrees otherwise in writing.

146 DEFM Co shall notify the Authority’s Representative if at any time the aciual
progress of the Works s significantly ahead of the Programme such that
DBFM Co anficipates that the Actual Completion Date could occur sarlier than
the Completion Date in which case the Authority's Representative shall be
entitted to require DBFM Co to produce and submit te the Authority's
Representative a revised Frogramme showing the manner and the periods in
which the Works will be carried ouwt and whai the ravised date for complefion
woutd be to enable;

1461 the Authority to consider (3t its absolile discretion) whether to agree an
eatlier date for completion if requested by DBFM Co to do so; and

14.6.2 the parties 1o consider what modifications (If any) will be required fo the
Agreemenrt in order to accomimodate such eardier date for complation if
agreed to by the Authority pursuant to Clause 14.5.

INDEPENDENT TESTER

Appointment

15.1 The parties have on or prior {o the date of this Agreement, in compliance with
all Law relating to procurement which g applicable o either party, appointed a
suitably qusfified and experenced consuttant to act as the Independent Tester
for the purposes of this Agreement upon the ferms of the Independent Tester
Contract,

Changes to terms of appointment

15.2 Neither the Authority nor DBFM Co shall without the other's prior writien
approval {fiot to be unreasonably withheld or delayed):

158.2.1 terminate, repudiate or discharge the Independent Tester Contract or
treat the same as having been terminated, repudiated or otherwise
discharged,

16.2.2  waive, setlie, compromise or otherwise prejudice any rights or claims
which the other may from time to time have against the independent
Tester; or

1523 vary the terms of the independent Tester Contract or the service
performed or to be performed by the independent Testar,

145.3 The parties shall comply with and fulfif their respective duties and obligations
arising under or iy connmection with the Independent Tester Contract,

Co-oparation

5.4 The parties agree to cu-operate with each other generally in relation to all
matters within the scope of or in connection with the independent Tester
Contract. All instructions and representations issued of made by elther of the
parties to the Independent Tester shall be simulianeously copied to the other
and both parties shall be entitied to attend all inspections undertaken by or
meeatings involving the independent Tester.
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Replacement

155

15.8

If the Independent Tester's appoiniment is terminated otherwise than for fult
performance, the parties shall liaise and co-operate with gach other in order io
appaint, in accordance with this Clause 15.5, a replacement consufiant to act
as the Independent Tester as soon as reasonably practicable. The identity of
any such replacernent shall be as agread by the parties and the terms of his
appeintiment shall, unless otherwise agreed, be as set out in the Independent
Tester Contract.

if the parties fail to agres the idenfity andlor ferms of a replacement
independent Tester in accordance with Clause 155 within ten {18} Business
Days of the original Indepeandent Tester's appointment being ferminatad then
suct: disagreement shail be referred Tor resolution in agcordance with Schedule
Part 20 (Lispute Resolifion Procedure).

18. EQUIPMENT

The parties shall comply with the provisions of Schedule Part 11 {Equipment).

17. PRE-COMPLETION COMMISSIONING AND COMPLETION

171

17.2

17.3

17.4

Not less than six {8) months but 1o more than eight {8} months before the
Completion Date, the Authority shall provide DBFM Go with a draft of the Final
Commissioning Pragramme as jointly developed by the Authority and DBFM
Co, in accordance with the provisions of Clause 17.2 and Clausg 17.32. DBFM
Co shall provide the Authorify with commentis on the draft Final Commissioning
Programme submitted to it within one {1} month. The parties shall, within fiflesn
{15} Business Days of receipt by the Authority of DBFM Co’s comments agree
the terms of the Final Commissioning Programme provided that the Authorily
may by prior notice to DBFM Coa change the scope and time of the Authorlty's
Commissioning and reireburse DBFW Co ifs ressonable costs incurred as &
result of such change in scope or time. i the parties are unabie to agree the
Final Commissioning Programme or the change in scope or time of the
Authority's Commigsioning by fifty {80) Business Days before the Completion
Dxata the matter shall be referred for determination in accordance with Schedule
Part 20 (Dispufe Resolution Pracsdure).

The Finat Commissioning Programme shali be in accordance with the Outline
Commissioning Pregramme and shall impose no grealer or more onerous
obligations on the Authority than those set out in the Culline Commissioning
Programme {unless otherwise agreed by the Authority in its absolule
discretion), The Final Commissioning Programime shall then replace the Qutline
Commissioning Programma,

The Final Commissioning Programme shall describe the steps necessary, the
party responsible for taking each of such steps and the timing and sequence of
each of such steps o ensurs :

17.3.1  that OBFM Co's Pre-Completion Commissioning and the Authority's

Commissioning will not deiay the Actual Compietion Date from occurring
by the Completion Date ; and

17.3.2  that DBFM Co's Post Completion Commissioning and the Authority's

Post Completion Commissioning are compieted by the Commissioning
End Date.

The parties shali procure that the steps that they are responsible for carrying
out ard completing pursuant to the Final Commissioning Programme Include,

19



17.5

7.8

in the case of DBFM Co's activities, the activities described at section 20.2 of
the Authority's Conshruclion Requirements,

DBFM Co shall peolify the Independemt Tester and the Authority's
Reprasentative of the date when DBFM Co {acting reasonably) considets that
the Works will be complete in accordance with the Authority's Construction
Requirements, the Completion Criteria and this Agreement not |ess than three
(3} months prior to such anticipated completion. Such natification shall trigger
the aclivities of the Independent Tester under this Clause,

The pearlies each underiake fo co-operale with the Independant Tesier i
ansure that the independent Tester is famlliar with all necessary aspecis of the
Project for the purposes of ifs role as described in this Clause.

Commissioning prior to Completion Date

17.7

17.8

i7.¢

DBFM Co shall

17.71  underlake DBFM Co’s Pre-Completion Commissioning in accordance
with the Final Commigsioning Programme; and

17.7.2 permit the Authority to undertake the Authority’s Commissioning
including permiting specialist confractors engaged by the Authority to
deliver and install equipment on such dates as agresd belween the
Authority and DBFM Co, In accordance with the Final Commissioning
Programims

and the Authority shall undertake the Authority's Commissioning in accordance
with the Final Commissioning Programme and so as not to cause material damage
to the Works.

DBFM Co shall give written notice o the Independent Tester and the
Authority's Representative of the commencement of DBFM Co's Pre-
Completion Commissioning not less than fifteen (15) Business Days and not
more than thirty (30) Business Days prior to the dafe when DBFM Co (acting
reasonably] considers that it shall commence DBFM Co's Pre-Complefion
Commissioning and shall ensure that the Independent Tester and the
Authority’s Representative are invited to witness all of, and are provided with all
Infarmation they may reasonably reguire in relation to, DBFM Co's Pre-
Completion Commissioning and that the Independent Tester is invited fo
comment on DBFM Co's Pre-Completion Commissioning.

DBFM Co shall {or shall procure that the Contractor shall), give the Authority
access o the Facilities at such fmes as may be set out in the Final
Commissioning Programme to enable the Authority to undertake the Authority's
Commissioning in accordance with the Final Commissioning Programme for
the period prior fo completion. When exercising such rights the Authority shalt
comply with all relevant safety provedures, which shall include any relevant
construction phase plans and health and safely plans for the construclion of the
Facilities, the Contractor's Site Rulas from time 0 fime and any reasonable
directions with regard o site safety that may be issued by or on behalf of the
Contractor's Site Manager from time to time.

Pro-Complotion inspection

17.10

DBFM Co shall give the independent Tester and the Authority's Representative
nat less than fifteen {15) Business Days’ notice and not more than thirty {30)
Business Days’ notice of the date upon which DBFM Ce considers that the
Works will be complete and the fesis on completion required to be performed in
accordance with the Final Commissioning Programme will be carried out,
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Foifowing receipt of the notice specified in this Clause 17.10 (Pre-Completion
inspection) the Authority's Representative and the Indspendent Taster shall be
entiled to inspect the Works on the date or dates reasonably specified by
DBFM Ceo in accordance with this Clause 17.10 (Pre-Completion Inspection),
and to attend any of the lests on completion. DBFM Co shall, If se requested,
accompany the Authority’s Represeniafive and the Independent Tester on any
such inspection.

Fre-Completion matters

17.11

The parties shall precure that the independent Tester, within five {5} Business
Days of any hspection made pursuant to Clause 17.10 {Pre-Completion
{nspection), notifles DBFM Co and the Authority of any outstanhding matters
{including, witheut limitation, the repetition of any of the tesis on completion
which are reguired to be carried out and passed in accordance with the Final
Commissioning Programme ) which are required to be atiended to before the
Works can be considered o be compiete in accordance with the Authority's
Construction Requirements, DBFM Co's Proposals and the Complstion
Criteria. DBFM Co shall attend 1o such matters and shall, if necessary, give the
Independent Tester further notices In accordance with Clause 17.10 {(Pre-
Completion Inspeciion) {but dealing only with malfers raised in the notification
under this Clause 17.11 {Fre-Completion Matters)) so that tha procedures in
Clause 17.10 (Pre-Completion inspectiom) and this Clause 1711 {Pre-
Compigtion Matters) are repeated as often as may be necessary t¢ ensure that
all outstanding matters in relation to the Works are attended to.

Complation Certificate

17.12

17.13

17.14

17.18

17.16

Pursuant to the terms of the Independent Tester Confract, the parties shall
procure that the Independent Tester, when he is satisfied that the Facllities are
compleie in accordance with the Complelion Criteria, issues a Cerlificaie of
Practical Completion to that effect {o the Authority and to DBFM Co.

Without prejudice to Clauses 17.14 and 17.17, the issue of the Cerlificate of
Praclical Completion shall, in the absence of manifest error, bad faith or fraud,
be conclusive evidence (but only for the purpose of ascertaining the Payment
Commencement Date), that the Facilities were complete in accordance with the
Completion Criteria on the dale staled in the Gertificate of Practical Completion.

The Independent Tester shall issue the Certificate of Practical Complation
netwithstanding that there are Snagging Matters, Where there are Snagging
Matters, the parties shall procure that the Independent Tester shall, within five
(5} Business Dmys of the date of issue of the Cerlificate of Practical
Compietion, issue a Shagging Notice which shall specify the Snagging Matters
and an estimate of the cost of rectifying such Snagging Matters.

Following the issue of  Snagying Notice, DBFM Co shall, in consultation with
the Authority's Representative and in such manner as to cause as little
disruption as reasonably practicable to the Authority’'s Post Completion
Commissioning and the Authority's use of ihe Facilities, reclify all Snagging
Matters within twenty five {25) Business Bays of the issue of the Snagging
Notice,

i, within twenty five (25) Business Days of {he issue of the Snagging Motice,
DBFM Co has failed to rectify the Snagging Matters specified in the Snagging
Notice the Authority may by itself (or engage others to) carry ouf the works
necessary o rectify the Snagging Matters, at the risk and cost of DBFM Co.

17.16A  Not less than twenty (20} Business Days prior to the Completion Date the parties

shall agree, (both being obliged o act reasonably) by reference to the plan with
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drawing reference AL(O0)003, Ravision F sel out in Section 4 (Sifle Plans) of
Schedule Part & (Land Maffors), any landscaping areas, which cannot be turfed,
segdad or planted due fo the growing season and cannot be rescheduled dus o
programme constraints, and therefore which can be Irested as Snagging Malters
{"Landscaping Snagging Malters™). i so agreed, such an agreement between
the parties will not prevent the issue of the Cerlificate of Practical Complelion,
DBFM Co shall be obliged 1o Jay the turf, seed or plant {as the case may be) in
respect of such Landscaping Snagging Matters in the next appropriate Growing

Season.

1717  The issue of the Ceriificate of Pragclical Completion shall in no way affect the
ohligations of DBFM Co under this Agresment including in respect of any

Defects,

17A  Gompiletion of the Off-Site Works

17A.1 DBFM Co may elect to invoke this procedure {o seel confirmation of completion of
the Off-Site Works prior to the completion of the remainder of the Works but shalt not
be obliged {0 do so. Where DBFM Co wishes to invake this procedure,

17411

17A1.2

17A13

17414

17A.1.5

DBFM Co shall notify the Independent Tester and the Authority's
Representative of the date when DBFM Co (acling reasonably)
considers that the Of-Site Works will be complste in acocordance with
the Authority's Construction Requirements, the Completion Criteria
and this Agreement not less than one {1} month pror 1o such
anticipated completion. SBuch nolification shall trigger the aclivities of
the Independent Tester under this Clause 17 in respect of the Off-
Site Works;

pursuant 1o the terms of the Independent Tester Cantract, the parties
shall procure that the Independent Tester, when he is satisfied that
the O#-Gite Works are complete in accordance with the Completion
Criteria, issues a certificate of notifying the Authority and DBFM Co
that the Of-Sile Works are complete {the "Certificate of Of-Site
Works Completion™);

the issue of the Ceriificate of Off-Site Works Completion shall, in the
absenca of manifest error, bad faith or fraud, be conclusive evidence
for the purpose of issuing the Certificate of Practical Compietion, that
the Off-Site Works are complete in accordance with the Completion
Criteria and the independent Tester shall not be requited to carry out
any further inspection or testing of the Of-Site Works for the
purposes of determining whether or not to issue the Certificate of
Fractical Completion;

the issue of the Certificate of Off-Site Works Compietion shall in no
way sfect the obligations of DBFM Co under thizs Agreemert in
respect of any Dafects in the Of-Site Works; and

the Actual Completion Date shall be deemed to have occurred in
respect of the Off-Site Works on the date of the Certificate of Off-Site
Works Complation such that, without prejudice to the operation of the
Faymeni Mechanism, DBFM Co's liability as referred fo in Clause
17A.1.4 shall be His sole liablity in respect of the Cff-Site Works afier
such date.
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18,

17A2

Without prejudice to Clause 7.2A and Clause 7.2B, the parties acknowledge and
agree that DBFM Co's liebility in respect of Defects in the Off-Site Works shall
terminate on the earlier of;

17A.2.1 the date on which the Off-Site Works are either adopted by the

refevant body within the meaning of the Sewsrage {Scofland) Act
1968 or certified within the meaning of section 56{4) of the Roads
{Scotland} Act 1984 (as applicable);

17A2.2 twelve (12) years after the date of the Certificate of Off-Site Works -

Completion {if issued}, failing which the Actual Completion Date; and

17A23 twelve (12) years after the Termination Datle.

17A.3

if DBFM Co doas not elect o invoke the procedure set out in Clauses 17A1 and
17A.2 set out above, the provisions of Clauses 17,10 to 17.13 (inclusive) shall
apnly mutatis mutandis to the Off-Site Works as they do to the Facilifles,

As-built specification

1718

As socn as it Is available, after the issue of the Cerlificate of Practical
Compistion, DBFM Co shall provide to the Authority 2 copy of the as-built
building specification {in electronic and hard copy formats) together with ali as
bulit drawings relating to the Works {in both CAD and hard copy formats).

POST COMPLETION COMMISSIONING

Commissioning

18.1

Information

18.2

18.3

18.4

DBFM Co and the Authority shall, within twenty five (28) Business Days
folowing the Actual Completion Date, respectively undertake and compiete
DBFM Co's Post-Completion Commissioning and the Authorily’'s Post
Completion Commissioning, in accordance with the Final Commissioning
Programme. Both parties shall, at all imes, and in particular in the period
betwesn the Actual Compiletion Date and the Actual Commissioning End Date,
use reasonable endeavours 1 assist the other parly to enswe compliance with
the Finat Commissioning Programmae,

DBFM Co shall ensure that the Authority's Representative is provided with all
the information he may reasonably require in relation to DBFM Co's Post-
Completion Commissioning and the Authorily shall ensure that DBFM Co is
provided with all information BBFM Co may reasonably require in relation o the
Authority's Post Completion Commissioning.

I¥ the Authority’s Representative, acling reasonably, makes any comment in
relation to the carrying out of DBFM Co's Post-Completion Commissioning,
such comments shall be taken into account by DBFM Co and if DBFM Co,
acling reasonably, makes any comment in relation fo the carrying out of the
Authority's Post Completion Commissioning, such comment shall be taken into
aceount by the Authority,

On the completion of DBFM Co's Post-Completion Commissioning and the
Authority's Post Completion Commissioning the independent Tester shall iasue
the Commissioning Completion Certificate.

Operational Manuals

18,5

EFM Co shall make available on the Site to the Authority's Representative;
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18.

1851  ai least ten {10} wesks prior {o the anticipated Actual Completion Date,

two {2} eleclronic and two {2) paper copies of a draft operation and
maintenance manual in sufficient detail fo aliow the Authority io plan for
the safe and efficient operation of the Facilities;

18.5.2 on or before the Actuai Compiletion Date, two {2} electronic and two (2)

paper copies of a final draft operation and maintenance manual in
syfficient detsil fo ailow the Authority to operate and use the Facilities
safely and efficiently and an elactronic copy of the BiM model;

18.5.3  within four {4) weeks following the Actual Completion Date, the principal

eperation and maintenance manual;

in each case including afl manufacturers’ instructions relating to Eguipment
installed by DBFM Co or any DEBFM Co Parly.

18.6

187

DBFM Co shall provide to the Authority such information after the Actual
Completion Date as relates to any Snagging Matters or rectificalion of Defect
as is reasonably necessary lo allow for the updating of any of the items listed in
Clause 18.5.

On termination of this Agreement (howsoever arising) prior o the provision by
BBFM Co in accordance with Clauss 18.5 of the items listed therein, DBFM Co
shail within ten (10} Business Days of such termination provide a copy of any
operating and mainienance manugl nol yet provided (completed as appropriate
fo the daie of lerminaiion) io the Authority.

Decanting, Decommissioning and Equipment Transfer

18.8 [NOT USEDL
FOSSILS AND ANTIGUITIES
Properiy
19.1 As bebween the parties, alf fossils, antiguities, and other objects having arlistic,
historic or monetary value and human remains which may be found on or ai the
Site and/or the Off-Site Works Area are or shall become, upon discovery, the
absolute property of the Authority.
Discovery
18.2 Upon the disgovery of any such item during the course of the Works, DBFM Co
shalt:
1821 immediately nolify the Authority's Representative of such discovery;
18.2.2 take all steps not fo disturb the object and, { necessary, cease any
Works in so far as the carrving out of such Works would endanger the
object or prevent or impede its excavation; and
19.2.3  take all necessary steps to preserve the object in the same position and
condition in which it was found.
Action
18.3 The Authority shall procure that the Authority’s Representative promptly, and in

any avent within five (5} Business Days of receipt of notice pursuant o Clause
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194

18.85

18.6

18.2.1, issues an instruction to DBFM Co spedifying what action the Authority's
Representative requires DBEM Co o take in relatton {o such discovery,

DBFM Co shall promplly and diligently comply with any instruction issued by
the Authority’s Representative referred to in Clause 10.3 above {except and to
the extent that such instruction constitutes an Authority Change pursuant to
Clause 18.6 balow in which case the provisions of Schedule Part 18 {Change
Protocof; shall apply), at its own cost

If directed by the Authority's Representative, DBFM Co shall allow
reprasemtatives of the Authority to enter the Site andfor the Off-Site Works Area
(to the extent appropriate access to he Off-5ite Works Area for removal and
disposal of such discovery has been granted to DBFM Co and it would be
reasonable In the droumstances for DBFM Co to provide such access to the
Authority) for the purposes of removal or dispesal of such discovery provided
that such enfry shall be subject o the Authority complying with all relevant
safety procedures, which shall include any relevant gonstiuction phase plans
and health and safety plans for the consitruction of the Faciiities, the
Contraclor's Site Rules from time to time and any reasonable directions with
regard to site safety that may be issued by or on behalf of the Contractor's Site
Manager from time to time.

if, in relation to such discovery, the Authorily requires DBFM Ce io carry out
works {being any work of salteration, addiion, demolition or extension or
variation in the Works) which are not works which would be necessary for the
purpose of compliance with Law or any Consents, it must issue an Authority
Change Nofice in accordance with the provisions of Schedule Part 16 {Change
Protocol}.
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24.

PART 4: QUALITY ASSHRANGE

QUALITY ASBURANCE

Guality Plans and Systems

20.1

202

20.3

20.4

206

208

20.7

DBFM Co shall procure that all aspects of the Project Operations are the
subject of quality management systems in accordance with the provisions of
this Clause 20 {Quality Assurance).

The qualily management systems referred to in Clause 20,1 above shall be
reflected in appropriate quality plans, the standard of which shall be consistant
with BS EN {50 8001 or 80D2 {as the case may be) or any equivalent standard
which is generally recognised as having replaced them {or either of them).

Without fimitation to the generality of Clause 20.2, there shali be:
20.3.1  a Design Quality Pian;
20.3.2 a Consiruction Quality Plan; and
20.3.3 a2 Services Quality Plan for sach Service,

provided that the Design Quality Plan and the Construction Quality Plan may be
incorporated into one document.

DBFM Co shall procure that the Project Operations are carrled out in
compliance with the Quality Plans. All Quality Plans shall be submitted to the
Authority's Representative in accordance with Schedule Part 8§ {Review
Procedure} and DBFM Co shall not be enfitled fo implement or procure the
implementation of any Cuality Plan unless DBFM Co is entitled fo proceed with
such implementation pursuani to Schedule Part 8 (Reviaw Procedure).

{IBFM Co shall implement the quality management systems referred to in
Clause 20.1 and shall procure that:

20851 the Confractor implements the Design Quality Plan;
205.2 the Contractor implements the Gonstruction Quality Plan;

2053 each Bervice Provider implements the relevant Services Quality Plan for
each Service being provided by that Service Provider,

Where any aspect of the Project Opearations is performed by more than ong
contractor or subcontracior, then tha provisions of this Clause 20 {Quality
Asstranes) {in so far as relevant or appropriate 1o the activities to be performed
by such contractor or subcontractor) shall apply in respect of each of such
contractors or subcontraciors, and references in this Clause 20 (Quafity
Assurance} to the “Contractor” or the “Service Provider” shall be construed
accordingly. To avoid doubt, this Clause shall not be construed as requiring
subtondractors of the Gontractor or the Service Provider to have their own
quality plans but only to comply with the Design Quality Plan and the
Construction Quality Plan or the relevant aspecis of the Services Quality Plan
{as the case may be),

DBEM Co shall from time to time submit to the Authorily’s Representative in
accordance with Schedule Part 8 {Review Procedurs} any changes o any of
the Quality Plans required for such Quality Plan 1o continue to comply with the
requireriernts set out in Clause 20.2. The Authorily's Representative may raise
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208

comments on any such proposed change only on the grounds set oul in
paragraph 3 of Schedule Part & {Review Procedure).

If there is no objection under Schedule Part 8 (Review Progedure) to a change
o any Quality Plan proposed pursuant to Clause 20.7, the Quality Plan shall be
amended fo incorporate such change.

Quality Manuals and Procedures

20.9

if any Quality Plan refers to, relles on or incorporates any quality manual or
procedure, then such quality manual or procedure or the relevant parts of it
shall be submitted to the Authority’s Representative at the fime that the relevant
Quallty Plan or part of {or change to) a Cuality Plan is submitted i accordance
with Schedule Part 8 {Review Frocedure), and the eortents of such guality
manuat or procedure shall be taken into account in the consideration of the
refevant Quality Flan or part of {or change to) a Quality Plan in accordance with
Schedule Part 8 (Review Procedura).

Quality Managemaent

20.18

DBFM Co shall maintain a quslity management system which shall;

20101 enswre the effective operation of the guality systems described I this

Glause 20 {Qualily Assurancey;

20.10.2 cause an audit of the quality systems at regular intervais and the findings

of such audit wilt be raportad to the Authority's Representative;

20103 requirte review of all quality systems at intervals agreed with the

Authority’s Representative 10 ensure thelr continued suitability and
effectiveness;

20.10.4 require liaison with the Authority's Representative on all malters refating

to quality managerpeni; and

20.10.5 require production of reports and their delivery to DBFM Co.

Quality Monitoring

2011

The Authority's Representative may carry out audits of DBFM Co's quality
management systermn (including all relevant Quality Plans and any gquality
manuais and procedures) to establish that DBFM Co is complying with Clauses
2.1 and 20.3. The Authority's Representative may canry out such audits at
approximate intervals of three {3} months and may carry oui ather periodic
monitoring, spol checks and auditing of DBFM Co's quality mapnagement
systems. DBEM Co shall procure that the Authority's Representative shall have
an eguivalent right in reapect of the Contraclor's and the Service Provider's
quality management systems, DBFM Co shall co-operate, and shall procure
that any Sub-Contractor co-operates, with the Authority’s Representative
including providing him with all information and documentation which he
reasenably requires in connection with kis rights under this Clause,
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PART 5: INFORMATION TECHNOLOGY
214, INFORMATION TECHNOLOGY

The Parties shall comply with their respective obligations set cut in the ICT Responsibility
Matrix.
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22.

PART &: SERVICES

THE SERVICES

Genera) obligations

22.1

22.2

Throughout the QOperationat Term DEFM Co shall provide {or procure that the
Service Provider provides) the Services in accordance with:

2241 the Service Level Specification;

221.2  the Method Statemenis; and
2213  ihe terms of this Agreement.

To avoid doubt the obligations in Clauses 22.1.1, 2212 and 22.1.3 are
independent shiigations and:

2221  the fact that DBFM Co has complied with the Method Siatements shafl
not be a defence to an allegation that DBFM Co6 has not safisfied the
Service Level Bpacifieation; and

22.2.2  the fact that DBFM Co has complied with the Service Leve! Specification
shall not be a defence 0 an allegation that DBFM Co has not satisfied
the Method Statements;

provided that where there is any conflict between the Service Level Specification
and the Method Statements the Authority shall be entitied {in its sole discretion) to
decide which shalf take precedence and inform DBFM Co of its declsion and
DEFM Co shall, at s own cost, be ohliged to implement the Authority's decisien,

Commencement and phase in of Services

223

DEFM Co shall procure that the provision of the Services commences on the
Actual Completion Date.

DBFM Co Services Changses

224

22,5

DEBFM Co may at any time submit to the Authority's Representative in
accordance with Schaduls Part 8 (Review Procedure) proposals for
amendments to or substituion for the Method Statements or any part of tham.
If thera s no commaent on such proposed amendment or substitution {on the
grounds set out in paragraph 3 of Schedule Part 8 {Review Frocedure)}, then
the Method Statements 35 so amended or substituted shall be the Method
Statements for the purposes of this Agreemeni, subject to any further
amendment or substiiution to which therg has been no comment in accordance
with Schedule Part 8§ (Review Procedwe),

To avold doubt, an amendment o or substitution for the Method Statements
proposed pursuarnt to Clause 22.4 shalf not be a Qualifying Change entitling
BiFM Co to any payment {or other compensation} or to any selief from the
performance of its obligations under this Agreement.

No disruption

22.6

DBFM Co shall perform the Services so as to co-ordinate with the Authority's
operations on the Site andfor in the Facdilities and ghall take all reasonable care
{o ensure that it does not interfere with the operations of the Authority or any
Authority Party.
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23,

MAINTENANCE

Programmed Maintenance Works

23.1

232

233

234

23.9

No later than fwo (2} months prior to the Completion Date DBFM Co shall
submit to the Authority's Reprasentalive in accordance with Schedule Part 8
{Review Procedure) a Schedule of Programmed Maintenance for the period
from the Compigtion Date to the expiry of that Contract Year.

Not lster than threa {3} months prior to the commencement of each Coniract
Year theresfter DBFM Co shall submit to the Authority’s Represendative in
accordance with Schedule Part 8 (Review Procedure) a Schedule of
Programmed Maintenance for the next succeeding Coniract Year.

Each Schedulse of Programmed Maintenance shall contain the following
information fthe "Programmmed Maintenance Information™):

2331 detalls of the proposed start and end dates for each perigd of

Programmed Maintenance, the works to be carried out and the proposed
nours of worle and

23.3.2 details of any effect of the Programmed Maintenance on the delivery of

any of the Services andfor the aciivities of the Authority,

Not later than twenty {20} Business Days prior to the commencement of any
quarter {being a three month period commencing on 1 April, 1 July, 1 Oclober
or 1 January), DBFM Co may submit {o the Authority's Representative for
approval in accordance with Schedule Parl 8 (Review Procedure) a revision 1o
the Schedule of Programmed Maintenance for the Contract Year in which the
relevant quarter falls showing the effect of the proposed changes fo the
Programmead Maintenance Information. If the Authority's Representative does
not raise comments on such proposed revision in accordance with Scheduls
Fart 8 {Review Procedure), the Schedule of Programmed Mainfenance as
revised shall become the Schedule of Programmed Malntenance in respect of
that qguarter.

Where the Authorily's Representstive raises comments in respect of any
Programmed Maintenance perlods andfor hours of work shown in a Schedule
of Programmed Maintenance in accordance with paragraph 3 of Schedule Part
8 {Review Procedurs), he shall indicate whether, and if 56 when, the
Programmed Maintenance can be re-scheduled and DBFM Co shalf amend the
relevant Schedule of Programmed Maintenance accordingly.

Programmed and Unprogrammed Maintenance

2386

DBFM Co shall nat carry out any Pregrammed Maintenance of Unprogrammed
Maintenance Works save:

2361  in accordance with a Schedule of Programmed Maintenance to which no

obljection has been made under Schedude Part 8§ (Review FProcedure) or,
whare comment has been raissd in respect o the Programmed
Maintenance periods andior time, the Schedule of Programmed
Maintenance has been amended pursuant o the Service Level
Specification;

238.2 inaccordance with the procedures set out in Clause 23.5; or

23.6.3 in an emergency, in accordance with Clause 23.9,
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237

23.8

238

23.18

Notwithstanding that there has been no objection to 3 Schedule of
Programmed Maintenance, ihe Authority's Repressntative may, at any time,
require DBFM Co {o accslerate or defer any Programmed Maintenance by
giving written notice to DBFM Ca, {unless otherwise agresd) not less than
twenty (20) Business Days prior to the scheduled date for carrying out such
Programmed Maintenance, which notice shall set out the time andfor periods at
or during which the Authority requires the Programmed Maintenance o be
performed. DBFM Co shall nofify the Autherity of the amount of any additional
reasonable costs which it will inour as a direct consequence of such
acceleration or deferment {the “Estimated Increased Maintenance Costs”)
within five (8) Business Days of the raceipt of the wrillen notice advising of the
reguirement for an acceleration or defermient of ihe Programmed Maintenance.
The Authority shall, within a further peried of five (5) Business Days following
receipt by the Authority of notification of the amount of the Eslimated Increased
Maintenance Costs, at the Authority's optlon, eifher confirm of withdraw ifs
request to accelerate or defer the Schedule of Programmed Maintenance. If the
Authority does not respond within this five {5) Business Day period, the request
shall be deemed to have been confirmed. The Authority shalt reimburse DBFM
Cop the direct and reasonable costs gotually incurred by DBFM Co as a
cansaguence of such acceleration or deferment up to, but not exceeding, the
amouni of the Estimated Increased Maintenance Costs.

It in direumstances other than an emergency, the need arises for Maintenance
Works (excluding any works of a de minimis nature in respect of which the
parties have agreed this Clause 23.8 shall not apply and excluding works
carried out for the purpose of Redlification, which shall take place in
accordance with the provisions of Schedule Part 14 (Payment Mechanism}),
which are not scheduled {0 be carried ot as part of the Programmed
Maintenance {*Unprogrammed Maintenance Work™), DBFM Co shall not
carry out any Unprogrammed Maintenance Work unless and until the
Authority's Representative has approved the proposed commencement date,
the proposed hours of work and estimaled duration of the requisite
Unprogrammed Maintenance Works in accordance with the provisions of
paragraph 3.9 of Schedule Part 8 {Review Pracedure). Nothing in this Clause
23.8 {including any approval of the Authority pursuant {o Schedule Part 8
{Review Procedure) shall prevent the Authority from making any deductions in
calculating the Monthly Service Payments pursuant to the Payment
Mechanism.

H, as @ result of an emergency, the need arises for Unprogrammed
Maintenance Works, DBFM Co may carry out such Unprogrammed
Maintenance Works provided that DBFM Co shall nofify the Authority's
Represantative as soon g5 possible (and in any event within two (2) Business
Days of the occourrence of the emergency) of the extent of {he nacessary
Unprogrammead Maintenance Works and the reasons for them. DBFM Co shall
take all reasongble steps o minimise the duration of such Unprogrammed
Maintenance Works. Nothing in this Clause 23.9 shali prevent the Authority
from making any deductions in calculating the Monthly Service Paymaents
pursuani to the Payment Mechanism.

Vhere Programmed Maintenance scheduled te be caried out In accordance
with the Schedule of Pregrammed Maintenance has been deferred by the
Authority's Representative under Clause 23.7, DBFM Go shall not be trepied as
having falled to perform the relevart Service on account of the condiiion of the
Facilities or any part of them from the time the Programmed Maintenance was
scheduled to have been completed until the time the deferred Programmed
Maintenance was scheduled to have been completed, but not afferwards,
provided always, to aveid doubt, that DBFM Co shall not be relieved from the
consequonces of any failure 10 maintain the Facilities in respect of any period
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prior {0 the period for performing the particular work according fo the Schedule
of Programmed Maintenance.

8 Year Malntenance Plan

23.11

2312

DBFM Co shalt deliver to the Authority's Representative not less than iwenty
(20) Business Days prior {¢ the Completion Dale, and thereafter not less than
twarty {20} Business Days prior to the commencement of each Contract Year
the latest version of the 8 Year Maintenance Plan.

The Authority shail have a right {0 inspect the Faciliies and the Maintenance
Works to ensue that the Faciliies are being maintained in accordance with the
Service Level Specification and that the Facllities comply with the Authority's
Construction Reguiremants and DBFM Co’s Proposais throughout the Preject
Term. The Authority may appoint an independent third party for the purposes of
carrying out any such inspection and shall make known the findings 1o DBFM
Co and the Funders. The parties shall then meel to discuss any implications of
such findings and any steps that are necessary 10 remedy any fallwe to comply
with such chligations, DBFM Co shall (subject to Clause 33 (Change Protocof))
take inte account such discussions in the next Schedule of Frogrammed
Maintenance so that any failure {0 comply with such obiigalions shall be
remedied.

Authorlty's Maintenance Obligations

2313

2314

The Authorify’s Maintenance Obligallons are as follows:

23131 not less frequently than once in svery five (5) years from the Aciusl

Completion Date, In a good and workmantike manner to make good
plaster and other interior wali and ceiling finishes and decoration in all
such paris of the interlor of the Functional Areas as were plastered,
finished andfor decorated by DBFM Co as part of the Waorks or in
implementing an Authority Change;

23.13.2 nol tess frequently than once in every five (5) years from the Actual

Completion Date, to make good, renew of replace alt carpets and other
non-permanent floor coverings in the Functional Areas provided by
DBFM Co as part of the Works or in implementing an Authority Change,

23133 not less frequently than once in every five (9) vears from the Actual

Completion Date, to make good, resurface or restore the finish of all
semi-permanent floor finishes that are subject to wear such as wood
floars in the Functional Areas provided by DBFM Co as part of the Works
orin implementing an Authority Change;

23134 as often as Is necessary, to maintain anything provided by the Authority

under a Derogated Low Value Change; and

23.13.5 to ensure that all portable electrical appliances that are connected o the

slectricity supply in the Faciliies by the Authority and Authority Parfies
have been tasted in accordance with Law and the "Code of Practice for
In-service inspection and Testing of Electrical Equipment” published from
time to tims by the Institution of Enginsering and Technology.

Subject to Clause 23.21, the Authority must carry out and perfam the
Authority's Maintenance Obligations or procure that the Auihority's
Maintenance Obligations are carried ouf and performed as often as required by
Clause 23.13 and in accordance with Good industry Praclice. Without prejudice
1o the Authority's rights under Clause 23.7, the Authority's Maintenance
Obligations must be scheduled by the Authority s0 as not to interfere with
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2315

23.16

2317

23.18

23.19

PDBFM Cao carrying out Programmed Maintenance in accordance with the
Schedule of Programmed Malrmenance andfor interfera with DBFM Co carrving
out Unprogrammed Maintenance Work ih accordance with Clause 23.8.

if the Authority is in breach of Clause 23.14, DBFM Co may, while the breach Is
continiing, give a nolice to the Authority requiring it to carry out the refevant
Authority Maintenance Obligations. H the Authority;

23.15.1 does not reply to DBFM Co in writing within {en {10) Business Days of
the date of DBFM Co’s nolice with a programme for carrying out the
refevant Authority Maintenance Cbligations within a period of time that is
reasonable having regard to the nature of the breach, the reasonably
foreseeable consequences of non-performance of the relevant Authority
Maintenance Obligations for the Services and DBFM Co's obligations
under this Agreement; or

23.15.2 having provided such a programme, does not comply with if,

DBFM Co shall be entitied to perform the Authority's Maintenance Obligations so
far as necessary fo prevent any reasconably foresesable adverse effect on the
Services and/or DBFM Co’s cobligations under this Agreement consequent upon
the non-performance of the relevant Autherity Maintenance Qbligations.

DEFM Co shall not cany out any DBFM Co's Remedial Services unless and
until the Authority's Representative, pursuant to this Clause 23,16, has
approved or Is deemed to have approved or has specified the proposed
commencement date, the propesead hours of work and the estimated duration
of BBFM Co's Remedial Services (together the "DRS Timetabls™). DBFM Co
must give the Authority not less than twenty (20) Business Days notice of its
proposed DRS Timetable, I the Authority's Representative considers that the
preposed DRS Timefable Is not consistent with the principles set out in
Appendix 2 to Schedule Part 8 {Review Frocedure), he may specify &n
aiternafive DRS Timetable that is consistent with those principles, which shall
be 2% near to fhe DRS Tinelable proposed by DBFM Co as reasonably
practicable. if the Authority's Represeniative fails eifhor {0 approve DBFM Co's
proposed DRS Timetable or to specify an allernative DRE Timetable within tan
{10) Business Days of receipt of DBFM Co’s proposed DRS Timetable, he shail
be deemed to have approved it,

The Authorty must allow DBFM Co and rslevant DBFM Co Parlies access 1o
the 8ite and the Facilities:

23171 for the purpose of monitoring the carrying out of Authority’s Maintenance
Obligations; and

2317.2 in acecordance with the approved DRS Timelable for the purpose of
carrying aut any of DEFM Co's Remedial Services.

f the Authority does nat allow access o the Site andfor the Faciliies as
required pursuant to Clause 23.17.2, or ofherwise prevents or inlerferes with
DBFM Co and any relevant DBFM Co Parly performing the DBFM Co's
Ramadial Services, DBFM Co may propose & new DRS Timetable in respedi of
the relevant DBFM Co's Remedial Services and Clause 23,146 shall apply.

tn carrying out and performing DBFM Co's Remedial Services, DBFM Co must
comply with the standards applicable to the relevant Authority's Maintenance
Ohligations and Gooed Industry Practice and must use reasonable endeavours
o match colours and other finishes 1o those that currently exist in the relevant
part of parts of the Facllities.
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2320 The Authority must reimburse DBFM Co all ressonable costs that it incurs in
carrying ouf and performing DBFM Ca's Remedial Services in accordance with
this Clause 23,

23.21 Notwithstanding the terms of Clauses 23.13.5 to 23.19 shove, DBFM Co is
responsible for:

23.21.1 making good any defects in plaster and other interior wall and ceiling
finishes and decoration and floor coverings reforred to in Clause 23.13.2
provided by DBEM Co as part of the Works or In implementing an
Authority Change, caused by defective design or worlinanship In the
carrying out of the Werks or In implementing the Authority Change; and

23.21.2 making good any defects in plaster and other interior wall and ceiting
finishes and decoration and ficor coverings referred 1o in Clause 23.13.2
proviged by DBFM Co as part of the Works or in implementing an
Authority Change (whether or not these have subsequently been
raplaced or renewed by the Authority and things refarred to in Clause
23.13.3) conseguential on  any Programmed Maintenance or
Linprogrammed daintenance or any act or omission of DBFM Co.

2322  The Authority and DBFM Co shall co-operate with each other to coordinatae any
activities that the Authority proposes 0 undertake to implemenl any of the
Authority's  Maeintenance Obligations and DBFM Co's  Programmed
Maintenance and DBFM Co must include the Authority's intentions with regard
to performing the Authorily's Maintenance Obligations in the Schedule of
Programmed Maintenance for each Contract Year,

Energy for Repairs

23.23  Subject to Clause 23.24, the Authority is entitied ta be reimbursad by DBFM Co
for costs incurmed by the Authority for Utilities supplied to the Facilities during
the Operational Term that are consumed In the process of DBFM Co or any
DBFM Co Party carrying out operations to rectify an Availability Faliure.

23.24  For the purpose of applving Clause 23.23 the cost of each Utility shail be
considered separatety and Clause 23.23 shall not apply if the costs concemned,
in respect of the particular Avaitabllity Fallure, do not exceed the dafly average
cost based on bills paid by the Authority to the supplier of the relevant Utility to
the Facilifes over the mos! recent 12-month period for which figures are
avallable, if the particular Availabllity Failure occurs prior to the first anniversary
of the Actual Complation Date then the dally average cost based on bills paid
by the Authority fo the supplier of the relevant Liility shall be caiculated by
reference to the period from the Actual Completion Date to the date of the
Availability Failure,

2325 Where the Authority claimis reimbursement of Utilities costs pursuant to Clause
23.23 i must reasonably estimate those costs using all available evidence and
send DBFM Co a statement showing its caloulation of the amount claimed
along with its supporting evidence. Uniess DBFM Co dispuies the statemeni
within ten (10) Businaess Days of receipt, the Autherity will be gntitled, to set-off
pursuant to Clause 34.8, the amount claimed.

24. MOMNITORING OF PERFORMANCE
Monitaring
241 In cartying out the Services, DBFM Ceo shall, and shall procure that all DBFM
Go Partles and any other persons for whom 1t is responsible shall, comply with

the provisions of Schedule Part 12 (Service Requiremens),
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242

DBFM Co shall be responsible for monitoring iis performance of this Agreement
during the Operational Term, in the manner and at the frequencies set out in
Schedule Part 12 {(Service Requiremenis), DBFM Co shall provide the
Authority's Representative with relevant particulars of any aspects of iis
performarice which fail to meet the requirements of this Agrsement (unless
otherwise notified in writing by the Authority). The Authority may at all
reasonable imes observe, inspect and satisfy Ifself as to the adequacy of the
monitoring procedures {incuding without limitation carrying out sample checks).

Grounds for Warning Notices

243

if at any time during the Operalional Term (other than by reason of a Force
Majeure Event, a Retief Event or an Emergency):

24.34

243.2

the total Deductions for any Coniract Month amount fo more than 0.60%
per cent of the Annual Service Payment for the current Contract Year,; or

the iotal Deductions in each of any thrae Confract Months In any six
consecutive Contrast Months amount {0 more than 0.47% per cent of the
Annual Service Payment for the current Conlract Year;

the Authority's Representative may serve a Warning Notice on DBFM Co,
provided always that, to give DBFM Co time to take appropriate rectification
meaasures, the Authority's Repressniative shall not be entitied;

(3} to serve more than one Warning Notice in any month;

(b} to serve a Warning Notice in any two consecutive months to
the extent that the same event has contributed to the
Authority's right to serve the Warning Notice, bui provided that
DBFM Co demonstrates to the Authority that it has taken all
reasonable sieps to remedy the cause of that event,

Warning Notices Disputes

24.4

If DBFM Co disputes that the Authority was or is entitled to serve a Warning
Notice, DBFM Co may refer that dispute for determination under the Dispute
Resclution Procedure for resolution. If, after the Authority's Representative
issues a Warning Notice, the parties subsequently agres, or | is defermined
under the Digpute Resolution Procsdure that the Warning Notice was served
without justification, that Warning Notice shall be recalied or shall be cancelled
and deemed not io have been served.

Authority's remedial righis

24.5

The provisions of Clauses 24.6 to 24.9 (inclusive} shall apply if the Autharity,
acting reasonably, considers that it needs to take action in connection with the
Services:

24.5.1

2452

2483

because of an immediate and sericus thraat to the health or safety of any
user of the Faciiities; or

to prevent or address material interruption in the provision of one or more
of the Services,; or

becausa of a risk of the abiily of the Authorily or any Communily

Services Provider to provide the relevant Community Services being
prejudiced to a malerial degres,
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248

24.7

24.8

24.9

tf any of the circumstances set ot in Clause 24.5 arise {without prejudice fo its
rights under Clause 40 {(DBFM Co Event of Default) or any cther express rights
under this Agreement) and the Authority wishes 1o take action (either by iself
or by engaging others}, the Authority shait notify DBFM Go in writing of the
fellowing:

2461  the action 1t wishes o take;

2462 the reason for such action;

24.6.3 the date it wishes {o commence such action;

2464 the time pericd which it believes will be necessary for such action; and

24.8.5 o the extent practicable, the affect on DBFM Co and its obligation 1o

provide the Services during the period such action is being taken,

Following servise of such nolice, the Authority shall take such aclion as has
been noiified under Clause 24.6 and any consequential additional action as i
reasonably believes is necessary {(together, the “Required Action”) and DBFiM
Co shall give all reasonable assigtance to the Authority while it is taking the
Required Action. To the extent that the Awuthority performs any of the
obligations of DBFM Ca hareunder or undertakas tasks that would otherwise be
underiaken by DBFM Co pursuant o this Agreement, the Authority shal
perform such obligations or undertake such fasks to the same standard as
would be required of OBFM Co under the terms of this Agreement.

If the Reqitired Action is taken other than as a resuli of a breach by DBFM Co
of its obligations under this Agreement, then for so jong as and to the exient
that the Required Action is taken, and this prevents DBFM Co from providing
any part of the Services:

2481 DBFM Co shall be relleved from lis obligations to provide such part of the

Services; and

2482 in respect of this peried in which the Authority is teking the Reqguired

Action and provided that DBFM Co provides the Authority with
reasonable assistance {(such assistance to be at the expense of the
Authority to the extent that additional cosis are incurred}, the Monthly
Service Payments due from the Authority to DREFM Co shall equal the
amounis that DBFM Co would receive if it were salisfying all of s
obligaiions and providing the Services affected by the Reguired Action in
full over that period and the Authority shall indemnify DBFM Co against
a8l Direct Losses sustained by DBFM Co as 2 result of the Authorily
taking the Requdred Action.

if the Required Action is taken as a resuit of a breach by DBFM Co of its
obligations under this Agreement, then for so iong as and to the extent that the
Reguired Action is taken, and this prevents DBFM Co from providing any part
of the Services:

2491 DBFM Co shall be relieved of its obligations 0 provide such part of the

Sewices; ang

24.9.2 In respect of the period in which the Authority is taking the Required

Action, tha Monthly Service Paymanis due from the Authority to DBFM
Co shall equal the amounts DBRFM Co would receive i it were satisfying
all of its obligations and providing the Services affected by the Requdred
Action in full over that period, fess an amaiind equal 1o all of the costs
incurred by the Autherify in taking the Renquired Action {including, without
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fimitation, an appropriate sum in respect of general staff costs and
overheads).

Emergencies

24.40

24.11

i an Emergency arises during the Operational Term which cannot be dealt with
by performance of the Services, the Authority may instruct DBFM Co fo procure
that such additional or alternative services are undertaken by DBFM Co as and
when required by the Authority {o ensure that the Emergency is dealt with and
normal operation of the Facility resumes as soon as is reasenably practicable.

The cost of any additional or alternalive services provided by DBFM Co under
Clause 24.10 shall be borne by the Authority and paid in accordance with
Clause 34 (Paymenf). The Authority will not be entitled to levy Dedudtions in
respect of any failure to provide the Services to the exient that such failure
arises by reason of DBFM Co's compliance with Clause 24 10,

25, TUPE AND EMPLOYMENT MATTERS

25.1

282

The Authority and DBFM Co =agree that there are no individuals presently
empioyed by the Authority or any other sub-contractor of the Authority whose
confracte of employment will, by virtue of the transfer to DBFM Co of
respong|bility {or proviston of {or procuring the provigion by Service Providers
ofy any of the Services in accordance with this Agresment and in accordance
with the Transfer Regulations, have effect after the date or dales of such
fransfer as agreed by the parties (each a “Relevant Service Transfer Date™)
{or at any other time) as if originally made between those persons and the
refevant Service Provider.

H it is subseguently agreed or determined that there are persons presently
employed by the Authority or any other sub-contractor of the Authority whose
contracts of employment do have effect sfler the Relevatit Servige Transfer
Date as ¥ criginally made bebveen those persons and the relevant Service
Provider ("Transferring Staff”) then:

2521 the Authority shall within fen (10) Business Days of the date on which it

was so agreed or delermined have the opporiunity to offer or procure the
ofter of a position as an employes of the Authority to some or all of the
Transferring Staff;

2522 DBFM Ca shall procure that no peraon fo whom the Authority has offered

a position in accordance with Clause 2521 shall be dismissed by
reason of redundancy until the period for acceptance of such offer has
expired and the person in question has not accepted such offer; and

2523 subject to Clauses 25.2.1 and 25.2.2, DBFM Co or any Service Provider

shall be entiled to dismlss anv ar all of the Transferring Siaff by reason
of redundancy provided that DBFM Co shall use and shall procure that
any Service Provider shall carry out in the required manner any
obligation to consull with the Transferring Staff ¢ any of them, or their
respective representatives, and shall use all reasonable endeavours t©
mitigate the amount of any costs payable in respect of the Transferring
Staff or their dismissal.

The Authority shall indemnify DBFM Ceo against any costs referred to in Clause 25.2.3
reasonably Incurred by DBFM Co for by a relevant Service Provider and for which DBFM Ca
is responsible) and shall reimburse any costs reasonably and properdy incurred by DBFM Co
oi the Service Provider in emploving any Transferring Staff prior to the expiry of the period
referred to in Clause 25.2.2,
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Compliance with Law and Authority Policies

253

254

DBFM Ceo shall comply and shall procure that each Service Provider and all
persons employed or engaged by a Service Provider in conpection with the
provision of any Service shall comply at all times with the Law on bealth and
safety at work and on anti-diseriminalion and equal opportunities,

{3BFM Co shall procurs that each Service Provider takes all reagonable steps
{o procure that al]l persons inciuding any emploved or engaged by a Service
Pravider in connection with the provision of any Sefvice shall, so far as
applicable, comply with the Authority Policles as regards health and safely at
work {including the Authorlty Palicy regarding smoking) and with those relating
to aribdiscrimination and equal opporiunilies {including those relating to
harassment]. DBFM Co also shall take and shall procure that every Service
Provider shall take all such steps as the Authority may reasonably require,
which shall include co-operation with action proposed or taken by the Authority,
to ensure that the Authority complies with its duty under Section 3(1) Health
and Safety at Work Act 1974 regarding the conduct of the undertaking of the
Authority.

DEFN Co Indemnities

25.5

DBFM Co shall indemnily and keep indamnified in full the Authorily and, at the
Authority’s request, each and every service provider who has or shall provide
any service equivalent io any of the Services agaipst;

26.5.1  dlaims in respect of alf emoluments and all other contraciual or stalutory

payments unpaid by DBFM Co or a Service Provider {o any person
entitied to such payments from DBFM Co or a Service Provider who is or
has been employed or engaged by DBFM Co or any Service Provider on
or after the Relevant Service Transfer Date but prior to the date of expiry
or termination of this Agresment, and all income tax and pension and
national insurance contributions payable thereon; and

2552 insofar as Clause 25 5.1 does not apply, all Direct Losses incurred by the

Authority as a result of any claim against the Authority in respect of any
Hiability to any person who is or has been emploved or engaged (whether
as a consequence of the Transfer Reguiations or of the provisions of this
Clause 25) by DBFM Co or any Service Provider in connection with the
provisien of any of the Services, where sush claim arises as a result of
ary act or omission of DBFM Co or the Service Provider occourring after
the Relevarit Service Transfer Date and before the expiry or termination
of this Agreement;

BUT the indemnities in Clauses 25.5.1 and 25.5.2 shall not apply to the extent that the claim
arises from a wrengful act or omission of the Autherity or is in respect of sums for which the
Authority is Eable pursuant io Clause 25,2

256

Clauss 48.3 {Conduct of Claims) of this Agreement shalf apply where any ciaim
is made i respect of the indemnities given by DBFM Co under Clause 28.5
{DBFM Co Indemnities).

Position on expiry or earlier termination of this Agreement

257

On the expiry or earller termination of this Agreement, the Autherity and DBFM
Co agree that it i8 their intention that the Transfer Regulations shall apply in
respect of the provision thereaiter of any service equivalent to a Service but the
position shall be determined in accordance with the Law at the date of expiry or
termination as the case may be and this Clause is without prejudice to such
determination,
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258

269

2510

DBEFM Co shall not and shali procure that o Service Provider shall make any
matarial change to the ferms and conditions of employment of any person
emploved in the provision of any Service, fransfer any person employed in the
provigion of any Service to another part of its business, or materially increase
or decrease the number of such persons:

758.1  within the period of twelve months immediately preceding the explry of
this Agreement, ot

2582 within the period of twelve months before the terminstion of this
Agreement or, if shorter, during the period of notice of termination

without the Authority's consent fwhich shall not be unreasonably withheld), except
if such change is required by Law.

If the Transfer Regulations do not apply on the expiry or earlier termination of
this Agreement, the Authority shalt ensure that each new provider of a service
equivalent io & Service on or afler the expiry or earlier terminalion of this
Agreement {including the Authority) shall offer employment to the persons
employed by DBFM Co or a Service Provider in the provision of the Service
immediately before the expiry or eartier fermination of this Agreement and shalf
indemnify DBFM Co or a Service Provider for Direct Losses any of them may
suffar or incur as a result of its faflure {0 do so, and for any costs, claims or
liabilties for redundancy payments {(whether statutory or contraciual}.

f an offer of emplayment i made in accordance with Clause 25.8 the
empleyment shall be on the same terms and conditions as applied immediately
before the exnpiry or earlier termination of this Agreement including &il
cortinuity of employment, except that the Authority or other new service
pravider may at ifs absolute discretion not offer such terms and condifions if
there has been any change to the terms and conditions of the persons
concerned In breach of Clause 25,8,

26. INOT USED]

27. SITE SECURITY AND PERSONNEL ISSUES

Access

27.1

27.2

273

27.4

The Authority shall have the right to refuse admittance to, or order the removal
from, the Faciliies of any person smploved by {or acting on behalf ofy DBFY
Cg, any DBFM Co Party or any sub-contracior whose presence, in the
reasonable opinion of the Authority, is iikely to have a material adverse effect
on the provision by the Authority and/or any Community Services Provider of
the relevant Community Services at the Facilitiea or who is not a f#t and proper
person o be in the Facilities.

Action taken under Clause 27.1 shall forthwith be confirmed in writing by the
Authority to RDBFM Co and, to aveid doubt, shall not refieve DBFM Co of any of
its obligations under this Agresment.

If and when so directed in writing by the Authority, DBFM Co shall within twenty
{20) Business Days provide a list of the names and addresses of all persons it
expects may require admission in connection with this Agreement, to any
premises occupied by the Authority, specifying the capaciiies in which those
persons are congerned with this Agreement and giving such other particulars
gs the Autharity may reascnably reguire.

The decision of the Authority as te whether any person 8 to be refused
admission shali be finat and conclusive,
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Authority Policies

2758

216

277

DBFM Co shali, and shall progure that all DBFM Co Parties shall. comply at all
fimas with the Authority Policies.

The Authority shall notify BBFM Co of any proposed change io the Authority
Policies as soon as practicable {and, in any event, prior to such change taking
effect) and consult with DBFM Co. Subject to Clause 27.7, such change shall
take effect as a Change in accordance with Schedule Part 16 (Change
Profocod). '

The Authority may, at its sole option, nolify DBFM Co that DBFM Co shall not
be obliged to comply with any change to any Authorily Policy and that DBFM
Co should continue o comply with the relevant Authority Pollcy prior (o any
change in which case such change shall not take effect as 8 Change in
accordance with Schedule Part 16 (Changse Frotocol).

Resources and training

27.8

279

DBFM Co shall procure that:

2784 there shal at all imes be a sufficient number of steffl (including all

relevant grades of supervisory staff} engsged in the provision of the
Services with the requisite level of skilt and experience, T avoid doubt,
this obligation shall include ensuring that there are sufficient stafi 1o
cover periods of holiday, sickness, other absence, and anticipated and
aciual peaks in demand for each of the Services; and

27.8.2 all staff receive such fraining and supervision as is necessary o ensure

the proper performance of this Agreement and compliance with all health
and sately rutes, procedures and requirements.

INOT USED].

Convictions and disciplinary action

2710

Z7 11

27.12

DEFM Co (o the extent permitted by Law} shall procure that all potential staff
ar persons petforming any of the Project Operations who may ressonably be
expected in the course of their employment or engagement to have accass to
children, the elderly andfor vulnerable adults:

27.10.1  are gquestioned concerning their Convictions; and

27.10.2 are required to complete 5 Protecting Vuinerable Groups Scheme form.

DBFi Co shall procure that no parson who discloses any Convictions, or who
is found o have any Convictions following the completion of a Protecting
Vifnerable Groups Scheme form, in either case of which DBFM Co or a
Service Provider is aware or cught to be aware is employed or engaged in the
provision of the Project Operations without the Authority’s prior written consent
(such consent not to be unreasonably withheld or delayed).

DBFM Co shall procure that the Autharty is kept advised at ali Himes of any
person employed or engaged by DBFM Co or any Service Provider in the
provision of any of the Project Operations whp, subsequent to hisfher
commencerment of such emplovment of engagement, receives a Conviction of
which DBFM Co or & Service Provider becomes aware or whoss previous
Convictions become known to DBFM Co or a Servige Frovider.
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28.

2713

2714

The Authority's Representative (acting reasonably) may instruct DBFM Co to
procure that appropriate disciplinary action is taken against any employee of
DBFM Co or any Sub-Contractor (in accordance with the terms and conditions
of employment of the employee concerned) who misconducts himself or is
incompetent or negligent in his duties or whose presence or conduct on the
Site or at work is ofherwise considered by the Authoritys Representative
(acting reasonably} to be undesirable. The Authority shall co-operate with any
such disciplinary proceedings and shall be advised in writing by DBFM Go of
the onicome.

DBFM Co shail procure that there are set up and maintained, by it and by all
Bervice Providers, personnel policies and procedures covering al! refevant
matilers {including discipline, grievance, equal opporiunities and health and
safety). DBFM Co shall procure that the terms and the implementation of such
policies and procedures comply with Law and Good Industry Practice and that
they are published in written form and that copies of them {and any revisions
and amendments to them) are forthwith issued to the Authority,

ivianagement

2715

27.18

DBFM Co shall cansult with the Authority in relation to the selection procedurs
for DBFM Co’s Facility Manager and such person shall not e appointed {or
raplaced) without the prior written consent of the Authority {such consent notto
be unreasonably withheld or defayed}.

DBFM Co shall provide, and shall procure that all Service Providers provide, ta
the Authority upon request detalls of their respective management
grganisations,

Lists and Records

2T

DBFM Co shall procurs that the Authoritys Representative shall at all
reasonable fimes have access to all material details in respect of all employess
of DBFEM Co or any Sefvite Provider engaged in the provision of the Services
Indluding numibers and calegories of staff emploved o pedorm the Services
and including In respect of each such employee;

27174 details of qualifications; and

27.17.2 details of training undertaken by the employee.

Heaith Requirements

2718

27.18

27.20

27.21

INGT USED]
[NOT USED]
[NOT USED]

INOT USED)]

STOCKS CONSUMABLES, MATERIALS AND EQUIPMENT

Standards

281

All goods, squiprment, consumables and matertals which are to be used in the
provision of the Services shall be of satisfactory quality,
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28.2

283

DBFM Co shall ensure that the goods, equipment, consumables and materials
used by it or any Sub-Contractor In connection with the provision of any of the
Services (each as a distinct and separate obligation} are:

28.2.1

28.2.2

2823

maintained in a safe, serviceable and clean condition in accordance with
Good industry Practice;

of the type specified in the Service Level Specification and/or the Method
Statements {(where appropriate); and

in compliasnce with any relevant rules, regulations, codes of practice
andfor British or Europesan Standards,

and shall, as soon as practicable after recelving a request from the Authority's
Representative, supply 1o the Authority’s Reprasentative evidence to demonstrate
its compliance with this Clause 28.2.

DBFM Co shall procure that sufficient slocks of goods, consumables,
gquipment and materials are held in order to comply with its obligations under
this Agreement.

Hazardous substances and materials

284

285

286

DEFM Co shall net install, keep or use in or on the Facilities any matarials,
aguipment or apparaius the installation, keeping or use of which g likely fo
cause {or in fact causes);

28.4.14

2842

28.4.3

material damage {0 the Fagllities;

dust, nolse or vibration constifuting a nuisance o the owners andfor
occupiers of any property adjoining or near to the Facilittes; or

the generation, accumulation or migration of any hazardous substance in
an uniawful mannsr whether within or outside the Facllities,

and shall use all reasonable endeavours to ensure (by directions to steff and
otherwise} that all malerials, equipment or apparatus in or on the Faciliies is
operated so as to minimise noise and vibration llkely 0 cause annoyance or
disturbance and the unlawful generation ot migration of any hazardous substance.

DBFM Co shail not bring in or on to (or keep of maintain in or on) the Facliities
any hazardous malerials or equipment without the prior written consant of the
Authority and unless DBFM Co has complied with all relevant Law.

Without prejudics to the generality of ifs obligations, DBFM Go shali:

28641

286.2

procure that all hazardous materigls and equipment used, by it or by &
Sub-Contractor or used on behalf of any of them, or stored, by il or by &
Sub-Gontractor or stored an hehalf of any of them, on the Site ars kept In
accordance with all relevant Law and Good Industry Practice, properly
and secirely labelled and stored, under appropriate supervision and
used only by appropriaiely irained and competent staff; and

use all practicable and reasonable means to:
{a) prevent or counteract, to the satisfaction of the Authorily’s

Hepresentative, the unlawful emission of any such hazardous
substance;



287

28.8

289

" avoid the unlawfil discharge into any conducting media serving
the Faciliies of any hazardous subsiance;

(c) prevent the unlawiul generation, accumulation or migration of
any hazardous substance at or from the Facilities; and

{d) prevent any environmental claims arising or any circumstances
arising likely to result in any environmantal claims,

in so far as ahy sich hazardous substance is, or should be, under the
caondrof of DBFM Co pursuant to this Agreement,

The Authority shath

2874

287.2

procure that all hazardous materials and equipment used, by it or by any
Authority Party or used an behalf of any of them, or stored, by it or by
any Authority Party or stored on behs¥f of any of them, on the Site are
kept in accaordance with alf relevant Law and Good Industry Practice,
properly and securely labelled and sfored, under appropriate supervision
and used only by appropriately trained and compeient staff, and

use all practicable and reasonable means to:

{a) prevent or courteract the unlawful emission of any such
hazardous substance;

(b} avold the unlawful discharge into any conducting media serving
the Facilities of any hazardous substance;

{c) prevent the unlawful generation, accumulation or migration of
any hazardous substance at or from the Facilities; and

{d) prevent any environmentat clalims arising or any clreumstances
arising Hikely fo result in any envirenmental claims,

in 3o far as any such hazardous subsiance is, or should be, under the
control of the Authority.

The Authority shall:

28.8.1

28.8.2

2883

maintain a COSHH register for the Faclities, which shall be up-to-date at
al times;

ensure that a copy of the COSHH register is kept at the Facilitles; and

ensura that a further copy of the COSHH register is given to DBFM Co
as often as it is changed.

DBEFM Co shail nalify the Authority of all relevant substances that will be storad
or used at the Faciliies by BBFM Co or any DBFM Co Parly that would

normally be included on a COSHH register prior to them being brought to the
Facilities.
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PART 7: DEL.AY EVENTS, RELIEF EVENTS AND FORCE MAJEURE

DELAY EVENTS

28.1

282

283

if, at any time, DBFM Co becomes gware that there will be (or is Tikely to be) a
delay in completion of the Works, DBFM Co shall forthwith give nofice to the
Authority's Representative fo that effect specifying the relevant delay or
impediment. In relation to any such delay or bnpediment if the Authority’s
Representative is satisfied, or i is determined In accordance with Schedule
Part 20 {Dispute Resolution Procedure), that such delay or impediment has
arisen as a result of the occurrence of a Detay Event, then, subject to Clause
28.2, the Authority's Representative shall allow DBFM Ce an extension of time
squal to the delay or impediment caused by such Delay Event (ftaking info
account reasonably foreseeable consequences of the Delay Event} and shall
revise the Completion Date accordingly but to aveid doubt, there shall be no
extension 1o the Project Term as a result of any such delay or impediment.

If DBFM Co s {or claims to be) affected by a Delay Event;

2921 i shall (and shall procure thal the DBFM Co Parties shall) take and

continue to iake all reasanable steps to eliminate or mifigate the
consequences of such an event upon the performance of its obligations
under this Agreement and, where relevant, resume performance of its
obligations affected by the Delay Event as soon as practicable; and

2622 i shall neither be relieved from liability under this Agreement nor enlitled

to any extension of Hime for the purpose of Clause 29 {Delay Evenis) to
the extont that it is delayed or impeded due (o ks fallure (f any} fo
comply with its obligations under Clause 29.2.1 ahove.

For the purposes of this Agreement, a Delay Event means any of the following
o the extent in each case that there will be {or is likely 10 bel a delay in
completion of the Faciities:

29.3.1  the gecurrence of a Qualifying Change in relation to which it has been

agreed or determined that the implementation of the Authority Change
would delay the completion of the Facilities;

2832 any breach by the Authority andfor any Authority Party of any of the

Authority's express obligations under this Agreement to the extent in
each case that any such breach is not caused, or cantributed to, by
DBFM Co or any BBFM Co Party;

28.3.3  the execution of works on the Site andfor the Off-Site Works Area not

forming part of this Agresment by the Authorily or any contraclors
employed by the Authority;

2934 opening up of the Works pursuant to Clauses 13.3 to 13.7 (inclusive)}

where such Works are not subssguantly found te be defective (undess it
iz agreed or delermined in acoordance with Schedule Part 20 (Dispute
Rasolution Procedure) that the opening up of the Works was reasonable
in the light of ather defeots previously discovered by the Authority};

2335 Force Majsure;
2036 aRelief Bvent:

2937 & Relevant Change in Law referred to In Clause 32.3.1 {Discriminatory

Changs in Law) and Clause 32.3.2 {Specific Change in Lawy;



204

20.8

28.7

293.8 the coourrence of circumstances deemed to be 2 Compensation Event

pursuant to Clause 10.4;

29.3.9 the exercise following the Commencement Date of the Title Conditions

specified in paragraphs 1 andfor 2 of Section 1 {Tile Conditions) of
Schadule Part & {Land Malfers);

29340 an Off-Site Works Design Failure; of

28.3.11  the exerclse of any refevant rights by any third party, including statutory

underiakers andlor adioining proprisfors {or their successors and
assignesas} having equipment, apparatus, siruciures, cables or service
media {including public water, sewerage, drainage, electricity, pas,
telephone or telecommunications) within the Site as at Financial Close
which were nat apparent from a visual inspection of the Site or which
were not apparent or could not have been apparent from the site
investigations undertaken by DBFM Co pursuant to Clause 7.3 and
Clauss 10 of this Agrsement,

Without prejudice fo the generality of Clause 28 (De/ay Events), DBFM Co shall
give notice in writing o the Authority's Representalive as soon as i {or the
Cantractor) can reasonably foresee a Delay Event occurring or, 1f the same is
not ressonably foreseeabls, as soon ag it {or the Conlracior} shall become
aware of a Delay Event. DBFM Co ghall within fifteen {15} Business Days after
such notification, give further written details fo the Authority's Represeniaiive
which shall inciude.

29.4.1  astatement of which Delay Event the claim is based upon;
2542  details of the circumstances from which the Delay Event arises;

2843  details of the contemporary records which DBFM Co will maintain o

substantiate its claim for exira time;

2944  detalls of the consequences {whether direct or indirect, financlal or non-

financial) which such Delay Event may have upon completion of the
Faciiities: and

2045 detals of any measures which DBFM Co proposes fo adopt 1o mitigate

the consequences of such Delay Event,

As so0n as possible but in any event within ten (10} Business Davs of DBFM
Co {or the Confractor) receiving, or becoming aware of, any supplemental
information which may further subsiantiate or support DBFM Co's claim then,
provided that the Gompletion Date has not otherwise already been revised
pursuant to Clause 28.7, DBFM Co shall submit further particulars based on
such information {o the Authorlly's Representative.

The Authority's Representative shall, after receipt of written details under
Clause 20 .4, or of further particulars under Clause 28.8, be entitted by notice in
writing to require DBEM Co {o provide such further supporting perticulars as he
may reasonably consider necessary. DBFM Co shall afford the Authority’s
Representalive reasonable facilities for investigating the validity of DBEM Co's
claim inciuding, without limitation, on-gite inspection.

Subject to the provisions of this Clause, the Authority’s Represeniative shall
revise the Completion Date in accordance with Clause 28.1 (Delay Fvenls) as
500N &5 reasonably practicable and in any event within ten (10} Business Days
of the later of:
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20.8

2971  the date of receipl by the Authority’s Represeniative of DBFM Co's
notice given in accordance with Clause 20.4 and the date of receipt of
any further particulars (f such are required under Clause 28.6),
whichever is the |ater; and

29.7.2  ihe date of receipt by the Authority's Representative of any supplemenial
information supplied by DBFM Co in accordance with Clause 285 and
fhe date of receipt of any further particulars (f such are required under
Clause 29.8), whichever is the lafer,

k¥ DBFM Co has failed to comply with the reguiyements as 1o the giving of notice
under Clause 29,4, or has failled to maistain records or afford facilities for
inspection to the Authority's Represeniative, then DBFM Co shall not be entitied to
any extension of ime {and the Completion Date shall not be revised) in respect of
any period of delay by DBFM Co in giving notice or providing information under
Clause 29.4 andior to the extent that s failure to maintain records or afford
facilities for inspection to the Authority's Representative has prevented the
Authority's Representative from assessing the congequences of the Delay Event.

If;

20.8.1  the Authority's Representative declines to fix 2 revised Complefion Dals;
or

2882 [DBFM Co considers that a different Completion Date should be fixed; or
29.8.3 there Is a disagreement as to whether a Delay Event has oocurred,

then DBFM Co shall be entitied to refer the matter for determination in accordance
with Schedule Part 20 (Dispufe Resolution Procedure).

Compensation

28.9

29.10

it the Delay Event iz a Compensation Event DBFM Co's sole right to
compensation shall be as provided for in Clauses 28.11 to 2013 inclusive. To
avoid doubt, no other Delay Event shalt entifle DBFM Co o receive any
compensation save as otherwise expressly provided in:

2081 Schedule Part 16 (Change Frofocof) in the case of a Delay Event
refarred to in Clauge 29.3.1 {subject always to the provisions of Clause
32 (Changes in Law)); or

2982 Clause 32 (Changes in Law) in the case of a Delay Event referred to in
Clause 20.3.7; or

20.9.3 Clause 10.4.4 (Responsibitity for Ground Conditions and Contamination)
in the case of a Delay Event referred to in Clause 20.3.8.

For the purposes of Clause 29.9, a Compensation Event means:

22.10.1 any Delay Event referad ¢ in Clause 29.3.2, Clause 29.3.3, Clause
28.3.4, Clause 29.3.9, or Ciause 29.3.10 for which, in each case, it has
been agreed or determined pursuant to this Clause 29 (Delay Evertds}
that DBFM Co is entifled to an extension of time:

28.10.2 in the period prior to the Actual Completion Date, in circumstances where
there is no delay in completion of ihe Facilitles any breach by the
Authority and/or any Authority Party of any of the Authority’s express
obligations under this Agreement to the extent that such breach s not
caused, or conlributed to, by DBFM Co or any DBFM Co Party; or
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2811

2012

2813

30.9

23.10.3 the occurrence of circumstances deemed o be s Compsnsation Event

pursuant to Clause 104,

Subject to Clause 28,12, ¥ it is agresd, or determinad, that there has been a
Compensation Event, and DBFM Co has incurred loss (including loss of
revenue) and/or expense as a direct result of such Compensalion Event, DBFM
Co shall be entifled to such compensation as would place DBFM Co in no
hetfer or worse position than K would have been in had the relevant
Compensation Event not occurred, DBFM Co shall promptly provide the
Authority's Representative with any additional information he may require [n
order to determine the amount of such compensation.

DBFM Co shall take all reasonable steps so as 0 minimise the loss andfor
axpaense referred to in Clause 289.11 in relation 1o any Compensation Event and
any compensation payable shail;

29121 exclude aby amounts incurred or 1o be incurred as a result of any failure

of DBFM Co (or any DBFM Co Party) fo comply with this Clause 29.12;
and

29122 be reduced by any amount which DBFM Co has recoversd or will

recover under any insurance poficy {or would have recovered if it had
gomplied with the requirements of this Agreement or of any policy of
insurance required under this Agreemeant) which amount, to avoid doubt,
shall not inciude any excess or deductibles or any amaount over the
maximum amount insured applicable to any such insurance policy.

The amount of any compensation due to DBFM Co under Clause 29.11 shall
be agreed between the parties or, failing agreement, determined pursuant to
Schedule Part 20 {Dispute Resclution Procedure} and such compensation shall
be payable;

29131 in respect of compensation for a2 Compensation BEvent to the axient

resulfing in Capital Expenditure being incurred the Authority shall
compensate DBFM Co for the aciual Capital Expenditure incurred by
DBFM Co within twenty {20) Business Days of its receipt of a written
demand accompanied by a valid VAT invoice for the same by DBFM Co
supported by all relevant information; and

29.13.2 in all other cases in accordance with Seclion § (Changing the Financial

Modef) of Schedule Part 16 {Change Profocoly as if a2 Relevant Evend
had taken place.

RELIEF EVENTS

For the purposes of this Agreement, subject to Clause 304, Relief Events
mean any of the following events:

30.1.1  fire, explosion, lightning, storm, tempest, ficod, bursting or overflowing of

water tanks, apparatus or pipes, ionising radiation {fo the axtent it dosgs
not constitute Force Majeure), earthquake, riot or ¢ivill commolion,;

3012 failure by any stalutory undertaker, Uility company, jocal authority or

other like bady to carry out works or provide services;

33.1.3 sccidental loss or damage to the Works andior Facllities or any roads

servicing the sams;

30.1.4 withouf prejudice to any obligation of DBFM Co to provide stand by

power facilities in accordance with the Authority's Consiruction
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Requiremants, the Service Level Specffication, failure or shorfage of
power, fuel or transport;

30.1.5 blockade or embarge falling short of Force Majeurs;

30.1.6 the discovery of fossils, antiquities and human remains reguiring action

in accordance with Clause 19 {(Fossifs and Anliquities); or

30.1 .?“ official or unofficial strike, lockout. go siow or other dispute in each case

genarally afiecting the consiruction, building maintenance or faciliies
management indusiry (or a significant sector of that industry},

provided in each case that such event does not arise (directly or indirecily) as a
result of any witful act or default of the party ciaiming relief and/or (i} in the cass of
DBFM Ceo claiming relief, any DBFM Co Party and {{l) in the case of the Authority
claiming relief, any Authority Party,

3.2

36.3

Mitigation

30.4

Subject to Clauses 30,3 and 30.4, no right of termination shall arise under this
Agreement by reason of any faflure by a party to perform any of iis obligations
under this Agreement to the exient that such failure {o perform oceurs because
of the acourrence of a Relief Event {and, to avoid doul, and without prejudice
to Ciause 30.9, unless expressly stated to the contrary in this Agreement, it is
acknowledged that alt other rights and obligations of the parties under this
Agreesment ramain unaffected by the occurrence of a Reliel Event).

Without prejudice to DBFM Co's righte under Clause 22 {Uelay Evenis), DBEM
Co shall only be relieved of its failure fo perform obligations under Clauses 12
(The Design, Construction and Commissioning Processy, 13 (Right of Access
of Authority'’s Representative), 14 {Programme and Dates for Complatiom), 17
{Pre-Completion Coammissioning and Completiomy and 29 (Delay Events)
caused by Delay Events in accordance with Clause 29 (Defay Events).

Where a parly is {or claims to be) affected by a Relief Everd:

30.4.1 it shalt take all reasonable steps to miligate the consequences of such an

avert upon the performance of its obligations under this Agreement,
resyme performance of s obligations affected by the Relief Event as
soohn as practicable and use 2l reasonable endsavours to remedy its
failure to perform: and

30.4.2 it shall not be entitled to rely upon the reliaf afforded o it pursuant to

30.5

30.6

Clause 30.2 of this Agreement {o the extent that it is not able to perform,
or has not in fagt performed, its obligations under this Agresment due to
its failure (f any) to comply with its obligations under Clause 30.441
above.

The party claiming relief shali serve written notice on the other party within five
{5) Business Days of it hecoming aware of the relevant Relief Event. Such
initial notice shall give sufficiant detalls to identify the pariicular event cialmed
1o be a Relief Event,

A subsequent written notice shall be served by the parly claiming refief on the
other party within a further five {5} Business Days of the notice referred lo in
Clause 30,6 which shall contain such relevant information relating to the failure
to perform (or delay in performing) as is available, including {(without limitation)
the effect of the Reliel Event on the ability of the party le perform, the actlon
haing taken in accordance with Clause 30,4, the date of the occurrence of the
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307

308

30.8

Relief Event and an estimate of the petiod of {ime required to overcome it
{and/or its effects).

The parly claiming relief shall notfy the other ag soen as the conseguences of
ihe Relief Event have ceased and of when performance of is affected
obligations can be resumed,

if, foliowing the issue of any notice referred to in Clause 30.6, the party daiming
relief receives or becomes aware of any further information relating to the
Refief Event {and/or any fallure io perform), it shall submil such further
irformation {o the ather party as soon as reasonably possible.

To avoid doubt, and subject o any other express provision of this Agreement,
the occumrence of a Relief Event shall not eniite DBFM Co to any
compengation.

31 FORCE MAJEURE

311

31.2

313

314

For the purposes of this Agreement, Force Majeure means any of the following
evenis or crcumstances:

3191 war, cvil war, armed conflict of terrorism; or

3112 nuelear contamination unless in any case DBFM Co andfor any DBFM
Co Party is the source or the cause of the contamination; or

3113 chemical or bislogical contamination of the Works and/or the Facilities
and/or the SHte andfor the Off-Site Works Area from any of the evenis
refarred to in Clause 31.1.1 above; or

31.1.4  pressure waves caused by devices travelling at supersonic speeds,

which directly causes gither party to be unable to comply with all or a material part
of its obligations under this Agreement.

Sublect fo Clauses 31.3 and 31.4 the party claiming relief shall be relisved from
liability under this Agreemaent {o the extent that by reason of the Force Majeure
it is not able to perform its obligations under this Agreement. For the avoidangs
of doubt {but without prejudice to Clause 41 {Termination Resufting from Force
Majeurae}} the Authority shalt not be entiied t0 terminate this Agreement for a
DBFM Co Event of Default if such DBFM Co Event of Default arises from a
Foros Majeure Event,

Whers a party is {(or claims o ba} affected by an event of Force Majeure:

31.3.1 it shail take all reasonable steps to mitigate the consequences of such an
event upon the pedformance of iis obligations under this Agreemsnt,
resume performance of s obligations affected by the event of Force
Majeure as soon as practicable and use all reasonable endeavours to
remedy is failure to perferm: and

31.3.2 it shall not be relleved from ligbility under this Agreement to the exient
that it is not able to perform, or has not in fact performed, its obligations
under this Agreement due to s failure (if any} to comply with s
obligations under Clause 31.3.1.

Without prejudice to DBFM Co's rights under Clause 29 {Dsfay £vents), DBFM

Co shall only be relieved from its obligations under Clauses 12 (The Design,
Construstion and Cormpmissioning Process), 13 (Right of Access of Awthorily's
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31.8

31.6

3.7

s

38

31.10

Representative}, 14 (Programme and Dates for Completion) and 28 {Delay
Events) by Delay Events in acoordance with Clause 29 (Defay Events).

The party claiming relief shall serve written notice on the other party within five
{5} Business Days of it becoming aware of the relevant event of Force Majeure.
Such initial netice shall give sufficient details o identify the particular event
claimed to be an event of Farce Majeure.

A subsegquent written notice shall be served by the party claiming relief on the
other party within a further five (5) Business Days which shall contain such
relevant information relating to the faflure to perform (or defay in performing) as
is available, including {(without limitation} the effect of the event of Force
Majeure on the abilily of the parly to perform, the action being taken in
accordance with Clause 31.3, the date of the ocouwrrence of the event of Force
Majeure and an estimate of the period of time required to cvercome it (andfor
its effects),

The party claiming relief shall notify the other as scon as the conseguences of
the svent of Force Majeure have ceased and of when performance of Hs
affected obligations can be resumed.

if, following the issue of any notice referred to in Clause 31.6, the party claiming
relief recelves or becomes aware of any further information relating to the event
of Force Majeure {andfor any fallure 1o perform), it shalt submit such further
information to the other party as soon as reasonably possible.

Nothing in this Clause 31 shall affect the Authority's entiiement to make
Deductions in the perigd during which any svent of Force Majeure is subsisling.

The perties shall endeavour to agree any modifications o this Agreement
which may be equitable having regard o the nalure of an event or svents of
Force Majeure. Schedule Part 20 {Dispufe Resofution Procedure) shali not
apply 0 a failure of the Authority and DBFM Co to reach agreement pursuant to
thls Clause 31.10.
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PART 8: CHANGES IN LAW & CHANGES
32. CHANGES IN L.AW
Genersl

32.1 DBFM Co shall take all steps nacessary to ensure that the Preject Operations
are performed in accordance with the terms of this Agreement (including,
without fimitation, Clause 5.2.1) following any Change in Law.

Relevant Changes In Law

322 Subject to Clause 32.4.3{e} and Clause 32.4.3{f) and on the occurrence of any
Relevant Change {n Law, the parties shall be entitled to seek adjusiments o
the Annual Service Fayments to compensate for any increase or decrease (as
the case may be} in the net cost o DBFM Co of performing the Project
Operations. Such adjusiments {if any} will be calculated in accordancs with arnd
subject to Clause 32,4,

32.3 Relevant Change In Law means any of the following:

323.1 the occurrence of any Discriminatory Change In Law having an impact
on the cost of parformance of the Project Operations;

32.3.2 the accurrence of any Specific Change in Law having an immpact on ths
cost of performance of the Project Operations; or

3233 the ococurrenge, after the relevant date, of any Change in Law which
requires any work of alteralion, addition, demolition or exiengion or
variaion in the qualily or function of the Faciliies which i not
Mairtenance Work or work which DBFR Co would otherwise be required
o undertake to comply with its obligations under this Agreement. For the
purposes of this Clause 32.3.3, the relevant date shall be the later to
cocur of the Completion Date and the Actual Completion Dale, save
where the Agtual Completion Date is delayed by 3 Compensation Event,
a Delay Event referred to in Clause 22.3.1 or by a Delay Event referred
to in Clause 29.3.7, in which case the relevant date shall be the later to
oucur of the Completion Date and the date on which the Works would
have been compleled in accordance with this Agreement had the
relevant Compensation Event or Delay Event not ocsurred,

provided that;

{&} such Change in Law was nol reasonably foreseeable at the
date of this Agreement by an expetienced confractor
periorming operations similar to the relevant the Project
Oparations, on the basis of draft bills published in Gevernment
green or white papers or other Government deparimental
consultation papers, bills, draft statufory instruments or draft
instrumenis or proposals published in the Official Journal of the
Eurcpearn Union, in each case published.

{i} prior to the date of this Agreement; and

{in in substantially the same form or having substantially
the same effect as the Relevant Change in Law; and

{b} a Change in Law relating to the application for, coming inte
effect, terms, implementation, repeal, revocation or otherwise
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of any Planning Permission shall not constifute a Relevant
Change in Law.

324 On the occurrence of a Relevant Change in Law:

32.4.1

324.2

3243

gither parlty may give notice 1o the other of the occurrence of the
Relevant Change in Law:

tha pariies shall meet within fifteen {15) Business Days of the notice
referred to in Clause 32.4.1 o consult and seek o agree the effect of the
Relevant Change in Law. If the parties, within ten {10} Business Days of
this meeting, have nol agreed the pccurrence or the effect of the
Relevant Change i Law, either party may refer the question of whether
a Relevant Change in Law has occurred or the effect of any Relevant
Change in Law for resolution in accordance with Schedule Part 20
(Dispute Resolution Procedure), and

within ten (10) Businass Days of the agreement or determination referred
to ity Clause 32.4.2 above, the Authorily’s Reprasentative shall issue an
Authority Change Hotice and the relevant provisitns of Schedule Part 18
{Change Protacol) shall apply except that:

{(a} DBFM Co may give notice to the Authority’s Representative
that it objects fo such an Authority Change Notice only on the
grounds that the implementation of the Change would not give
effect {0 or comply with the Relevant Change in Law;

{b) the Authority shall (i} agree the implementation of the Low
Value Change; or (#) confirm the estimste for the Medium
Value Change; or {i#) approve the High Value Change Stage 2
Submission, {as appropriate} in respect of the Change in
acoordance with the relevant provisions of Schedute Part 16

{Change Profocoh;

(c) the provisions of Clause 11 {Consents and Planning Approval)
shalf apply;

(d} the Authority shall not be entiled {o withdraw any Authority

Change Notice or its agreement as {o the implementation of the
Low Value Change, confirmation of an estirnate for the Medium
Value Change or approval of a High Vaius Change Stage 2
Submission (a5 appropriate), issued in accordance with this
Clause 32 .4;

(e} DBFM Co shall, withou! prejudice lo #s general ohbligation fo
comply with the terms of this Agreement:

{H use zfl reasonable endeavours to mitigate the
adverse effecis of any Relevant Change in Law and
take all reasonable steps to minimise any increase in
gosis arising from such Relevant Change in Law; and

{ii use ail reasonable endeavours to take advantags of
any positive or beneficial effects of any Relevant
Change in Law and iake all reasonable steps io
maximise any reduction in cosis arising from such
Relevant Change in Law, and

H ahy compeansation payable, or reduction to the Annual Service
Payments, shall be calculated in accordance with the redevant
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provisions of Schedule Part 16 (Change Protocol) provided

that:
(i) the amount of any compensation payable; or
(i) the amount by which the Annuzl Service Payment is

to be reduced,

shall not {ake info account any amounts incurred or to be
incirred as a result of DBFM Go's failure to comply with Clause
32.4.3{e} above.

General Change in Law

32.5 Either party may give notice to the other of the need for a Change which ig
necassary in order to enable DBFM Co to comply with any Change in Law
which is not a Relevant Change in Law, in which aevent:

32.51

3252

the parties shall meet within fifieen {15) Business Days 1o consuit and
seek to agree the effect of the Change in Law and any Change required
as a consequence. If the parties, within ten (10} Business Days of this
meeting, have not agreed the occurrence or the effect of the relevant
Change in Law, aither parly may refer the question of whether a Change
in Law has ocourred or the effect of the Change in Law for resolution in
accordance with Schedule Pari 20 (Dispule Resolution Procedurey; and

within {en (10) Business Days of the agreement or defermination referred
to in Clause 32.5.1 above the Autharity's Representative shall, if it is
agreed or determined that a Change is required in order to comply with
the Change in Law, issue an Authority Change Notice and the relevant
provisions of Schedule Part 18 (Change Profocofy shall apply except
that:

{a) DBFM Co may give nolice to the Authority's Representative
that it objects {o such an Authorly Change Notice only on the
grounds that the implementation of the Change would not give
effect ta or comply with the Change in Law;

{b} the Authority shall {i} agree the implementation of the Low
valus Change; or (i} confirm the eslimale for the Medium
Value Change; or (lil} approve the High Value Change Stage 2
Submission, {as appropriate) in respect of the Change in
accordance with the relevant provisions of Schedule Part 16
(Change Profocol);

{c) the provisions of Clause 11 {Consenis and Flanning Approval)
shall apply;
(d} the Authority shall not be enfifled to withdraw any Authority

Change Notice or ifs (i) agreement as to the implementation of
the Low Value Change; or (i) confirmation of an estimate for
the Medium Value Change; or {iil) approval of a High Value
Changs Stage 2 Submission {as appropriate), issued in
accordance with this Clause 32.6 {General Changes in Law},
and

(e) DBFM Co shall not be entitled to any paymwment or other
compensation or relief from any performance of its obligations
under this Agreement in respect of such Change in Law or
associated Change (or the consequences of either).
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3z CHANGE PROTOCOL

The provisions of Schedule Part 16 {Change Prolocol) shall bave effect in respect of
Changes except as pthetwise expressly provided in this Agresment,
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34.

PAYMENT

PART @: FINANCIAL

Service Payments

341 BBFM Co shatt not be entitted o recaive any Monthly Service Payments unill
the Payment Cominencement Date. Subject to the provisions of this
Agresment, the Authority shalt pay DBFEM Co the Mordhly Service Paymants in

- respect of each Contract Month following the Payment Commencement Date in
accordance with the provisions of Clause 34 and Schedule Part 14 {(Payment
Mechanism}.

Invoicing and payment arrangeiments

34.2 The provisions of this Clause 34.2 apply 1o the issue of invoices in respect of
the Monthly Service Pavment by DBFM Co under this Agresment:

34.2.1

3422

34.2.3

Within five (5) Business Days of the first (1%} day of each Coniract Month
DBFM Co shall submit to the Authority an invoice {"Monthly invoice™
aggregating the following

{a) the Monthly Serdce Payment for that Contract Month,
calculated in accordance with Section 2 (Calcudation of Service
Paymoents) of Schedule Part 14 {Payment Mechanism),

{b) adjustments fo reflect previous over-payments andfor under-
paymenis {sach adiusted staled separately);

{¢) any other amounts due by ope parly 10 the other {and where
owed by DBEFM Go showing as a negative figure);

{d} ary VAT payable in respect of the above amounts,;

(&) any amounts owed to DBFM Co fo take sccount of a&n Equal

Pay Adjustment in accordance with Clause 25.28;

4] as a negalive figure, in respect of the Monthly invoice issued
during the final Contract Month only, an amaunt eguivalent to
twice the monthly average of the Deductions incurred in the
pravious six Contract Manths ("Estimated Deductions”),

and setting out the dats of the involee and the accouni to which payment
is {0 be made together with supporting Infarmation that clearly sets out
the derivation and csloulation of amounts referred fo in the Monthly
tnvoice,

Subject to Clauses 34.2.3 and 34.3 and the submission of the supporting
information raferrad {0 in Clause 34.2.1, where a Monthly Invoice shows
a net amount owad by the Authority to DBFM Co, the Authority shall pay
the amount of the Monthly Invoice within twenty {20} Business Days of
recelpt of a valid VAT involce in respect thereof. Where a Monthly
invoice shows a net amount owed by DBFM Co to the Authority, DBFM
Co shall pay that amount to the Authority within twenty (20} Business
Days of the Monthly invoice or, at the option of the Authority, carry
forward that amount to the nex{ Monthly Invoice to reduce amounis
which would otherwise be owed by the Authority to DBFM Co.

Within 10 Business Days of the Expiry Date, DBFM Co shall provide to
the Authority & Performance Monitoring Report in respect of the final two
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Contract Months, ¥ the Deductions incurred in the final two Contract
Months exceed the Estimated Deductions, DBFM Co shall pay to the
Authority an amount equal {o the excess within ten {10) Business Days
of receipt of an invoice therefor. if the Estimated Deductions exceed the
Deductions incurred in the final two Contract Months the Authority shali
pay to DBFM Co an amount equal to the excess within twenty {20)
Business Days of receipt of an invoice therafor.

3424 On or before the tweifth (12™ day of each Contract Month DBFM Co

shall submit o the Authority a2 Monthly Service Report in respect of the
immediately preceding Confract Month. The Monthly Service Reporl
shall set out, in respect of the immediately preceding Contract Month;

{a) details of each and the aggregate amount of ali Deductions
incurred in relation to Performance Failures;

{t} details of each and the aggregate amount of ali Deductions
incurred in relation to Availability Failures;

(c) other information delasiled in Scheduls Part 12 (Service
Regquirements).

3425 The parties shall endeavour to agree the contents of 2 Monthly Service

Report within ten {(10) Business Days of Ifs subimission in accerdance
with Clause 34.2.4, failing which efther party may refer the matter 1o the
Dispute Resolution Procedure.

Manner of paymant

34.3

Disputes

344

All invoices under this Agreement shall be raised in Founds Sterling and the
money of account and money of payment in raspect of all payments, liabilities
and diaimz {including any accrued rights) under this Agresment at any time
shall remain denominated in and be made in Pounds Sterling. All paymenis
under this Agreement shall be made in Pounds Sterling by electronic transfer of
funds for value on the day in question to the bank account of the recipient
(ocated In the United Kingdom} specified in the relevant invoice, quoting the
invaice number against which payment is made.

f the Authority (acting in good faith} disputes all or any part of the Monthly
Service Payments calcuiated in aceordance with Clause 34.2 (lnvoicing and
Paymen! Arrangements), the undisputed amount of the Monthly Service
Payment shall be paid by the Authorily in accordance with Clause 34.2
{invoicing and Payment Arrangements) and the provisions of this Clause 34.4
shall apply. The parties shall use all reasonable sndeavours to resuive the
dispute in question within ten {10} Business Days of the dispute arising. If they
fail so to resolve |, either party may refer the matter to the Dispute Resolution
Procedure. Following resolution of the dispute, any amount agreed or
determined to have been payable shall be paid forthwith by the Authority to
DBFM Co, together with interest on such amount catculated in accordance with
Clause 34.5 (Lafe Payments).

Late Payments

34.5

Each party shall be entitied, without prejudice to any other right or remedy, fo
receive interest on any payment not duly made pursuant to the terms of this
Agreement on the due date calcutated from day to day at g rale per annum
equal to the Default Interest Rate and including from the day after the date on
which payment was due up to and including the date of payment,
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Set-Off

3486

34.7

Subject to Clause 48.12, whenever any sum of money shall be agresd, or
determined, as due and payable hy DBEFM Co to the Autherily, such sum may
at the Authority's discretion be deducted from or applied to reduce the amount
of any sum then due, or which at any time afterwards may become due, to
DBFM Co from the Authority under this Agreement provided that the Authority
has given DBFM Cao not less than five (8] Business Days' notice of its intentien
to deduct or apply such sum.

Whenever any sum of money shall he agreed, or determined, as due and
payabie by the Authority 10 DBFM Co, such sum may at DBFM Co's diseretion
be deducted from or applied fo reduce the amount of any sum then due, or
which at any time afterwards may become dus, from DBFM Go to the Authority
under this Agreement provided that DBFM Co has given the Autharity not less
than five {8) Business Days’ notice of its intention to deduct or apply such sum.

35. VAT AND CONSTRUCTION INDUSTRY TAX DEDUCTION SCHEME

VAT

351

352

353

354

All amgaunts stated fo be payabis by either party under this Agreemant shall ba
exclusive of any VAT properly chargeable on any amount.

Each party shalt pay to the other party any VAT properly chargeable on any
supply made to i under this Agreemeant provided that it shall first have received
from the other party a vaild tax involce in respect of that supply which complies
with the requirements of Fart [l VAT Regulations 1995,

if either party {referred 10 in this Clause as the “Firgt Party") shail consider that
any VAT which the other party (referred to in this Clause as the "Second
Party"y claims to be properly chargeable to the First Party in connection with
this Agreement is not in fact properly so chargeable, the First Party shall be
enfitied to require the Second Parly to oblain & ciearance from the
Commissioners for Revenue and Customs {or, # relevant, such otherbody as is
charged at the time with the collection and management of VAT} (referred to In
this Clause as the "Commissioners™) as to the VAT (if any} properly so
chargeabie. The Second Party shall forthwith request the Commissioners for
such a clearance.

The following further provisions shall apply i respect of the application for a
clearance in accordance with Clause 35.3;

35.4.1 prior to submitting s request for such a clearance and any further

communication to the Commissioners in connection with the obtaining of
the clearance, the Sscond Party shall first oblain the agreament of the
First Party to the contents of such reguest and any such further
communication, such agreement not to be unreasonably withheld or
delaysd;

3542 the Second Party shall provide to the First Party coples of ad

communications received from the Commissioners in connection with the
application for a clearance as soon as practicable after receipt; and

35.4.3  the Second Party shail use all reasonable endeavours {inchuding without

fimitation the provision of such additiona! information as the
Commissioners may reguire} o obdlain such 2 clearance as scon as
reaspnably practicable following the initlal reguest.
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35.5

356

357

if a clearance is required by the First Parly under Clause 35,3, the First Parly
shalfl not be obliged to pay the VAT so claimed by the Second Party uniess and
until a clearancs is recelved from the Commissioners which stales that a sum
of VAT {the “VAT Sum”) is properly so chargeable or the Commissioners state
that they are not prepared to give any clearance on the matier. In this cass,
then subject to Clauses 356 and 35.7 and provided that the First Party shatl
first have received a valid tax involce which complies with the requirernents of
Part Il VAT Regulations 1995 and which states the VAT Sum to be the amount
of VAT chargeable to the First Farly, the First Party shall pay the VAT Sum
{and any interest or penalties atirinutabie to the VAT Sum) to the Second Party.

If the Firsl Party disagrees with any clearance obtained pursuani to Clause
35.3 by the Second Party from the Commissioners, then the Second Parly
{provided that # is indemnified to His reasonable satisfaction against all costs
and expenses including inferest and penaities which i may incwr in refation
thereto) shall {ake such action and give such infermation and assistanee o the
First Party as the First Party may require to challenge such clearance or
vtherwise to rasist or avold the imposition of VAT on the relevant supply.

The following further provigions shall apply if the First Party shall exerciss ils
rights under Clause 38.6;

35.7.1 the action which the First Party shall be entiled fo require the Second

Party to take shall include {without limiiation} contesting any assessment
fo VAT or other relevant determination of the Commissioners before any
VAT fribunal or court of competent jurisdiction and appealing any
judgement or decislon of any such fribunal or court;

35.7.2 if the Sescond Parly shall be reguired 1o pay to or deposit with the

Commissioners a sum egual io the VAT assessed as a condition
precedent to its pursuing any appeal, the First Party shall, at ifs election,
either pay such sum {o the Commissioners on behalf of the Second Party
or on receipt of proof in a form reasonably satisfactory 16 the First Party
that the Second Party has paid such sum to or deposted such sum with
the Commissioners the First Party shall pay such sum to the Second
Party;

35.7.3 save as specifically provided in Clause 35.5, the First Party shall not he

obliged fc pay fo the Second Party any sum in respect of the VAT in
dispute to the Sacond Parly ar in respect of VAT on any further sunplies
made by the Second Party to the First Party which are of the same type
and raise the same issues as the supplies which are the subject of the
relevant dispute unless and unilt the final oulcome of the relevant dispute
is that it is either determined or agreed that VAT is properly chargeable
on the refevant supply or supplies; and

36.7.4 the Second Parly shall account to the First Party for any costs awardad

to the Second Party on any appeal, for any sum paid fo or deposited with
the Commissioners in accordance with Clause 35.7.2 which is repayable
to the Second Party and for any interest o which the Second Party is
entitied in respect of such sums.

Changes in recoverability of VAT

3.8

Subject to Clause 358, f, following 2 Change in Law, DBFM Co becomes
unable to recover VAT aliributable to supplies to be made to the Authority by
DBFM Co pursuant to this Agreemant, the Authority shall snsure thal DBFM Co
is left in ne better and no worse position than it would have been had such
Change in Law not occurred (including but not limited to making such
amendmenis o this Agresment as DBFM Co and the Authority shall agree
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acting reasonably), provided that DBFM Co shall use all reasonable
sndeavours to mitigate the adverse effects of any such Change in Law,

359 The provisions of Clause 35.8 shall apply only if (and to the extent that) the
Change in Law was nol reasonably foresaeable at the dale of this Agreement
by an experienced contractor performing aperations similar to the refevant
Works on the basis of draft hills published in Government green or white
papers or other Government deparmentsl consultation papers, bills, draft
statujory instruments or draft instruments or propesals published in the Gificial
Journaf of the Eurepean Union, in sach case published:

35.8.1

3582

prior to the dats of this Agreement; and

in substantially the same form as the Change in Law.

Construction Industry Tax Deduction Scheme

3210 This Clause 35.10 (Construction Industry Tax Deduction Scheme) relates to the
Construction Industry Tax Deduction Scheme:

351041

35102

35.10.3

35104

In this Clause 35.10 {Construction Industry Tax Deductfon Scheme) (but
not otherwise):

{a) “the Ast” means the Finance Aot 2004,

{b) “the Reguiations" means the income Tax {Construction
Industry Scheme) Regulations 2008 (Sl 20057204 5y,

{c) “the Legislation” means Chapler 3 Part 3 of the Act and the
Regulations, taken together,

{d} “Cormtragtor” means 2 person who is & contractor for the
purposes of Chapter 3 Part 3 of the Act, and

{2} *sub~contractor’ means a person who is 2 sub-contractor for
the purposes of Chapier 3 Part 3 of the Act.

Each of the Authority and DBFM Co shall comply with the Legisiation.

i any payment due from the Authority to DBFM Co under this Agreement
is & contract payment under section 80(1) of the Act, ther the Authority,
as Conlractor, shall {not later thap fifteen {15} Business days before the
first such payment is due to be mads) verify, in accordance with
paragraph & of the Regulations, whether the sub-confractor is registered
for gross payment ar for paynient under deduction or Is not reglstered
under Chapier 3 Part 3 of the Act.

i any payment due from the Authority to DBFM Co under this Agreement
is 4 confract payment under saction 80(1} of the Act, then:

{a) if DBFM Co is registered for gross payment under section §3(2)
of the Act, the Authority shall make a payment to DBFM Co
without any dedustion;

{b) if DBFM Co is not registered for gross payments under section
63(2) of the Act, the Authority shall make a payment to DBFM
Co, subject to the deduction of the relevant percerdage in
accordance with section 61{1) of the Act, and thereupon
Clause 35.10.8 below shall apply.
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35.90.5 ¥ any dispule arises between the Authority and DBFM Co as {o whether

any paiyment due by the Authority o DBFM Co under this Agreement is
or is not 2 contract payment by viriie of the exemption in Regulstion 23
of the Regulations, the parfies will jointly apply to HM Revenue and
Customs for a writien clearance and until such clearance is reseived i
shall be assumed that such payment is a coniract payment and the
provisions of Clause 38.10 (Consfruction Industry Tax Deduction
Scheme) shall apply scoordingly.

35.10.6 The Authority shall be entitled o make a deduction at the rate specified

in section 61{1} of the Act or at such other rate as may be in forge from
time {o ime from the whole of any payment to DBFM Ce (and not just
that part of sueh paymeni which does not represent the direct cost o
DBFM Co or any other person of muterials used or {o be used In carrying
out the construction operations to which the relevant paymert relates)
unless prior to making such payment the Agthority shall have received
wrilten confirmation from HM Revenue and Customs {(oblained by and at
the expense of DBFM Co) in 2 form which is reasonably satisfactory o
the Authority direcling the Authority to make the deduction against only 2
specified amount or proportion of any such payment to DBFM Co.

35107 Where any error or omission has occurred in caiculating or making any

payment under this Clause 35.10 {Construction Industry Tax Deduction
Scheme) then;

(a} in the case of an over deduction, the Authority shall correct that
error by repayinent of the sum over deducted {o DBFM Co; and

()] in the case of an under deduction, DBFM Co shall correct that
error of omission by repayment of the sum under deducied 0
the Authority.

35.10.8 The Authorlty shall send promptly fo H M Revenue & Customs any

returns required by the Legislation, and shall provide to DBFM Co a
payment statement (where appropriate} and/or such other information as
may be required by the Legislation in refation to any ¢ontract payment.

35.10.8 i compliance with this Clause 35.10 involves the Authority or DEFM Co

in not complying with any other of the terms of this Agresment, then the
provisions of this Clause shall prevail.

36. INCT USED]
a7, FINANCIAL MODEL
371 Unless otherwise agreed between the parties, any amendments to the

372

Financial Model shall reflect, be consistent with and be made only in
accordance with the provisions of this Agreement, and shall in all cases he
subject to the prior written approval of the Authority {such approval not to be
unreasonably withheld or defayed). In the svent that the parties fail to agree
any proposed amendments to the Financiat Model, the matier shall be referred
for resolution in accerdance with Schedule Part 20 (Dispufe Resoiution
Frocedure).

Following any amendment of the Fipancial Model in accordance with this
Agreement, DBFM Co shall promptly deliver a copy of the revised Financial
Madel to the Authority in the same form as the original form {or such other form
a3 may be agreed by the parties from time to time).
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RECORDS AND OPEN BOOK ACCOUNTING
Records and Reports

The provisions of Schadule Part 19 (Record Provisions) shall apply to the keeping of
records and the making of reports,
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PART 10: TERMINATION

38 AUTHORITY EVENTS OF DEFAULT

39.1 For the purposes of this Agreement, Authority Events of Default means any of
the following evenis or circumstances:

38,11

381.2

38.1.3

38.1.4

38.1.5

the Authority is in material breach of ¥s obligations under Claige 9
{Nature of Land Interests} {other than as a consequence of a breach by
DBFM Co of its obligations under this Agreement} and such breach
materiaily adversely affects the ability of DBFM Co to perform its material
ghligations under this Agreement for a continuous period of not less than
thirty (30} Business Days; or

the Authority falls to pay any sum or sums due fo DBFM Co under thls
Agreement [which sums are not in dispule) which, either singly or in
aggregate, exceead(s) the amount of the Monthly Service Payment from
time to fme and such failure continues for thirly (30G) Business Days from
recaipt by the Autherity of a notice of non payment from DBFM Co; or

the Authority is in breach of ifs obligations under Clause 57.4; or

an expropriation, sequestration or requisition of a material part of the
Assels andfor shares of Heldeo, DBFM Co or hubco by the Authority or
any Relevant Autherity; o

the Authority is sequestrated under the Bankruptey {Scotiand) Act 1885
or gtherwise becomes insolvent and s obligations are not otherwise
transferred to another party such as is referred to In Clause 57.4.

DBFM Co's optlions

38.2 On the oosurrence of an Authority Event of Default, or within a reasonable time
after IBFM Co becomes aware of the same, and while the same iz sl
subsisting, DBFM Co may, atits option:

39.2.1

39.2.2

in respect of execution of the Works, suspend performance by i of ilts
obligations under ihis Agresment unti such time as the Authority shall
have demonstrated (o the reasonable satisfaction of DBFM Co that it i3
capable of performing, and will perform, its cobligations under this
Agreament; or

serve nofice on the Authority {or such other party a8 may be nolified in
advance in writing by the Authority {o DBFM Coj} of the occurrence (and
specifying detalls) of such Authority Event of Default. If the relevant
matter or circimstance has not been roctified or remedied by the
Authority (or ofherwise} in respect of Clause 39.1.1, Clause 39.1.3,
Clayse 39.1.4 or Clause 39.1.5 within sixty {60) Business Days of such
notice, and in respect of Clause 39.1.2 within thirty {30} Business Days
of such notics, DBFM Co may serve a further notice on the Authority {or
its substitute notified in accordance with this Clause 39.2.2) terminating
this Agreement with immediaie effect,

39,3 DBFM Ce shall not exerclse or purport to exercise any right to terminate this
Agreement {or accept any repudiation of this Agreement) except as expressly
set out in this Agreement.
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44, DBEM CO EVENT OF DEFAULT

REFM Co Event of Defauit

40.1 For the purposes of this Agreemend, DBFM Co Event of Default means any of
the foliowing svents ar circumstances:

Insolvency

4011 the occurrence of any of the following events in respect of DBFM Co,

namely:

(a)

{c)
{d)

{2}

Long stop

any amangement or composition with or for the benefif of
greditors {including any voluniary arrangemeant as defined in
the Insolvency Act 1886} being entered into by or in relation to
DRF# Co;

a recelver, adminisirator, administrative receiver or other
encumbrancer taking possession of or being appeinted over, or
any distress, sxecution of ofher process being levied or
enforced {and not heing discharged within ten {10} Business
Days} upon, the whole or any material part of the assets of
BBFM Co;

DBFM Co ceasing to carry on business;

a pefition belng presented (and not being discharged within
twenty (20} Business Days), or 2 resolution being passed or an
otder being made for the administration or the winding up,
bankruptey or disaoiution of DBFM Co; or

if DBFM Co shall suffer any svent analogous fo the evenls set
out in Clauses 40.1.1{a} to (d) in any jurisdiction in which it is
incorporated or resident;

401.2 DBFM Co falling to achisve the Actual Completion Date within a peried
of twelve (12} months after the Completion Date.

Default
40.4.3

{a)

o)

DBFM Co committing & maierial breach of its abligations under
this Agreement which has a material and advearse effect on the
delivery of the Community Baervices (pther than as a
consequence of a breach by the Authority of its obligations
under this Agreement);

DBFiM Co wilfully breachss Schedule Part 23 (Reflnancing);

40.1.4 DBFM Co abandoning this Agreement;

Health and safety

40.1.5 &t any time afler the Actual Complstion Date DBFM Co committing a
material breach of ils obligations under this Agreement (other than as &
consequence of a breach by the Authority of its obligations under this

63



Agreement} which rasults in the criminal investigation, progecution and
conviction of DBFM Co or any DEFWM Co Party o the Authority under the
Hesith and Safety Regime {an "H&S Conviction”) provided that an H&S
Conwvictions of a DBFM Co Party or the Authority shall not constitute a
DBFM Co Event of Default if, within ninety {90) Business Days from the
date of the H&S Conviction {whether or not the H&S Conviction is
subject to an appes! or any further judicial process), the involvement in
the Project Cperations of each relevant DBFW Co Party (which in the
case of an individual director, officer or employee shall be deemed i0
Include the BDBFM Co Party of which that person is a director, officer or
employee) is terminated and a replacement is appointed by DBFM Co in
accordance with Clause 57.5 (Sub confracting);

in determining whether fo exercise any right of termination or right o
require the termination of the engagement of a2 DBFM Co Party pursuant
to this Clause 4£.1.5, the Authority shall:

(a) act in a reasonable and proportionate mariner having regard 1o
such matiers as the gravity of any offence and the identity of
the person commiitting #; and

{b} give all due consideration, where appropriate, to action other
than termination of this Agreement,

Changs in Control

40.1.6 the occurrence of any Change in Contro! which ig prohibited by Clause
88 (Qwnership information and Changes In Conirol);

Assignhation

40,17 DBFM Ca failing to comply with the provisions of Clauses 57 .2 or 57.5;

Beductions

43.1.8  The total Deductions in each of any three Condract Months #n any six
consecutive Contract Months ts equal o or greater than 1.05% per cent
of the Annual Service Payment for the current Contract Year:

Warning Notices

40.1.9

(a) EBFM Co s awarded 2 total of five or more Warning Notices;
and

{b) alf of the Deductions to which at least five of the Warning
Notices refate have been previously suffered in any period of
twelve (12) consecutive months; and

{c) none of the Warning Notices referrad fo in paragraph (b) has
been awarded later than six (8} months after the expiry of such
fwedve (12) month period;

Payment
40110 DBFM Co failing to pay any sum or sums due to the Authority under this

Agresment {which sums are not in dispute) which, sither singly or in
aggregate, excead{s) £100,000 {index linked) and such faliure
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Insurance

40.1.11

Heﬁﬁcaﬁqn

40.2

continues for sixty (60) Business Days from receipt by DBFM Co of 5
natice of non payment from the Authority; or

a breach by DBFM Co of is obligation o iake out and maintain ihe
insurances required by Clauses 53.1 and 53.2.

DBFM Co shall notify the Authority of the ooourrence, and detalls, of any DBFM
Co Event of Default and of any event or circumstance which is ikely, with the
passage of time or otherwise, to constitule or give rise to 2 DBFM Co Event of
Default, in either case prompilly on DBFM Co becoming aware of s
occurrenca,

Authority’'s options

40.3

On the occurrence of a DBFM Co Event of Defaull, or within a reasonable time
after the Auihority becomes aware of the same, and while the same is
subsisting, the Authority may:

40.3.1

40.3.2

40.3.3

in the case of the DBFM Co Events of Default referred {o in Clauses
40,11 (insofvency), 40.1.2 {fong Stop), 40.1.3(b), 40.1.5 {Health and
Safefy), 40.1.6 (Change in Confrol), 40.1.7 (Assignation), 40.1.8
{Deductions) 40.1.9 {(Warning Notices), or 40,110 {Payment), terminate
this Agreement in its enfirety by notice in writing having immediate offect;

in the case of any DBFM Co Event of Default referred to in Clause
40.1.3(2) and 40.1.4, serve nolice of default on DBFM Co requiring
DBFM Co at DBFM Co’s option either:

(a) to remedy the DBFM Co Event of Default referred to in such
notice of default (If the same is continuing) within twenty (20)
Business Days of such natice of default; or

{t to put forward within twenty {20} Business Days of such notice
of default a reasonable programme (set out, if appropriate, in
stages) for remedying the DBFM Co Event of Default. The
programme shall specify in reasonable detail the manner in,
and the latest date by, which such DBFM Co Event of Default
s proposed to be remedied (DBFM Co shall anly have the
option of putting forward a programme in accordance with this
Clause 40.3.2(b} if it first notifies the Authority within ten (16}
Businass Days of such notice of default that it proposss fo do
§0); and

in the case of any DBFM Co Event of Default referrad to in Clause
40.1.%1 (Insurance} serve notice of defauwlt on DBFM Co requiring DBFM
Co o remedy the DBFM Co Event of Default (if the same is continuing)
within twenty (20} Business Days of such notice of default.

Remedy provisions

404

Where DBFM Co puls forward a programme in socordence wilh Clause
40.3.2{b), the Authorily shall have twenty {20) Business Days from recsipt of
the same within which to nolify DBFM Co {acling reasonably) that it does not
accept the programme, faling which the Authority shalt be deemed to have
accepted the programme. Where the Authority notifies DBFM Co that it does
not aceept the programme 88 being reasonabie, the parties shall endeavour
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41,

405

within the following five {5} Business Days io agree any necessary
amendments 10 the programme put forward. in the absence of agreement
within five {8) Business Days, the question of whether the programme (as the
same may have been amended by agreement} will remedy the DBFM Co Event
of Default in a reasonable manner and within a reasonable time period {and, ¥
not, what would be a reasonable programme) may be referred by either party
for regolution in accordance with Schedule Part 20 (Dispule Resociution
Procedures}.

if:

40.5.1 the DBFM Co Event of Default notified in a notice of default served under
Clause 40.3.2 or Clause 40.3.3 (as the case may be} is not remedied
before the expiry of the period referred o in Clause 44.3.2(a) or Clause
40.3.3 (as appropriate); or

4452 where DBFM Co puts forward a programme pursuant o Clause 40.3.2(b}
which has been accepted by the Authority or has bean determined to be
reascnable and DBFM Co fails fo achleve any element of the programme
or the end date for the programme (as the case may baj; or

40,53  any programme put forward by DBFM Co pursuant to Clause 40.3.2{b} is
rejected by the Authority as not being reasonable, and the Dispute
Resolution Procedure does not find against that rejection,

then the Authority may terminate this Agreement in iis entirety by written notice lo
DBFM Co with immediate effect. Provided that for the purposes of Clause 4052
DBFM Co's perfarmance of the programme is adversely affected by the
nceurrence of Foree Majeure, a Relisf Event or an Excusing Cause then, subject
1o DBFM Co complying with the miligation and other requirements in this
Agreement concerning Force Majeure, a Relief Event or an Excusing Cause {as
the case may be), the time for performance of the programme or any relevant
element of # shall be deemed to he extended by a period egqual to the delay
caused by Force Majeure, the Relief Event or the Excusing Cause (as the case
may be} which is agreed by the parties or determined in accordance with Schedule
Part 20 (Dispute Resolution Procedurs).

Authority’s costs

40.8

40.7

{BFM Co shall remburse the Authority for all reasonable costs incurred by the
Authority in exercising any of its rights pursuant to this Clause 40 (DBFM Co
Event of Defauffy {including, without limitation, any relevant increased
administrative expenses). The Authority shall take reasonable staps to miligate
such costs.

The Authority shall not exercise, or purport o exercise, any right to terminate
this Agreement except as expressly set out in this Agreement. Tha rights of the
Authority (to terminate or otherwiss) under this Clause are in addition {and
without prejudice) to any right which the Auihority may have to claim the
amourd of loss or damage suffered by the Authority on account of the acts or
omissions of DBFM Co {or lo take any action other than termination of this
Agreement).

TERMINATION RESULTING FROM FORCE MAJEURE

Iif, in the circumstances referred to in Clause 31 (Force Mafeurs), the parties have failed to
reach agreement on any modification to this Agreement pursuant to Clause 31 {Forcs
Majeurs) within aix {8) calendar months of the date on which the party affected serves notice
on the other party in accordance with Clause 31 {(Foree Majoure) gither party may at any
time afterwards termingte this Agreement by written notice to the other party having
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42,

43,

44,

immediate effect provided always that the eHfects of the relevant event of Force Majeure
continues to prevent either party from performing any material obligation under this
Agreement,

AUTHORITY VOLUNTARY TERMINATION

The Authority shall be entitied to {erminate this Agreement at any fime on six {8) months
written nolice to DBFM Ce. in the event of notice being given by the Authonity in accordance
with this Clauge, the Authority shail, at eny time before the expiration of such notice, be
entitied to direct DBFM Co, where the Works (or any pari o parls of tha Works) or any
Servica {or any elements of any Service} have not been commenoced, to refrain from
commancing any such Works or Services (or to procure the same}.

EXPIRY

This Agreement shall terminale aulomatically on the Expiry Date unless it shall have besn
terminated eartier in accordance with the provisions of this Agreement. To avoid doubt,
DBFM Co shalt not be entiled to any compensation for termination of this Agreemant on the
Expiry Date.

CORRUPT GIFTS AND PAYMENTS
Frohibition on corruption
441 The term “Prohibited Act® means:

4411 offering, giving or sgresing to give lo the Authority of any other public
body or 1o any person employed by or on behalf of the Authority or any
ather public body any gift or consideration of any kind as an inducement
or reward:

{a) for doing or not doing {or for having done or rot having done)
any act in relation to the obtaining or performance of this
Agreement or any other agreement with the Authority or any
othar public body: or

{b) for showing or not showing favour or disfavour 1o any person in
relation io this Agreement or any other agreement with the
Auathority or any other public body,

44.1.2  entering into this Agreement or any other agreament with the Authority or
any othsr public body in connection with which ceommission has been
paid or has been agreed to be paid by DBFM Co or on its behalf, orto its
knowiedge, uniess before the relevant agreement is entered into
pariiouiars of any such commission and of the terms and conditions of
any such agresment for the payment of such commission have been
disclosed in writing to the Authority;

4413  committing any offence:

fa) under the Bribery Act 2010;

(b} under any Law ¢reating offences in respect of fraudulent acts;
or

{c} at common law, in respect of fraudulent acts in relation to this

Agreement or any other agreement with the Authority or any
other public body; or
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44 1.4

44.1.5

44.1.8

Warranty

442

defrauding or aitempiing to defraud or conspiring to defraud ihe Authority
or any other public body;

comimitting any breach of the Employment Refations 1988 A (Blacklisis
Regulations} 2010 or section 137 of the Trade Unlon and lLabour
Relations (Consolidation) Act 1892; or

commitling any breach of the DRata Protection Act 1908 by uniawfully
processing persanal data in connection with any blackliisting activitles.

DBFM Co warrants that in entering into this Agreement it has not commitied
any Prohibited Act.

Remedies

443

If DBFM Co or any DBFM Co Party {or anyone employed by or acting on behalf
of them) cominits any Prohibited Act, then the Authority shall be entitled to act
in accordance with Clauses 44.3.1 to 44.3.8 below:

44.3.1

44.3.2

44.3.3

44.3.4

4435

if a Prohibited Act is committed by DBFM Co or by an employee not
acting indapendently of DBFM Co, then ths Authority may terminate this
Agreament with immediate effect by giving writien notice to DBFM Co;

if the Prohibited Aot is commitied by an employee of DBEFM Co acting
independenily of DBFM Co, then the Authority may give written notice to
DBFM Co of termination and this Agreement will tarminate, untess within
twenty {20} Business Days of receipt of such notice DBFM Co terminates
the smpioyee's employment and {f necessary) procures the
performance of the relevant part of the Works and/or Services by another
persosn;

if the Prohibited Act is committed by a Contracting Associate or by an
empioyee of that Contracting Associate not acting independently of that
Contracting Associate then the Authority may give written notice (o
DBFM Co of termination and this Agreement will terminate, unless within
twenty {20} Business Days of receipt of such notice DBFM Co terminates
the relevant Sub-Contract and procures the performance of the relevant
part of the Works andfor Services by ancther person, where relevant, in
accordance with Clause 57 {Assignation and Sub-Contracting);

if the Prohibited Act is committed by an employee of & Contracting
Assgciate acting independently of that Contracting Associate, then the
Authiority may give notice to DBFM Co of termination and this Agreement
will terminate, unless within twenty {20) Business Days of receipt of such
notice DBFM Co procures the termination of the emplovee's employment
and {if necessary} procures the performance of the relevant part of the
Works and/or Services by another person,

if the Prohibited Act is commifted by any other person nof specified in
Clauses 44.3.1 to 44.3.4 above, then the Authority may give nolice to
DBFM Co of termination and this Agreement will terminate uniess within
twenty (20) Business Days DBFM Co procures the fermination of such
person's employment and of the appointment of thelr employer {where
the empioyver is not the Authority and where such person is not employed
by DBFM Co or the Contracting Associale) and (If necessary) procures
the performance of the refevant part of the Works andfor Satvises by
another person; and
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43,

44,

44.3.6  any notice of termination under this Clause shall specify,
(&} the nature of the Prohipited Act;

{b) the identity of the party who the Aufhority belisves has
sommitied the Prohibited Act; and

{c} the dats on which this Agreement will lerminate in acoordance
with the applicabie provisions of this Clause.

44 4 Without preiudice to its other righis or remedies under this Clause, the Authority
shall he enitiied to recover from DBFM Co:

44.4.1  the amount or value of any such gift, consideration or commission; and
44.4.2  any other loss sustainad in consequence of any breach of this Clause.
Permitted payments

44.5 Nofhing contained in this Clause shali prevent DBFM Co from paying any
proper commission or bonus fo its employees within the agreed ferms of thelr
employment.

Notification

44.8 DBFM Co shall notify the Authority of the occurrence (and detgils) of any
Prohibited Act prompily on DBFM Co becoming sware of its ocourrence.

Interim Management

44.7 VWhere DBFM Co is required to replace any Sub Contractor pursuant to this
Clause, the provisions of Clause 57.9 shall apply and be construed accordingly.

[NOT USED]

COMPENSATION ON TERMINATION

48.1 If this Agreement is terminated pursuant to Clause 41 (Termination Resulfing
from Force Majetire), then the Authority shall pay compsensation to DBFM Co in
gecordance with Section 3 {Consequence of Termination for Force Majeure) of
Schedule Part 17 (Compensation on Termination).

46.2 i this Agreement is terminated pursuant to Clause 40 (DBFM Co Events of
Defaulfy otber than pursuant to Clause 40.1.3(b), then the Authority shall pay
compensation to DBFM Co in accordance with Section 2 {Compenssglion on
DBEFM Co Defaull) of Schedule Part 17 {Compensation on Termitiation).

45.3 if this Agreement is terminsted pursuant to Clause 39 (Authorffy Evenis of
Defaulfy, then the Authority shall pay compensation to DBFM Co in accordancs
with Section 1 (Compensation on TFermination for Authority Default and
Volurdary Termination) of Schedule Part 17 (Compensation on Termiriafion).

46.4 if this Agresment is terminated pursuant to Clause 42 {Voluntary Terminalion},
then the Authority shall pay compensation to DBFM Co in accordance with
Section 1 (Compansation on Termination for Authority Default and Volundary
Termination) of Schedule Part 17 (Compansation on Termination}.
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48.5

If this Agreement is terminated pursuant to Clause 40.1.3(b) or Clause 44.3
then tha Authorily shall pay compensalion to DBFM Co in accordance with
Section 4 {(Corrupt Gifts and Fraud, Breach of Refinancing) of Schedule Part 17
{Compensation an Termination).

Tax equalisation

46.6

48.7

46.8

48.9

Where a payment is {0 be made to DBFM Co pursuant to Clause 46.1, Clause
46.3, Clause 46.4 or Glause 46.5 (a "Compensation Payment”) and DBFM Co
has a Relevant Tax Liabllity in respect of such payment, then the amount of the
Compensation Payment to be made hy the Authority to BBFM Co shall be
increased so as to ensure that DBFM Co is in the same position {after account
is taken of the Relevant Tax Liability) as it would have been in had & not been
for such Relevant Tax Liabitity.

For the purposes of this Clause 46 {Compensation on Terminationy:

46.7.1 “Relief” shall mean any refief, alowance or deduction in computing

profits or tax or a credit against, or right {o repayment of, tax granted by
or pursuant 1o any legistation for tax purposes;

4672 a "Relief derived from the Project” is a Relief which arises in

connection with the Project and includes any Relief arising as a
consequence of the distribution of any amount obiained in respect of the
Project {other than a Compensation Payment) by DBFM Ce (whether by
way of interest, dividend or other distribution, repayment, redusiion or
redemption of capital or indebtedness or refurn of assets or otherwise);
and

46.7.3 DBFM Co shall be regarded as having a "Relevant Tax Liability” in

respect of a Compensation Payment fo the extent that:

{8 it has a lablity for tax in consequence of or in respect of &
Compensation Payment {"Actual Liahility"); or

{b} it would have had a liability for tax within paragraph {(a) above
but for the utiisation of a Relief other than a Retief derived from
the Project (*Deemed Liabifity”).

fIn determining whether DBFM Co has a Relavant Tax Liability by reason of a
Compensation Paymeant, & sheuld be assumead that any Reliefs derived from
the Project which are available to DBFM Co {or would have been so available
but for a surrender by DBFM Go of such Refiefs by way of group or consortium
relief) for offset against the Compensation Payment, or against tax in relation to
the same, have been so offset to the maximum sextent possible.

DBFM Co shall keep the Authorily fully informed of all negoliations with the #M
Revenue and Customs i relation to any Relevant Tax Liability In respect of a
Compensation Payment. DBFM Co shall not agree, accept or compromise any
¢laim, issue or dispute relating to such Relevant Tax Liability withowt the prior
written consent of the Authority, which shall not be unreasonably withheld or
delayed. The Authority may, if it considers in good faith that such action is
justified having regard to the likely cosis and benefits, direct DBFM Co in resist,
appeal, defend or stherwise dispute the Relevant Tax Liability in respect of the
Compensation Payment, pravided that the cost of any such dispute {including
any interesi or panalties incurred) shali be at the Authority’s expense, However,
if DBFM Co obtains professional advice from an independent person with
relevant expertise that any reslstance, appeal, defence or other mode of
dispute is nat likely to result In any more beneficial position in relation to the
Relevant Tax Liability, DBFM Co shall be sntitle¢ not to continue with such
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48,10

46.11

resistance, appeal, defence or other made of dispule. Where any resistance,
appeal, defence or other mode of dispute resulls in & more beneficial position in
relation to the Relevant Tax Liablity, an adjustment will be mads {0 the amount
payable under Clause 48,6 to reflect such oulcome,

Any Increage ih the amount of a Compensation Payment which is payahle
under Clause 46.8 shall be paid on the later of five {8) Busihess Days after a
demand therefore (together with evidence in sufficient detail for the Authority to
satisty itself of the Relevant Tax Liabiliiy and iis calculation) is made by DBFM
Co and: '

48.10.1 In the case of an Actual Liabilily, five (5) Business Days before the date

on which the relevant fax must be pald to the tax authority in order fo
avold incurring interesi and penalties; and

48.10.2 inihe case of a Deemed Liability, five {5} Business Days before the dale

on which tax which would not have been payable but for the utilisation of
the relevant Relief must be paid in order o avoid incurring inferest or
penaities {whether by DBFM Co or otherwise) and, for the purposes of
determining when the Relief would otherwise have baen ulifised, Rellefs
shall be regarded as utifised in the arder in which they arlse.

The Authority shall have the right fo pay the amount payable under Clause 46.6
direct to HM Revenue and Customs in satisfaction of the relevant tax due by
DBFM Co.

Rights of Set-Off

46.12

To avoid doubl, the Authority's obligations 1o make any payment of
compensation o DBFM Co pursyant to this Clause are subject to the
Authority's rights under Clause 34.6, save that the Authority agrees not to set-
off any amount agreed of detarmined as due and payable by DEFM Co to the
Autherity against any payment of termination compensation {whether payable
as a fump sum or in instalments) under Clauses 46.1, 48.3, 48.4, or 48.5
axcept to the extent that such termination payment exceeds the Base Senior
Debt Termination Amount or the Revised Senlor Debt Termination Amount (as
the case may ba) at that time.

Full and final setflement

46,13

Subject to the provisions of paragraph 2.1 of Section 5 (General) of Schedule
Part 17 {Compensation on Termination).

46,131 any compensation paid pursuant to this Clause shall be in full and final

setement of any ciaim, demand andfor procesdings of DBFM Co in
relation to any termination of this Agreement andlor any Projedt
Document {and the circumstances [eading fo such terminalion) and
DBFM Co shall be excluded from all other rights and remedies in respest
of any such termination; and

46.13.2 the compensation payable {f any) pursuant to this Clause 46

{Compensafion on Terminstion) above shall be the sole remedy of
DBFY Co and DBFM Co shall not have any other right or remedy in
respect of such termination.
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47. CONSEQUENCES OF TERMINATION

Continued performance

47.1 Subject to any exercise by the Authority of its rights to perform, or {o procure a
third party to perform, the obligations of DBFM Co, the parties shall continue to
perform their obligations undear this Agreament, notwithstanding the giving of
any notice of default or notice of termination, until the Termination Date.

Transfer to Authority of Assets, Contracts etc.

47.2 On the senvice of a nolice of termination in accordance with this Agreement for
any resgon:

4721

47.2.2

47.2.3

47.2.4

47.2.5

47.2.6

4727

if prior to the Actual Completion Date, in so far as any transfer shall be
nacessary fully and effectively to transfer property to the Authority,
DBFM Co shall ranstar 0, and there shall vest in, the Authority, such
part of the Works andior the Faciiities as shall have been construsted
and such items of the Plant and Equipment as shall have heen procured
by DBFM Co if the Authority so elects;

ali goods and =2l materials on or near to the Site andlor the Off-Site
Works Area not yet incorporated in the Works shall remain available io
the Authority for the purposes of completing the Works and if the cost of
such goods and materials bas rot been reflected in the payment of any
compensafion pursyant to Sochedyle Part 17 {Compensalion on
Terminatlon), subject to the payment by the Authority {determined as
betwean a willing vendaor and willing purchaser with any dispuies
determined pursuant to Clause 56 {Dispute Resolution Procedural);

the construction plant shall remain avallable to the Authority for the
purposes of complefing the Weorks, subject to payment of the
Contractor's reascnable charges:

DBFM Co shall hand over {o, and thera shall vest in, the Authority, free
from any Encumbrances {other than any created on or by or against the
Authority), the Faciliies (which in the case of the termination of this
Agresment in accordance with Clause 43 (Expiry} shall be in the state
required in accordance with Schedule Part 18 {(Handback Procedure));

# the Authority so clects, DBFM Co shall precure that any of the
Construction Condract, the Service Contracts andfor the |ndependent
Taster Contract shall be novated or assigned to the Authority, provided
that where termination occurs under Clause 39 (Authorfly Events of
Defaulf) the consent of the Contractor, the Service Provider or the
independent Tester {as the case may be} shall be required;

[2BFM Co shall, or shall procure that any Coniracting Associate shall {as
the case may be), offer to sell to the Authority at a fair value {delerminad
as hetwsaen a willing vendor and willing purchaser, with any disputes as
to such fair value being determined pursuant to Schadule Part 20
{Dispute Resolution Procedure), free from any Encumbrance all or any
part of the stocks of material and other assets, road vehicles, spare parls
and other wmovesble property owned by DBFM Co or any of is
Cordracting Associates and reasonalbly required by the Authority in
connaction with the operation of the Fagcililles or the provision of the
Services;

DBFM Co shaii deliver to the Authority {as far as not already delivered to
the Authority} one complste set of:
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47.2.8

47.2.9

{a) "as buill drawings” showlng all alterations made to the Facllifies
since the commencement of operation of the Facilities; and

(b maintenance, eperation and training manuals for the Facilflies;

DBFM Co shall use alf reasonable endeavours to procure that the bensefit
of all manufaciurer’s warranties in respect of mechanical and electrical
ptant and equipment used or made available by DBFM Co under this
Agreement and included in the Facilities are assigned, or otherwise
transfarréd, to the Authority with fulf tithe guarantee; and

DBFM Co shall deliver io the Authority the records referred to in Clause
38 {Records and Open Book Accounting) except where such documents
are reguired by Law to be reigined by DBFM Co or ils Contracting
Associates {in which case complete copies shall be delivered to the
Authority).

47.3 DBFM Co shali ensure that provision is made i alf contracts of any description
whatsoever to ensure that the Authority wil be in a position to exercise ifs
rights, and DBFM Co will be in a position to comply with its obligations, under
Clause 47.2.

Transitional arrangements

47 4 On the termination of this Agreement for any reason, for a reasonable perfod
both before and after any such termination, DBFM Co shall have the following
duties:

47.4.1

474.2

4743

DBFM Co shall co-operate fully with the Authorily and any successor
providing 1o the Authority services in the nature of any of the Services or
any part of the Senvices in arder to achieve a smooth fransfer of the
manner in which the Authority obisins services in the nature of ithe
Services and to avoid or mitigate in so far as reasonably practicable any
inconvenience of any risk fo the health and safety of the employees of
the Authority and members of the public;

DBFM Co shall as soon as practicable remove from the Site andfor the
Off-Site Works Area alf property not acquired by the Authority pursuant
to Ciause 47.2 {or not belonging to the Authority or any Authority Party)
angd if it has not done so within forty {40) Business Days after any notice
from the Authority requiring it to do so the Authority may (without being
responsible for any loss, damage. costs or expenses) remaove and sell
any such property and shall hold any proceeds less all costs incurred to
the credit of DBFM Co;

DBFM Co shalt forthwith deliver to the Authority's Representative:

{a) any security passwords, access codes and other keys to the
Facilities and the eguipment; and

{b} without prejudice to Clause 55 {infelleciual Property), any
copyright licences for any computer programmes (or licences
to use the same) necessary for the opération of the Faclities
(hui excluding computer programmes, which have been
developad or acquired by a Service Provider for its own use
and not solely for the purposes of provision of any of the
Services af the Facilities or the assignation or transfer of which
is otherwise restricted); and
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4744 DBFM Co shall as soon as practicable vacate the Site and/or the Off-Sile
Works Area and (without prejudice to Schedule Parl 18 {Handback
Procedure)) shall leave the Site and/or the Off-Site Works Area ard the
Facilities in a safe, clean and orderly condition.

475 if the Authority wishes to conduct a competition prior to the Expiry Date with a
view (o entering into an agreement for the provision of services (which may or
may not be the same as, or similar to, the Services or any of them) following
the expiry of this Agreement, DBFM Co shall co-operale with the Authority fully
in such competition process including (without limitation) by:

47.68.1 providing any information which the Authority may reasonably require to
sonduct such competition but, to avoid doubt, information which is
sommercially sensitive to DBFM Co shall not be provided (and, for the
purpose of this Clause 47.5.1 commercially sensitive shall mean
information which would if disclosed to a competitor of BBFM Co give
that competitor a competitive advantage over DBFM Co and thereby
prajudice the business of DBFM Co but shall, to avoid doubt, exclude
any irformation to he disclosed in terms of Clause 28 {TUPE and
Employment matfers)); and

4752 assisting the Authorily by providing all for any) participants in such
competition process with access to the Site andfor the Off-Site Works
Area {Ic the extent appropriate access to the Off-Site Works Area has
been granted to DBFM Co and i would be reasonable in the
circumstances for DRFM Co o provide such access o the Authority} and
the Fagilities,

Continuing Obfigations

478 Save as otherwise expressly provided in this Agreement or as already taken
into account in the calculation of any termination sum or other payment of
compensation on termination pursuant to this Agreement:

4761 termination of this Agreement shall he without prejudice to any accrued
rights and cbligations under this Agreemant as at the date of termination;
and

4762 termination of this Agreement shall not affect the continuing righis and
obligations of DBFM Co and the Authorily under Clauses 10 (The Sife),
25 {TUPE and Employment Matters}, 31 (Force Majeure), 34 {Payment),
35 (Taxation), 37 (Custody of Financlal Model), 38 {Records and Open
Book Accountirer), 41 (Termdnation Resulting from Force Mafsure}, 42
{Authority Voluntary Termination), 44 {Corrupt Gifts and Paymenis), 46
(Compensation on Terminatiom), 41.2, 47.4 and 475 {Transitional
Arrangements), 49 {indemnifles), 52 (Warranties), 53 (Insurance), 54
(Exclusions and Limitations on Liabifity), 58 (Infeflectual Property), 56
(Dispute Resolution Procedure), 58 (Miligation), 81 (Confidentiality), 64
{Nolices) and Clause 76 {Governing Law and Jurisdiction) or under any
other provision of this Agreement which i3 expressed to survive
termmination or which is required to give effsct fo such termination or the
consequences of such lemination.

48. HANDBACK PROCEDURE

The provisions of Schedule Part 18 {Handback Procedure)} shall apply to the handback of
the Facilities to the Authority on expiry of this Agresment,
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PART 11: INDEMNITIES, WARRANTIES & INSURANCE

48. INDEMNITIES

DBFM Co indemnities to Authority

481 DBEM Co shall indemnaly and keep the Authority indemnified at all times from
and against all Direct Losses sustained by the Authority in consequence of:

49.1.1

48.1.2

49.1.3

49.1.4

any claim for, or in respect of, {he death and/or personal injury of any
esmpioyee of, or person engaged by, DBFM Co or any DBFM Co Party
notwithstanding any act or omission of the Authority or any Authority
Party;

any claim for, or in respect of, the death and/or personal injury of any
third party (other than 3 person referred to in Clause 48.2.1} arising out
of, or in the course of, the Project Operations, save to the extent crused
for contributed o) by any Unreasonable Act by the Autherity or any
Authority Party, breach of any express provision of this Agreement by the
Authority or any Authority Party or any deliberate or negligent act or
omission of the Authority or any Authority Party,

any physical 1oss of or damage to Authority Assets arising by reason of
any act or omission of DBEFM Co or any DBFM Co Parly, save fo the
extent that such loss or damage arises outt of the breach of any express
provision of this Agreement by the Authority or any Authority Party or any
deliberate or negligent act or omission of the Authority or any Authority
Party; and

any loss of or damage to property or assets of any third party arising by
reason of any act or omission of DBFM Co or any DRFM Co Party, save
fo the exient that such loss or damage arises out of the breach of any
express provision of this Agreement by the Authority or any Authority
Party or any deliberale or negligent act or omission of the Authority or
any Authority Party,

Authority indemnities to DBFM Co

492 The Authority shall indemnify and keep DBFM Co indemnified at all imes from
and against all Direct Losses sustained by DBFM Co in consequence of;

49,21

4922

482.3

amy claim for, or in respect of, the death andior personal injury of any
amplovee of, or person engaged by, the Authority or any Autharity Party
notwithstanding any act or omission of DBFM Ce or any DEFM Co Parly;

any claim far, or in respect of, the death andfor personal injury of any
third pasty {other than a person refarred to in Clause 498.1.1} arising by
reason of any act or omission of the Authority or any Authority Party in
the course of provision of the Community Services, any Unreasonable
Act by the Authority or any Authority Party, breach of any express
provision of this Agreement by the Authority or any Authority Party or any
deliberate act or omission of the Authority or any Authorlty Party, save to
the extent caused {or contributed {o) by any act or omission of DBFM Co
or any DBFM Co Party;

any physical damage to any parl of the Fagllities or any assels or other
property of DBFM Co or any DBFM Co Parly arising by reason of any
breach of any express provision of this Agreement by the Authority or
any Authority Party or any deliberate act or omission of the Authority or
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49.2.4

any Authority Party, save ta the extent caused {or contributed 1o} by any
act or emission of DBFM Co or any DBFM So Party; and

any loss of or damage to property or assets of any third parly arising by
reason of any breach of any express provision of this Agreement by the
Authority or any Authority Parly or any deliberate act or omission of the
Authetity or any Authority Parly, save (o the extent caused (or
contributed to) by any act or omission of DBFM Co or any DBFM Co
Party;

provided that in the case of Clauses 49.2.3 and 48.2.4 there shall be
exciuded from {he indemnity given by the Authority any liability:-

(a) for the occurrence of risks against which and to the extent {o
which DBEFM Co is obliged to insure under this Agresment {(but
for the aveidance of doubt, net such liabllity {0 the extent within
any applicable excess or deductible or aver the maximum
amount insured or to be insured under such Insurance); or

(b} in respect of a matter which is 2 Campensation Event; or

{C} in respect of malicious damage.

Gonduct of claims

483

This Clause 48.3 {Conduct of Claims) shall apply to the conduct, by a party
from whom an indemnity is sought under this Agreement, of claims made by a
third person against a party having {or claiming to have} the benefit of the
indeminity. The parly having, or claiming to have, the benefit of the indemnity is
referred to as the “Beneficiary” and the party giving the indemnity is referred to
as the “indemnifier”. Accordingly:

49.3.1

49.3.2

4833

if the Beneficlary receives any notice, demand, lefter or other dacument
concerning any claim for which it appears that the Beneficiary is, or may
become, entiled to Indemnification under this Agreement, the
Beneficiary shall give notice in writing to the Indemnifier as soon as
reasonably practicabie and in any event within twenty (201 Business
Bays of receipt of the same;

subject to Clauses 48.3.3, 49.3.4 and 49.3.5 below, on the giving of a
notice by the Beneficiary pursuant to Clause 48.3.1 above, where it
appears that the Beneficiary is or may be entitted to indemnification from
the ndeminifier in respect of all {but not part only} of the Kability arising
out of the claim, the indemnifier shall (subject to providing the
Bendficiary with an indemnity o its reasonable satisfaction against all
coslts and expenses that # may incur by reason of such action} be
entiled t& dispute the claim in the name of the Bensficiary at the
Indemnifier's own expange and fake conduct of any defence, dispute,
compromise, or appeal of the claim and of any incidental negotiations.
The Beneficiary shall give the Indemnifier all reasonable co-operation,
access and assistance for the purposes of considering and resisting
such claim;

with respect to any claim conducted by the Indesmnifier pursuant to
Clause 48.3.2 sbove:

{a) the Indemnifier shall keep the Beneficiary fully informed and
consult with it about material slemants of the conduct of the
claim;
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48.3.4

40335

49.3.6

48.3.7

{p) the Indemnifier shall not bring the name of the Beneficiary inlo
disrepute: and

{c} the Indemnifier shall not pay or seifle such claims without the
prior consent of the Beneficiary, such consent not fo be
unreascnably withheid or delayed;

the Beneficiary shall be free fo pay or settle any olaim on such tarms as it
thinks fit and without prejudice to its rights and remedies under this
Agreement if:

{(a} the Indemnifier s not entilled to take conduct of the claim in
accordance with Clause 48.3.2 above; or

{b) the indemniffer fails {o notify the Beneficiary of its intention to
take canduct of the relevant claim within twenty (20} Business
Days of the notice from the Beneficiary under Clause 49.3.1
above or notifios the Beneficiary that it does not intend to take
conduct of the claim: or

(c) the indemnifier fails 1o comply in any material respect with the
provisions of Clause 49.3.3 above,

the Beneficiary shall be free al any ime to glve notice to the Indemnifier
that it is retaining or taking over {as the case may be) the conduct of any
deferice, dispute, compromise or appeat of any claim {or of any
incldental negotiations) to which Clause 40.3.2 above applies. On receipt
of such notice the indemnifier shall promptly take all steps necessary to
transfer the conduct of such claim to the Bepeficiary, and shall provide to
the Beneficiary all reasonable co-operation, access and assistance for
the purposes of considering and resisting such olaim. If the Beneficiary
gives any notice pursuant to this Clause 49.3.5, then the Indemnifier
shall be released from any liability under its indemnlty under Clause 493
(DBFM Co Indemnities f©o Authority) or Clause 49.2 (Awthorily
Indemnities fo DBFM Co} (as the case may be) and, without prejudice to
gsny accrued liabilitles, any liability under ity indemnity given pursuant o
Clause 49.3.2 in respect of such ¢iaim;

if the Indemnifier pays o the Bepeficiary an amount in respact of an
indemnity and the Beneficlary subsequently recovers {(whether by
payment, discount, oredit, saving, refief or other benafit or otherwize} a
sumn which is direclly referable to the fact, matter, event or circumstences
giving rise to the claim under the indemnily, the Beneficiaty shall
forthwith repay to ths indemnifler whichever is the lesser of:

{a) an amount equal to the sum recoverad (or the value of the
saving or benefit obiained) less any owt of pocket costs and
expenses properly incured by the Beneficiary in recovering the
same; and

{5)] the amount paid to the Beneficiary by the indemnifier in tespect
of the claim under the refevant indemnity,

provided that thers shall be no obligation on the Beneficiary to pursue
such recovery and that the Indemnifier is repaid only to the exient that
the amount of such recovery aggregated with any sum recovered from
the indemnifier exceeds any loss susiained by the Beneficiary (including
for this purpose indirect or conssguential losses or claims for loss of
orofits which are excluded by this Agreement from being recovered fram
the lndemnifier); and
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49.3.8

any person taking any of the steps contemplated by Clauses 48.3.1 to
49.3.5 shali comply with the requirements of any insurer who may have
an obligation to provide an indemnity in respect of any lability arising
under this Agresment,

Mitigation — indemnity claims

40.4

To avoid doubt the provisions of Clause 59 (Mifigation} apply fo any indsmnity
given under this Agreement and any such indemnity shall not apply 1o the
extent that such part or parls of Direst Losses could have been reduced or
avoided by the Beneficiary complying with the provisions of such Clause 59
{AHitigafion).

MALICIOUS DAMAGE

49A.1

48A.2

48A.3

Remit of Clause

This Clause 49A specifies the respective obligations of the parties iy relation to
malicious damage to the Facilities during the Operational Term.

Notification

48A.2 4

4GA.2.2

As sbon as possible after a Service Bvent has besn notified to the
Melpdesk or affler DBFM Co has lgelfl or by a S8ervice Provider become
aware of & Service Event, f it considers that the Service Event was
causad by malicious damage by a person other than a DBFM Co Parly,
DBFM Co must verbally inform the Helpdesk and the Authority's
Represenlative {a "Malicious Damage Report™). Where if is reasonably
practicable for it to do so without prejudicing its ability to achieve
Rectification of the Service Event within the Rectification Perlod and
subject to any immediate steps that it requires fo iake to make the
Facilities safe, it must allow the Authority’s Representative opperfunity to
inspect the svidence it refies on fo suppert s olaim lhat malicious
damage caused the Service Event concerned before carrying out
Rectification and, where this is not reasonably practicable, DBFM Co
must take reasonable steps to preserve or record in & suitable manner
any such evidence and forthwith make that record available {o the
Authority.

Provided PBFM Co has complied with the reguiremenis of Clause
49A.2.1, unless within twenly four {24) hours of receipt of a Malicious
Damage Report or within twenty four (24) hours of the start of the next
Core Times where the Malicious Damage Report is made ouiside Core
Times, or, i applicable, within one {1} Business Day of receipt of the
evidence ar record of the alleged malicious damage concerned the
Authority's Representative hotifies DBFM Co that he agrees that the
Service Event referred lo in the relevant Malicious Damage Report was
caused by malicious damage by a person other than a DBFM Co Party,
the Authority's Representative will be deemed o have disagreed that the
Service Event concerned was caused by malicious damage by a person
other than a DBFM Co Party.

Rectification of Malicious Damage

48R3 %

In relation to any Service Event referred lo in a Maliclous Damage
Report, OBFM Co shall always take such sleps as are necessary in
accordance with Hs obligations under this Agreement fo make the
Fagiiities safe.
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50.

49A.4

49A.5

41948

48A.32 I the Authority’s Representative agrees in accordance with Clause 49A.2
that a Service Eventwas caused by malicious damage by a person other
than a DBFM Co Party, excepl when Clause 49A.3.3 applies, DBFM Co
shall not Reclify the Service Event beyond what is required by Clause
494,31 unfess instructed by the Authority to do so 43 an Authority
Change under Schedule Part 16 {Change Frofocof}.

49A.3.3 [f, in the reasonable opinion of DBFM Co, the Service Event referred to
in a Malictous Damage Report, if not Rectified, will or is likely o result in
the costs of performing the Services and in parlicular the costs of
Maintenance Works and  [fecycle replacement being materially
increased, it may natify the Authorily's Representative to that effect and
shall be entified to procesd with Rectification in accordance with s
abligations under this Agresmaent.

494 3.4 [f the Authority's Representiative does not agree accordance with Clause
49A.2 that the Service Event referred to in & Malicious Damage Report
was caused by malicious damage by a person other than a DBFM Go
Party, DBFM Co shail be enfifled fo proceed with Reclification in
accordance with ifs obligations under this Agreament.

Costs of rectifying malicious damage

DEFM Go will be enlitled to include ali reasonable costs incurred with any Service
Provider or third party:

49A.4.1 to meke the Facilities safe pursuant to Clause 48A.3.1 if it is agreed by
the Authority or subsequenily determined under the Dispute Resolution
Procedure that the Service Event was caused by malicious damage by a
person athar than a DBFM Co Party; or

494.4.2 to carry oul Rectification pursuant to Clause 49A.3.3; or

49A 4.3 o carry out Reciification pursuant to Clause 49A.3.4 i it is subsequenily
determined under the Dispute Resofution Procedure that the Service
Event was caused by malicicus damage by a2 person other than a DBFM
o Party,

in a Monthly invoice in accordance with Clause 34.2.1(c). In deciding what a
reasonable cost is, regard may be had to prices and rafes in the Catalogue {as
defined in Schedule Part 16 {Change Frotocol)).

DBFYM Co to Provide information

DBFM Co must pravide the Authority with such information as the Authority
reasonably requests for the purpose of making claims for losses due to mglicious
damage, under the Operational Insurances.

Disputes

Any dispute under this Clause 49A shall be determined under the Dispule
Resoluiion Procedure.

TAX ON INDEMRITY PAYMENTS

If any payment by one party under an indemnity in this Agreement is subject o income {ax
or corporation {ax {or any tax replacing them} in the hands of the recipient, the recipient may
demand in writing to the party making the payment that the payment shall be increased by
such amount as would ensure that, after taking into account any such {ax payable in respect
of such additional amount, the recipient receives and retains a net sum equal to the amount
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51.

it would have otherwise received had the payment not been subject o such tax. In relation
to any such additional amount payable {o DBFM Co, DBFM Co and the Authority shall have
the same rights and obligations as would apply to a Relevant Tax Liability under Clauge
46.7.3 and Clauses 46.6 © 46.11 (inclusiva) shall apply mutatis mutandis to the payment of
the additiona) amount. The party making the payment shall pay such additional amount
within ten {10} Business Day2 of receipt of such damand.

EXCUSING CAUSES

8114

51.2

if an Excusing Cause interferes adversely with, or causas or contribites o &
failure of, the performance of the Project Operstions by DBFM Co and/or
causes or contributes to the occurrence of an Availability Fallure andfor a
Performance Failure and provided that the effect of such Excusing Cause is
claimed within ten {10) Business Days of the date on which DBFM Co became
aware {or ought reasonabiy {o have become so aware) of the occcurrence of the
Excusing Cause, then {subject to Clauses 51.3 (nsured Exposure} and 51.4) 0
the extent such fallure or interfarence or ocourrence of an Availlability Failure
andlor 2 Performance Failure arises as a result of such Excusing Cause:

51.1.1

51.1.2

51.1.3

such failure by DBFM Co to perform or interference or occurrence, and
any poor performance of, any affected Service shall not constitute &
breach of (he provisions of this Agreement by DBFM Co;

such failure by DBFM Co o perform or interference or occurrence shail
not be taken account of in measuring the performance of any affacled
Service in accordance with the Service Level Specification, which shall
be operated as though the relevant Service had been performed free
from such adverse interference; and

any such Availabilty Failure andfor Performance Failure shall be
desmed not to have acclirred,

s¢ that DBFM Co shafl be entitied to payment under thiz Agreement as if thers had
been no such interference with, or fallure In the performance of, the Project
Opearations and no such ocourrence of an Avallability Fallure andfor Performance

Failure.

For the purpose of Clause 51 (Fxcusing Causes), an Excusing Cause means:

51.2.1

§1.2.2

any breach of any exprass provision of this Agreemeant by the Authority
or any Authority Party {unless, and 1o the extent, caused or contributed
to by DBFM Co or any DBFM Co Parly);

any deliberate act or omission of the Authority or of any Authorily Party
or any failure by the Authority or Autharity Party (having regard always to
the interactive nature of the activities of the Authority, the Community
Services Providers and of DBFM Co) to take reasonable steps to carry
out its activities in a manner which minimises undue interference with
DBFM Co's performiance of the Project Operations, save wherg {and to
the extent).

{a} caiisad or confributed to by DBFM Co or any DBFM Co Party;

{h) the Authority or Authority Party is acting in acgordance with a
recammendation or instruction of DBFM Co or any DBFM Co
Party,

{c) any such act or omission giving rise o such failure was within

the coptemplation of the parties or was otherwise provided for
in this Agreement;
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51.2.9

5124

51.2.5

51.2.6

51.2.7

51.2.8

81.2.9

51.2.10

Insured exposurse

(d} the consequences of any such deliberate act or omission or
cther acts or omissions giving rise fo such failure would have
been prevented by the proper performance of DBFM Co's
obligations under this Agresment; or

(e} ihe same arises from an acl of the Authorily or an Authority
Party compliant with the Conbractor's Sie Rules and other
requirements of the Contractor as referred o in Clause 131
{Access o Site and/or the Off-Site Works Area) or 17.9.

INCT UGED]

the implementation of any action taken by the Authority or any Authorily
Party, or any suspensien of DBFM Co’s obligation to deliver any or any
part of the Services or the compliance by DBFM Co with instructions
given by the Authority, in each case in the chreumstances referred 1o in
Clauses 24.6 to 24.8 {inclusive),

the carrying out of any Low Value Change i accordance with the terms
of this Agreement during the period of time agreed between the Authority
and DBFM Co; or

the arrying out of planned preventative maintenance in accordance with
the Schedule of Programmed Maintenance;

the ocecurrence of a Service Event that the Authority's Representative
has agreed pursuant to Clause 48A.3.2, or that it has been determined
purstiant fo the Dispute Resclution Procedurs, has been caused by
malicious damaged by a person other than a DBFM Co Party, buf only
until such time as either (i} the Authority has instrucied DBFM Co to
Rectify the Service Eveni as an Authority Change and the #ime period for
implementation of such Authority Change has expired or (if) DBFM Co
has Reclified tha Service BEvent pursuant to Clause 484.3.3;

the occurrence of a matter referred to in Clause 184 during the
Operational Term;

DBFM Co complying with an instruction of the Authority pursuani io
Clause 24.10 {Emergencies), or

the exercise during the Opserational Term of the Title Conditions specified
in paragraphs 1 and/or 2 of Section 1 {Title Conditions} of Schedule Part
5 {Land Mattors).

51.3 Without prejudice to Clause 53 (/nsurance}, DBFM Co shall not be entifled to
any payment which would not have been due under this Agreement but for
Clause 51 (Excusing Lauses) to the extent that DBFM Co (s or should be able
io recover under any policy of insurance required fo be maintained by DBFM
Co or any DBFM Co Party in accordance with this Agreament {whether or not
such insurance has in fact been effected or, if effected, has been vifialed as a
restdt of any act or omisslon of DEFM Co {or any DBEM Co Parly), including
but not limited fo non disclosure or under insurance} or any other policy of
insurance which DBEM Co has taken ouf and maintained.

Mitigation of Excusing Cause

51.4 OBFM Co shalt take all reasonable steps to mitigate the consequences of an
Fxsusing Cause on DBFM Co's ability to perform its obligations under this
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53,

515

Agreement. To the extent that DBFM Ce dosas not take such steps, DBFM Co
shall not be entitied to, and shall not receive, the refief specified in Clause 51.1

To avoid doubt, Clause 51.2.2 shall not impose a general obligation on the
Althority to take (or fo procure that any Authorily Party takes) such steps and
shell apply (and be construed} solely for the purpose of establishing whether an
Excusing Cause has ocourred.

WARRANTIES

INQOT USED]

INSURANCE

DBFM Cao Insurances

53.7

3.2

53.3

534

DBEM Co shall, procure that the insurances, details of which are set ot in
Section 1 (Policies to be faken ouf by DBFM Co and maintained during the
Design and Consbruction Phase) of Schedule Part 18 {nsurarnce
Requirements), are taken out prior to the commencement of the Works and are
maintained for ithe periods specified in Section 1 {(Poficies fo be taken ouf by
OBFM Co and maintained during the Design and Construction Phase} of
Schedule Part 15 (fnsurarice Requirements),

DBFM Co shall, procure that the insurances, detalls of which are set out in
Section 2 {Policies to be faken ouf by DBFM Co and maintalned from the
Actual Completion Date)) of Schedule Part 15 {insurance Requirements), are
taken out prior to the Actual Complstion Date and are maintained for the
periods specified in Section 2 (Poficles to be taken owl by DBFM Co and
maintained from the Actual Completion Date) of Schedule Part 15 {Insurance
Requirsmeris).

Withowt prajuidice o the ofher provigions of this Clause 53 {insurance). DBFM
Co shall, at alf relevant fimes, at its own cost, effect and maintain in full force
those insurances which it Is required to effect by any applicable Law.

All insurances referred to in Clauses 53,1 and 53.2 shall:

534.1 be maintained in the names of the parties specifiad in Scheduls Part 15

(Insurance Reguirements and shall be composite policies of insurance
(and not joird} unless staled otherwise in Schedule Part 18 {insurance
Requirements));

5342 be placed with insurers who are asceplable to the Authority {such

accaptiance not o be unreasonably withheld or delayed);

534.3 in so Ter as they relale to damage ko asseis (including the Facilities),

cover the same for the full reinstatement value;

53.4.4  ¢omply with the refevant provisions of Sectivn 1 (Policigs t0 be taken out

by DBFM Co and maintained during the Design and Construction Phase)
and Section 2 (Policies to ba taken out by DBFM Co and maintained
from the Actual Completion Date) of Schedule Part15 (Insurance
Reguirements).

534.5 provide for 30 days prior wrien notice of their cangetliation, non-renewal

or amendment to be given 1o the Authority in accordance with
Endorsement 1 in Seclion 3 (Endorzement) of Schedule Part 15
{insurance Requirements);

82



535

5348 in respect of the Physical Damage Policies provida for payment of any
proceeds received by DBFM Co to be applied in accordance with Clause
53.22 (Reinstatement);

534.7 in the case of the Operational Insurances only, be taken out and
maintained in accardance with Section 4 of Schedule Part 15 (Insurance
Requiremenis).

DBFM Co shall ensure thal its brokers give the Authorily a letler of undertaking
subsatantially in the form set out In Section 5 {Broksr's Leffer of Urilertaking) of
Schedule Part 15 {hswance Requirements) at Financial Close and
subsegquently on the renewal of each of the Insurances.

Subrogation and Vitiation

53.6

53.7

DBFM Go shall in respect of the insurances referred o in Clauses 53,1 and
H3.2:

B3.6.1 procure that all policies of insurance to be effected by it pursuant to this
Clause shall cortain a provision to the effect that the insurers have
agreed to waive aif rights of subrogation against the Authority {and all
Authority Parties other than contractors and sub-condractors) in
accordance with EndorsementZ in Section 3 (Emdorsements) of
Schedule Part 15 {Insurance Requirements); and

53.6.2 provide for nonwitialion protection in respect of any claim made by the
Authority as co-insured in accordance with Endorsement 2 In Seclion 3
{Endorsements) of Schedule Part 15 {Insurance Reqitirements);

pravided that, to avoid doubt, this Clause 53.6 shall not by itself prevent DBFM Co
from claiming against the Authority (or any Authority Party) under an express
provision of this Agreement for any loss or damage not covered because of the
fevel of deductibles urwder such insurance permitted by this Agreement or fo the
extent such loss or damage sxceeds the maximum of such insurance required by
this Agreement.

Neither party shall take any action or fall {o take any reasonable acllon or {in so
far as it is reasonably within lis power) permif or allow others to iake or fail io
take any acticn {including fallure to disclose any fact) as a resull of which any
of the Insurances may be rendered void, voidable, unenforceable or suspended
ar impalred in whole or in part or which may otherwise render any sum paid ot
under any relevant policy repayable in whole or in part,

Evidence of DBFM Co Ingsurance

53.8

83.9

Not less than twenty {20} Business Days prior to the amendment or expiry of
any relevant insurance policy {other than the expiry of any of the Operational
Insurances in respeoct of which DBFM Co must comply with the provisions of
Section 4 of Schedide Part 15 (nsurance Requiremeants)), DBFM Co shall
submit to the Authority a request for approval from the Authority of the insurer
and the principal terms and conditions of such insurance policy (and any
revision {o such terms and conditions or changs in identity of such insurer},
such approval not to be unreasonably withheld or delayed.

DBFM Co shall provide fo the Authority:

53.8.1 copieg on request of all insurance policies referred to in Clauses 53,1 to
53.3 (logetier with any other information reasonably requestad by the
Authority relating to such insurance policies) and the Authority shall be
enditfed to inspect them duting ordinary buginess hours; and
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53.9.2 evidence that the premiums payable under all insurance policies have
heen paid and that the Insurances are in full force and effect in
accordance with the reguirements of this Clause 53 (Mhsurance) and
Schedule Part 15 (Insurance Requirements).

5310 Renewal certificates or other such evidence of renewsl in refation to the
Insurances shall be oblained as and when necessary and copies (cerlified in a
marmner acceptable to the Authority} shall be forwarded fo the Authority as soon
as possible but in any event within 26 Business Days of the renewal date.

53.11 i DBFM Co defaults in insuring or continuing to maintain the Insurances, the
Althority may insWre against any risk in respect of which such default has
occurred and recover any premiums from DBFM Co as a debi provided fhat
the default occurs during the Operational Term the amount recoverabie from
the DBFM Co shall be the difference between the premiums had DBFM Co
continued to maintain the Insurances and the premiums paid by the Authority to
take out and mainfain the Insurances.

Acceptance and compliance

8312 The supply to the Aulhority of any draft insurance policy or certificate of
insurance or other evidence of compliance with this Clause 53 (Insurance} shali
not imply acceptance by the Authority {or the Authority's Representative) that:

53.12.1 the extent of insurance cover is sufficient and s terms are satisfactory;
or

53.12.2 in respect of any risks not insured against, that the same were
Uninsurable.

5313  Neither failure to comply nor full compliance with the insurance provisions of
this Agreement shall reliave BEFM Co of its Habilities and obllgations under this
Agreemant.

tninsurable Risks

53.14

53.14.1 K & risk usually covered by contractors” ‘all risks’ insurance, properly
damage insurance, third party liability insurance, delay in siart up and
husiness interruption insurance {but not loss of profits) or statutory
insurances in each case reguired under this Agreement becomes
Uninsurable then:

{a) DBFM Co shall notify the Authority of any risk becoming
Uninsurable within five (5) Business Days of becoming aware
of the same and in any event at least five (5} Business Days
before expiry or cancellation of any existing insurance in
respect of that risk; and

(b} if both parties agrese, or it is defermined in accordance with the
Digpute Resofution Procedure that the risk is Uninsurable and
that:

(i) the risk heing Uninswrable is not caused by the
actions of DBFM Co or any sub-confractor of DBFR
Co {of any tier}; and

{#) DBFM Co has demonstrated to the Authority that
BBFM Co and a prudent board of directors of a
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53.14.2

company operating the same or substantially similar
husinesses in the United Kingdom to that operated by
DBFM Co would in similar circumstanees {in the
ahsence of the type of relief enviseged by this
Clause) be acting reasonably and in the best interests
of the company if they resoived 1o cease {0 operate
such husinesses as a result of that risk hecoming
Uninsurable, taking into account inter alia {and
without limitation} the likelihood of the Uninsurable
risk ocourring {if it has not already occurred), the
financial consequences for such company [ such
Uninsurable risk did occur {or hes oecurred) and
other miligants against such consequences which
may be available to such company

the parties shall meet to discuss the means by which the risk
should be managed or shared {including considering the issue
of self-insurance by either party}.

if the requirements of Clause 53.14.1 are satisfied, but the parties cannot
agree as to how to manage or share the risk, then:

CH

(b

(c)

where such requirements are satisfied in respect of such third
party liability insurance the Authority shall {at the Authority's
option) either pay to DBFM Co an amount equal to the amount
calculaled in accordance with Section 3 {Consegquences of
Termination for Force Majeurel of 3Schedule Pat 17
{(Compensation on Terminalion) and this Agreement will
terminate, or elect to allow this Agreement o continue and
Clause £3.14.2(b) below shall therealter appiy in respect of
such risk; and

where such requiraments are satisfied in respect of contractors’
‘all risks' insurance, property damage insurance, third party
iabiity #surance (if the Authority olects fo allow this
Agreement o cantinue in accordance with Clause 53.14.2(a)},
delay in start up and business interruption insurance (but not
loss of profits) or statutory insurances this Agreement shall
continue and on the oscurrence of the risk (but only for as jong
as such risk remains Lninsurable} the Authority shall (at the
Authority's oplion) either pay o DBFM Co an amount egual to
insurance proceeds that would have been pavyable had the
relavant insurance continued fo be available and this
Agreement will conlinue, or an amount equal o the amount
calculated in accordance with Section 3 (Consequences of
Termination for Force Majere) of Schedule Parf17
{Compensation on Termination) plus {in relation to thirdd party
Hablity insurance only} the amount of insurance proceeads that
would have been pavable whereupon this Agreement will
terminate; and

where pursuant to Clauses 53.14.2(z) andfor 53.14.2(h) this
Agreement continues then the Annual Service Payment shall
he reduced in each vear for which the relevant insurance is not
maintained by an amount egual to the premium paid (or which
would have been paid) by DBFM Co in respect of the relevant
risk in the year prior to i becoming Uninsurable {index linked
from the date that the risk becomes Uninsurabls) save to the
extent that such reduction is otherwise reflected in a reduction
in the payments dlaimed by DBFM Co pursuant to paragraph
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53.14.3

53,144

3.1 of Section 6 {Pass Through Costs) of Scheduls Part 14
(Payment Mechanism), Where the risk is Uninsurable for part
of @ year anly the reduclion in the Asnual Service Paymeni
shall be pro rated io the pumber of monthg for which the risk is
Uninsurable.

{d} where pursgant to Clauses §3.14.2{a) and/or 53.94.2(b} this
Agreemaent confinues DBFM Co shall approach the insurance
market at least every four months to establish whether the risk
remaing Uninsurable, As goon as DBFM Co is aware {and the
parlies agree of it 8 determined purswant to the Dispute
Resolution Procedure) that the risk is no longer Uninsurable,
DBFM Co shal take out and mairtain or procurs the taking out
and maintenance of insurance (to be incepted as soon as is
reasonably practicable} for such risk in accordance with this
Agresment;

(@) in respect of any period between the Authorily receiving
notfication in accordance with Clause 53.14,1(a} that a TPL
Risk has become Uninsurable and the Authority’s notification o
the DBFM Co in accordance with Clause £3.14.2{4) In respect
of such risk then, provided it is ultimately agreed or determined
that the requirements of Clause 53.14.1(h} are satisfied in
respact of the Uninsurable TPL Risk and subject o Clause
63.14.2(f) helow, Clause §3.14.2{b} shail apply in respect of
occurrences of the Uninsurable TPL Rigk during such period
unless the parties otherwise agree how to manage the risk
during this period; and

(f) Clause 53.14.2(e) shall only apply provided DBFM Co does not
unreasonably  materislly delay {a) agreement andior
determination in accordance with the Dispute Resolution
Procedure as to whether the raquirements of Clause 63.14.1{b}
are satisfied in respect of the Uninsurable TPL Risk andfer
{b) meeting with the Authorily to discuss the means by which
the rigk should be managed.

Where this Clause 53.14.2 applias and this Agreement continues, DBFM
Co shalf, subject to Clause 53.14.2{c}, be relieved of its obligations to
maintain insurance in respect of the relevant Uninsurable Risk.

I, pursugnt to Clause 53.,14.1{b}), the Authority slscts to make payment
of compensation to DBFM Co (such that this Agreemsnt will
tferminate}{the "Relevant Payment™), DBFM Co shall have the option
(exercisable in writing within (20} Business Daye of the dale of such
election by the Authority (the “Option Parlod”)) to pay ta the Authority on
or before the end of the Option Period, an amount equal to the Insurance
proceeds that would have been pavable had the relevant risk not
become Uninsurable, in which case this Agreemsnt will continue (and
the Relevant Payment wif not be made by the Auilhonty), and DBFM
Co's payment shall be applied for the same purpose and in the sams
manner as insurance proceeds woudd have been applied had the
relevant risk not become Uninsurable,

During the Operational Term, the Authority shall be entiled o notify
DBFM Co that a risk has become Uninsurable under paragraph {b} of the
definition of ‘“Uninsurable’. Following such nofification, Clauses
53.14.1(b) to 53.14.3 {except Clause 53.14.1(b}ii}) shall apply as
DBFM (o has issued a notice under Clause 53.14.1(a}.
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53.15

Unavailability of terms

83.154

53.15.2

53.15.3

53.16.4

53.16.%

if, upon the renewat of any of the Insurances:

(2} any Insurance Term is nol avallable to DBFM Co in ihe
worldwide insurance market with reputabls insurers of good
standing; andfor

{b} the insurance premium payable for Insurance incorporating

such insurance Term is such that the insurance Term is not
generally being incorporated in insurance progurad in the
worldwide insurance markel wilh reputable insurers of good
standing by contractors in the Unlted Kingtdom,

gther than, in each case by reason of one or more actions of DBFM Co
andfor any sub-confractor of DBFM Co (of any tier) then Clause 53.15.2,
shall apply.

It it s agreed or determined that Clause §3.15.1 applies then the
Authority shall waive DBFM Co's obligations in Clauses 83.1 to 53.3
andior Schedule Part 15 (Insursnce Regquirements) in respect of that
particular Insurance Term and DBFM Co shalt not be considered in
breach of is cbligations regarding the maintenance of insurance
pursuart to this Agreement as a result of the failure fo maintain
insurance incorporating such Insurance Term for so long as the relevant
gircumstances described in Clause 53.15,1 conlinue to apply 1o such
nsurance Term.

To the extent that the pariies azgree (acting reasonably) or R I
determined pursuant to the Dispute Resohdtion Procedure, that an
alternative or replacement term and Jjor condition of insurance is
availabie to DBFM Co in the worldwide insurance market with repuiable
insurers of good standing which if included in the relevant inswance
policy would fully or parfially address DBFM Co's inability to mainfain or
pracure the maintenance of insurance with the rglevant Insurance Term,
at a cost which contractors in the UK are {at such time} generaily
prepared to pay, DBFM Co shall maintain or procure the maintenance of
insurance  including such alternative of replacement term  andior
condition.

DBFM Co shall nolify the Autherity as soon as reasongbly practicable
and in any event within five {5} days of becoming aware that Clause
§3.16.1(a} andior Clause §3.15.4{b) are likely to apply or {on expity of
the relevant insurance then in place) do apply in respect of an Insurance
Term (irrespactive of the reason for the same). During the Oparational
Term the Authority shall be entitled to notify DBFM Co that Clause
53.18.1(b} is likely to apply or (on expiry of the refevant insurance then in
place} does apply in respect of an Insurance Term (irrespective of the
reason for the same). DBFM Co shall provide the Authority with such
information as the Authority reasonably reguests regarding the
unavailability of the Insurance Term and the parties shall mest to discuss
the means by which such unavailability should be managed as soon as
is reasonably practicable,

i the event that Clause 53.15.1{(a) and/or Clause 53.15.1(b} apply in
respect of an insurance Term, {irmespective of the reasons for the same)
DBFM Co shall approsch the insurance market at least every four
months fo establish whether Clause $3.15.1(a) and/or Clause 53.15.1(h}
remain applicable to the Insurance Term. As soon as DBFM Co is aware
and the partles agree or it is determined pursuant to the Dispute
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Resolution Progedure that Clause $3.15.1(a) and/or Clause 53.15.1(b)
has ceased to apply to the Insurance Term, DBFM Co shall take out and
mainiain of procure the taking out and maintenance of insurance {to be
incepted as soen as is reasonably practiosbie) incorporating such
Instranee Term in accordance with this Agreement.

Risk Management

8318

b317

With effect from the date of this Agresment, the Authority and DBFM Co shall
each deslgnate or appaint an insurance and risk manager and notify details of
the same to the other party. Such persen shall:

53.16.1 be responsible for dedling with all risk management matters on behaif of

its appointing or designating parly including (without imitation) ensuring
complance by that party with this Clayse 53.16;

53162 advise and report to that party on such malters; and

53.18.3 ensure that any report or survey conducted by any insurer of any

relevant procedures in relation to the Project is disclosed {o the parties.

Without prejudice to the provisions of Clause §3.16, the parties shall notify one
another, and in DBFM Co's case the relevant insurer, of any circumstances
which may give rise to a claim of a value equal to or In excess of filty thousand
pounds {£50,000) {index linked} under the Insurances withint five {3) Business
Days of becoming aware of the same {(or earlier, if so requested by the erms of
the relgvant insurance policy). if any insurer disputes any such claim, DBFM Go
shall provide the Authority with full detaiis of any disputed claim and the parties
shall liaise with one another to ensure that the relevant ¢laim is preserved or
pursued,

Application of Proceeds

5318

8319

53.20

Al insurancs proceeds received by DBFM Co under the insurances referred to
in paragraph 1 (Contractor's "Af Risk” Insurance) of Section 1 (Insurance
Requirements) and paragraph 1 (Froperty Damage Insurance} of Section 2
{Policies fo be taken out by DBFM Co and Maintained from the Actuaf
Completion Date} of Schedule Part 15 {nsurance Requirements) shall be pakd
into the Insurance Proceeds Account and shall be applied In accordance with
this Agreement and in accordance with the Insurance Proceeds Accounts
Agreement.

Subject o the provisions of the Funders’ Direct Agraement and Clause 53.22

{Reinstatement), DBFM Co shall apply any proceeds of any policies of
Insurance:

53.19.1 in the case of third party legal liability or emplovers’ liability insurance, in

satisfaction of the elaim, demand, proceeding or liabilty in respect of
which such proceeds are payable; and

53.19.2 In the case of any other insurance other than daelay in start up or

business interryption insurance, so as 1o ensure the performance by
DBFM Co of ils obligations under this Agreement, including where
necessary the reinstatement, restoration or replacement of the Facliities,
assels, materials or goods affected by the event giving rise to the
Insurance claim and consequent payment of procesds,

Where reinstatement monies are required to be released from the Insurance
Proceeds Account DBFM Co shall obtain the Authority's conzent in accordance
with the Insurance Procesds Account Agreement. The Authority shall give its
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53.21

53.22

consent {or confirm that i is withholding #s consent} to ihe refease of monies
from the lnsurance Proceeds Account within one (1) Business Day of a request
from DBFM Co {provided that such consent musi not be unreascnably
withiheld).

If the praceeds of any insurance claim are insufficient to cover the setflement of
such ¢laims, DBFM Coa will make good any deficiency forthwith,

Reinstaternenlt

53.22.1 All insurance proceeds received under any Physical Damage Policy shall
be applied to repair, reinstate and replace each part or parts of the
Facifities In respect of which the proceeds were received,

53.22.7 Where & ¢laim iy made or proceeds of insurance are received or are
receivable under any Physical Damage Policy in respect of a single
event (or a series of related events} (the ("Relevant incident’) in an
amount in excess of two hundrad and fifty thousand pounds £{250,000)
{index-linkad):

§:3] DBFM Co shall deliver as soen as practicable and in any event
within 28 days after the making of the claim a plan prepared by
DBBFEM Co for the carrying out of the works necessary {ihe
“Reinstatement Works™) to repair, relnsiate or replace {the
“Reinstatement Plan”} the assets which are the subject of the
relevant clgim or olaims in agcordance with Clause (bi){iv)
below, The Reinstatement Plan shall set out:

i if not the Confractor, the dentity of the person
proposed to effect the Reinstatement Works, which
shall be subject to the prior written approval of the
Authority; and

{il} the proposed terms and timetsble or, # not then
established, the reasonably anticipated terms and
limetable upon which the Reinstatement Works are o
he effected {including the date that the Project will
become fully operational), the final terms of which
shall be subject to the prior written approval of the
Autharity, which approval shall not be unreasonably
delayed;

{b} providerd that the Authority is satisfied that the Reinstaternent
Plan wili enable DBFM Co o comply with Clause 53,22 2(b)(iv)
below within a reasonable timesecale:

{i) the Reinstatement Plan will be adopted and carried
out by DREM Co;
{n DBFM Co shall eniter inte contractual arrangements

to effect the Reinstatement Works with the person
identified in the Reinsiatement Pian approved by the
Authority;

(i prior to the aarlier to ocour of the Termination Date of
the Expiry Date, any amounis standing io the credit of
the insurance Proceeds Account {the ‘Relevant
Proceeds™} (together with any inferest accrued) may
be withdrawn by DBFM Co from the Insurance
Proceeds Account a8 reqguired to enable it to make
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(v)

{v)

{vi)

(vii)

payments i accordance with the ferms of the
cordractaal  arrangsments referred to in Clause
53.22.2(b)li) above, and to mest any other
reasonable costs and expenses of DBFM Co for the
sde purposes of funding the Reinstatement Works
and the pesties shall operate the sighatory
requirements of the Insurance Proceeds Account in
order to give effect to such payments. Following the
earber to occur of the Terminstion Date and the
Expiry Date, the Authority may withdraw amounis
standing o the credit of the insurance Proceeds
Account for the puposes of funding any
Reinstatement Works;

the Authority agrees and undertakes that, subject to
compliance by DBFM CGo with ifs abligations under
this Clause, and provided that DBFM Co procures
that the Reinstatemen! Works are carried oul and
completed In  accordance with the contractual
arrangements referred to in Clause 53.22.2(b)(ii}, it
shall not exercise any right which #f might otherwise
have to terminate this Agreement by virtue of the
event which gave rise o the claim for the Relevant
Proceeds;

the Authority underiakes 10 use reasonable
aendeavours to assist DBFM Co in the carmying out of
the Reinstatement Plan; and

after the Reinstatement Plan has been implemented
to the reasonable satisfaction of the Authority and in
accordance with Clause 53.22.3 below the Authority
shall permit withdrawal by DBFM Co of any Relevant
Proceeds then held in the Insurance Proceeds
Account that have not been paid under Clause
53.22.2{biliiy above, in respect of the Relevant
Incident, together with any interest accrued.

subject to the provisions of Clause 491 (DBFM Co
idemnities fo Authority) DBFM Co shall be solely
responsible for the paymeant of any deficiency.

53.22.3 Where insurance proceeds are to be used, in accordance with this
Agreament, to repair, reinstate or replace any Facility, DBFM Co shall
carry out the work in accordance with the Authority's Construction
Requirements so that on completion of the work, the provisions ¢f this
Agregment are complied with.

H3.224

if and to the exent that & breach by DEFM Co of its obligations under
Clause 03.222(b) leads to a delay in the completion of the
Reinstatement Works, any entittement that DBFM Co has to relief under
Clause 30 {Reifef Events) shall be suspended.

EXCLUSIONS AND LIMITATIONS ON LIABILITY

Exciusions

54.1 The indemnities under this Agreement shall not apply and [without prejudice to
the Authority’s rights under the Payment Mechanism) there shall be no right to
claim damages for breach of this Agreement, in delict of on any other basks
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whatsoever io the extent that any loss claimed by either party is for loss of
profits, loss of use, loss of production, ioss of business or toss of busitess
oppertunity or is a claim for conseguentia! loss or for indirect ioss of any nature
{"Indirect Losses™) suffered or allegedly suffered by either party. The Autharity
agrees that, notwithsianding the foregoing, any fosses of DBFM Co arlsing
under the Construction Coniract and the Service Contracts as originally
executed {or as amended in accordance with and subject lo Clause 4.1
{(Ancillary Documents)) which are not Indirect Losses shall not be excluded
from such a claim solaly by reason of this Clause 54.1.

The Authority shall not be lisble in delict to DBFM Co or any DBEM Co Parly in
respect of any negligent act or omission of the Authority or any Authority Farty
refating {0 or in connection with this Agreement and DBFM Co shall procure
that no DBFM Co Party shalt bring such a claim against the Authority. DBFM
Co has accepted this on the basis that it and each DBFM Co Party will cover
the risk of negligent acts or omissions by insurance or in such other manner as
it {or they) may think fit

No Double Recovery

543

244

54.5

54.6

84.7

Subject fo:
5431 any other express right of the Autharity pursuant to this Agreement; and

54.3.2 the Authority’s right to claim, on or after termination of this Agreement,
the amount of ifs reascnable costs, losses, damagss and expenses
suffered or incured by it as a result of rectifying or mitigating the effects
of any breach of this Agreement by DBFM Co save to the extent that the
same has siready been regovered by the Authority pursuant io this
Agreement or has been taken into account ic reduce any compensation
payable by the Authority pursuant to Clause 46 (Compensafion on
Tarmingtion,

the sole remedy of the Authority in respect of & faillure to provide the Services in
accordance with this Agreement shsll be the opsrsiion of the Payment
Mechanism,

Subject to Clause 39 (Authority Events of Defaulty and any other express right
of DBFM Co pursuant to this Agreement, DBFM Co's sole remedy in respsct of
any breach of this Agreement which is a Compensation Event shali be pursuand
o Clause 29 (Defay Events).

Nothing in Clause 54,3 shall prevent or restrict the right of the Authority 1o seek
interdict or @ decree of specific implement or other disoretionary remedies of
the court.

Notwithstanding any other provision of this Agresment, neither party shall be
entiied to recover compensation or make a claim under this Agresment or any
other agreement in relation to the Project in respect of any loss that it has
incurred {or any faiture of the other party) fo the extent that it has already been
compensated in respeact of that loss or failure pursuant to this Agreement or
otherwise,

Neither party shall have the right to terminate this Agreament for breach of
contract save as expressly sel out i this Agreement.
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PART 12: MISCELLANEOUS

55. INTELLECTUAL PROPERTY

Project Data

5.1

DBFM Co shall make available {o the Authority free of charge (and hereby
irrevocably licancaes the Authority to use) all Project Data that might reasonably
be required by the Autheority and DBFM Co shall ensure that it can make the
Project Data available o the Authority on these ferms, for such purposes as the
Aythority at its sole disoretion may require, and i this Clause "use” shall
include the acts of copying, modifying, adapting and transiating the material in
guestion andlor incorporating them with other materials and the term "the right
to use” shall be construed accordingly. Neither DBFM Co nor any DEFM Co
Party shall be fiable {o the Authorily in respect of use by or on behalf of the
Authority of Project Data other than in relation to the Projech.

Intellectual Property Rights

55.2

EBFM Co:

5521 hersby grants to the Authority, free of charge, an irrevocable, non
exclusive and fransferable {but only to any assignee or fransferee of any
rights or benefits under this Agreement or upon or at any time following
termination of this Agreement) licence {carrying the right to grant sub
licences) to use the Inteliectual Property Rights which are or become
vasted in DBFM Co; and

§58.2.2 shall, whers any Intellecteal Property Rights are ot become vested in a
third party, use all reasonable endeavours o grocure the grant of a like
licence to that referred to in Clause 55.2.1 shove to the Authority,

in both cases, for such purposes as the Authority may at its sole discretion recusire,

DBFM Co shall use all reasonable endeavours {o ensure that any Intellectual
Proparty Rights created, brought into existence or acruired during the term of this
Agreement vest, and remain vested throughout the term of this Agreement, in
DBFM Co and DBFM Co shall enter into appropriate agreements with any DBRM
Co Party {or other third parties) that rmeay create or bring into existence, or from
which it may acquire, any intelfectual Property Rights.

Maintenance of data

55.3

554

To tive extent that any of the data, materials and documents referred to in this
Clause are generated by or maintained on a computer or similar system, DBFM
Co shall yse all reasonabie endeavours o procure for the benefit of the
Autherity, at ne charge or at the lowest reasonable fes, the grant of a licence or
sub-licence for any relevant software to enable the Authority or #is nominee o
access and otherwise use {subject to the payment by the Authority of the
relevant fee, if any) such data for such purposes as the Authority may at ifs
sole disvretion reguire. As an alternative, DBFM Co may provide such data,
materials or documents in a format which may be read by software generally
available in the market at the relevant time or in hard copy format.

DBFM Co shall ensure the back up and storage in safe custody of the data,
materiais and documents referred 1o in Clause 55.3 in accordance with Good
Industry Practice, Without prejudice (¢ this obligation, DBFM Co shall submit o
the Authority's Represantative for approval its proposals for the back up and
storage in safe custody of such date, materials and documernts and the
Authority shall be entitied to object if the same is not in accordance with Good
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86.

S7.

Claims

558

industry Practice. DBFM Co shall comply, and shall cause all DBFM Co Parties
fo comply, with all procedures 1o which the Authoritys Representative has
given its approval. DBEM Co may vary its procedures for such back-up and
storage subject to submitting its propesals for change to the Authority’s
Represeniative, who shall be entitled to object on the basis set oul above.

Where a claim or proceeding is made or brought against the Authority which
arises out of the infringement of any righls in or to any Inteliectual Property
{other than any Disclosed Data) or betause the use of any malerials, Plant,
machinery or equipmerit in connection with the Project Operations infringes any
rights in or to any Infeflectual Property of a third party then, unless such
infringament has arisen out of the use of any Intellectual Property by or on
behalf of the Authority otheredse than in accordance with the terms of this
Agreement, or in respect of a use of the Intellectual Property for a purpose
other than that for which ¥ was produced, DBFM Co shall indemnify the
Authority 2t all times from and against al such claims and proceedings and thea
pravisions of Clause 48,3 {Conduct of Glais} shall apply.

DISPUTE RESCLUTION PROCEDURE

Excapt where expressly provided otherwise In this Agreement, any dispute arising out of ar
in connection with this Agrearent shall be resolved In acocordance with the procedure sef
out in Schedule Part 20 {Dispute Resolution Frocedure).

ASSIGNATION AND SUB-CONTRACTING

Assignation

571

57.2

573

57.4

This Agreement and any other agreement in connection with the Project fo
which both the Authority and DBFM Ca are 2 party shall be binding on, and
shall enure to the benefit of, DBFM Co and the Authority and {heir respective
statulory suceassors and permiited transferees and assignees.

Subject to Clause 7.3, DBFM Co shall not, without the prier written consent of
the Authority, assign, novate, transfer, sub-contract or otherwise dispose of any
interest in this Agreement, the independent Tester Contract, the Construction
Contract, and the Service Confracts entered into by DBFM Co for the purposes
of performing its obligations under this Agreement,

The provisions of Clause 57.2 do not apply fo the grart of any security, in a
form approved by the Authority prior to its grant {such approval not to be
unreasenably withheld or delayed), for any loan made o DBFM Co under the
initial Funding Agreements provided that any assignee shall enter info the
Funders’ Direct Agreement in relation to the exercise of its rights, if the
Authority so requires.

The Authority shall be entitled to assign, transfer or dispose of the whole of this
Agreement andfor of any agreement entered into in connection with this
Agreament to which the Authority and DBFM Co are both party to:

57.4.1 a Minister of the Crown or the Scoltish Ministers;

57.4.2 aiocal suthority (as defined in the Lacal Gavernment Etc (Scotland) Act

1994) which has sufficient financial standing or financial resources o
perform the obligations of the Authority under this Agreement and any
ather agreements to which such assignation, transfer or disposal relates;
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57.4.3 any FPermitted Transfer Participant which has sufficient financial standing
or financial resources to perform the obligations of the Authority under
this Agreement and any other agreemenis ¢ which such assignation,
transfer or disposal relates; or

87.4.4 any Participant or ather public body {to which neither Clause 57.4.1 nor
Clause §7.4.2 nor Clause 67.4.3 applies) whose obligations under this
Agreement and any other agreements to which such assignation,
transfer or disposal relates are uncondiionally and irrevocably
guaranteed by the Authority or a Minister of the Crown or the Scotftish
Ministers having the legal capacily, power and authority t¢ petform the
ohiigations under the guarantee and the obligations of the Authority
under this Agreement and any other agreements to which such
assignation, transfer or disposal relates to

without the consent of DBFM Co. The prior written consent of DBFM Co {(not to be
unreasonably withheld or delayed) shall be required for any other assignaton,
transfer or disposal by the Authorlty of the whole or any part of this Agresment or
of any agreement entered into in connection with this Agreement to which the
Authority and DBFM Co are hoth party, provided that nothing In this Clause shall
resirict the rights of the Scoltish Ministers to effect a statutory transfer.

Sub-coniractors

§7.5

57.6

57.7

57.8

DBFM Co shall, without prejudice to Clause 57.1, procure that nene of the
persons listed below shall sub-gontract all (or substantially all) of iheir
obligations under or in the agreement set oul next to its name:

Person Contract
Contractor Construction Contract
Service Provider Service Contract

without, in each case, the prior written consent of the Authority (such cansent not
to be unreasonably withheld or delayed). To avoid doubt, {i) any failure to comply
with Clause 57.7 shall be a reasonable ground for withholding consent and {ii)
consent shall, without prejudice to the other provisions of Clause 57.5, not be
reguired in respect of the appoiniment of any party currently approved by the
Authority as a suitable replacement.

if the coniract set out next tu the name of any person referred to in Clauss 57.5
shall al any time lapse, terminate or otherwise ceasa to be in full force and
effect (whether by reason of expiry or otherwise), with the effect that such
person shall cease {o act in relation fo the Project, DBFM Co shall forthwith
appoint # replacement (subject to compliance with Clauss 87.5).

DRFM Co shall procure that any replacement for any person referred fo in
Clause 57.5 or any Key Sub-Contractor shall enter inte a contract upon the
same or substantiaily similar terms as the person so replaced and shall also
enter inte a collateral agreement on the same or substantially the same terms
as the Collateral Agreement entered into by the person so replaced.

Where DBFM Go enters into a contract with a sub-confractor for the purposes
of carrying out the Project Operations or any part of the Project Operations
under this Agreement, DBFM Co shall cause a term to be included in such
contract:
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57.81 which requires payment to be made {o the sub-contractor within a

specified period not exceeding thirty {30} days from receipt of a valid
invoice as defined by the contract reguirements and in the case of the
pravision of Services provides that, for the purpose of payment siong,
where the Authority has made payment to OBFM Co and the sub-
contragtor’s invoice includes Project Operations in relefion to which
payment has been made by the Authority then, fo the extent that it
rofates fo such Froiect Operstions, the invoice shall be trealed as valid
and payment shall be made to the sub-contractor without deduction (but
without prejudice W any right fo deduct or set off validly arising under the
terms of the contract with the sub-contractory; and

§57.8.2 which notifies the sub-contractor that the contract forms part of a larger

contract for the benefit of the Authority and that should the sub-
contractor have any difficulty in securing the imely payment of an invoice
that matier may be referred by the sub-contractor fo the Authority's
Representative; and

5783 in the same terms as this Clause 57.8 (including for the avoidance of

doubt this Clause 57.8.3} subject only to modification to refer o the
correct designation of the equivalent party as the supplier and recipiert
of the relevant Project Operations as the case may be.

Replacement of a non-performing Sub-Gontractor

57.9

57.10

57.11

On the subsiiiution or replacement of a Service Provider due o a breach or
defauli under a Service Contract, DBFM Co may elect, subject to Clause 57,114
and provided that at the time of making such efeclion no notice of termination
has been served yunder this Agreemant, that for the purposes of Clauses 40.1.8
{Deductions) and 40.1.9 (Warning Notices) only, ali Dedyctions incurred and
Warning Notices served prior to the date of such substitution or replacement
shall bhe disregarded by virtua of Clause 57.190 belaw,

if DBEFM Co makes an election pursuant 10 Clause 57.¢ above then, with effect
from the date of substitution or replacement of the Service Provider, all
Deductions incumred and Warning Notices served prior fo that date shall be
disregarded for the purposes of Clause 40.1.8 (Deguctions} and Clause 40.1.9
{(Warning Nolices). For the avoidance of doult, the Authority shall retain the
right to make Daductions in accordance with Schedule Part 14 {Payment
Mechanism) in respect of the Availability Failures and/or Performance Failures
to which the Deduclions andfor Warming Notisas are atiributable.

DEFM Co shall be entilted to make an election pursuasnt to Clause 7.9 on a
maximum of two occasions during the Project Tenm.

56. OWNERSHIP INFORMATION AND CHANGES IN CONTROL

58.1

58.2

DBFM Co represents and warranis to the Authority that at the date of this
Agreement the legal and beneficial ownership of DBFM Co is as set out in
Schedule Part 21 (DBFM Co information) and that, other than any securily
granted o the Senior Funders under the Sentor Funding Agreements and sy
Sharehoider pre-emption rights, no arrangements are in place that have or may
have or result in any sale, transfer or disposal of any legal, beneficial, equitable
or other interest in any or all of the shares in DBFM Co or Holdeo. DBFM Co
further represents and warrants to the Authority that as at the date of this
Agreement it nas adopied the Articles of Association.

EBFM Co shall inform the Authority as soon as regsonably practicable {and in
any event, within thirty {30) days) of any Change in Conirol occurring in respect
of DBFM Co or Holdco.



58

€o.

58.3

584

58,5

58.6

The Authority may, not more than twice In any Condract Year, or at any time
when a DBFM Co Event of Default is outstanding, require DBFM Co to inform
if, as soon as reasonably practicable and in any event within thirly {30) days of
receipt of the Authority’s regueast for detsils, of any Change in Control in respect
of DBFM Co or Holdeo.

DBFM Ceo's obligations under Clauses 58.1 and 58.2 above shall, except where
a legal fransfer of shares has oceurred be limited to the extent of DBFM Co’s
awareness having made al reasonable snguiry,

Subject to Clause $8.6, prior 10 the expiry of a period of twelve {12) months
commencing on the Actual Completion Date, nio Change in Control in any or all
of the shares in DBFM Co or Holdeo shall be permitted without the prior written
approval of the Authority. Any Changs in Conirol arising as a consequence of
aithar:

88.5.1 the grant or enforgement of security in favour of the Senior Funders over

or in relation to any of the shares of the DBFM Co or Holdcn, provided
that any document conferring securily over any shares has bsen
approved by the Authority (susch approval not fo be unreasonably
withheld or delayed];

885.2 any transfer by a Shareholder to an Associate of such transferor; or,

8853 any change in the beneficial or legal ownership of any shares that are

listed on a recognised investment exchange (as defined in Section 285
of the Financial Services and Markets Act 2000),

shall be disregarded for the purpose of this Clause 58.8 above. Where Clause
58.5.2 applles and subsequent to any such transfer {the *“Original Transfer®) the
transferee ceases 10 be an Assoclate of the original transferor, it shall be 4 breach
of this Clause 58.5 if the shares or interasts which were the subject of the Qriginal
Trangfer are not within 20 Business Days of the transferse ceasing o be an
Associate of the original fransferar, ransferrad 1o the original transferor or any
Associate of such transferor,

Mo Change in Control (at any time} in any or all of the shares in DBFM Co [or
any comipany (other than a public quoted company whose equity sacurities are
lisled on a recognised investment exchange, as defined in section 2835 of the
Financial Services and Markets Act 2000) holding shares in Holdoo, DBFM Co
of in any company (or its shareholders) holding shares in such a company (or
its shareholders)) shall be permitted without the prior wiitten approval of the
Authority where the person acquiring control is a Restricted Person,

MITIGATION

Each of the Authority and DBFM Co shall at all imes take all reasonable steps to minimise
and mitigate any Inss for which the relevant party is entitled to bring a daim against the
other party pursuant to this Agreement.

DATA PROTECTION

Data Protection

60.1

For the purpose of the following Clauses, the terms “data controller”, “dala
subject’, “personal data® and “process” shall bave the meaning given to it in the
Data Protection Act 1998,

DBFM Co undertakes to the Authority that it shali comply with the obligations of
a "data controller” under the provisions of the Data Protection Act 1988 and
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undertakes that i will only obtain, hold, process, use, store and disclose
personal data as it is necessary to perform its obligations under this Agreement
{and without prejudice to Clause 5.2 (General Standards)} that such data will
be held, processed, used, stored and disclosed only in accardance with the
Data Prolection Act 1998 and any other applicable Law . In addition, DBFM Ceo,
{io the extent that it provesses personal data):

80.2.1

60.2.2

60.2.3

60.2.4

60.2.5

Shell comply with the principles of the Seventh Data Protection Principle
as sei ot in Schedule 1 of the Dala Protechion Act 1988 and warranis
thai it has, or will have at all materisl times, (and i shall use best
endeavours 16 procure that all Sub Contractors (and their agents and sub
confractors of any lier have or will have at alf material fimes) the
appropriate technical and organisational mensures in place against
unauthorised or unlawful processing of personal data and against
accidental loss or destruction of, or damage (o, personat data held or
processed by if and that it has taken, or will take at all material times, all
reasonable steps o ensure the reliability of any of its staff which will
have access 1o personal dats processed as part of the Project
Dperations,;

undertakes that it will act only on the Instructions of the Authority in
redation to the processing of any personal data made aveilable by or on
Gehalf of the Autharity as part of the Project Qperations;

undertakes to allow the Authority access {o any relevant premises on
reaschable notice o inspect its procedures described at Clause 80.2.1
ahove, and

shail prompily, and in any event within twenty-four {Z4) hours, notify the
Authority about any actusl or suspected breach of Clause 60.2.1 and
shaf:

{a) implement any measures necessary to resiore the security of
compromised personal dala; and

(b) support the Authority in making any required notifications o
any regulatory authority and affected data subjects; and

shall prompily, and in any event within forty-eight (48} hours of receipt of
any request or corraspondence, notify the Authority if DBEM Co receives
2 subject access request or notive from a data subject exercising its
rights under the Data Frotection Act 1998 in respect of any personal data
or any correspondence from a regulatory authority in relation to the
processing of any personal data on behalf of the Authority,

81. CONFIDENTIALITY

81.1

The Authority shall, subject to Clause 61.2 be entifled 0 make the documents
and information listed in this Clause 61.1 fresly available to the public (which
may include, without limitation, publication on the Authority’s website):

61.1.1
81.1.2
61.1.2

61.1.4

this Agreement;
the independent Tester Confract;
the Collateral Agreements;

the payment and performance report; and
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§1.1.5

61.1.6

the Financial Model (a8 updated from time e time in accordance with this
Agreement)

INOT USED)]

and DBFM Co acknowledges and agrees that, subject to the exciusion of information
referred to in Clause 61.2.2, the provision or publication of the documents and information
listed in this Clause 81.1 shall not give rise to any liability under the terms of this Agreement
or otherwise, The Authority shall notify DBEM Co in writing not less than ten {(10) Business
Days prior to any intended provision or publication of information pursuant to this

Clause 61.1.

81.2

6121

g1.2.2

81.2.3

The parties agree that the provisions of this Agresment and each
Ancilary Document and the Finansial Model shall, subject to Clause
61.2.2 below, not be treated as Confidential Information and may be
disclosed withouf restriction and DBFM Co acknowledges thai the
Authority shall, subject to Clause §1.2.2 below, be entitled o make this
Agreement, the Financial Moedel and gach Ancillary Document avallable
in the public domain.

Clause 61.2.1 ahove shall not apply io pravisions of this Agreement, the
Financial Model or an Ancillary Document designated as Commercially
Sensitive Information and listed in Schedules Part 26 {Commercially
Sensdive Information)] to this Agreement which shall, subject fo Clause
61.3 be kept confidential for the periods specified in that Schedule Pari
26 tCommsrcially Sensitive informalion).

The parties shall keep confidential all Confidential Information received
by one party from the other party relating to this Agreement and Ancillary
Documents or the Project and shall use all reasonable endeavours to
prevent their emplayees and agents from making any disciosure to any
parson of any such Confidential information.

Permitted Disclosure

61.3 Clauses 61.2.2 and 61.2.2 shall not apply to:

§1.3.1

61.3.2

6133

£51.3.4

§1.3.5

any disclosure of information that is reasonably required by any person
engaged in the performance of their obligations under this Agreement for
the performance of those obligations;

any matier which a parly can demonstraie is already or becomes
generally available and in the public domain atherwise than as a result of
& breach of this Olause;

any disclosure o enable a determination to be made under Schedule
Bart 20 (Dispute Resalulfon Procedure) or in connection with a dispule
between DBFM Co and any of its subcontraciors;

any disclosure which is retuired pursuant to any Law or Parliamentary
obligation placed upon the party making the disclosure or the rules of
any slock exchange or governmental or regulatory authority having the
force of taw or, i not having the foree of law, compliance with which is in
accordance with the general practice of persons subject fo the stock
exchange or governmenial or regulatory authority concerned;

any disciosure of information which s already lawfully in the possessgion
of the recelving party, prior to its disclosure by the disclosing party;
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61.4

61.5

61.3.8

81.37

61.3.8

81.39

81.3.10

81.3.11
61.3.12

61.3.13

any provision of information io the parties’ own professionat advisers or
insurance advisers of o the Senior Funders or the Senior Funders
professional advisers or insurance advisars or, where it is proposed that
2 person shouid or may provide funds {whether direclly or indirectly and
whether by loan, equity participation or otherwise} to DBFM Co andfor
Holdeo to enable i to carry oul Hs obligations under this Agreement, or
may wish o acquire shares in DBFM Co and/or Holdeo in accordance
with the provisions of ihis Agreement io that person or their respective
professional advisers but only to the extent reasonably necessary o
enable a decision to be taken on the proposal; ;

any disclosure by the Authority of information relafing {o the design,
construction, operation and maintenance of the Project and such other
Information as may be reasonably required for the purposs of conducting
a due diligence exerclse, to any proposed new confractor, its advisers
and lenders, should the Authority decide to retender this Agreement; or

any regisiration or recording of the Consents and property registration
requirad;

any disclosure of information by the Autherity io any other department,
office or agency of the Government or their respective advisers or t¢ the
Scoffish Fulures Trust or to any person engaged in providing services o
the Authority for any purpose refated to or ancillary to this Agreemeant;

any disclosure for the purpose of;

{a) the examination and certification of the Authority’'s or DEFM
Co's accounts;

{b) any examination pursuant to section 6(1) of the National Audit
Act 1983 of the economy, efficiency and sffecliveness with
which the Autharity has used its resources;

{c) camplying with a proper request from efther party's insurarice
adviser, or irsurer on placing or renewing any surance
policies; or

{d} (without prejudice to the generality of Clause 81.3.4)

compifance with the FOKS)A and/or the Environments!
infarmation {Scotiand} Regulations;

disclosure pursuant to Clause 61.1; or

disclosure to the exient required pursuant to Clause 83.2

[NOT USED],

provided that, lo avold doubi, nsither Clause 61.3.10{d) nor Clause
81.3.4 above shall permil disclosure of Confidential Information

otherwise prohibited by Clause 61.2.3 where that information is exermpt
from disclosure urder section 38 of the FOiSIA.

Where disclosure is permitted under Clause 81.3, other than under Clauses
81.3.2, 61.3.4, 61.3.5, 61.3.8 and 61.3.10, the party providing the information
shall procure that the recipient of the information shall be sublect to the same
obligation of confidentislity as that contalned in this Agresment.

BBFM Co shall not make use of this Agresment or any information issued or
provided by or on behalf of the Authority In connection with this Agreement
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616

61.7

61.8

61.9

otherwise than for the purpose of this Agreement, except with the written
consent of the Authority.

Where DBFM Co, in carrying out its obligations under this Agreement, is
provided with Information relating o any Authority Party, DBFM Co shal not
disclose or make use of any such information otherwise than for the purpose
for which it was provided, uniess DBFM Co has obtained the prior written
consent of that persont and has obtained the prior written cansent of the
Authority.

On or before the Expiry Date, DBFM Co shall ensure that all documents or
computer records in Hs possession, cusfody or confrol, which eontain
information relating to any Authority Parly inciuding any documents in the
possession, custody or control of & Sub-Confractor, are delivered up to the
Authiority,

The parties acknowledge that Aadit Scofiand has the right to publish details of
this Agreement {including Commercizlly Sensitive information) in is relevant
reparts to Pariament.

The provisions of this Clause 61 (Confidentiafify} are without prejudice to the
application of the Cfficial Secrets Acts 1811 o 1980,

Announcements

6110

Unless otherwise required by anvy Law or any regulatory or governmental
authority (but only to that extent), nefther parly shall make or permit or procure
to be made any public announcement or disclosure {whether for publication in
the press, the radic, television screen or any other medium) of any Confidential
Information or in the case of OBFM Co of its {or any DBFM Co Party's) interest
in the Prgject or, in any such case, any makers relating thereto, without the
prior writteny consent of the other party (which shall not be unreasonably
withheld or delayed).

62, FREEDOM OF INFORMATION

B2.1

62.2

DBFM Ce acknowiedges that the Authority is subject o the requirements of the
FOISIA and the Environmental Information {Scofland) Regulations and shall
assist and cooperate with the Authority io facilitate the Authority's compliance
with its Information disclosure requirements pursuant fo the same inh the
manner provided for in Clauses 62.2 to 62.8.

Where the Authority recelves a Request for information in refation to
information that DBFM Co Is holding on its behalf and which the Authority does
not heold #self the Autherily shall refer to DBFM Co such Request for
information as seon as practicable and in any event within five (5) Business
Days of receiving such Request for Information and DBFM Co shall:

62.21 provide the Authority with a copy of all such information in the form that

the Authority requires ss soon as practicable and In any event within five
{5} Business Days {or such other pericd as the Authority acling
reasonably may specify} of the Authority’s request; and

6222 oprovide all necessary assisfance as reasonably requesied by the

Authority in connection with any such Information, to enable the Authority
to raspond 1o the Reguest for Infformation within the time for compliance
get out in section 10 of the FOI(S)A or Regulation 5 of the Environmerital
Infermation {(Scotland) Regulations.
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62.3

624

B62.5

62,6

62.7

62.8

Foliowing notification under Clause 62.2, and up until such time as DBFM Co
has provided the Authority with alt the Information specified in Clause 62.2.1,
DBEFM Co may make representations to the Authority as to whather or not or on
what basis information requested should be disclosed, and whether further
information should reasonably be provided in order to identify and locate the
information requested, provided always that the Authority shall be responsible
for determining at its absoluie discrefion:

62.3.1 whether Information is exempt from disclosure under the FOI(S)A and
the Environmentat Information {Scotiand) Regulstions;

623.2 whether Infarmation is to be disclpsed in response fo & Reguest for
Information, and

In na event shall DBFM Co respond directly, or atiow its Sub-Contractors o
respongd direcfly, to a Reguesi for Information unless expressty authorised o do so
by the Authority.

DBFM Co shall ensure that alt information held on behalf of the Authority is
retained for disclosure for al least twelve (12} years from the Actuat Completion
Date and shall permit the Authority to inspect such [nformation as requested
from time to fime.

OBFM Co shall transfer to the Authority any Reguest for information recelved
by DBFM Co as soon as practicable and in any event within fwe {2j Busipess
Days of receiving it.

DBEM Co acknowledges that any lists provided by # listing or outlining
Confidential Information are of indicative value gniy and that the Authority may
nevertheless be obfiged fo disclosa Confidentiail Information in accordance with
the requirements of FOI(S)A and the Environmental (Scofland} Regulations.

In the event of a request from the Authority pursuant to Clause 62.2 DBFM Co
shali as soon as practicable, and in any event within five {8} Business Days of
raceip! of such reguest, inform the Autherity of DBFM Co's estimated costs of
complying with the request to the extent these would be recoverable, if incurred
by the Authority, under section 13{1) of the FOKSIA and the Fees Regulations.
Where such costs (either on their own or in conjunction with the Authority' s own
such costs in respect of such Request for Information will exceed the
appropriate limit referred {o in section 12{1) of the FOIS)A and as sef ot in the
Feegs Regulations {the "Appropriate Limit" the Authority shall inform DBFM Co
i writing whether or not it still reguires DBFM Co to comply with the request
and where it does require DBFM Co to comply with the request the ten (10}
Business Days period for compliance shall be extended by such number of
additional days for compliance as the Authority is entitled to under section 18 of
the FOUSA. In such case, the Authority shall notify DBFM Co of such
additional days as soon as practicable after becoming aware of them and shall
reimburse DBFM Co for such costs as DBFM Co ineurs in complying with the
request to the extent it is #tselt entitled to relmbursement of such costs in
accordance with its own FOSA policy fram time to time,

PBFM Co acknowledges that (notwithstanding the provisions of Clause 61
{Confidentiality)} the Authotity may, acling in accordance with the Scoftish
Ministers Code of Practice on the Discharge of Funclions of Public Authorities
under Part § of the Freedom of information (Scotland) Act 2002 {the "Cede"),
and/or having full regard te any guidance or brigfings issued by the Scotiish
Information Commissioner or the Scottish Ministers, be obliged under the
FOUS)A, or the Environmental Information (Scotland) Regulations to disclose
information concerning DBFM Co or the Profect:
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63.

64.

62.9

62.8.1  in certain circumstances without consulting with DBFM Co; or

6282 foliowing consuliation with DBFM Co and having taken their views into
aceount,

provided always thal where Clause §2.8.1 above appifes the Authorily shall, in
accorgance with the recommeandations of the Cods, draw this io the attention of
DBFM Co prior to any disclosure.

In the avent that DBFM Co is or becomes subject to Environmental information
{Geolland) Regulations or FOKSIA it shall comply with its obligations under
Environmenial information {Scotiand) Regulations and FOI(S}A. In doing so, i
will use rsasonable endeavours to consall the Authorlty before disclosing
Information about them or any agreement entered into between the Authority
and DBFM Co.

INFORMATION AND AUDIT ACCESS

63.1

63.2

63.3

DBFM Go shalt provide to the Authority's Representative alt information,
documents, records and the like in the possession of, or avallable to, DBFM Go
(and to this end DBFM Co shall use all reasonable endeavours {o procure that
all such items in the posssssion of the Contractor or any Service Providers
shalt be available to i and DBFM Co has included, or shall include, relevant
terms in all contracts with the Contractor or any Service Providers to this effect}
as may be reasonably requested by the Authority's Representative for any
purpese i sonnection with this Agreement.

For the purpose of:
83.21 the examination and ceriification of the Authority’s accounts; or

63.2.2 any examination pursuant to seclion 23 of the Public Finance and
Accouniability {Scofiand) Act 2000 of the economy, efficiency and
affectiveness with which the Authority has used its rescurces,

the Auditor Genheral for Scofland may examine such documents as he may
reasonably require which are owned, held or otherwise within the controf of DBFM
Co {and DBFM Co shall procure that any person acting on its behalf who has such
documents and/or other information shall also provide access) and may require
DBFM Co to produce such oral or written explanations as be considers necessary.

DBFM Co shall provide and shall procurs that its Sub-Condractors shall provide
such information as the Authority may reasonably require from time fo lime to
enable it to meet its obligations {o provide reports and returns pursuant to
regulations, directions or guidance applicable to the Authority including, without
limitation, reports and refurns regarding the physical condition of bulidings
occupled by the Authorty, health and safely, relating o envirornmental heaith.

NOTICES

64.1

All notices under this Agreemend shall be in writing and all certificates, nofices
or written instructions to be given under the terms of this Agreement shall be
served by sending the samae by first class post, or by hand, leaving the same
al

ifio DBFM Co Address: 51 Melville Street, Edinburgh, EH3 7HL

fto the Authority  Address:  The  Scotlish  BHBorders  Council, Council
Headquarters, Newton S5t Boswslis, Melrose, TDS 05A, F.A.Q Chisf Legal Officer
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642

Where any information or documentation is to be provided or submitied o the
Authority's Represeniative or the DBFM Co Reprasentaiive it shall be provided
or submitted by sending the same by first class post, or by hamnd, leaving the
same al:

If to DBFM Co's Representative Address: 51 Melville Street, Edinburgh, EH3
7HL

if to the Authority’s Representative  Address: The Scotlish Borders Counci,
Councll Headguarters, Mawton 5t Boswells, Melrose, TDE 0SA

tcopiad in each casa 1o the Authority)

64.3 Eiher party to this Agreement {and either Representative} may change i
resinated address by prior nolice to the other party,
64.4 Notices given by post shali be effective upon the earlier of (i} actual receipt, and
(i) five (5) Business Days after mailing. Notices delivered by hand shall be
effective upon delivery.
65, NO WAIVER
651 Any relaxation, forbaarance, induigence or delay (together “indulgence”) of

any party in exercising any right shalt not be construad as a waiver of the right
and shall not affect the ability of that party subsequantly 10 exercise that right or
to pursue any remedy, nor shall any indulgencs constifute a waiver of any other
right (whether against that party or any other person}.

Continued effect — no waiver

65.2

Notwithstanding any breach of this Agreement by either party, and without
prejudice 1o any other rights which the other parly may have in relation {o it, the
other party may slect to continue to treat this Agreement as being in fudll force
and effect and 1o enforce its rights under this Agresmend. The fallure of either
party to sxercise any right under this Agreement, including any right o
terminate this Agreement and any right to olaim damages, shall not be desmsd
a waiver of such right for any conlinuing or subseguent breach.

66. ND AGENCY

@61

66.2

66,3

Nothing in this Agreement shall be construsd as creating a partnership or as a
contract of employment between the Authority and DBFM Co.

Save as axpressly provided ofherwise in this Agreerment, PBFM Co shall not
be, or be deemed to be, an agent of the Authority and DBFM Co shail not hold
itself out as having authority of power lo bind the Authority in any way.

Without limitation o fts actual knowledge, DBFM Co shall for all purposes of
this Agreement, be deefmed o have such knowledge in respect of the Project
as is held {or ought reasonably to be held) by any DBFM Co Pariy.

a7. ENTIRE AGREEMENT

67.1

Except where expressly provided otherwise in this Agreement, this Agreement
constifutes the entire agreemant between the parties in connection with its
subject matter and supersedes all prior representations, communications,
negotiations and undesstandings concerning the subject matter of this
Agreement.
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69,

70

71.

72

73,

67.2 Each of the parties acknowledges that;

87.2.1 it does not enter into this Agreement on the basis of and does not rely,
and has not refied, upon any statement or representation {whether
negligent or innocent] or warranty or other provision (in any case
whether oral, wilten, express or implied} made or agread to by any
person {whether a party {o this Agreement or not) excep! those expressly
repeated or referred fo in this Agreement and the only remady or
remedies available in respect of any misrepresentation or untrue
stalement made fo it shall be any remedy available under this
Agresment; and

§7.2.2 this Clause shall not apply to any statemsnt, representation or warranty
made fraudulently, or to any provision of this Agreement which was
induced by fraud, for which the remedies available shall be all those
avallable under the law governing this Agreement.

THIRD PARTY RIGHTS

Save to the extent expressly provided in this Agreement and, (o avold doubt, without
prejudice to the terms of the Funders' Direqt Agreement or the rights of any permitied
successor to the rights of DBFM Co or of any permitted assignee, it is expressly declared
that no righis shall be conferred under and ariging out of this Agreenent upon any person
other than the Authority and DBFM Co and without prejudice io the generality of the
foregoing, there shall not be created by this Agreement a jus guassitum tertio in favour of
any person whatsoever.

SEVERABILITY

If apy provision of this Agreement shall be declared invalid, unenforceable or illegal by the
gourts of any jurisdiction to which it is subjegt, such provision may be severed and such
invalidity, unenforceability or illegality shall not prejudice or affect the validity, enforceability
and legality of the remaining provisions of this Agreement.

CONFLICTS OF AGREEMENTS

In the event of any conflict betwsen this Agreement and the Project Documends, the
provisions of this Agreement shail prevait.

COSTS AND EXPENSES

Each party shall be responsible for paying ifs own costs and expenses incurred in
cotnection with the hegoliation, preparation and execution of this Agreement.

FURTHER ASSURANCE

Each party shall do ail things and execute ali further documants necessary to give full effect
to this Agreament,

LOCAL GOVERNMENT (CONTRACTS) ACT 1997
73.1 DBFM Co hereby consents o the issue by the Authority of ceriificates under
section 3 of the Local Government (Contracis} Act 1887 in respect of this
Agraement and the Funders' Direct Agreement.
732 The relevant discharge terms within the meaning of section 6 of the Local

Government {Contracts) Act 1997 are set owt in Schedute Part 27 {Refevant
Discharge Terms).
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74. BEST YALUE

4.1

74.2

DBFM Co shall take all reasonable steps necessary to facilitste, suppori and
assigt the Authority in complying with Sections 1 and 2 of the Local
Government in Scotland Act 2003.

Subjact to Clause 74.1, DBFM Co shall comply with the guidance referred to in
Section 2 of the Local Government in Scotland Act 2003 as diregled by the
Authority from fime to time.

74, COMMUNITY BENEFITS

751

782

753

Subjeet to Clause 783 below, DBFM Co shall comply with the community
benefit requirements set put Table A in Section 9 (Community Benefils} of
Schedule Pard 6 ({Consiriction Matfers) (he “Community Benefits
Requirements”}.

DBFM Co shall prepare and provide to the Authority a monthly report on DBFM
Co's compliance with the Community Benefits Requirements.

No fallure by DEFM Co to comply with this Clause 75 shall constitute a breach
of this Agreement. ¥, in relation to the Works, DBFM Co does not comply with
the Community Benefils Requirements, the parties acknowiedge and agree that
the Authority’s sole and exclusive remedy in respect of any breach of this
Clause 75 {Commmunity Benefiis} shall be in its capacity as Participant pursuant
to Clause 23 of the Territory Parinering Agresment.
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76. GOVERNING LAW AND JURISDICTION

76.1 This Agreement shall be considered as a contract made in Scotland and shall
he subject {o the laws of Scotland.

76.2 Subject to the provisions of the Dispute Resolution Procedure, both parties
agree that the courts of Scotland shall have exclugive jurisdiction to hear and
seitle any action, suit, proceeding or dispute in connection with this Agreement
and irrevocably submit to the jurisdiction of those courts,

IN WITNESS WHEREOF these presents fypewritten on this and the preceding 105 pages fogether
with the Schedule in 27 Parts and Appendix A are executed by the parties hereto as follows:

SUBSCRIBED for and on behalf of

the said THE SCOTTISH BORDERS
COUNCIL

at EDINERYEL L B

on (L TEB puppd 10(k

Print Full Name
before this witness

Print Full Name

SUBSCRIBED for and on behalf of
the sald KHS DBFM CO LIMITED

on M ?a!awwvl ol
R

Print Full Name

Print Full Name
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SCHEDULE PART 1
DEFINITIONS AND INTERPRETATION
SECTION 1
In this Agreement unless the context otherwise requires:

8 Year Maintenance Plan” means the plan, to be prepared by or on behalf of
’ DBFM Co, for any works for the maintenance or
repair of the Fagilities, Including the renewsal or
replacement of plant or equipment as necessary,
during each rolling five vear period for the
duration of the Project Tenn;

"Actual Commissioning End Date” rmeans the date specified in the Commisgioning
Completion Certificate issued by the Independent
Tester pursuant to Clause 18.4;

“Actual Completion Date” means the aler of:
{a) the date stated in the Certificate of

Practical Completion issued by the
independent Tester pursuant to Clause

17.12; and
(b) subject to Clause 14.5, the Completion
Date;
“Actual Liability* has the meaning given in Clause 46.7.53;
*Additional Permitted Borrowing” means on any date, the amount equal to any

armount of principal outstanding under the Senior
Funding Agreements (as the same may from time
to time he amended, whether or nol with the
approval of the Authority} in excess of the amount
of priricipal scheduled under the Senior Funding
Agreements at Financial Close o be outstanding
at that date;

but only to the extent that:

(a) this amount 1s less than or equal to the
Additional Permitted Borrowings Limit;
and

{h) in respect of any Additional Permitted

Borrowing the Security Trustes is not in
material breach of ils obligations under
clause 9.4.3 of the Funders’ Direct
Agresment as i applies to such
Additional Permitted Borrowing,

and provided further that any such excess
amount of principal which ig:

{H invested as part of any Qualifying
Change; or
1] outstanding from dime to time as &
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*Additional Permitted Borrowings Limit®

"Adjudicator”

“Affilate”

“Agantll

“Agreement”

"Ancillary Doeuments”

result of any drawing under the Senior
Funding Agreementis as entered info at
the date of this Agreemant,
disregarding any subsequent
amendment; or

(iiiy sitstanding from: fme to time as a
result of any amendment to the Senior
Funding Agreements in respact of
which the Authority has agreed that its
liabiliies on a termination may be
increased pursuant ¢ Clause 4.3,

shall nol be counted as Additional Permiited
Borrowing;

means an amount equal o

{a) 10% of the Original Senior
Commliment, for any Addiional
Permitted Borrowing subsisting in the
period from the date of Finangial Close
to the date on which the ameount
outstanding under the Senicr Funding
Agreements is reduced to 50% or less
of the Original Senior Commitment; and
thereafter

(b} the higher of:

{0 5% of the Original Senior
Commitment; and

{ii} the amount of any Additional
Permitled Borrowing
outstanding on the last day of
the period referred to in
paragraph 73.2(aj;

has the meaning given in paragraph 4.1 of
Schedule Part 20 {Dispute  Resclution
Procedurey,

means, in relation to any person, any holding
company or subsidiary of that person or any
subsidiary of such holding company, and "holding
company” and  “subsidiary” shall have the
meaning givers io them in section 1159 of the
Comgpanies Act 2006;

has the meaning given fo the ierm “Facilty
Agant’ in the Credit Agreement;

means this agreement including the Schedule;

means the Congtruction Cordract, the Service
Contracts and, the Performance Guarantees, ail
as the same may be amended or repiaced from
time to time;
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*Anciliary Rights”

*Angrafiat Road Qff-Site Works Area”

*Annual Service Payment”

"Approved RDD em”

“Articles of Assoclation’

“Associated Companies”

“Authority Assots”

"Authority Change”

“Authority Change Notice”

"Authority Events of Default’

“Authority Party”

means such rights as set ot iIn Bection 3
(Ancillary Rights) of Schedule Part 5 {Land
Matters);

means the area highlighied in yellow and oullined
in blue on the Off-Site Works Plan;

has the meaning given i Schedule Part 14
(Payment Mechanism);

means an item of Reviewable Deslgn Data which
has been refurned or has been desmed 0 have
been returned endorsed either “Level A — no
gomment” or “Level B — proceed subject to
amendment as noted” by the Authority’s
Represeptative pursyard o the provisions of
Clause 12 (Design, Construction and
Commissioning Process) and Schedule Pari 8
{Review Procedure} {provided that in the case of
any ifem of Revigwable Design Daia which has
been retumed or has heen deamsed o have heen
returned andorsed “Level B — proceed subject to
amendment as noted” DBFM Co has taken
account of the Authorily's Representative's
comments), as such item of Reviewable Design
Data may be varied or amended from time to time
in accordance with Schedule Part 16 {Ghange
Protocoly;

means the arlicles of association for DBFM Co
that are in the Agreed Form,

means, in respect of a selevant company, a
company which is a Subsidiary, & Holding
Compary of a company thal is a Subsidiary of
the ultimate Holding Company of that relevant
company, and in the case of DBFM Co shall
include Holdeo and each of the Shareholders,
and the term “Associate” shall be interpreted
accordingly;

means fhe assels and equipmant or other
property used by, or on behalf of, the Authority or
any Authority Party at the Site andfor, during the
period in which the Off-Site Works are being
undertaken only, the Off-SHe Works Ares, other
than the Facilities;

has the meaning given in Schedule Part 18
{Change Profocoly;

has the meaning given In Schedule Part 18
{Change Protocof);

has the meaning given in Clause 39.4;

means any of the Authority's agents, contractors
and sub confractors of any tier and its or their
directors, officers sand employees andfor
Community Services Providers and any of the
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"Authority Policies”

“Authority’s Commissioning”

“Authority’s Construction Raguiremants”

“‘Authority's Maintenance Chligations”

“Authority’s Post Complotion Commissioning®

“‘Authority"s Representative”
“Availability Failure’

‘Base Cas¢ [RR”

‘Base Date”

“Base Senlor Debt Termination Amount”

“Beneficiary”
“‘Business Day”

“Gapital Expenditure”

Community  Services  Providers’  agentis,
contractors and sub contractors of any tier and its
or their directors, officers and employees at the
Facilities with the authority of the Authority but
excluding DBFM Co, any DBFM Co Party and
statuiory undertakers and wilities snd “Authority
Parties” shall be construed accordingly;

means, subject to Clause 27.7, the policies of the
Authority set out in the document annexed 1o this
Agreement as Appendix A (Authorify Policies) as
amended from time to time in accordance with
the provisions of Clause 27.8 and Schedule Part
16 {Change Protocol);

means the Authority's pre-complatioh
commissioning activities 1o be carried out by the
Adthority in accordance with Clause 17 (Pre-
Completion Commissioning and Compleation),

means the reguirements of {he Authority set out
or identified in Section 3 (Authorlty’s Construction
Raquirements) of Schedule Part 6 {Consiruction
Matlersy as amended from tme fo time in
accordance with the terms of this Agreement;

has the meaning given in Clause 23.13;

means the  Authority’s post-completiot
commissioning activiies to be carried out by the
Authority in accordance with Clause 18.1 (Post
Completion Commissioning);

means the person s¢ appeinted by the Authority
pursuant to Clause 8 (Representatives),

has the meaning given In Schedule Part 14
{Payment Mechanismy);

vears [ %

has the meaning given in paragraph 16 of
Section 2 {Inforprelationy of Schedule Part 1
(Bafinitions and Irterpratation);

has the meaning given in Seclion 6 (Definitions)
of Schedule Part 17 (Compensation on
Termination);

has the meaning given in Clause 49.3 {Conduot
of Claims},

means a day other than a Saturday, Sunday or a
bank holiday in Edinhurgh;

means capital expenditure (as such term is
interpreted in accordance with generally accepted
accounting principles in the United Kingdom from
fime fo time};
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“CDM Reguilations”

“Certificate of Practical Complstion”

“Change”

“Change in Control”

“Lhange in Law”

"Collateral Agreements’

‘Commencement Date”

"Commercially Sensitive Information”

*Commissioners”

‘CGommissioning Completion Certificate”

‘Commissioning End Dats”

‘Community Services”

has the meaning given in Section 2 (Safefy
During Construction) of Schedule Part §
{Construction Matters);

means a certifieate in the relovant form set out in
Schedule Part 22 {Cortificates);

has the mesning given in Schedule Part 18
{Change Protacol),

means:

(a) any sale or other disposat of any legal,
beneficizl or equilable interest in any or
all of the eguity share capital of a
corparation {including the control over
the exercise of voling rights conferred
on that equity shere capital, control over
the right fo appoint ar remaove directors
or the rights to dividends); and/or

(b any other arrangements that have or
may have or which resulf in the same
effect as paragraph {a} above;

mesns the coming inte effect or repeal {(without
re-enaciment or cansolidation) in Scottand of any
Law, ar any amendment or variation io any Law,
or any judgement of a relevant court of law which
changes binding precedent in Scotiand in each
case after the date of this Agreement;

means the Contractor's Collaters! Agreement, the
Service Providers’ Collateral Agreements and the
Professional Team Collateral Agreements;

means the date of this Agreement;

means the sub set of Confidential Information
listed in column 1 of Schedule Part 26
{Commercially Sensitive Information) in each
case for the period specified in column 2 of
Schedule Part 26 {Commercially Sensifive
information);

has the meaning given in Clause 35.3;

mesns & certificate in the relevant form set out in
Schedule Part 22 (Certificates),

means the date by which the parties
commissioning activities are programmed o be
completed in  accordance with the Final
Commissioning Programme;

means all services provided from the Faciliies as
envisaged by the Authority's Construction
Requirements andior the Services Level
Specification and such other services as may be
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“Community Services Provider”

“Compansation Event”
“‘Compensation Payment”

*Compiletion Criteria®

“Completion Date”

“Gonfidential Information”

“‘Consents”

“‘Construction Contract”

*Construction Phase”

noiffied to DBFM Co by the Authority from time fo
time;

means any organisation (excluding for the
avoidance of doubt the Authority providing any of
the Community Services at the Facilities from
time to time;

has the meaning given in Clause 29.10;
has the meaning given in Clause 46.6;

means the completion tests set out in Appendix B
of Schedule Part 18 {OQulline Commissioning
Programmae);

means 3 November 2017 or such revised date as
may ba specified by the Authorily's
Reprasentative pursuant to Clause 28 (Delay
Events) or such cther date as may be agreed by
the parties;

means;

(@) information that ought f¢ be considered
as confidential (however it is conveyed
or oh whatever madia It is stored) and
may include  information  whaose
disclosure weuld, or would be likely to,
prejudice the commercial interesis of
any person, trade secrsts, Intellectusl
Property Rights and know-how of either
party and all personal deta and
sensitive personal data within the
meaning of the Data Protection Act
1988 and

b) Commercially Sansitive Information;

means all permissions, consents, appfovals,
cerlificates, parmiks, licances, statufory
agreements and authorisations required by Law,
and all necessary consents and agreements from
any third parties (including, without limiation, any
Planning Permigsion), needed {o carry out the
Project Operations in  accordance with this
Agreement;

means the design and build contract dated the
same dale as this Agreement between DBFK Co
and the Contracter éwhich, as at the date of this
Agreement, is in the Agreed Form) as amended
of raplaced from fime to time in accordance with
this Agreement;

means the period fram and inciuding the date of
execution of this Agreement to and inctuding the
Actual Completion Date;
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“Construction Guality Plan®

“‘Contamination”

“Gontract Month"

"Contract Year”

“Contracting Associate”

“Condractor”

means the document at Section 8 (Quaiity Plans
{Design and Construction)} of Schedule Part 8
{ Consiruction Matters),

means all or any pollutants o contaminants,
including any chemical or industrial, radicactive,
dangerous, toxic or hazardous substance, waste
or residue {whether in solfd, semi-solid or liguid
formy or & gas or vapour) and inclutding without
limitation genetically modified arganisms;

means a calendar manth provided that;

{a) the first Contract Month shall be the
period from and ingluding the Payment
Commencement Date (o and including
the last day of the calendar month in
which the Payment Commencement
[ale falis; and

() the last Coniract Month shzil be the
period from and including the first day
of the calendar month in which the
Expiry Date or Termination Date {as the
case may be} falls to and including the
Expiry Date or the Termination Dale (as

the case may be);

means:

{=) for the first comiract year, the period
from the date of this Agreement o the
subsequent 31 March; and

{b for all subsequent contract years, the

period of twelve {12} calendar months
commencing on each anniversary of
1 April,

provided that the final confract vear shail be such
period as commeances on 1 April and ends on and
includes the date of expiry or earlier termination
of this Agreement (as the case may be):

means the Contractor, any Service Provider and
any other entity which performs on behalf of
DEFi Co any materal functien in connection
with this Agreement or the Project Operations;

means Galliford Try Building Limited (rading as
Morrison Construction Scolland}  incorporated
under the Companles Acts (Registered Number
02472086} and having its Registered Cffice at
Cowdey Business Park, Cowlay, Unxbridgs,
Middiesex, UB8 2AL engaged by DBFM Co fo
catry ot the Works and any subsiilute design
and/or buifding contractor engaged by DEFM Co
as may be permilted by this Agreement;

14



“Contractor’s Collateral Agreement”

“Contractor’s Site Manager”

"Contractor's Site Rules”

*Convictions®

“Cradit Agreement”

“Croft Paric Off-Site Works Area”

"DBFM Co Event of Default”

“DBFM Co-Party”

“DBFM Co’s Post-Completion
Commissioning”

"DBFM Co's Pre-Complation Commissioning”

‘DEFM Co’s Proposals”

theans a ooliateral agreement amaong the
Authority, DBFM Co and ihe Confractor in the
form identified in Section 1 of Schedule Part 9
{Coflateral Agreemenis);

means the manager to be appoinied by the
Cordractor for purposes of supervision of all day-
to-day activities on the Site and/or the Off-Site
Works Area;

means the Contractor's rules, applicable on the
Site and/or the Off-SHe Works Area io the
Authority, DBFM Co, the Contractor and their
respactive sub-contractors and suppllers of every
tier during the construction of the Facilities;

means other than in relation to minor road traffic
offences, any previous or pending prosecutions,
canviclions, cautions and binding-over orders
(including any spent convictions as contemplated
by section 1(1) of The Rehabilitation of Offenders
Act 1974 by virtue of the exemptions specified in
Part Il of Schedule 1 of the Rehabilitation of
Offenders Act 1974 {Exceptions) Order 1975 (8l
1975/1023) and the Rehabilitation of Offenders
Act 1874 (Exclusions and Exceptions} {Scoftand)
Order 2003 Scoitish S1 2003/231) or any
replacement or amendment te those Orders);

means the credit agreement entered into on or
around the date of this Agreement between
amongst others, DBFM Co and the Agent;

means fhe area highlighted in orange and
outlined in blue on the Off-Site Works Plan;

has the meaning given in Clause 40 (DBFM Co
Everits of Defaulfy;

means DBFM Co's agents and contractors
{including without fimitation the Contractor and
the Service Providers) and its or their sub-
contractors of any fier and its or their directors,
officers, employess and workmen in relation to
the Project “DBFM Ce Parfies” shall be
construed accordingly;

mearss DBFM  Co's commissioning  activities
carried out in accordance with Clause 18.1;

means DBFM Co's commissioning activities
carried out in accordance with Clause 17 {Pre-
Completion Commissioning and Complstion),

means the document at Section 4 (DBFM Co's
Proposalsy of Bchedule Part 68 {Consfruction
Matters) as amended from time fo time in
accordance with Clause 33 (Change Protocol);
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“DEFM Co’s Remedial Services”

“DBFM Co's Representative”

‘Deduction™

“Deemed Liabiity”

“Default Interast”

“Default Interest Rate”

"Defects”

“Delay Event”

‘Derogated Low Value Change”

“Design Daty”

“Dasign Quality Piany”

“Direct Losses”

*Risciosed Bata”

means any activities to be performed by or on
behalf of DBFM Co pursuant to is rights under
Clause 23.15;

means the person appointed by DBFM Co
pursuarnt o Clause 8 {Representalives);

means a deduction to be made in calculating a
Monthly Service Payment, c¢aiculated in
aggordance with Seclion 3 {Peduclions from
Monitly Service Payments) of Schedule Part 14
{(Payment Machanismy;

has the meaning givenin Clause 46.7.3;

means any increased margin that is payabie to
the Senior Funders or which accorues as a result
of any payment due to the Senior Funders not
being made on the date an which it is duse;

means 2% over LIBOR;

means any defect or fault in the Works andfor the
Faciiities {not being a Snagging Matler) which
ocours due to a faliure by DBFM Go to meet the
Authority's  Construction Regquirements andfor
DBEFM Co's Proposals or otherwise to comply
with its obligations under this Agreement;

has the meaning given in Clause 28.3;

has the meaning given in Schedule Parl 16
{Change Protocofly;

means all drawings, reporls, documeants, plans,
software, formulae, caloudlations and other data
reiating to the design, construction, testing and/or
operation of the Fagcilities, but excluding the Off-
Site Works Design Data;

means the document at Section 8 {Qualfly Plans
{Daslgn and Consfructiom)of Schedule Part 6
{Construction Matters);

means, subject to the provisions of Clause 54.1,
all damage, losses, liabiliiies, claims, actions,
costs, expenses {including the cost of legal or
professional services, legal costs being on an
agent/client, dient paying basis), proceedings.
demands and charges whether arising under
statute, contract or at common law but, o avoid
doubt, excluding Indirect Logses;

means any Design Data and any other written
information, data and documents {sxcluding for
the avoidance of doubt the Off-Site Works Design
Data) made available or issued to DBFM Co or
any DBFM Co Party in connection with the
Project by or on behalf of the Authority {or any
Authority Party) whether an, before or after the
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‘Discriminatory Change in Law”

"Distribstion”

*Distribution Date”

execution of this Agresment;

means any Change in Law the sffect of which is
o discriminate directly against:

{a) facilifies whose design, construction,
financing and operation are procured
under the hub programme in relation {o
other similar projects or the private
finance initiative (or any successor
iniflative applying principles similar to
those of the Scottish Government hub
programme or the private finance
initiative); or

" companies undertaking projects
procured by conlracts under the private
finance initiative or the Scoltish
Government hub programmae (or any
successor initiafive or programme
applying principies similar {o that
initiative or that programmae, as
relevant] in relation to other companies
urlartaking similar projects,; or

(¢} the Kelso high school in relation to
other similar facilities; or

(d) DBFM Co in relation to other
companies,

save!

i where such Change infLawisin
response 1o any act or omisglon on the
part of DBFM Co which is illegal {other
than an act or omission rendered legal
by virtue of the Change in Law itself);

ii. that such action shall not be desmed to
be discriminatory solely on the basis
that its effect on DBFM Co is grealer
than its sffact on other companiss; and

iil, that a4 change in taxes or the
introduction of a tax affecting
companies generally or 2 change in
VAT shall be deemed not {o be
discriminatory in any circumstances {io
avold doubt, such changes being given
effact in accordance with Clause 35
{VAT and Construction Industry Tax
Deduction Scheme);

has the mesning given in Schedule Part 23
{Refinancing) (excluding Hmb (b) of that
definition);

means a date during the Project Term or after ifs
expiry on which DBFM Co intends to make a
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“Dividend”

“‘Dispute”

*Dispute Resolution Procedurs’

"DES Timetable"

“‘Emergency”’

"Encumbrance”

*Environmental information (Scotland)
Regulations”

“Equipment”

“Equipment lnstattation Table”

“Equity”

"Estimated Deductions”

“Estimated Increased Maimtenance Costs”

“Excusing Cause”
“Expiry Date”

“FacHities”

Distribution;

means any dividend or distribution made or paid
by DBFM Co on iis share capital;

hes the meaning given in paragraph 1 of
Schedule Part 20 (Dispule  Resolution
Frocedure);

means the procedure set out in Schedule Part 20
(Dispiete Resofution Progedure,

has the maaning given in Clause 23.15;

means an event causing or, in the regsonable
opinion of & party, threatening to cause death or
injury to any individual, or serigus disruption o
the lives of a number of peopie or extensive
damage o property, or coniamination of the
environment, in each cage on a scale beyond the
capacity of the emergency services or preventing
the Services operaling under normal
circumstances and requlring the mobilisation and
organisation of the emergency services;

means any option, right of pre-emption, pledge,
security, inlerest, lien, charge, mortgage, lease,
licence, claim, condition, retention or other
encumbrance or restriction whether knposed by
agresment, by law or otherwise;

means the Environmental Information (Scotland)
Regulations 2004 logether with any guidance
andior codss of practice issued by the Socottish
Informatien Commissioner  or relevant
Government Department in relation 10 such
regulations;

has the meaning given o it in Schedule Part 11

{Equinment);

means the eguipment installstion table condained
in Appendix 2 to Scheduls Fart 11 {Equipment),

means the aggregate subscription price paid by
the Shareholders for ihe ordinary share capital of
DBFEM Co;

has the meaning given in Clause 34.2.1;

has the meaning given in Clause 23.7;

has the meaning given in Clause 51.2;

means midnight on (O3 dweed 2a2;
means the buildings and other faciities, fogether

with ail supporting infrastructure {inciuding the
Plant and the Group 1 Equipment}, external hard-
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“Facility Manager”

“Fees Regulations”

"Final Commissioning Programme”

‘Financiat Close”

*Financial Model’

"First Party”

“FOI(S)A”

‘Force Majeure”

*Functional Area”

*Funders”

standings, specialist swfaces and other
amentiies located on the Site {inciuding as a
minimum all aspecis detailed within Appendix B
to Saection 1 {Service Level Specflication) of
Schedule Part 12 (Service Requiremenis), as
required fo snable DBFM Co to comply with iis
ohligations under this Agreement, zll a5 the same
may be varied, amended or supplemenied from
time fo time in accordance with this Agreement;

means DBFM Co's duly manager who shall be
present at the Faciliies in accordance with the
Service Levsl Specification;

means the Freedom of Infermation {Fees for
Reguired Disclosure {Scotland)) Regulations
2004,

means the programme jointly developed and
agreed by the Authority and DBFM Co in
accordance with the provisions of Clause 17.1;

means the date of this Agreement;

raeans the computer spreadsheet modsel for the
Preject incorparating statements of DEFM Ca's
cashflows including all expenditure, revenues,
financing and taxation of the Project Operations
together with the profit and loss accounts and
batance sheels for DBFM Ceo throughout the
Project Term accompanied by details of all
assumptions, caleulations and methodology used
in their compilation and any other documeniation
necessary or desirable to operate the model, as
amendsd from time to time in accordance with
the terms of Clause 37 {Financial Modeh, a copy
of which Is attached to this Agreement on disk as
Appendtx A,

has the meaning given in Clause 35.3;

means the Freedom of Information {Scotland} Act
2002 and any subordinate legislation (as defined
in section 73 of the Freedom of Information
{Scotland) Act 2002} made under fie Freedom of
information {Stotland) Act 2002 from time to time
together with any guidance andior codes of
practice issued by the Scoitish Informatian
Commissioner  or  relevant  Government
department in relation to such Act;

has the meaning given in Clause 31 {Force
Mafaure);

means an area of the Facilities identified as such
in Appendix 2 to Schedule Part 14 (FPavment
Mechanismy;

means all or any of the persons who provide
financing or funding in respect of the Project
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*Funders’ Direct Agreemant”

Funding Agreements”

"Funding Default”

“Goed Industry Practice”

“Government”

*Ground Physical and Geophysical
Investigation”

“Group 1 Equipment’

“Growing Season”

“H&S Conviction”

"Hangback Armount”

“‘Handback Bond”

Operations under the Funding Agreemenis
including Norddeutsche tandesbank Girozentrale
and NORDYLB Luxembourg 5.A. Covered Bond
Bank and, where the context so permits,
grospective financiers or funders;

means the agreement {0 be entered info between
the Authority, the Senior Funders and DBFM Co
in the form identified in Schedule Part 4 {Funders’
Direct Agreerment), '

means all or any of the agreements or
instruments to be enered into by DBFM Co or
any of its Associates relating to the financing of
the Project Qperations {including the initial
Funding Agreemenis and any agreements or
instruments to be entered into by BDBFM Co or
any of its Associates relating to the rescheduling
of their indebtedness or the refinancing of the
Project Operstions);

means an Evant of Default as that term is defined
in the Credit Agreement;

means using standards, practices, methods and
procedures conforming to the Law and exercising
that degree of skill and cars, diigence, prudence
and foresight which would reasonably and
ordinarily be expecied from a skiled and
aexparienced person engaged in a similer type of
undertaking under the same or similar
gircumsiances;

means the government of the United Kingdom or
the Scottish Ministers;

means the investigation of ail the ground physical
and geophysical conditions of and surrounding
the Site and of any extraneous materials in, on or
under the Site {including its surface and subsoif}
to enable the Facilties to be designed and
constructed and the Works {excluding the Off-
Site Works) to be carried out with due regard for
those conditions and the seismic gotivity (I any}
int the: region of the Sie;

has the meaning given to it in Schedule Part 11
{Fquipment)

means each of the maonths April to September
{inclusive);

has the meaning given in Clause 40.1.5,

has the meaning given in Schedule Part 18
{Handback Procedure);

nas the meaning given in Schedule Part 18
{Handback Procedure);
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“Handback Certificate”

“Handback Programme”
"Handback Requirements”
“Handback Works”

“Handover Clean®

*Health and Safety Regime”

“High Value Change”
“High Value Change Stage 2 Submission”

“Holdeo”

"Heolding Company”
“Hours for Programmed Maintenance”

‘hubceo”

“1CT Responsibility Matrix”

“Indemnifier”

‘Independent Tester

means the cedificate of confirmation that the
Facilittes comply with the  Handback
Requirements in the relevant form set out in
Schedule Part 18 (Handback Procedure);

has the meahing given in Schedule Part 18
{Handback Procedure),

has the meeaning given in Schedule Part 18
{Handback Procadure},

has the meaning given in Schedule Part 18
(Mandback FProcedure);

regans the activities st oul in paragraph 3 of
Appendix B to Schedule Part 10 {Ouliine
Comprissioning Programme);

means the Food Safety Act 1980 {and assodated
regulations), the Health & Safely at Work ete Act
1974 (and assoclated regulations), the Fire
(Scolland)} Act 2005 (and associated regulations
ineituding the Fire Safety (Scotland} Regulations
2006}, the Environmental Protection Act 1880
and the Water Industry (Scolland) Act 2002 and
any similar or anstogous health, safety or
environmental legisiation in force from time to
time;

has the meaning given in Scheduie Part 16
(Change Frofocol),

has the meaning given in Schedule Pat 16
{Changs Protocoly,

means KHS DBFM HoldCo Limited {registered
number SC483057) whose registered office is at
Atholl House, 51 Melvilie Street, Edinburgh, EH3
THL,;

has the meaning given to it in section 1158 of the
Companies Att 2008;

has the meaning given in Appendix 2 of Schedule
Part 8 (Review Procedtre);

means Hub South East Scotland  Limited
fregistered under number SC380319) whose
registered office is at Athell House, 51 Melville
Street, Edinburgh, EM3 7THL;

means the responsibifiies matrix set out in
Apperdix Z of the Authority's Construction
Requirements;

has the meaning given in Clause 49.3 (Conduct
of Claimsj;

means Sweeit {(UK) Limited, a company
registered under the Companies Acts {Company
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“hdeperdeont Tester GContract”

“Indirect Losses®

“Information’

“Initiail Furiding Agreements”

“Insurance Proceeds Account”

“Insurance Proceeds Account Agreement”

Insurance Termn”

“Insurances”

‘Insured Revenue”

“‘Inteliectual Property”

“Intellectual Property Rights”

Number 6324201) and having its regisiered office
at 60 Gray's Inn Read, London, WG1X 8AQ or
such substiiule independent tester as may be
permitted pursuant to this Agreement;

means the contract daled the same date as this
Agreement in the form identified in Schedule Part
13 (Independent Tester Confract) or any
replacement thereof among UBFM Co, the
Authority and the \ndependent Testar;

has the meaning piven in Clguse 541
{Exclusions and Limits on Liab#ity);

has the meaning given under section 73 of the
Freadom of Information (Scotland} Act 2002;

means the Senipr Funding Agreemenis and
Subordinated Funding Agreements in the Agreed
Form;

means the account numbered [ with sort
code [ in the joint rames of DBFM Co
and the Authority with the Account Bank {as
defined in the Credit Agreement);

means the agreement in the form identified in
Schadule Part 26 (insurance Proceeds Account
Agresment);

means any tern and/or condition required to be
included in a policy of insurance by Clause 53
(Jnsurance) andfor Schedule Part 18 (Insurance
Reguirentents) bui excluding any risk;

means, as the context requires, all ar any of the
insurances required to be maintained by DBFM
Co pursuant to this Agresment,

means the projected Unavoidable Fixed Costs
ard Senior Debt Service Costs of DBFM Co;

means all regisfered or unregistered tragemarks,
service marks, palents, registered designs, utility
madels, applications for any of the foregoing,
copyrights, unregistered dasigns, the sul genetis
rights of exiraclion relating to databases, trade
secrets and other cenfidential information or
know-how;

means the Intellectual Properly which (or the
subject matter of which) is created, brought into
existente, acquired, used or intended fo be used
by DBFM Co, any DBFM Co Parly or by other
third parties (for the use by or on behaif of or for
the henelt of DBFM Co} for the purposes of the
design of construction of the racilities, the
operation, maintapancs, improvement  amdfor
lesting of the Facllities or the conduct of any
ofher Project Operation or otherwise for the
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“Interest”

"lrterim Project Report”

purposes of this Agreement;

means any interest in Relevant Debt paid by
DBFM Co;

means: (i) the report fo be produced by DBFM Co
on request by the Authority pursuant to Clause
4.8 (Funding Default), which report shall contain
all information pertaining to the occurrence of the
relevant Funding Default {including without
limitation detalls of any action faken by the
Funders under the Credit Agreement | any
discussions that have iaken place with the
Funders and if the funders intend fc issue a
waivar in respect of the Funding Defauit) as the
Authorfty (acting reasonably) deems necessary
inciuding {but not limited to):

1. details of the cirocumstances isading to
the Funding Befault or Funding
Defardis

2. details of the provisions of the Senior

Funding Agreements of which DBFM
Cois in default

3. detals of DBFM Co's performance
against cover ratios and covenanis
prior to fthe Funding Default and
projeciions of performance going
forward

4. detalls of the discussions held between
DBFM Co and the Senhior Funders
regarding the steps to be put in place to
remady the Funding Defauit

5, detail of the intentions (in so far as they
are ascerisined} of the Senior Funder
with regard to the Funding Default
inchuding confirmation of whether the
Senior Lender intends fo waive in
respect the Funder Default

@. deiails of the intentions {in so far as
they arc asceriained) of the equity and
suborditiated lenders with regard to the
Funding Default including confirmation
of whether the equity and subordinated
jfenders iniend fo issue a walver in
respect of the Funding Defaul

7. defrils of any aclion taken by the
Senior Funders dnder the Senior
Funding Agreements

together with & programme of action which will, i
performed, remedy o otherwise rasolve the
matters which gave rise to the Funding Default,
and (i) where the Senior Funders have reguested
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ﬂlT"

“Keay Sub-Contracior’

"Keay Sub-Contracior Collateral Agreements”

“Law”

“LIBOR®

“‘Low Value Change”

"Maintenance Works”

that DEBFM Co provides them with a report in
refation to the relevant Funding Defaull, 2 copy of
such report, together with any updates or follow
on reparts reguestad by the Senior Funders;

means information technalogy systems, hardware
and software;

means sub-coniraciars appointed to complete the
following sub-contract works packages: (i) stes
work connections; (i} lifts; i} sprinkler systems;
(V) security systems; {v} mechanical and
slectricai; and {vi} BAMS confrols;

means the collateral agreements among the
Authority, DBFM Co, the Contractor and the Key
Sub-Contractars in the form identified in Ssction
3 of Sehedule Part 9 {Collaferal Agreements);

Means’

{a) any applicable statute or proclamation
or any delegated or subordinate
leqislaiion;

o) any enforceable community right within
the meaning of section Z(1) of the
Fyropean Communities Act 1972;

{c) ahy applicable guidance, direction or
determination with which the Authority
ardfor DBFM Co is bound o compiy to
the extent that the same are published
and publicly available or the existence
or contenis of them have been nolified
to DBFM Co by the Authority; and

{dj any applicable judgement of a relevant
court of law which is a binding
precedent in Scotland,

in each case in force in Scotfland:

has the meaning given to it in the Credi
Agreement;

has the meaning given in Schedule Part 18
{Change Protocol);

means any works for maintenance or repair of the
Faciiles that are necessary to ensure that the
Fadilittes are maintained n accordance with
Service Level Specificaton and  Method
Statements and that the Faciliies comply with the
Authority's  Construction  Requiremenis  and
DBFM  Co’s  Proposals  ({including, without
limitafion, the renewal or replacemeant of any
Plant or equipment} throughout the Project Term;
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"Malicious Damage Report”

*Medium Value Change”

“Method Statements”

“‘Monthly Service Paymant”

“Monthly Service Report”

*Off-Site Works”

"Off-8ite Works Area”

"Off-Site Works Design Data’

"Qff-Site Works Design Failure”

“Off-Site Works Plan”

“*Operational Functionality”

has the meaning given in Clause 494 2.1;

has the meanipg given in Schedule Part 18
{Change Profocch,

means the method of providing a Service as set
cut or identifled in Section Z (Method Statements)
of Schedule Part 12 {Service Requiremenis) as
amended from time to fime in accordance with
Clause 33 (Change Profocol) and Clause 22 {The
Services);

has the meaning given in Schadule Part 14
(Payment Mechanism);

means a monthiy report io bs prepared by DBFM
Co and provided o the Authorify in accordance
with the relevant provisions in Section 1 (Service
Level Specification) of Schedule Part 12 (Service
Requirements);

means the construction, testing, conunissioning
and completion of the works (excluding the
design of such works and the preparation of the
Off-Site Works Design Datfa) set out in seclion
164 of  the  Authority's  Construciion
Requirements fincluding any femporary works)
to be perfermed by DBFKM Co in accordance with
this Agreement (as wvaried, amended or
supplemented from fime to fime in accordance
with this Agreement);

means the Croft Park COff-Sile Works Area and
the Angraflat Road Off-Site Works Ares;

means all drawings, reports, documents, plans,
software, formulae, calculations and other data
relating o the design, construction, testing ard/er
operation of the Off-Sile Works a copy of which is
set oul & Appendix 2 of the Authoritys
Consiruction Requirements;

means a defect, inaceuracy or insufficiency within
the Off-Site Works Design Data, but does not
include any faillure in DBFM Co in Interpreting the
Off-Site Works Design Data, or a defect,
inaccuracy or insufficiency in any additions,
variations or modifications made by DBFM Co fo
the Off-Bite Worles Design Data;

means the plan with drawing reference
AL{00Y003, Revision F set out in Section 4 (Sife
Plans) of Schedule Part Schedule Fart 5 (Land
Matters);

means

{a) polrts of access fo  the rooms ard
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“Operational Insurances”

*Operational Term”

“Option Period"

“Original Senigr Commitment’

"Qutline Commissioning Programiie”

“Participant’

‘Pay”

“Payment Commencement Date"
"Payment Mechanism”

“Performance Fatlurs”

“Performance Guarantess”

*Permitted Borrowing”

departments in sach of the buildings
forming part of the Facility;

)] the relationship betwesn the buildings
forming the Facility; and

{c} adjacencles between the rooms and,
where relevant, between departments
within the Facility,

bui only in se far as the above relate (o or affecis
the provision of Community Services;

means the insurances required by Clause 532
and "Operational Insurance”™ means any one of
such nsurances;

mesns the pericd from the Actusl Completion
Date until the end of the Project Term;

has the meaning given in Clause 53.14.3
(Uningurable Risks);

means the amount committed under the Senicr
Funding Agreements as at Financial Close (as
adjiusted to take into acceurdt any Qualifving
Change);

means the progranume ssiting out the standards,
specifications, procedures and other
requirements for the carrying out and completion
of the commissioning aclivities of the parties sat
aut in oufling in Schedule Part 10 (Oulline
Commisshoning Programmeay;

has the meaning given in the Territory Partnering
Agraement;

means the ordingry basic or minimum wage or
salary and any other consideration, whether in
cash or in kind, which the Authority Transferring
Employee receives either direclly or Indirectly in
raspect of his or her employment, from hisfher
emplovsr;

means the Actual Completion Date;
means Schedule Part 14 (Payment Mechaniam);

has the meaning given in Section 1 of Schedule
Part 14 {Payment Mechanism),

maans the guarantees to DBFM Co in respect of
the Constructicon Contract and the Service
Contracts which, as at the date of this Agresment
are in the Agreed Fonm:

mearts without double-counting, any:

128



“Permitted Transfer Participant™

“Physical Damags Policieg”

{a} advance to DBFM Co under the Senior
Funding Agreements, provided that
such advance is not made under any
commitied standby facility;

{&} Additiona! Permitied Borrowing;

{c} advance fo DBFM Co under any
commitied standby faclity which is
made solaly for the purpose of funding
any cost overrung, increased expenses
or loss of revenue which DBFM Ce
incurs, provided that such funds are not
uged in substitution for other sources of
comimitted funding designated for those
purposes,; and

{d) interest and, in respsct of the original
Senior Funding Agreements only (as
entered info at the date of this
Agreement, prior fo any subsequent
amendment), other amounts acorued or
payable under the terms bf such
original Senior Funding Agreements,

except where the amount referred 1o in
paragraphs {a} fo (d}) above is or is being used o
furd a payment of Defeult Interest on any
Additionzi Permitied Borrowing;

means sach of the following:

(a) a Parlicipant which is a health board
established under section 2 of the Malional
Health Service {Scofland) Act 1878; or

{b) the Scottish Fire angd Rescue Service
congiiiuted under the Police and Fire
Reform (Scoiland) Act 2012; or

{c) the Police Service of Scotfand constifuted
under the Palice and Fire Reform (Scotiand)
Act 201 Z; or

{d} the Scottish Ambulance Service constituted
in terms of the Scottish Ambulance Service
Board Order 19009/688,

but specdifically excluding their successors or
assignees {the provisions of Section 2,
Faragraphs 9 and 10 of Schedule Part 1 bealng
specifically disapplied for the purposes of this
definition}.

means the policies of insurance referred fo In
paragraph  {Confraclors” Al Risk’ Insurance) of
Section 1 (Poficies to be Taken Out by DBFM Co
and AMuaintained During  the Design  and
Construction Phase) and paragraph 1 (Property
Damage) of Section 2 (Policies {0 be Taken Out
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"Planning Approval”

"Planning Permission”

“Plant”

"Post Completion Commissloning®

“‘Pounds Stering”

“Prafessionat Team”

“Professional Teamn Coliateral Agreements”

“Programme”

“‘Programmed Raintenance”

“‘Frogrammed Maintenance information”

“Prohibited Act”

“Project”

“Froject Data’

By DBFM Co and Mainftained from the Aciual
Completion Dete) of Schedule Part 15 {nsurance
Reguirements);

means the detaifed planning consent for the
Proiect dated 6th October 2014 in response to
Application Reference 14/00731/FUL and 2 copy
of which is contained in Section 1 of Schedule
Part 6 (Construction Matters},

means any planning pérmission, approval of
reserved  matters, listed building  consent,
conservalion areas consent andfor ofher consent
or approval reasonably required from dme to time
for construction andfor operation of the Facilities
(including without limitation for any Authoriy
Change and the Planning Approaval);,

means the infrastructure systems, building
systemns, fixed, and immovable equipment
systems, instalied as part of the Works (excluding
the Off-Site Works) or pursuant to an Authorily
Change as replaced from time to time;

means, as appropriate, DBFM Co's  Posi
Completion Commissioning andfor the Authority's
Post Completion Commissioning;

means the currency issued by the Bank of
England from time to ime;

means the architect, civil and structural engineers
and mechanicat and eleclical services enginesr
employed by the Contractor in connaction with
the Works;

means the form of coliateral warranty forming
part of the appointment of the relevant member of
the Professional Team being in the form idsniified
in Section 3 of Scheduie Part @ (Warranffes);

means the programme set out in Schedule Part 7
{The Pregramme) as revised and issued by
DBFM Co {or on its behalf} from time o time
pursuant f¢ Clause 14 {Frogramme and Dales for
Completion);

means the maintenance work which DBYM Co s
to carry out in accordance with Scheduls of
Frogrammed Maintenance;

has the meaning given in Clause 23.3;

has the meaning given in Clause 44 (Corrupt
Gifts and Payments),;

has the meaning given fo & in Recital C;

means:
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“‘Project Documents”

“Project IRR”

“‘Project Operations”

*Project Term®

"Qualifying Change”

“Quality Plans”

(a) all Design Data;

(b} all drawings, reports, documents, plans,
software, formulae, calcutations and
other data relating to the provision of
the Servives; and

(v} any other materals, documents and or
data acquired, brought into existence or
used in refation to the Project
Operations or this Agreement;

means the Ancillary Documents and the Funding
Agreemerds;

means the carrying out of the Works, the carrying
out of DBFM Co's Fre-Completion
Commissioning and DBFM Coa's Post-Completion
Commissioning, the managemert and provision
of the Services and the performance of all other
obligations of DBFM Co under this Agresment
from time to time;

means the period commencing &t midnight on {he
date of this Agreement and ending on the earlier
of the Expiry Date and the Termination Date;

means (Unless exprassly stated otherwise):

{z) a Low Value Change in respect of
which the parties have agreed the
method of implemerntation; or

{:)] a Medium Value Change In respect of
which the Authority has issued a
confimation nictice pursuant to
paragraph 7.1.1 of Section 3 (Medium
Value Changes) of Schedule Part 16
{Change Protocoly; or )

{c) a High Valuse Change which has
received Stage 2 Approval pursuant to
paragraph 8.2.1 of Section 4 {High
Value Changes) of Behedule Part 16
{Change Protocol},

in each case provided that any necessary
changes required lo be made lo any Project
Document and/or Ancillary Document pursuant to
Schedute Part 16 {Change Profocofi have been
given effect to and become nconditional;

means the Design Quaality Plan and Construction
Quallty Plan, prepared in  accordarce  with
Section 8 [Quafify Plans ({Design and
Construction)} of Schedule Part 6 {Gonsiruction
Mattars), and the Services Cluality Plan, prepared
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"Rectification Perlod”

“‘Refinancing”

"‘Reinstatermment Plan’

“Reinstatement Works”

“Relevant Authority”

“‘Relevant Change in Law”

“Relevant Debt”

*Relevant Event”

“Raisvant Incident”

“Relevant Payment”

"Relevant Proceeds”®

"Relevant Service Transfer Date”
“Relevant Tax Liabltity"
‘Redief’

“‘Relief Events"

‘Request for Infgrmation”

in eccordance with Section 3 (Service Guality
Plany of Schedile Part 12 {Servive
Requirements), as required to be impiemented by
DBFM Co in accordance with Clause 20 (Quality
Assurance),

has the meaning given in Schedule Part 14
(Paymeni Mechanism),

has the meaning given in Bchedule Part 23
{Refinancing);

has the meaning given in Clause 53.22
{Reinstatement);

has the meaning given In Clause 53222
{Reinstatement);

means any coust with the ralavant jurisdiction and
any local, nafional or supra-national agency,
inspectorate, minister, ministry, official or public
or statulory person of the governmeant of the
Umited Kingdom, or of the European Unden, (or of
the Scottish Government or the Soottish
Parligment);

has the meaning given in Clause 32.3 (Charges
in Law);

means all sums advanced (o DBFM Co from time
to fime under a Funding Agreement other than
Senior Debt:

has the meaning given in Schedule Part 18
(Change Frotocol);

has the meaning given in Clause 53.22.2
{Reinsistemeanty;

has the maeaning given in Clause 53.14.3;

hems the meaning given in Clause 53.22.2
{Reinstafement),

has ihe meaning givan in Clause 25.1,
has the meaning given In Clause 46.7.3;
has the meaning given in Clause 46.7.1;

has the meaning given in Clause 30 (Relief
Events);

has the meaning sef out In the FOHB)A or the
Environmerntdal information {Scotiand)
Raguistions as relevant {where the meaning sst
out for the term “request” shall apply)
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"Required Action”

“Reserved Rights”

‘Restrivted Persop”

“Retail Prices index” or “RPI

"Reviewable Design Data”

“‘Revised Senior Debt Termination Amount”

“‘Room Data Sheets”

“Behedule”

“Bchedule of Programmed Malntenange®

“Scottish Futures Trust”

has the meaning given in Clause 24.7;

means the mater referred fo i Section 2
{(Reserved Righis) of Schedule Part 5 (Land
Matlers):

means aither;

{a) a person {(other than a Participant)
providing or propesing o provide
sducation or communily yse services of
a similar nature to those provided or
contempiated by the Authority at the
time in question; or

(b} any person who has a material interest
in the production of tohacoo producls
andfor glcoholic beverages:

means the Reiail Prices Index {(All Hems) as
published by the Office for Nationa! Statistics
from time to time (the "Index®), or, failing such
publication or in the event of a fundamental
change io the Index, such other index as the
parties may agree, or such adjusiments fo the
index as the parties may agree {in each case with
the intention of putling the parties in no betier nor
worse positien than they would have been in had
the Index not csased io be published or the
redovant fuhdamental change nhot baen made) or,
in the event that no such agreement is reached,
as may he determined in accordance with the
Bispute Resolution Procedure;

meang the Design Dala listed at Sectich 5
{Reviewable Design Data) of Schedule Part 8
{Construction Matersy;

has the mesning given in Section 6 (Definitions)
of Schedule Part 17 (Compensafion on
Terminalion),

has the meaning given in Section 8 {(Room Daia
Sheetsy of Schedule Part 8 (Construction
Mattersy;

means ihe schedule (comprising 27 patts)
attached to this Agreement;

meaans the programme referred 1o in Clause 23.1
1o be submitted to the Authority's Representative
by BBFM Co in accordance with Schedule Part 8
{Review Procedure),

means Scottish Fuiures Trust Limited (Company
Numbar SC348382), having its registered office
at 1si Floor, 11-15 Thistle Stresl, Edinburgh
EH21DT;
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“Second Party”

“Secured Finance Parties”
YSecurity Trust and intercreditor Deed”

“Security Trustee”

“Senior Debt”

“Senior Debt Service Costs”

“Senior Funders”

“Sanior Funding Agreements”

*Service Contracts”

“Sarvice Event”

“$ervice Level Specification”

has the meaning given in Clause 35.3;

has the meaning given thereto in the Security
Trust and Infercreditor Deed;

has the meaning given thereto in the Credit
Agresment;

means Norddeuische Landeshank Girozenlrale in
its capacity as agent and trustee for the Secured
Finance Parties or such other party as may be
appointed to perform the role of security trustee
pursuant to the Security Trust and Infercreditor
Deed;

has the meaning given in Secion 8 (Definfions)
of Schedute Part 17 {Compensation on
Termination);

means inferest and daebt service cosis incurred in
respect of the Senior Funding Agreements less:

(a) sums which are in arrears;

{b} all sums reserved by DBFM Co and
which DBFM Co is entifled fo use to
make such payments, without
breaching the Senior Funding
Agreements;

has the meaning given to the term “Original
Lender’ in the Credit Agreement and any other
party providing senior debt finance under the
Senior Funding Agreements to DBFM Co from
time 1o time as suceessors, assigness or
fransferees of the Criginal Lender;

shalt have ihe meaning ghven to "Finance
Documents” in the Credit Agreement as 2t the
daie of this Agreement {save that for the
purposes of this Agreement limb {p} of such
definition shall be desmed to he deleled) and as
amended as pemmitted under Clause 4 (Project
Documentsy;

means the contracts dated the same date as this
Agreement between DBFM Co and each Service
Provider (which as at the date of this Agreement
are in the Agreed Form), by which DBFM Co will
procure the performance of the Services {(as
amended or replaced Trom time to fime in
accordance with this Agreement);

has the meaning given in Schedule Part 14
{Payment Mechanism);

maans the requirements of the Authority set out
in Bection 1 (Senvice Level Specification) of
Schedule Part 12 {Senvice Regqufrements] as
amended from time to time in accardance with
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“Service Provider”

"Service Providers Collateral Agreements”

‘Services"

*Services Quality Plan”

"Shareholder(s)”

*Bite”

“Bite Gonditions”

“Snagging Matters”

“Snagging Notice”

“Specific Change in Law’

Clause 33 (Change Prolocof);

means Gailliford Try Buillding Limited (irading as
Galliford Try Facilities Management} incorporated
under the Companies Acts {(Registered Number
02472080) and having s Registered Office at
Cowley Business Park, Cowley, Uxbridge,
Middiesex, UBB 2AL or any cther person
engaged by DBFM Co from time to time as may
be permitted by this Agréement to procure the
provision of the Services {or any part of them);

means the collateral agreements among the
Authority, DBFM Co and each Service Provider in
the form identified in Section 2 of Schedule Part ¢
(Coliateral Agreemionis),

means the services to be provided, managed
and/or procured by DBFM Co for the Authority in
accordance with Schedule Part 12 (Service
Reguirements) as subsequently amended or
adjusted in accordance with this Agreement,

means the document get out in Seclion 3
{Services Quality Fian} of Schedule Part 12
{Service Reguirementsy,

means any person(s) who from time to time, as
permitted by this Agreement, holds share capital
in DBFM Co or Holdeo which persons areg, as at
the date of this Agreement, listed as such in
Schedule Part 21 (DBFM Go information;;

means the larkd made available to DBFM Co for
the Project oufliined in red on the plan with
drawing referance AL{00)003, Revision F set out
in Section 4 (Sife Flans) of Scheduie Part
Schedule Parl 5 (Land Matlers);

means the physical condition of the Site Including
(but not fimited to) climatic, hydrological,
hydrogeological, ecological,  environmental,
gectechnical and archasological conditions;

means minor Hems of cutstanding work (including
in relation to landscaping) which would not
materially impair the Authordly’s use and
enjoyment of the Facilitios or the carrying out by
the Authority or a Community Services Provider
of the Community Services or the perforrance of
the Services by DBFM Co;

means the notice to be issued by the
independent Tester in accordance with Clause
17.14;

means any Change in Law which specifically
refers io;
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"“Sub-Contractor”

“Sub-Cantracis”

“Subordinated Debt”

"Bubordinated Debt Rate”

“Subordinated Funder”

“Subordinated Funding Agreements”

“Subsidiary”

*Suitable Substitute Contractor”

*Termination Dafe”

“Title Conditions”

“TPL Risk”

“Transfer Reguiations®

“Unavoldable Fixed Cogts”

{a) the provision of works or services the
same as or similar to the Works orthe
SBervices in premises similar to the
Facilities; or

{b) ihe holding of shares in companies
whose main business is providing
waorks or services the same as or
simitar 1o the Works or the Bervices In
premises similar fo the Fadilities;

means any third party {including the Ceontractor
and a Services Frovider) who enters into any
Sub-Contract;

means the contracte entered into by or befween
DBFX Co, the Confractor andlor a Service
Frovider and other third parties in relation to any
aspect of the Project Operations;

has the meaning given in Section & (Definifions)
of Schedule Part 17 {(Compensafion on
Termination);

has the meaning given in Schedule Part 23
{Refinancing);

shalf have the meaning given to it in Schedule
Part 23 {(Refinancing);

has the meaning given o it In section 11589 of the
Companies Act 2006;

has the meaning given in Section 6 {Definitions)
of Schedule Pat 17 (Compensafion on
Terminationy;

means the date on which fermination of this
Agreement takes sffect In accordance with s
terms;

means title conditions set ouf in Section 1 of
Schedule Part 8 {Land Malters),;

means a risk which is required to be insured
under the third party liability insurance policy;

means the Transfer of Undertaking (Profection of
Employment) Regulations 2006 {$ No. 246);

means the fixed cosis incurred by DBFM Co
which first fall due for payment by DBFM Co
during the perlod of indemnity bhut excluding:

{a) cosls which could have reasonably
bean mitigated or avoided by DBFM
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{¢}

(d}

()

{9

{h}

(i}

Co;

payments to DRFM Co’s Associated
Companies;

payments which are nol entirely at
am's length;

payments io holders of equily i1 DBFM
Co, providers of Subordinated Debt and
ary other financing costs other than
Senior Debt Service Costs

indirect losses suffered or allegedly
suffered by any person;

finas, penatties or damages for unlawiul
aots, breaches of contract or other fegal
obligations;

payments DBFM Co can recover undar
contract of in respect of which DBEM
Co has aremedy against another
parsan in resgect of the same lability;

payments 10 the axtent that DBFM Co
has availabie to it including:

{i} reserves which DBFM Co can
draw upon without breaching
the Sanior Funding
Agreements;

(i} standby or contingent facilities
or funds of Senior Dabt or
equity which DBFM Co is
entitied to have available;

payments representing any profits of
the Project {to the extent not already
exciuded in (e} above};

“Uninsurable” means, in relation to a risk, sither that:

{a)

{b}

insurance is not available to DBFM Co
in respsct of the Project in the
worldwide insurance market with
repuiable insurers of good standing in
respect of that risk; or

the insurance premium payable for
insuring that risk is at such a leve! that
the risk is not generally being insurad
against in the worldwide insurance
market with reputable insurers of good
standing by contractors in the United
Kingdom;

“Unprogrammed Maintenance Work” has the meaning given in Clause 23.8;
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"Unreasonable Act”

“UtHities”

‘VAT®

WAT Sum”

"Vitiating Act”

“Warning Notice”

“Works"

means any act or omission which is conirary {o
any reasenable instructon, guidance or rutes for
the operation or management of the Facilitiss;

hag the meaning given in the Ssarvice Level
Specification;

means valug added tax at the rate prévailing at
the time of the relevant supply charged in
accordance with the provisions of the Value
Added Tax Act 1994,

has the meaning given in Clausa 35 (VAT and
Consfruction industry Tax Deducilion Scheme);

has the meaning given in Endorsement 2,
Bection 3 (Endorsermenf) of Schedule Part 15
{Insurance Requirements),

means a nofice validly served by the Authority’s
Representalive on DBFM Ceo under Glause 24.3
(Warning Notices), specifying that it is 2 Waming
Notive and selting ouwi the oircumstances that
have given rise to the Issue thereof;

means (a) the OH-Site Works; and (b) the design
(including the preparation of sl Design Dala),
construction, festing, commissioning and
compietion of the Faciities (including any
termporary  works) and  the installation  of
Equipment to be performed by DBFM Co in
accordance with this Agreament (as varied,
amended or supplemented from time to time in
accordance with this Agreement}.
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SECTION 2
IKTERPRETATION

This Agreement shall be interpreted acoording to the Tollowing provisions, unless the context raquires
a different meaning:

1

10

11

The headings and margingl notes and references to them in this Agreement shall be
deemed not to be part of this Agreement and shall not be taken info consideration in the
interpretation of this Agreament. '

Except where the context expressiy raquires otherwise, references to Clauses, Sub-clsuses,
paragraphs, sub-paragraphs and parts of the Schedule are referencas to Clauses, Sub-
clauses, paragraphs, sub-paragraphs and paris of the Schedule to this Agreement and
references to Sections, Appendices and Altachments (if any} are references o Sections,
Appendices and Attachments {0 or contained in this Agreement.

The Schedule and Altachments {f any) o this Agreement arg integral parls of this
Agresment and 2 reference to this Agreement includes & reference to the Schedule and the
Attachments (if any}.

Words impotting persons shali, where the context so requires or admits, include individuats,
firms, parinerships, trusts, corporations, governmants, governmental bodies, suthorities,
agencias, unincorporated bodies of persons or associations and any organisations having
legal capacily.

Where the context so requires words importing the singular only also include the plurel and
vice versa and words importing the masculine shall be construed as including the feminine
or the neuter or vice versa,

The language of this Agreement is English. All correspondenss, notices, drawings, Design
Data, test reports, ceriificstes, speclfications and information shall be in English. Al
operating and maintenance instructions, nama plates, Identification {absls, insfructions and
notices to the public and staff and aif other written, printed or electronically readable matter
reguirted in accordance with, or for purposes envisaged by, this Agreement shall be in
English.

Save where stated fo the confrary, refersnces to any agreement or document include
{subject {0 all relevant approvals and any othar provisions of this Agreement concerning
ameandments 1o agreements or documents) a reference to that agreement or document as
amended, supplemented, substituted, novated or assigned.

References to any Law are 1o be construed as references to that Law as from time to time
amended or fo any Law from time to fime replacing, extending, consolidating or amending
tha same provided that the provisions of this paragraph shall be without prejudice to the
operation of Clause 32 {Changes in Law) and Schedule Part 16 {Change Prolocof) which
shall oparate in relation to a2 Change in Law on the basls set oul in this Agreement.

Without prejudice to Clauss 57.1, references to a public organisation {other than the
Authority} shall be deemed to include & reference fo any successor o such public
organisation or any crganisation or aniity which has taken over gither or both the relevant
functions and relevant responsibilities of such public organisation.

Without prejudice to Clause 57.1, references o other persons {(other than the Authority and
DBFM Co} shalt include their successors and assignees.

References to a deliberate act or omission of the Authority or any Authority Party shall be
construed having regard (o the interactive nature of the activities of the Authority and of
DBFM Co and the expression shall exclude acts or omissions which were within the
cerdemnplation of the parties or which were otherwiss provided for in this Agreement.
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12

13

14

15

18

17

18

19

20

21

The words in this Agreement shall bear their natural meaning. The parfies have had the
opporiunity to take legal advice on ithis Agreement and no term shall, therefore, be
gonstruad contra proferentem,

Reference fo *parties” means the parties to this Agreement and references to "z parly” mean
one of the partias to this Agreement.

In construing this Agreement, the rule known as the ejusdem generis rule shall not apply nor
shall any similar rule or approach to the construction of this Agreement and accordingly
general words introduced or follawed by the word “other” or “including” or “in particular” shall
not ba given a restrictive meaning because they are followed or preceded {as the case may
be) by particular examples intended {o fall within the meaning of the general words.

All of DBFM Co's chligations, duties and responstbilities shall be consirued as separate
abligations, duties and responsibilities owed to the Authority and to be performed at DBFM
Co’s own cost and expense,

Unless expressly stated otherwise, references to amgunts or sums expressed {o ba "index
linked” are references to amounts or sums n 1 April 2013 ("Base Date”) prices which
require to be adjusted whenever the provision containing the amount or sum is given effect
in accordance with this Agreement to reflect the effects of inflation afier that date. The
adiusiment shall be measured by changes in the refevant index published for that Contract
Year as calcuiated in accordance with the following formula:

RFI,

Amount or sum in 1 Aprit 2013 prices x
¥

Where RPly is the value of the Retail Prices Index published or determined with respect to
the month of February most recently preceding the date when the provision in question is to
be given effect and RPIy is the value of the Retail Prices Index in respect of the Base Date
helng 247.6,

Reference to a document belng in the Agreed Form is a reference 1o the form of the relevant
document {or where appropriate the form of relevant document on disc) agreed between the
parties and for the purpose of identification sither {i} initialled by each of them or on their
biehalf; or {i) entered into on or arcund the Commencemaent Date.

The operation of the Housing Grants, Construction and Regeneration Act 1896 upon any
Project Document shall not affect the rights or obligations of the parties under this
Agreement.

Words in parenthesis and italics appearing after a Clause reference or a reference to a
Schedule Part are inserted for sase of reference only. If there is any discrepancy between
the Clause reference and the words appearing in parenthesis and ialics after the Clause
reference, the Clause reference shall prevail,

Where this Agreement states that an obligation shall be peiformed "no later than® or “within”
or “by” a prescribed number of Business Days after a stipulated dats or evant, or "no later
than” or “by™ a stipulated date or event which is a preseribed number of Business Days after
a stipulated date or event, the latest time for performance shalt be Spm an the fast Business
Bay for performance of the nbligations concerned.

Where this Agreement stafes that an cbiigation shall be performed “no later than” or "within”
or “by” a prescribed number of Business Days before a stipulated date or eveni, or “no {ater
than” or "by* a stipulated date or event which 5 a prescribed number of Business Days
before a stipulated date or event, the lafest Hime for performance shall be Spm on the last
Business Day Tor performance of the obligations concerned.
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SCHEDULE PART 2
COMPLETION COCUMENTS
SECTION 1

DOCUMENTS TO BE DELIVERED BY DBFM CO

Unless an original document is specifically requested, & copy (certified by an officer of DBFM Co as
being a true copy) of each of the following documents is to be delivered by DBFM Co fo the Authority
in sccordance with Clause 2.1 {Execufion and Delivery of Documernts} of this Agreement:

1

2

106

11

[NOT USED)

The Inttial Funding Agreements and certification from DBFM Ce that {1} the Initiai Funding
Agreemenis have become unconditional {other than any condition relafing to the
conditionality of this Agresment) and {2} that all conditions o the availabiiity of funds to
DBFM Co under the Inftlal Funding Agreemenis have been satisfied or waived,
ascompanted by evidence of the same.

The Construction Cenfract, the Services Contract and the Performance Guarantees,
exscuted by the parties o such agreements.

An original of the Funders' Direst Agreemsnt, the Independent Tester Confract, the
Insurance Proceeds Account Agreement, the Collateral Agreements and the brokers letters
of undertaking relating io the Insumnces referred o in paragraph 11 below in the Agreed
Form, executed by the parties o such agreements {other than the Authority}.

Extracts from the minutes of the meeting of the board of directors {certified as trug and
accurate by the Secretary, a direcior or an authorised officer of sach of DBFM Co, the
Confracior, the Service Provider, the Shareholders, Holdco, and the guarantors under the
Performance Guarantees and each of the other parties to the documents listed in Section 1
{Documents o be delivered by DBFM Co} of Scheduls Part 2 (Completion Doeuments), at
which resolutions were passed approving the execution, delivery and performance of each
relevant document to which such person is expressed o be a party and in each case
authorising a named person or persons to execute and deliver each such document and any
other documents {o be delivered by it pursuant to it. For the avgidance of doubt, this
requirement shall not extend fo the Senior Funders nor to any thind party provider of credit
enhancemsnt required under any of the Projest Documents,

A certificate of the Secretary, a director or an authorised offiser of each of the companies
referred fo in paragraph 5 above setfing out the names and specimen signatures of the
person or persens named in the relevant certified extract,

Evidence of the share subscriptions required under the Note Holder Support Agresment and
other shareholder funding commitments having been made by the Shareholders in DBFM
Co and Holdco.

Evidence that DBFM Co has agreed to be treated as the only client for the Projsct for the
purposes of the COM Regulations.

DBFM Co's and Holdeo’s Certificate of Incorperation and of any Certificate of {ncorporation
on Change of Name,

The Articles of Assogiation of DBFM Co and Holdco.
The insurance broker's letter of undertaking, evidence of the insurances required in

accordance with Clause 53 (Insurances) having been {aken out by DBFM Co and that the
policies comply with the requirements of this Agreement, and ap estimate by the insurance
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12

13

14

broker of the premiums for the Operational Insurances for the first year of the Operational
Term,

Two computer disk copies of the Financial Model audited by Mazars LLP, Towsr Bridge
House, StKatharine's Way, E1W 10D, London.

Evidence that the Insurance Proceeds Account has baen opened.

An originat duly exgcuted copy of this Agresment,
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SECTION 2

RBOCUMENTS TO BE DELIVERED BY THE AUTHORITY

The Authority shall defiver to DBFM Co the following documents:

1

An origingl copy of the Funders’ Direct Agreement, the Collstersl Agreements, the
ndependent Testsr Conbragt, the Ihsurtnce Proceeds Account Agreement and this
Agresment, duly executad by the Authority.

A cerified copy of
21 The report and minutes of the Authority dated 30 Gctober 2014 relsling fo the
Project;

2.2 The report and minutes of the Authority dated 26 May 2015 retating to the Project;
23 The repori and minutes of the Authority dated 9 June 2015 relating to the Projest;

2.4 The repert and minutes of the Authority dated 19 January 2076 relating o the
Project; and

25 The report and minutes of the Authorily dated 2 February 2016 relating to the
Project,

which, together, (i} approve the exscution, delivery and performance of the documents
referred to in paragraph 1 above (i) approve the subscription for equily and subordinated
debt by the Authority and (jii} authorise a named person or persons to execute and deliver
each such document and any documents to be dellvered by it pursuant thereto,

A certificate of the relevant officer of the Authority setling out the names and specimean

signatures of the person or persons named in the resolution of the Authority referred to in
paragraph 2 above.

A certificate issued pursuant to the Local Gavernment (Contracts) Act 1997,
A certified copy of the letter from the Scottish Government fo the Authority confirming the
initial terms of the revenue grant funding to be provided to the Authority in respect of the

Project.

A copy of the Authority's scheme of delsgation, scheme of administration, standing orders
and financial instructions certified as being the most up to date and accurate versions.

Original duly executed copies of;

7.1 Letier of delegation from the Authority's Service Director - Regulatory Services {o
the Authority's Chief Legal Officer;

7.2 Letter from the Authority's Chief Legal Officer to the Authority’s Service Direclor —
Regulatory Services acceptling the delegation of authority,

7.3 Letter from the Authorilys Servive Direclor — Regulatory Services to the
Authority's Chief Financial Officer in ferma of paragraph 28 of the Authority's
Financial Regulations;

7.4 Letter from the Authority's Chief Financlal Officer {o the Authoiily’'s Service

Director — Regulatory Services approving the delegation in terms of paragraph 28
of the Authorily’s Financial Regulations; and
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7.5 Letter from the Authority’s Service Director — Regulatory Services fo DBFM Cao, the
Senior Agent, Faclity Agent and Original Lender in relation to the Project.

Confirmation from the Authority and the Scottish Futures Trusi addressed to the Senior
Funders, Facility Agent and Security Agent that it did not receive any notice of claim against
it of breach of any public procurement duty, law or tender process in respest of or refating to
the voluntary ex ante transparency notice published in respect of the South East Hub
Territory on 24 December 2018 during the 10 day standstill periad following the publication
of the notice.
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SCHEDULE PART 3

KEY WORKS PERSONNEL

""""""""" - Title [ Contact Details " Responsibifities




SCHEDULE PART 4

FUNDERS’ DIRECT AGREEMENT

The Funders Direct Agresment Is in the Agreed Form.
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SCHEDLULE PART 5
LAND MATTERS
SECTION 14

TITLE COMDITIONS

The servitude rights referred fo in the Land Certificate Title Number ROX 12369, being:

i

The haritable and iredeemable servilude right in favour of the adjoining land ghown outlined
in green on the plan with drawing referance ALIDOYR0S, Revision F sat out in Bection 4 (Sie
Fians} of Schedule Part & {(Land Malters) {the "Benefitiad Property®) to lay, install and
congirust services (including waler, sewage, eleciicily, gas, felecommunications or othars}
including alt necessary supporting infrastructure and wires, sewers, pipes, drains, cables,
duets ang the flke over, across, under and through those areas of the Site shown hatched
blue on the plan with drawing reference AL{DDHB03, Revision F set out In Seclion 4 {Sie
Pians) of Scheduls Part 5 {Land Maflers) and thereafter keep such services in place and
use the said services.

A servitude right of access in favour of the Benefitted Proparty to those areas of the Site
halched biue on the plan with drawing reference AL({00)003, Revision F set out in Section 4
(Site Plans) of Schedule Part 5 {(Land Matters) with all necessary workeen and vehicles for
the purpose of laying, installing, constructing, inspecting, repairing, maintaining, renewing,
replacing services (whether drainage, sewerage, water, electricity, telephone or cihers)
subject to giving the Authority (or their successors) af least 14 days written notice, except in
the case of an emergency with such notice as reasonably practicable in an emergency
situation shall be given to the Estates Manager of the Scottish Barders Councit (which netice
shall be communicated as scon as reasonably practicable to DBFM Co by the Authority).

DBFM Co and any DBFM Co Party shall not be permitted to use any part of the Site except
(a) as otherwise provided for in this Agreement, or (b) with the express permission of the
Authority.

All conditions contained in any wayleaves, deeds of servifude or other similar agreements
enterad into or to be enterad info pursuant (o Clause 9.6,
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SECTION 2

RESERVED RIGHTS

Thers are reserved rights for all third perlies, including statutory undertakers and adjoining proprietors
{or thelr successors and assigness) having equipment, apparatus, structures, cables or service media
{including public water, sewerage, drainage, eleclricity, gas, telephone or telecommunications} within
the Site as at Financial Close which were or should have been apparent from a visual inspection of
the Site or which were or should have been apparent from the sile investigations underiaken by
DBEFM Co pursuant to Clause 7.3 and Clauss 10 of {his Agreement.
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SECTION 3

ANCILLARY RIGHTS

These are the Anclliary Rights referred to in Clause 8 {Nafiure of Land interesis);

1 From the Commancement Date until the Actual Completion Date, exclusive rights of passage
over and within, access {0, occupation of, egress from and storage within the Ske.

2 From the Aclual Completion Date until the Expiry Date, a non-exclusive right of passage over
and within, aceess to, ocoupation of, egress from and storage within the Faclities.

3 From the Commengement Date until the Acfual Completion Date exclusive rights of passage
over and within, access te, nccupation of, egress from and slorage within the Croft Park Off-
Site Works Area.
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SECTION 4

SITE PLANS
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SCHEDULE PART &
CONSTRUCTION MAYTTERS
SECTION 1

PLANNING/CONSENTS
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SECTIONZ
SAFETY DURING CONSTRUCTION

in this Section 2 (Safety During Conshuction) of Schedule Pant 8 (Construction Matters) and
wherever used elsewhere in this Agreement;

1.1 "CDM Regulations” means the Construction (Design and Management)
Regulations 2015 (and “CDM Regulation” shall be construed accardingly}; and

1.2 "the cllent”, “tha Principal Designer” and “the Executive” shall have the same
meaning as are ascribed to them in the CDM Regulations.

In so far as net already doneg, within five (5) Business Days of the date of execution of this
Agreement, DBEM Co shall make and serve on the Authorify a netice in writing pursuant {o
CDM Regulation 4(8) that DBFM Co agrees fo be trealed as the only client in relation to the
Works for the purposas of the CDM Regulations. Notwithstanding DBFM Co agresing in
wiiting to be the only client in refation to CDWM Regulation 4(8), the Authority witl comiply with
its remaining dutles as sei out in COM Regulation 4{8). During the Project Term, DBFM Co
shall not, and shall not seek fo, withdraw, terminate or in any manner derogate from iis
declaration that i will act as, and its acceptance of its responsihiiities as, the client in relation
to the Works for the purposes of the CDM Reguiations. The Authorily will endorse iz
consent, in writing, to such election on the sald election and return it to DBFM Co within five
{5) Business Days of receipt.

DBFM Co warrants that it has skills, knowledge, organisational capability and experience ¢,
and shall, observe, perform and discharge or shall procure the observance, performance
and discharge of:

31 all the ohligations, requirements and dufies of the client arising under the CDM
Reguiations in connection with the Works and, where necessary, the provision of
the Services; and

3.2 alt obligations incumbeni on the dient under any Code of Practice or Guidance for
the time being approved by {he Hesalth and Safety Commission pursuant to the
Health and Safety at Work stc Act 1074 or issued in conneciion with the CDM
Regulations.

DBFM Co shall provide o the Authorily's Representative:

4.1 i 2 substantiaily compilete form on the Actual Completion Date; and

4.2 in final form within eight {8} weeks of the Actuat Compiation Date,

one (1) electronic copy {on computer disk, tape or other format) of the revised and updated

heatth and safety file and construction phase plan {current at that date) prepared pursuant fo

the CDM Regutations in relation to the Works and the Services and electronic or paper
copies of every amendment or update made to such file during the Project Term.
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SECTION 3
AUTHORITY'S CONSTRUCTION REQUIREMENTS

THE AUTHORITY’S CONSTRUCTION REQUIREMENTS ARE IN THE AGREED FORM
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SECTION 4
DBFM CO’S PROPOSALS

DBFM CO'S PROPOSALS ARE N THE AGREED FORM
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SECTION 5
REVIEWABLE DESIGN DATA

THE REVIEWABLE DESIGN DATA IS IN THE AGREED FORM
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SECTION &
ROOM DATA SHEETS

THE ROOM DATA SHEETS ARE IN THE AGREED FORM
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SECTION 7

THERMAL AND ENERGY EFFICIENCY TESTING PROCEDURE

REDACTED



SECTION 7

THERMAL AND ENERGY EFFICIENCY TESTING PROCEDURE

[REDACTED]
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SECTION 8
QUALITY PLANS {DESIGHN ANL CONSTRUCTION)

THE QUALITY PLANS {(DESIGN AND CONSTRUCTION) ARE IN THE AGREED FORM
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SECTION 9
COMMUNITY BENEFITS

DBFM Co agress o provide the following community banefils in sccordance with Clause 75
{Community Bensfils),

Tahle A

‘Agreed Commuinjty Benefit . - Target

1. &.18-1 Educational Opportunitiss «
work experience for pupils under 16

2. - 8.18-2 Educational Opporiunities —
work experience for pupiis over 16

3 8123 and B8.1a4 Educational
Opportunities — Site  visits  byfio
schonlsfeoileges

4. 8.1b-1 Recruitment and Training
Opporfunities, Direct Employment
(Operative) — persons to be engaged
as a full ime employee by the Tier
1,2 or 3 supply chain member

5. 8.1b-2 Recruitmeni and Training
Opportunities, Indiect Employment
(Cperative) — persons o be engaged
as a full fime employee by other than
the Tier 1, 2 or 3 supply chain
member

8, 81b-3 Recruiiment and Training
Opportunities, Professional
Employment

7. 8.1b-4 Recruitmernt and Training
Cppartunities, Apprentice
Employment ({includes New Entranis
and Semi-skilled, Skillssekers and
Skilis {o Build) — persons fo be
- engaged as a full time employee by
| the Tier 2 or 3 supply chain member.

8. 8.1b-5 Recruitrment and Training
Opportunities, Tralnee —persons
anhgaged as a full time employee by
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e Tier 2 or 3 supply chain member.

8.1-8 Recruilment and Training
Opportunities - Jobs Advertised

10.

Contractors

8.1b-7 Recruitment and Training
Opportunities - 8VQ Starts for Sub-

11.

Sub-Contraciors

B.15-8 Recruitment and Training
Cpportunities - SVQ Completions for

12,

Sub-Contraciors

8.1b-8 Recroftment and Training
Cpportunilies - Training Plans for

13.

for Sub-Contraciors

§.1b-10 Recruitment and Training
. Opportunities ~ Supervisor Training

14

Management Traming
: Contractars

8.1b-11 Recruitmeni and Training
Opportunities - Leadership and

for Sub-

|15

j
! 8.1b-12 Advanced H&S Training for

Bub-Contractors
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SCHEDULE PART 7

THE PROGRAMME

THE PROGRAMME 5 IN THE AGREED FORM
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REVIEW

1.1

1.2

1.3

SCHEDULE PART 8

REVIEW PROCEDURE

The pravisions of this Schedute Part § (Review Praocedure} shall apply whehever
any item, document or course of action is required to he reviewed, approved or
otherwise processed in accordance with Schedule Part & {Review Procedure).

Subject to any express provision of this Agreement, the manner, form and timing
of any submission 10 be made by DBFM Co to the Authority's Representative for
review under this Schedule Part B {Review Procedure} shall be a matter for DBFM
Co 1o determine. Each submission under this Schedule Part 8 {Review Procedire)
shall be accompanied by a copy of the proposed document lo be reviewed
{including, where applicable, any Reviewable Design Dataj or a statement of the
propased course of action (the entire contents of a submission being refarred to in
this Schedule Part 8 (Review Procedure) as & "Submitted ltem”}), In relation to
each Submitled ttem, the following procedure shall apply:

1,24 as soon as possible and, if the Submitted ltem comprises:
{a) an ilem of Reviewable Dasign Data;

{b) & revised Programme submitied pursuant o Clause 14
{Frogramme and Dates for Completion); or

{c} a document or proposed course of action submitted in the case
of {an emergency),

within fifteen (15) Business Days of the date of receipt of a submission
{or re-submission, as the case may be) of the Submitted fem to the
Authority's Representative (or such other period as the parlies may
agree), the Aulthority’s Representative shall return one copy of the
refevant Submitted ltem fo DBFM Co endorsed *ne comment” or {(subject
to and in accordance with paragraph 3 {Grounds for Objection))
“‘comments” as approptiate; and

1.2.2 subject to paragraph 1.4, if the Authority's Representative fails to return a
copy of any Submitted ltem {ncluding any re-submitted ltem) duly
endorsed in accordance with gparagraph 1.2.1, within fifteen {15}
Business Days {or within such other pericd as the parties may agree In
writing} of the date of s submission to the Authority’s Representative,
then the Authority's Representative shall be deemed 1o have returped
the Submitted ltem {o DBFM Co endorsed “no comment” (and, in the
case of Reviewable Design Data, endorsed "Leval A - no comment™).

i the Authorily's Representative ralses commients on any Submitted Hem in
accordance with paragraph 3 (Grounds for Qbjection) he shall state the ground
upon which such comments are based and the evidence ¢r other information
necessary o subsiantiate that ground. To the extent that the Authority’s
Representative comments on a Submitied Item other than on the basis set cut in
this Schedule Part 8 (Review Procedure), or fails {o comply with the provisions of
this paragraph, DBFM Co may, in ils discretion, either:

1.3.1 request written clarification of the basis for such comments and, if
clarification is not received within ten {10} Business Days of such request
by DBFM Co, refer the matter for determination in accordance with
Schedule Part 20 {Dispute Resolution Procedure); of

162



1.3.2 in the case of a Submitted ltem comprising Reviewable Design Data
only, al its own risk, and without prejudice to Clause 12 (The Design,
Constructkion and Commissioning Process), proceed with further design
or construction disregarding such comments pending the outeome of any
reference o the Dispute Resolution Procedurs that may be made by
either party.

1.4 in the case of any Submifted Hem of the type referred to in paragraph 3.10, a
failure by the Authority's Representative 1o endorse and return such Submitted
ltem within the period spacified in paragraph 1.2.2 shall ba desmed to constifute
an ohjection by the Authority's Representafive to such Submitted lem. i the
parfies fail to agree the form and content of such Submitted Hem, within ten (10)
Business Days following the expiry of the period specified In paragraph 1.2.2, the
matier shall be defermined in accordance with Schedule Part 20 (Dispule
Resolution Procedine).

FURTHER INFORMATION

DBFM Co shall submit any further or other information, data end documents {hat the
Authority's Representative réasonably requires in order to determine whether he has a basis
for raising comments or making cbjections to any Submitied Hem in sccordance with this
Schedule Part 8 {Review Procedwre). f DBFM Ce does not submif any such information,
data and documents, the Authority's Representative shall be entitied to:

24 comment on the Submitted ltem on the basis of the infornation, data and
decuments which have been provided; or

2.2 object to the Submitied ltem on the grounds that insufficient information, data and
documerits have bsen provided o enable the Authority's Representative fo
determine whether he has a legitimate basis for commenting or objecting in
accordance with this Schedule Part 8 (Review Procedure).

GROUNDS OF OBJECTION

The expression “raise comments” in this paragraph shall be construed o mean “raise
comments of make objections” unless the contrary appears from the coniext. The
Authority's Representstive may raise commenis in relalien o any Submitted Hem on the
grounds set oul in paragraph 2 (Further information) above or on the ground that the
Submitted ltem would {on the balance of probabllities breach any Law but otherwise may
raise comments in relation 10 4 Submitted ltem only as follows:

3.1 in refation to any Submitted ltem if:

311 D8FM Co's ability o perform its obligations under this Agreement would
fon the balance of probabilities) be adversely affected by the
implemaentation of the Submitted Hem; or

3.1.2 the implemantation of the Submitted ltem would (on the palance of
probabiiities} adversely affect any right of the Authority under this
Agreement or its ability to enforce any such right;

3.2 in relation to any Submitted llem submitled pursuant to Clause 4.1 {Anciffary
Doguments) if:

321 the Authority's ebility to perform its obdigations under this Agresment
would be adversely affected by the proposed course of action;

3.2.2 the Authority's or 2 Communily Services Provider's ability to provide the
relevant Community Services or to carry oul any of its statulory functions
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33

34

35

323

324

325

woldd (on the balance of probabiities) be adversely affected by the
propogsed course of action;

the propased colrse of siction would be likely to result in an increase to
the Authority's lizbilities or potential or contingent Eabiities under this
Agreement;

the proposed course of action would adversely affect any right of the
Authority under _this Agresmant or itg ability to enforce any such right; or

DBFM Co's abiiity to perform its obligations under this Agreement would
be materially adversely affected by the proposed course of action;

in refation to Reviewable Design Data submitted pursuard fo Clause 12.8:

331

3.3.2

333

which does not comprise 150 scale Room Lavout Drawings the
Awthority's Representative may raise commerds, subject to and in
accordance with paragraph 4 {Effect of Review) on the ground that the
Submitted ltem is not in accordance with:

{a) the Authority’s Construction Requirements; ancfor
{b) DBFM Co's Proposats;

which comprises a5 1:50 scale Room Layout Drawing in respeet of which
there is a corresponding generic 1:50 scale Room Layout Drawing for
the relevant room iype (which has previously been reviewed and
commented upon by the Authority's Represeniative in accordance with
this Schedule Part 8 {Review Frocedure)}, the Authority’s Representative
may raise commends, subject to and in accordance with paragraph 4
(Effect of Review), on the ground that the Submitied item does not
sotform to the generic 1:50 scale Room Layout Drawing; and

which comprises a 1:50 scale Room Layout Drawing in respect of which
there is ne carresponding generic 1:50 scale Room Layout Drawing for
the relevant room type (which has previously been reviewed and
commented upcn by the Authority's Representative in accordance with
this Schedule Part 8 (Review Procedura)), the Authority's Representative
may raise comments, subject to and in sccordance with paragraph 4
(Effect of Review), on the grounds that the Submitted [tem:

{a} is not iIn accordance with the Authorily's Construction
Reguiremeants and/or CEFM Co’s Proposals;

(b) NOT USED]

in refation to a proposal to amend DBFM Co's Proposals and rectify (part of) the
Works submitied pursuant fo Clause 12.8, on the grounds that, following the
amendment and reclification proposed:

3.4.1

342

DRFM Co's Proposals would not satisfy the Authority’s Construction
Requirements; andfor

the structural, mechanical and/or electrical performance of the Facilities
would not be of an equivalent standard of performance (o that set out in
DBFM $o's Proposals prior to their amendment or rectifieation (for the
purpose of this comparison disregarding the fault which reqtired the
amendment or reciification to he made};

NOT USED]
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3.6

3.7

38

3.8

it relation to the submission of any revised Programme pursuant to Clause 14
(Programme and Dates for Complstiony on the ground that the revised Programme
would no! {on the balance of probabilities) enable the Works to be complsted by
the Completion Date;

in retation {o the submission of any Quality Plan or part of a Quality Plan or any
ehanges to any Quality Plan pursyant to Clause 2.4 or Clause 200.7 or any quality
manual or procedure in accordance with Clause 20.9 (Qualily Manuals and
Procedurss), on the grounds that such Quality Plans, or parts of or changes {o
such Quaility Plans, quality manuals or pracedures, or the quality management
systems which they refleci, would not comply with:

371 in the case of the Design Quality Plan and the Construstion Quality Plan
referred to in Clauvse 20.8, the requirements referred fo in Section 2
{Quality Flans {Design and Consfruction)} of Schedule Part 6
{(Consfruction Matlers);, and

3.7.2  inthe tase of the Services Quality Plan referred to in Clause 20 {Quality
Assursnes), the requirements referrad to in Section 3 {Services Qualily
Pian) of Schedule Part 12 {Service Regulraments);

in relation fo the submission of any propesed revision or substitution far the
Method Statements or any part of any Method Statement (2s the case may be}
pursuant to Clause 22 4, on the grounds that;

ist the proposed revision or substitution is not in accordanice with Good
Industry Praclice;

382 the performance of the Services in accordance with the proposed
revision or substitution would {on the balance of probabilifies):

(a} be materially different from the performance of the Services in
accordance with the Method Statement prior {0 such proposed
revision or substitution; or

(b} ba lass lkely to achieve compliance with the Service Leve!
Specification; or

(e} have an adverse effect on the provision by the Authority or by
Community Services Provider of the relevant Community
Services al, or on the safety of any users of, the Faciities; or

3.8.3 the proposed revision or substitution would (on the balance of
probabilities) result in an inferior standard of performange of ihe Services
to the standard of performance in accordance with the Method Statement
prior 10 sUch proposad revision or substitution; and

in ralation to the submission of any Scheduwle of FProgrammed Maintenance
pursuant fo Clause 231, any revislon t¢ any Schedule of Programmed
Maintenance pursuant to Clause 23.4 or any submission of Unprogrammed
Maintenance ‘Works pursuant to Clause 23.8, on the grounds that;

aa carrying ouf the Programmed Mainienance or the Unprogrammed
Maintenance Works in the period or at the Smes suggested would {(on
the balance of probabiiiies) interfere with the operations of the Authority
andfor any Community Services Provider and such interference could be
avoided or mitigated by DBFM Co rescheduling the Programmed
Mairdenance or the Unprogrammed Malntenance Wuorks; or
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3.19

3972 in refation to the Schedule of Programmed Maintenance the proposed
hours for carrying out the Programmed Maintenanhce are not consistent
with the principies set out in Appendix 2, Table B to this Schedule Part 8
{Raview Frocedure), or

383  the proposed method of performance of the Programmed Maintenance
or the Unprogrammed Maintenance Works would not be in accordance
with the Service Level Specification; or

3.84 ° the safety of users of the Facilities would {on the balance of probabilities)
be adversely affected; or

385  the perind for camying out the Programmed Maintenance or the
Unprogrammed Maintenanice Works would {on the balance of
probabilities) exceed the peried reascnably required for the relevant
works,

tn refaiion to the submission of DBFM Co's proposals for the Handback Works, the
Handback Programme and the Handback Amount pursuant to Schedule Part 18
(Handback Procedure}, on the grounds that:

3101 in the case of the Handback Works, DBFM Co's proposals Wi not {on
the balarice of probabilities) ensure that the Handback Requirements are
achieved by the Expiry Date;

3.10.2  inthe case of the Handback Programime, parformance of the Handback
Works in accordance with the programme is not {on the balance of
probabllities) capable of achieving satisfaction of the Handback
Requirements by the Expiry Date; and

3.10.3 i the case of the Handback Amount, it does not represent the cost of
carrying out the Handback Works according o the Hapdback
FProgramme and the provisions of Schedule Part 18 {MHandback
Procedure},

EFFECT OF REVIEW

4.1

4.2

4.3

Any Submitted ftem which is returned or deemed o have been returmed by the
Authority's Representative endorsed "no comment” (and in the case of Reviewable
Design Dala, endorsed "Level A - no comment”) shall be complied with or
implemented (as the case may be) by DBFM Co.

in the case of any Submitted ltem other than Reviewable Design Data, if the
Authority's Representative refurns the Submitted llem to DBFM Co endorsad
“‘comments”, DBFM Co shall comply with such Submitted ftem after amendment in
accordance with the comments unless DBFM Co disputes that any such comment
is on grounds permitted by this Agreement, in which case DBFM Co or the
Authority’s Representative may refer the matter for determination in accordance
with Schedule Part 20 {Dispute Resoliition Procedure) and DBFM Co shalt not act
on the Submitted ltem until such matier is so determined ar otherwise agreed.

In the case of a Submilted ftem comprising Reviewable Design Data, if the
Auihority's Representative refurns the Submitted |tem endorsed other than “Level
A - no comment”, DBFM Co shall:

4.3.1 where the Authorily’s Represeniative has endorsed the Submilted Hftem
"Level B - proceed subject to amendment as noted”, either proceed to
construct or proceed to the next level of desigh of the part of the Works
to which the Submilied liem relates but take info account any
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4.4

4.5

amendments required by the Authorly's Represenigiive in his
comments;

4.3.2 where the Authority's Representative has endorsed thie Submitted Hem
"Level C - subject to amendment as noted” not act tpon the Submitted
ltem, amend the Submitied Hem in accordance with the Authority's
Representative’s comments and re-submit the same to the Authority’s
Reprasentative in accordance with paragraph 4.4; and

433  where the Authority's Representative has endorsed the Submifted ltem
“Lave!l D - rejected” not act upon the Submitted lterm, amend the
Submitted Hem and re-submit the Submitled lem fo the Authority’s
Representafive in accordance with paragraph 4.4,

unless DBFM Co disputes that any such comment or proposed amandment is on
grounds permitted by this Agreement, in which case DRFM Co or tha Authority's
Representative may refer the matter for determination in accordange with
Schedule Part 20 (Dispute Resolution Procedure) and DBFM Co shall not act on
the Submitted {tem uniil such matter is so determined or otherwise agresd except
at fts own tisk it accordance with paragraph 1.3.2.

Within ters {10) Business Days of receiving the commenis of the Authority's
Representative on any Submitted itern comprising Reviewable Design Data,
DBF#M Co shall {except in the case contemplated in paragraph 4.3.1) send a copy
of the Submitied Hem as amended to the Authority's Representative pursuant fo
paragraph 4.3 and the provisions of paragraphs 1.2.1, 4.1 and 4.3 shall apply
{changed according to context) to such re-submission.

The retumn oF deemed returrs of any Submitted ltem endorsed “no comment® {of in
the case of Reviewable Design Daia endorsed “Level A - no comment” of
otherwise endorsed in accordance with paragrapb 4.3.1 or 4,3.2) shafl mean that
the relevant Submitted liem may he used or implemented for the purposes for
which it is intended buf, save to the extent expressly staled in this Agreement
inciuding, without fimitation, as spedifisd In Appendix 1 Table A to this Schedule
Part 8 {Review Procedure), such return or deemed return of any Submitted ltem
shall not atherwise rellove DBFM Cao of its obligations under this Agresment nor is
i an acknowledgement by the Authority that DBFM Co has compiied with such
obligations.

DOCUMENTATION MANAGEMENT

51

82

5.3

DBFM Co shall issue one (1) electronic copy and three (3) paper copies of all
Submitled ltemns & the Authority and complle and maintain a regisier of the date
and conterds of the submission of all Submitted items.

DBFM Co shall compiie and maintain & register of the date of recaipt and content
of alf Submitted ltams that are returned or deemed to be returned by the
Authority's Representative,

Save to the exient sef out In Appendix 1, Table A fo this Schedule Part 8 (Revisw
Procedire} or glsewhere in this Schadule Part 8 {Review Progedure), no review,
comment of approval by the Authority shall operate to exclude or limit DBFM Co's
obligations or [labilites under this Agreement (or the Authority’s rights under this
Agrsement).

CHANGES

8.1

No approval or comment of any failure to give or make an approval or comment
under this Schedule Part 8 shall constitute a Change save to the extent provided
in this Schedule Part 8 {Review Procedure).
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6.2

6.3

H, having received comments from the Authority's Represeniativa, DBEM Co
considars that compliance with those comments would amount f¢ a Change,
DBFM Co shali, before complying with the comments, notify the Authority of the
same and, i it is agreed by the parties or determined pursuant (o Schedule Part 20
(Dispute Resclution Procedura) that a Change would arise if the commenits were
complied with, the Authority may, if it wishes, implement the Change and it shall
be dealt with in accordance with Schedule Part 16 {Change Protocol). Any faillure
by DBFM Co to notify the Authority that it considers compliance with any
comments of the Authoritys Representative would amount to & Change shall
constitita an irevocable acceptance by DBFM Co that any compliance with the
Authorily’s comments shall be without cost to the Authority and without any
extension of ime,

No alteration or modification to the design, quality and quantity of the Works

arising from the development of detalled design or from the co-ordination of the
design shall be construed or regarded as a Change.
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APPENDIX 1

TABLE A

Approved RDD Item
(by category)

Scale

Meaning of “Level A - no comment® and "Level B —
: proceed subject i amendment as noted” endorsement of
Reviewable Design Data under Schedule Part 8 {Review
FProcedure} ({including both the actual and deemed
endorsement).

Room Dala Sheets

nfa

A “Level A -~ no comment” endarsement or a ‘Level B -
proceed subject to amendment as noted” endorsement of
any room data sheet means that DBFM Co may proceed
to construct in accordance with the Submitted Hem and
that the Authority is safisfied that the design and other
information in the relevant room data sheet satisfics

. Operational Functionality.

Drawings —
Development Control

Plan

11250

A “Level A - no comment® endorsement or a “Level B -
proseed subject to amendment as noted® endersement of
any 11250 scale development control plan means that
! DBFM Co may proceed to construct in aecordance with
the Submitted llem and that the Authority is satisfied that
the design and other information contained in the refevant
. drawing satisfies Operational Functionality.

Drawings —

Site Plan

{500

A “Level A - no comment” endorsement or a “Level B -
pracesd subject to amendment as noted” endorsement of
any 1.8500 scale site plan means that DBFMW Co may
proceed 0 construct in acoordance with the Submitted
item and that the Authority is satisfied that the desigh and
other information containgd in the relevant drawing
satisfies Operational Functionality.

Drawings —

Floor Plans

T 7300

A 'Level A - no comment” endorsement or a “Level B -
proceed subject to amendment as noted” endorsement of
any 1200 scale flosr plan means that DBFM Co may
proceed to construct in accordance with the Submitted
Hem and that the Authority is satisfied that the design and
olher information contained in the relevant drawing
satisfies the Operational Functionality,

Drawings —

Room Layouts (including

room elevations) &

. Reflected ceiling plans

1:50

A “Level A - no comment” endorsement ar a "lLevel B -
proceed subject to amendment as noted” endorsement of
any 1:00 scale room layout and/or reflected ceiling drawing
means that DBFM Co may proceed to construct in
accordance with the Submitted lem and that the Authority
is satisfied (o the exdent of the design and other
infarmation contained in the relevant drawing) that the
design and other infopmation in the relevant drawing
satisfies Operationat Funclionality.

i Drawings —

| Departmental plans

L 1:50

A “Level A - no comment® endorsement or & “Level B ~
proceed subject to amendment ags noted” endorsement of
any 1;50 scale departmental plan means that DBFM Co
may proceed o construct in accordance with the
Submitted ltem and that the Authority is satisfied {io the
extent of the design and other information contained in the .
relevant drawing) that the design and other information in
the relevant drawing satisfies Operational Functionality.
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APPENDIX 2
HOURS FOR PROGRAMMED MAINTENANCE

Subject to paragraphs 3 10 5 below, DBFM Co shall carry out Programmed Mainienance at
the Faclliies during the howrs of B8.00am fo Bpm on Monday to Friday ("Hours for
Programmad Maintenance”)

DBFM Co may, with the consent of the Authority {which consent shall not be upreasonably
withheld) carry ot Maintenence Works outside the Howrs for Programimed Maintenance
provided always that i shall tske into account:

2.1 ine likely disturbance io the Authority andfor any Communily Service Provider
andior their slaff and users within the immediale area where the Mainienance
Werks are to be undertaken;

2.2 the likely disturbance to adiacent areas, the Authofity andior any Community
Bervice Provider andfor thelr staff and users in those adjacent areas that may be
affected by the Maintenance Works fo be undertaken in the area{s) identified in
2.1 above; and

23 sompliance with the Law.

Subject to paragraph 4, DEFM Co shail have access o the Fagilities during the Hours for
Programimed Malnienance to carry out Programmed Mairdenance,

Where DBFM Co requires access fo an area of the Facilities during the Mours for
Programmed Maintenance, DBFM Co will comsult with and obtain the consent of the
Authority's Representative concerning dates, times and periods during which Programmed
Maintenance is to be undertaken in the relevant to areas so as to minimise disruption to
those areas,

The Authority may request DBFM Co to carry out Programmed Maintenance autside tha
Howrs for Frogrammed Maintenance in the event that the carrying out of such Programmed
Maintenance during the Hours for Programmed Maintenance would adversely affect ihe use
of the department or area.
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SCHEDULE PART 9
COLLATERAL AGREEMENTS
SECTION 1
CONTRACTOR'S COLLATERAL AGREEMENT

The Contractor's Collateral Agreement (s in the Agrasd Form.
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SECTION 2
SERVICE PROVIDER COLLATERAL AGREEMENT

The Service Provider's Collateral Agreemant is in the Agreed Form,

172



SECTION 3

KEY SUB-CONTRACTOR COLLATERAL AGREEMENT

REDACTED



SCHEDULE PART 10

OUTLINE COMMISSIONING PROGRAMME

REDACTED



Appendix A

Commissioning Responsibilities

REDACTED



Appendix B

Completion Criteria

REDACTED



SCHEDULE PART M1
EQUIPMENT

SECTION 1

1 DEFINITIONS

For the purposes of this Part 11 of the Schedule {Equinpmenf), unless the conlext otharwise requires:

*Equipment” means the equipment listed in the Equipment
List and Responsibilities Malrix;

*Equiprmient Installation Table’ means the eguipment instaflation fable
contained in Appendix 2 to this Part 11 of the
Schedule (Equipment);

“Equipment List and Responsibilifies means the equipment list and respongibifities
Matrix” matrix contained in Appendix 1 to this Fart 11
of the Schedule (Equipment);

“Group 1 Equipment” means those items of equipment identified as
being “Group 1" in the Equipment List and
Responsibilities Matrix;

“Group 2 Equipment” means those items of eguipment ideniified as
being “Group 2" in the Equipment List and
Responsibilities Mafrix;

"Group 3 Equipment’ means those items of equipment identified as
being “Group 3" in the Equipment List and
Responsthilities Matrix;

“Group 4 Equipment” means those items of equipment identifled as
being “Group 4" in the Equipment List and
Responsibilities Matrix;

“Group 5 Equipment” means those items of equipment identified as
being "Groug 5" in the Equipment List and
Responsibilities Matrix;

“Hockey Pitch Carpet” means the ftem of equipment referred o as
the *Hockey Pitch Carpet’ in the Equipment
List and Responsibilities Matrix;
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2 GROUP 1 EQUIPMENT

2.4

2.2

DBFM Co shall at its own cost procure, install and commission the Group 1
Equipment at the Facilities as part of the Works in accordance with the
Aathority’s Construction Regquirements, the Final Commissioning Programme
and DBFM Co’s Proposals.

DBFM Co shall at #s own cost repair, maintain and replace the Group 1
Equipment in accordance with the Service Level Specification and the Method
Statements. '

3 GROUP 2 EQUIPMENT

3.1

32

DBEN Co shall at Hs own cost procure, install and commission the Group 2
Equipment at the Facllity as part of the Works In accuordance with the
Authoritias Construction Requirements, the Final Commissioning Programme
and DBFM Co's Proposals,

The Authority shall at its own cost repair, maintain and replace the Group 2
Equipment and DBFM Co shall have no responsibility to maintain, replace or
dispose of Group 2 Equipment.

4 GROUP 3 EQUIPMENT

4.1

42

4.3

4.4

The Authority shall at is own cost:

4.1.1 pracure and deliver to DBFM Co the Group 3 Equipment for installation

by DBFM Co at the Facilities in accordance with the Final
Commissioning Programme;

412 without prejudice to paragraph 4.1.1, ensure that the relevant items are

delivered to the Facilitles during the relevant periods set out in the Final
Commissioning Programme and in accordance with patagraph 4.7; and

4.1.3 provide to DBFM Co the design information relsting to Group 3

Equipment listed in the Equipment Instaliation Table within the relevant
time periods specified therain or otherwise as agreed belween the
parfies.

Four {4) months prier to the programmed installation date for the Hockey Filch
Carpet the partles shall carry out a2 joint inspection of the same in order to
esiablish its condition and to determine whether it is suitable for insiallation and
cemmissioning by DEBFMV Co in accordance with DBFM Co's obligations under
this Agreement. |n the event that the parlies agree or it is determined following
such joint inspection that the Hockey Pitch Carpet is in a condition which is not
suitable for installation and commissioning by DBFM Co in accordance with
DBFM Co's obligations under this Agresment, the Authority shall procure the
repair or replacement of the Hockey Pitch Carpet as soen as reascnably
practicable.

Subject o the Authority complying with iis obligations centained in paragraph
4.1 above, DBFM Co shall install and commission the Group 3 Equipment at
the Facllities in accordance with the Final Commissioning Programme, the
Authority's Construgtion Requirements and DBFM Co's Proposals

The Authority shall be responsible for the maintenance, replacement and

disposal of the Group 3 Equipment and DBFM Co shalt have no responsibility
to meintain or replace or dispose of the Group 3 Equipment.
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4.5

4.8

4.7

4.8

48

4.10

DBFM Co shali give the Authorlty not less than fwenty five (25} Business Days
prior written notice of the date upon which DBFM Co reguires the Authority to
procure the delivery of Group 3 Equipment to be instalied and coramissionad
by DBFM Co in accordance with paragraph 4.3,

Lach notice given pursuant o paragraph 4.5 shall specify:

4.6.1 the item or #ems of Group 3 Equipment 1o be delivered by the Authority;

48.2 the kocation on the Sile to which that Group 3 Equipment is to be

deliverad by the Authorify; and

463 the daie upon which DBFM Co requires the Authority fo deliver the

relevant item or items of Group 3 Equipment.

Without prejudice 1o paragraph 4.1, the Authority shall deliver, or shall procure
delivery of the relevant Bem er ifems of and/or pertaining to the Group 3
Eguipment on the date specified in the relevant nofice issued by DBFM Co
pursuant to paragraph 4.5 to such location as set out in paragraph 4.6.2 {which
for the avoidance of doubl, must be safely accessible by those persons
delivering the retevant item or items of Equipment).

Following dellvery of the Group 3 Eguipment pursuant {o paragraph 4.7, DBFM
Co shall procure the safe and appropriste storage of the same untii the
completion of installation of the Group 3 Equipment by DBFM Co.

If at the time of installing or commissioning the Group 3 Equipment, such Group
3 Eguipment is found to be damaged, does not properly funciion or otherwise
doas net correspond with the ilems to be procured by the Authority pursuant to
paragraph 4.1 to slfow successiuf completion of commissioning o ocour, then
the Authority shall procure the repair or replacemernt of such Group 3
Equipment as soon as reasohably practicable, having regard to the iength of
time generaily taken te procure such Group 3 Equipment or procure repairs io
such Group 3 Eguipment PROVIDED THAT whare such Group 3 Equipment is
damaged or does not function properly to allow commissioning le otour due fo
the acts or omissions of DBFM Co or any DBEM Co Party, then DBFM Co shall
reimburse the Authority for any cosis reasonably and properly incurred by fhe
Authority in procuring the repair or replacement of such Group 3 Equipment
within twenty (20} Business Days of receipt of a demand thereof together with
supporting information.

[f:

4101 at the time of installing or commissioning the Group 3 Equipmant, such

Group 3 Equipment is found o be demaged, does not properly function
or otherwise does not correspond with the items to be precursd by the
Authority pursuant to paragraph 4.1 to allow successful complefion of
instaltation or commissioning o occur; andfor

4.10.2 a replacemesnt Hockey Pitch Carpet is not delivered by the Authority in

accordance with paragraph 4.2 above within the period reguired {o install
and commission the Hockey Pitch Carpet as set out in the Programme,

then the relevant Group 3 Equipment {including for the avoidance of doubt the
Hockey Plich Carpety shall be disregarded for the purposes of assessing
whether the Fadilities are complete In accordance with the Completion
Criteria and Ciauges 17.12 tp 17,17 of this Agreement save where such Group
3 Equipment is damaged or doas not function propelly to sllow installation or
commissioning to stcur due to the acts or omissions of DBFI Co or any DBFM
Co Party.
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411

In the event that parageaph 4.10 applies, as soon as reasonably practicable
and in any event within 3 months (the "Group 3 Longstop Date”) of the date
that the Authority delivers the repaired or repiacement item of Group 3
Equipment DBFM Co shall complele the installation and commissioning of such
item of Group 3 Equipment provided that the Authority shall reimburse DBFM
Co in respect of any additional costs reasonably and properly incurred by
DBEM Co in installing and commissioning such item of Group 3 Equipment
pursuant to this paragreph 4.11. In the event that DBFM Co has not completed
the installation and commissioning of such itern of Group 3 Equipment by the
Group 3 Longstop Date the Authority shall have the right fo complete the
installation and comnissioning of such item of Group 3 Equipment itself and
DBFM Co shall reimburse the Authorlty in respect of all costs, reasonably and
property incurred by the Authority in respect of such instaliation and
commissioning of such tem of Group 3 Equipment.

5 GROUP 4 EQUIPMENT

5.1

5.2

The Authority shail at its own cost procure, install and commission the Group 4
Equipment at the Facilties as part of the Authority's Post Completion
Commuissioning and shall provide to DBEFM Co the design information relating
to Group 4 Equipment listed in the Equipment Insiallation Table within the
relevant time pericds specified therein or otherwise as agreed between the
narties.

The Authority shall be respensible for the maintenance, replacement and
disposal of the Group 4 Equipment and DBFM Co shall have no responsibility
to maintain or replace or dispose of the Group 4 Equipmant. I such Group 4
Eguipment is damaged or does not function properly to altow commissioning to
ocour due to the acts or omissions of DBFM Co or any DBFM Co Party, then
BBFM Co shall reimburse the Authority for any cosis reasonably and properly
inturred by the Autharity in procuring the repair of @ replacement item of Group
4 Equipment within twenty {20) Business Days of receipt of a2 demand thereof
together with supporting information,

8 GROUP 5 EQUIPMENT

8.1

6.2

8.3

The Authority shall at its awn cost procure, install and commission the Group 5
Equipment at the Facllities as part of the Authority's Commissioning and shall
provide to DBFM Co the design information relating to Group 5 Equipment
lisied in the Equipmsnt installalion Table within the ralevant time petiods
specifiad therein or otherwise as agreed belween the parties,

The Authority shall be responsible for the maintenance, replacement and
disposal of the Group 5 Equipment and DEBFM Co shall have no responsibility
to maintain or replace or dispose of the Group 5 Equipment. if such Group 5
Equipment is damagad or does not function propery to alow commissioning to
ocour due to the acts or omissions of DBFM Co or any DBFM Co Party, then
DBFtd Co shall reimburse the Authority for any costs reasonably and propetly
incurred by the Authority in procuring the repair of a replacement ifern of Group
§ Equipment within twenty (20} Business Days of reteipt of a demand thereof
together with supporting information.

The parties acknowiedge and agree that the exercise or failure to exercise any
of the Authority's rights under this paragraph 6 shall not prevent DBFM Co from
otherwise achleving the Actual Completion Dale it accardance with Clause 17
of this Agreement,
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4

GENERAL

Each Party shall at its own expense parform its obligations described In this Schedule
Part 11 (Equinment).
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Appendix 1

Equipment List
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Appendix 2

Equipment Installation Tahle
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SCHEDULE PART 12
SERVICE REQUIRENMENTS
SECTION 1
SERVICE LEVEL SPECGIFICATION

THE SERVICE LEVEL SPECIFICATION 15 IN THE AGREED FORM
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SECTION 2
METHOD STATEMENTS

THE METHOD STATEMENTS ARE IN THE AGREED FORM
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SECTION 3
SERVICES QUALITY PLAN

THE SERVICES QUALITY PLAN IS IN THE AGREED FORM
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SCHEDULE PART 13

INDEPENDENT TESTER CONTRACT

The Independent Tester Contract ig in the Agreed Form.

199



SCHEBULE PART 14
PAYMENT MECHANISM

SECTION 1

INTERPRETATION

In this Schedule Part 14 (Payment Mechanist and elsewhere in this Agreemen! (save where -
Schedule Part 1 (Definifions and Interpretafion) provides to the contrary) the following words shall

have ths following meanings:

“Annual Service Payment”

“Availability Failure”

“Avatiability Standards”

“Core Times"

"Daily SUF"

llDayl?

“Doaduction Period” or “DbsY

means the sum in pounds sterling calcutated in accordance with
paragraph 2 {Annual Service Payment) of Seclion 2 {Calcufation
of Service Paymenis) of this Schedule Part 14 (Payment
Mechanismy;

subject to Section 4 {Temporary Repalrs) of this Schedule Part
14 (Fayment Mechanisin), means a Service Event which has nol
heen Rectified within the relevant Reglification Period and which
causes 4 Functional Area 1o be Unavaiahble;

means the service requirements identifled as such, set put in the
Service Level Specification;

has the meaning given in the Service Level Specification and
"Core Time” means & time within Core Times;

means, on a Day, the aggregate GSUs for all of the Functional
Areas that have Core Time on that {Jay;

means a peried of 24 hours, beginning at 00:00 hours, during
which there are Care Times:

{8) where the relevani Performance Failure or Availability
Failure arises foliowing a Service Event in respect of
which g Rectification Period is specified in the Availability
Standards or the Performance Standards, as applicable,

i if the Service Fallure Time occurs before or during
Core Time for the ralevant Functional Ares on a
Day, means the number of Days that elapse from
and including that Day lo, and including, the Day
on which the Logged Ractification Time occurs, but
excludes the Day on which {he Logged
Rectification Time occurs if the Logged
Rectification Time is before the commencement of
Cora Time for the relevant Functional Area on that
Day, and

dny i the Service Failure Time ocours after the expiry
of Core Times for the relevant Functional Area on
a Day, means the number of Days that elapge from
and including the next Day to, and Including, the
Day on which fhe Logged Rechfication Time
oceirs, but excludes the Day on which the Logged
Reclification Time ocours if this occurs before
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“External Utility Fallura”

“Gross Monthly Availability
Dreduction”

“Gross Servica Units”™ or
“GsUs”

"Helpdosk"

“Logged Rectification Time”

“Logged Report Time”

“Major Perfarmance Failurg”

commencement of Core Time for the relevant
Funciional Area on that Day; and

(b}  where the relevant Performance Failure arises following a
Bervice Event in respect of which no Recfification Period
is specified in the Performance Standards, as applicable,
means 1;

means afailure in:

(@) the supply of gas, eleckricity, waler, telephone or
tsletommunications services to the Site; or

(b} the service ang facility of discharging water and sewerage
from the Site

where such failure originates on the side of the relevant Utility
Point that is owned or confrodled by the relevant utility provider
and provided that such failure hasg not arisen as a result of an act
or omission of DBFM Co or a DBFM Co Party;

means, for Contract Mordh "n", the amount in pounds sterling
gatcuiated by the formula:

SUR x TMGSUF
where:

TMGSUF means, for Contract Month "n°, the aggregate of the
Daity SUF of all the Days in that Centract Monih;

means the number of service units attributed to each Functional
Area as set out in the payment mechanism model in the Agreed
Form i Appendix 2 o this Schedule Part 14 (Payment
Macharnismy;

means the helpdesk facilitieg established by DBFM Co pursuant
to the Service Level Specification;

means the time which is shown in the Heipdesk records
maiitained by DBFM Co in accordance with the Service Level
Bpecification as being the time when a Service Event was
Rectified or Remedied, as the case may be, or, in the event that
a failure affecting the Helpdesk occurs, as shown on the manual
Halpdesk reconds maintained by DBFM Co;

maans the dale and time which is shown in the Helpdesk
records maintained by DBFM Co in accordance with the Service
Level Specification as being the date and time at which a
Saivice Raport was raceived by the Helpdesk or, ¥ a failure
affecting the Helpdesk occurs, as shown on the manual
Heipdesk records maintained by DBFM Co;

means a Performance Failure which has been designated as

such in the Service Level Specification or in this Schedule Part
14 {Payment Mechanism);
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“Medium Perfermance Failure”

“Minimum Agreed Availability
Standards™

“Mirimum Availability
Deduetion”

“Minor Performance Fallure"

“Meanthiy Service Payment”

“Pass Through Costs”

“Performatice Failure”

“Porformance Standards”

“Parmanent Repair”

“Parmanent Repair Beadline”

means a Performance Falure which has been designated as
such in the Service Leve! Specification or in this Schedule Part
14 {Payment Mechanism);

means the minimum standards with which a Functiona!l Area
mus! comply, as agreed between the Authority and DBFM Co,
for the period untll a Permanent Repair can be undertaken;

means, in any Contract Year 'n® an amount in pounds sterling
calcutated using the following formula;

_ N
MAD, = MAD, x(l-—IF}—I-((MAz)g x;p)x[1+.@’§TW ﬂ

b P

where

MAD, is the Minfmum Availability Deduction applicable for the
relevant Contract Year;

MAD, is £80, or, where the relevant Functional Ares is
Unavailable but Used, is £25

IF is the indexation factor being 4. ‘B‘S Vos

RPi, is the value of the Retall Price Index published or
determined with respect to the month of February which most
recently precedes the relevant Confract Year; and

RPl, is the wvalue of the Retall Price Index published or
determined with respect io the Base Date;

means a Performance Failure which has been designated as
such in the Service Level Specification of in this Schedule Pari
14 {Payment Mechanismy},

means the sum in pounds sterling calculated in accordance with
paragraph 1 of Section 2 {Calculation of Service Payments} of
this Schadule Parl 14 {Payment Mechanism),

means costs payable to DBFM Co pursuant to Section 6 (Fass
Through Costs) of this Schedule Part 14 (Payment Mechanism),

subject to Section 4 (Temporary Repairs) of this Schedule Part
14 {Payment Mechanism), means a Service Event relating lo a
Performance Standard which has not been Rectified within the
relevant Hectification Perlad {if any);

means the service requirements identified as such, set out in the
Service Level Specification;

means Reutification following the agreement of a Temporary
Repair;

has the meaning given in paragraph 1.2 of Section 4 {Temporary
Repairs) of this Schedule Part 14 (Payment Mechanismy;
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“Rectiflcation™

“Rectification Pariod”

“Remedial Perlod"”

t ‘Rﬁ m ady!!

“Hervice Event”

“Service Failure Time”

means, following the occcumrence of a Service Event, making
goud the Service Event so that the subject matier of the Service
Event complios with the levels of Service required pursuant to
this Agresment which shall, without prejudice to the generality of
the foregeing, include (a) restoring all functional capability and
{b} ensuring that any Functional Area which has been affected
by the relevant Service Event complies with the Availzbility
Standards and the Performance Standards, as applicable, and
“‘Reetify” and "Ractifying” shall be construed accordingly,;

means, where applicable, the period of time speciflied in the
Avallability Standards or the Performance Standards, as the
case may be, allowed for the Racification of the relevant Service
Event, which period:

{@) shell commence af the logged Report Time (f the
Logped Report Time oocurs during Core Time for the
refevant Functional Area); or

{b)  If the Logged Report Time occurs outwith Core Time for
the relevant Functional Area, shall commence at the
commencement of the knmediaiely {ollowing Core Time
for the relevant Funciional Area!

prwided that:

subject to DBFM Co having prompily nofified the
Authority's Representative of fhe fact and having
recorded the same on the Helpdesk system, the
Rectfication Period shall be extended by any pericd
during which DBFM Co was prevented or interrupled by
the Authority and any Authority Party from Rectifying any
fallure to mest the Availability Standards or Performance
Standards; and

if the Hectification Perlod would atherwise expire ocutside
Core Time for the relevant Functional Arez, it shail be
extended 50 as to expire immediately prior 1o the start of
the next Core Time for the relevant Functional Area;

means, where applicable, the period of time specified In the
Performance Standards within which DBFM Co must Remedy a
Service Event;

rmeans the sclions or lasks, detailed in the column headed
Remedial Period/Remedy In the Performance Standards,
required to remedy a Performance Failure and "Remedied” shall
be construed accordingly;

means an incident or state of affairs which does not meet or
comply with the Performance Standards and/or does not salisfy
the Availability Standards;

means the date and time when a Semwvice BEvent becomes a
Performance Faillure or an Availability Faillure, as the case may
be;
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“Service Report”

“Service Unit Rate™ or “SUR"

“Service Units Affected” or
lﬁSuA”

“Service Units of the Facllities™
or “SUF”

“Temporary Repair”

“Unavailabla”

“Unavailable but Used”

“Utifity Point”

‘“Whaole Facilities Unavallabillty
Threshold”

“Whole Facilities Unavailability
Gonditions”

has the meaning given in Seclion 1 {Service Leve! Specification)
of Schedule Part 12 {Senvice Requirements);

maans, for Confract Year "n", the amount in pounds sterling
calculated by the formula:

o | _ASPn
TAGSUF

where:

ASP,, is the Annugl Service Payment for Contract Year ™’
caiculaled In accordance with paragraph 2 of Sedclion 2
(Calcufation of Service Paymenis) of this Schedule Part 4
{Payment Mechanism) and

TAGSUF means, for Confract Year 'n”, the aggregate of the
Daily SUF in respect of all of the Days in that Conlract Year;

means the {otal Gross Service Units of {he Functional Areas
affected by an Availability Falfure;

mezns the tolal number of Gross Service Units atiributable to
the Facilities as sef out in Appendix 2 of this Schedule Fart 14
{Payment Mechanism);

meang, in respect of the accurrence of a Service Event, works of
a temporary nature that do nof constitute Reclification but satisfy
the Minimum Agreed Availabllity Standards and substantially
make good the relevant Service Event for the period uniil a
Fermanent Repair can be undertaken;

mieans in relaflon {o a Functional Area that such Functional Arga
I8 in & siate or condition which doees not comply with any one or
maore of the Availability Standards;

means in refation fo any Functional Area that it is Unavailable
but is used by the Authority for its normal purpose at any time
(apart from the purposes of evacuating the Eunctional Areas and
the fime taken for such evacuation} during the Core Timas
including for the avoidance of doubt, for the peovigion of
Comamiunity  Services during which It would otherwise be
Unavailable;

means the location at which the relevant utility first enters the
Facilities;

means that Functional Areas having aggregete Gross Service
Units equal to or greater than 30% of the Service Units of the
Facilities are Unavailable or Unavailable but Used;

means any of the following conditfons:

{a) the Whole Facilittes Unavallability Threshold ig exceeded;

or
(b]

more than 25% percent of the total pupil toilet provision
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{c}

for the Facilities, for either sex, is Unavaitable; or

any failure by DBFM Co to provide the kitchen facilities
which resulis in the Authorily being unable lo provide a
material number of meals onh any Day at the Facilities
wrtess DBFM Co makes alternative arrangements for the
provision of school meals {the additional costs of which
will be at the DBFM Co's expenss} which are accepiabis
to the Authority.
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1

SECTION 2

CALCULATION OF SERVICE PAYMENTS

MONTHLY SERVICE PAYMENT

1.1

12

Galoulate the Monthiy Service Paymeni pavable in respect of a Sontract Month “n’
using the following formuta:

ASP Y
MSP, = [—---—’i -3 D, ,+PTC
7

where:
MSP is the Monthly Service Payment for the Condract Month n;

ASP, is the Annuzal Service Payment for the Contract Year in which
Cordract Moenth n ocours, calculated in accordance with paragraph 2 below;

ID ., is the sum of Dedustions in respect of performancs of the Services during
the Contract Month that was two (2] months prior to Gontract Month n as shown in
the Monthly Bervice Report for that Contract Month and caloulated in accordance
with fhe provisions set out in Section 3 {(Deductions from Monthly Service
Payments) of this Schedule Part 14 {(Paymerd Mechanism),

PTC means any Pass Through Costs due for which supporling uncontested
invoices from DBFM Co's suppliers are available;

In the Contract Month in which the Payment GCommencement Date fails, uniess the
Payment Commencemant Date is the first day of that Contract Manth, and in the
last Contract Month of the Project Term, unless the last day of the Project Term is
the last day of that Contract Month, adjust ASP, for the purposes of paragraph 1.1
above pro rata to reflect the actual number of days in the relevant Confract Month
from and including the Payment Commencerent Date (for the first month) and (for
the fast month} up to and including the last day of the Project Term (for the last
monthl,

ANNUAL SERVICE PAYMENT

Calcidate the Annual Service Payment for any Contract Year *n” using the following formisa:

ASP, = ASPx{1—1F)+ {{Asz;xfpl{i + wﬂ

where;

RPI,

ASP, is the Annual Service Payment for the relevant Contract Year;

ASP, is the value for ASPe stated in Appendix 1 fo this Schedule Part 14 (Payment
Mecharismy (being the Annual Serdce Payment at the Base Dale), subject io any
adjustments made from time {o time in accordance with any express provision of this
Agreement;
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IF is the indexstion factor being 2045 %

RP, is the value of the Retall Pricss Index published or determined with respect to the
month of February which most recently precedes the relevant Contract Year; and

RPI, Is the value of the Retall Prices Index published or determined with respect to the Base
Date.
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SECTION 3

DEDUCTIONS FROM MONTMLY SERVICE PAYMENTS

ENTITLEMENT TO MAKE DEDUCTIONS

1.1

1.2

1.3

1.4

1.5

If at any time after the Payment Commencement Date an Availability Fallure or a
Perforrrance Fallure cocowrs the Authority will be entitled, subject to paragraphs 1.2
and 1.4 of this Seetion 3 {Deductions from Monthly Service Payments) and paragraph
1 of Section 4 {Temporary Repairs and Alfermative Accommodation), to make
Deductions in caloulating the Monihly Service Payment in respsct of that Availlability
Failure or Performance Falure, calcuizied in accordance with this Section 3
{Deductions from Monthiy Service Paymenis) of Schedule Part 14 (Fayment
Mechanism).

in caloulating the #Monthly Service Payment for Contract Month "n", the madimum
agaregate of ali Deductions that the Authority may make in respect of Coniract Mornth
"n-2" is the Gross Monthly Avallability Deduction for Contract Month "n-2",

In any Coptract Month whers the value of ¥Dn-2 exceeds the value of ASPR/12, the
Monthiy Service Payment due by the Authority shall be an amount equal to PTC for
that Contract Month but the Authority shall, in caleulating the Maonthly Service
Payment in respect of the following and {to the extent necessary) any subseguent
Contract Months, be entitled to carry forward and set off the amount of such excess
ageinst the amount by which the value of ASPn/12 exceeds the value of IDn-2 {as
such values are caleulated in the following Contract Menth and (o the extent
necessary) any subsequent Contract Months) until the amount of guch excess has
been set-off in full. To ihe extent that any such extess has no been set off as at the
earlier o occur of the Expiry Date and the Termination Bate, then an amount equal to
such excess shalf be immediately due and payable by DBFM Co to the Authority.

To the exient that an Availability Failure or g Parformance Failure;

14,1 is ihe result of an Excusing Cause; or

1.4.2 i the result of an External Utility Failure,

the Authority shall not be entitied o make Dedustions.

To the extent {hat an Avaflability Failure or a Performance Faifure is the result of:
1.5.1 & Rellef Evant; or

15.2 an event of Force Majeure,

the Authority shall be entitted io make Deductions but any such Deductions shall be
disregarded for the purposes of Clauss 24.3 and Clauss 40.1.8.

DEDUCTIONS FOR PERFORMANGCE FAILURES

2.1

Subject to paragraphs 1 (Entitlerment to make Deductions) and § {Repeated Faifures)
of this Section 3 {Deductions from Monthly Service Paymenis), the amount of the
Deduction in respect of a Performance Faliure 5 calculaled using the foliowing
formula:

D=PFDxDP
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where:

D means the amount (in pounds sterling) of the Deducton in
respect of the Performance Fallure; and

FPFD means:

{a} in the casze of 2 Minor Performance Failure, the sum
of (£50), index linked;

{b) in the case of a Medium Performance Failure, the
sum of (£100), index linked;

(<} in the case of a Major Performance Failure, the sum
of (£150}, index linked;

2.2 In the case of a Service Event for which no Rectification Period is specified in the
Performance Standard, a Performance Fallure ocours immediately upon the
gecurrence of the Service Event and, if # Is not Remedied within the relevant
Remedial Periad, it will reoccur at the expiry of the Remedial Period and the Remedial
Period shall recommence and s6 on until such time as the Performance Failure has
been Remedied,

2.3 No Deduction may be made by the Autharily from the Monthly Service Payment for
the relevant Conlbract Month in respect of any Minor Performance Failure i the total
number of Minor Performance Failures which have oceurred in the relevant Goniract
WMonth is not more than three (3}.

Where two (2) ar more Performance Failures occur in @ Functional Area during a Day, only the
Performance Failure that results in the highest Deduction will apply.

DEEMED PERFORMANCE FAILURES

if DBFM Co fails to monitor or accurately report a Service Event, a Performance Failure or an
Avalilability Failure then, without prejudice to the Deduction 1o be made in respect of the relevant
FPerformance Falture or Availability Failure {if any), the failure to monitor or raport the Service
Event, Performance Failure or Availability Faillure will be deemed to be a new Medium
Performance Failure unless the circumstances set out in paragraph 8 of Section 5 {Failure by
DBEFM Co to Monitor or Report) apply, In which case there shall be deemed to be a new Major
Performance Failure.

DEDUCTIONS FOR AVAILABILITY FAILURES

44 Subject to paragraphs 1 (Entitfement lo make Deductions) and 5 {Repeeted Failures)
of this Section 3 (Deductions from Morithly Ssrvice Paymenis), and subject also to
paragraph 4.2 and paragraph 4.3 below where applicable, the amount of the
Deduction in respect of an Availablility Failure is the higher of:
41.1 the Minimum Availability Deduction; and
412 an amount calculated in accordance with the Tollowing formula;
D= SA x SUR xDP

where;

N means the amount (in pounds sterding) of the Deduction in respect of the Availability
Faifure
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4.2 Whare the relevant Functional Area is Unavailable but Used the Deduction for the
Availahility Fallure shalt be reduced by 50%.

43 If on the relevant Day any of the Whole Facilities Unavailability Conditiohs are met
then, for the purpose of the formula in paragraph 4.1 above the SUA will be deemed to
be equal to SUF.

REPEATED FAILURES

&1 Subjert to paragraph 1 (Entifferment to make Deductions) of this Section 3 {Deductions
from Monthly Service Payments) if:

§.1.1 a Performance Failure in respect of the same Petformance Standard
{excluding Performance Slandard FM853; or

51.2 an Availability Failure in respect of the same Availahility Standard,

aoours three {3) or more times in a rolling period of three (3) consecutive Contract Months, then
the Deductlon calculated pursuant (o paragraph 2 (Deductions for Performance Fallures) or
paragraph 4 {Deduclions for Availability Fajfures) of this Seclion 3 (Deductions from Monthly
Service Payments) for the fourth {4™) and each subsequent such Performance Failure andior
the fourth (4™) and each subsequent such Availabliity Faiture during the relevant period of three
{3) consecutive Confract Months shall be multiplisd by 1.5.

5.2 Sublect to paragraph 1 {Entiflerment to make Deductions) of this Section 3 (Deductions
from Monthly Service Payments) f a Performance Failure relafing to Performance
Standard FM6G5 ocours twelve (12} or more times in a rolling period of three (3}
consecutive Contract Manths, then the Dedudtion calculated pursuant to paragraph 2
(Deductions for Performance Failures) of this Seclion 3 {Deductions from Monthly
Service Payments) for the thirteanth (13th) and sach subsequent such Pearformance
Faflure during the relevant period of three (3} consecutive Confract Months shall be
muitiplied by 1.5.

REPEATED RECTIFICATION
If four (4} or more Service Evenis occur in any rolting seven {7) day period and:

6.1 gach such Service Event is In connection with the same Performance Standard or
Avatiabitity Standard,

8.2 each such Service Event affects the same Functional Area; and
6.3 there is good reason to believe that the root cause of each such Service Event is the
same

then, notwithstanding paragraph 2.3 and notwithstanding that DBFM Co achieves Rectification
of the Service Evenis within the relevant Reclification Period, there will be deemed to be a
Major Performance Failure.

EFFECT QOF UNAVAILABILITY ON OTHER DEDUCTIONS

7.4 Subject to paragraphs 7.2 and 7.3, if a Performance Failure oocurs affecting a
Functional Area and the Service Event giving rise {o the Performance Failure also
gives rise to an Availabiiity Fallure affecting that Functionsl Area, only tha deductions
for the Availability Faliure apply.

7.2 if an Availability Failure affects a Functiona! Area and the Authority does not zontinue
o wuse thal Functional Area, the Authority shall not, undil Rectification of that
Availability Failure, be enlitled to make further Deductions in respect of that Funetional
Areg other than in respect of the Availability Failure.
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7.3 i a Funclional Area is Unavailable but Used, the Authority will be entitled to make
Deductions in respect of any Performance Fallures affecting that Functional Area,
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SECTION 4

TEMPCRARY REPAIRS

if DBFM Co informs the Authority that it is unable 1o Rectify a Service Evant within the specified
Rectification Period due to the need for specialised malerials or persannel thatl are not, and
cannot reasonably be expecied to be, immediately available zt the Facilities but that a
Termporary Repair can be sffecied:

11 DBFM Co may carry out the Temporary Repair proposed by DBFM Co unless the
Authority. acting reasonably, considers thal, if the Temporary Repair proposed by
DBFM Co iz carried out, the relevant Functional Area will not be fit for use for the
Community Services for which it is normally used; and

1.2 where a Temporary Repair is permilted pursuant to paragragh 1.1, the Authority and
DBFM Co must act roasonably to agree a date and time (the "Permanent Repair
Deadline”) by which a Pemnanent Repair must be made, giving DBFEM Co a
reasonable period within which to carry oul the Permanent Repair.

Daring any period beginning at the time when a Temporaty Repair has been approved by the
Authority and ending at the earlier of:

2.1 the time at which a Permanent Repair is successfully completed; ang
2.2 the Permanent Repair Deadling,
the Availability Standards will be replaced by the Minimum Agreed Availability Standards.

if an agresd Temporary Repair iz completed by DBFM Co before the Permanent Repair
Deadline and resuits in the Functional Area affected by the relevant Service Event satisfying the
Minimum Agreed Avsilability Standards, the date and fime shown in the Helpdesk records
maintalned by DBFM Co in accordance with the Service Leve! Specification as being the date
and time when the Temporary Repair was completed (or, in the svent thal a falture affecting the
Helpdesk occurs, as shown on the manual Helpdesk records maintained by DBFM Co as beling
ihe date and time when the Temporary Repair was completed) shall he deemed o be the
Logged Rectificaiion Time for that Service Event for the purpose of determining the value of DP
in the formula in paragraph 4 {Deductions for Availability Faitures) in Section 3 {Beductions from
Monithly Service Payments} of this Schedule Part 14 (Paymsnt Mechanism.

If the Permanent Repair is not carried out by the Permanent Repair Deadiine, a Performance
Fallure or, as the case may be, an Avallabillty Fallure, will occur at that date and time and the
provisions of paragraph 2 {Deductions for Performance Falfures), paragraph 4 (Deductions for
Avallability Faifigres) and, if applicable, paragraph 5 (Repeafed Fallures) of Saction 3
{Deductions from Monithly Service Payments) of this Schedule Part 14 (Payvmeni Mechanisim)
shall apply.
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SECTION &

FARLURE BY DBFM CO TO MONITOR OR REPORT

1 Subject to paragraphs 2 to 4 inclusive of this Section 5 (Faifure by DBFM Co fo Monitor or
Reporf), the Performance Monitoring Report produced by DBFM Co for any Contract Month
shall be the source of the factual information regarding the performance of the Services for the
relevant Confract Month for the purposes of calculating the Peductions pursuard fo Section 3
{Deductions from Monthly Service Payments) of this Schedule Part 14 (Payment Mechanism).

2 Either party may give written notice to the other if it believes there i$ an error or grsission in a
Monthly Service Report provided that, save In the circumsiances referred o in paragraph €
below, such notice must be given before the end of the Contract Month that falls two Contract
Moriths after the Contract Month in which the relevant Monthly Service Report was submifted by
OBFM Co. The parties shall sndeaveur t0 agres the amendments requirad to rectify the error or
omission {if any} within 10 Business Days of notice being given In gccorgance with this
paragraph 2, failing which either party may, on giving written notice {o the other, refer the matter
to the Dispute Resoiution Procedure.

3 Vhere DBFM Co fails to monitor or accurately to report a Performance Failure or an Avaliability
Failure in the ciroumstances referred 10 in paragraph 8 of this Secticn 5 (Faifure by DBFM Co o
Monitor or Reporf), for the purpoges of paragraph 1 of Section 1 {General Requirements) of
Schedute Part 19 (Record Provisions) the Authority shall be deemed to have reasonable cause
o require that DBFM Co shall make avaiiable io the Authority for inspection such of the records
referred to in paragraphs 10 and 11 of Section 2 {Records fo be Keph) of Scheadule Part 19
{Record Provisions) as the Authority may specify.

4 DBFM Co shall upon submission of a valid invoice pay to the Autharity a sum equal to the costs
reasonably incumed by the Authority in carrying out any inspection and investigation of records
made avaitable pursuant to paragraph 3 above.

5 if the Authority’s inspection or investigalion of records made avallable pursuant (o paragraph 3
above revegls any further matters of the types referred o in paragraphs 2 and 3 ghove, those
matters shall be dealt with in acsordance with paragraph 2 or 3 as appropriate and the Authority
shall, in addition, be entited to make Deductions in respect of any Perdarmance Failures or
Avallahility Failures in the manner prescribed Section 3 (Deductions from Monthiy Service
Payments) of this Schadule Part 14 (Payment Mechanism). The Monthly Service Payment for
the Coniract Month in which any such Deduction would {(but for the error or omission in the
Performance Monitoring Report) have been made shall be re-calculated fo take account of
such Deduction and the amount of such Deduction shall be immediately due and payable by
DBFM Co to the Authority together with interest at the Default Interest Rale from the dale on
which the Authority paid the Monthly Invoice for the relevant Contract Month uniil the date on
which payment is made by DBFM Co.

G For the purposes of paragraphs 2 and 3 of this Section 5 (Fafflure by DBFM Co to Monifor or
Reporf) the relevant circumstances are:

6.1 frauditent action of inaction; or
6.2 deliberate misrepresentation; or
6.3 gross misconduct or gross incompefence,
in each case on the part of BBFM Co or 2 DBFM Co Party,
The provisions of this Seclion 5 (Fallure by DBFM Co o Munitor or Report) shall be without prejudice to

any rights of the Authorily in this Agreement pursuant to Clause 24 (Mon#toring of Performance}, Clause
40 {DBFM Co Events of Defaulf) and Clause 44 (Corrupt Gifts and Payments).
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SECTION 6
PASS THROUGH COSTS

UTILITY CHARGES AND CRC ENERGY EFFICIENCY SCHEME PAYMENTS

1.1

1.2

RATES

The Authority is responsible for all connection, line rental and usage telephone
charges.

The Authorify ie responsible for any past and future payments in connection with the
CRC Energy Efficiency Scheme relating to the Facliities.

[NOT USED)

OPERATIONAL INSURANCE PREMIUNMS

3.1

3.2

Subject to paragraph 3.2, DBFM Co may include the premiyms paid by DBFM Co to
fake out and maintain the Operational insurances in accordance with Clause 53 in the
Monthly Service Payment in accordance with paragraph 1 (Monihly Service Payment)
of Section 2 {Calculation of Service FPaymenis) of this Schedule Part 14 {Payment
Mechanism) on the basis of the cost incurred by DBFM Co and supported by an
appropriate premium notices from the refevant insurer.

There shalt be excluded from the premiums referrad to in paragraph 3.1, a sum equal
to any portion of the premiums atiributable to any issue or factor cother than
circumstances generally prevailng in the relevant insurance market and
circuristances attributable to malicious damage to the Facitities or the claims history
of the Authority or any Authority Party.
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APPENDIX 1
ANNUAL SERVICE PAYMENTS AT BASE DATE

Total base value for the ASP is £ { .ol ol ‘Q-?S .00
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APPENDIX 2
FUNCTIONAL AREAS AND GSUs

Part 1 - GSUs

Gross Service Units or GSUs means the number of service unils attributed to each Funcliona! Area as set
out in the payment mechanism model in the Agreed Form, '

Past 2 — Zoning Drawings
The Zoning Drawings {versten 1} are the Zoning Drawings in the Agreed Form.
Ground Fioor Plan

First Floor Plan
Second Floor Plan
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SCHEDULE PART 15

INSURANCE REQUIREMENTS

REDACTED



SCHEDULE PART 16

CHANGE PROTOCZOL

SECTION 1

DEFINITIONS

in this Schedute Part 16 (Change Protocal) and elsewhere in this Agreement (save where Schedule Part
1 provides to the contrary) the following words shall have the following meanings:

“Adiustment Date”

“Affordable”

"Approval Criteria”

“Approved Project’

*Assumption Adjustment”

*Authority Change”

“‘Authority Change Notice”

“Calguiation Date”

“Capital Cost”

“Catalogue of Small Works and
Services” and “Catalogue”

"Catalogue Price’

"Catalogue Review Date”

“Ch an g ew

means the date on which the adjusiment to the Annual
Service Paymenis iakes effect In accordance with the
provisions of this Agreement, or such other dale as is
agreed between the parties;

means within the revenue resource parameters delermined
by the Authority and notified in writing by it o DBFM Co as
available for a proposed High Value Change;

has the meaning given in paragraph 7 (Approval Criteria} of
Section 4 (High Vafus Changes) of this Schedule Part 16
{Change Protocaly,

has the meaning given in paragraph 8.2.1 of Section 4 {High
Valus Changes) of this Schedule Part 16 {Change Frofocol);

means gn adiustment {0 any of the assumptions contained
in the Financlal Model;

means, as the case may be, a Low Value Change, a
Wedium Value Change or a High Vaius Change;

means a notice issued in accordance with this Schedule
Part 16 {Change Protecol) requiring an Authority Changs;

means the relevant date for the purposes of calouwating the
incred Change Management Fee in accordance with
Section 4 {(High Value Ghanges) of this Schedule Part 16
(Change Protocoly;

means in relation to any High Value Change the zost of
carrying out the design, construction and commissioning of
any constfuction works required to implement that High
Valug Changs;

maans the list of prices and fime periods for types of Low
Value Changes set out in Appendix 1 Part 1 (Catalogue) to
this Schedule Part 16 (Change Profocal), as amended from
time o time in accordance with paragraph 3 (DBFM Co
Response and Authority Confirmation} of Section 2 (Low
Value Changes) of this Schedule Part 16 {Change Protosof);

means the tolal cost (excluding VAT) of carrving ot a Low
Yalue Change as set outin the Catalogue,

means sach third anniversary of the Commencement Date;
means a change in the Works, the Facililies andfor Servicas

or additional works and/or services or a change in the
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“‘Change in Cosis”

Authority's Policies that may be made under Clause 33
{Change Profocof) or this Schedule Part 16 {Chsngs
Profocoly;

means in respect of any Relevant Event, the effect of that
Relevant Event {whether of a one-off or recursing naturg,
and whether positive or negative) upon the sctual or
anticipated costs, losses or lishilities of DBFM Co and/or the
Confractor andior any Service Provider {without double

()

@)

(k3

~ocounting), including, as relevant, the foliowing:

the reasonable costs of complying with the
requirements of Clauses 24.9, 28 {Defay Evenis),
3z {Changes in Law) and/or Sections 2 (Low Value
Changes) o 4 (Migh Velye Changes) of ihis
Schedule Part 16 {Change Frofoood), including the
reasanable costs of preparation of design and
astimates;

the cosis of continued employment of, o making
redundant, staff who are ne longer required;

the costs of employing additional staff;
reascnable professional fees;

the costs to DBFM Co of financing any Relevant
Event {and the consequences thereof) induding
commitment fees and capital costs interest and
hedging costs, lost interest on any of DBFM Co's
own capital employed and any finance reguired
pending receipt of a lump sum payment or
adjustments to the Annual Service Payment;

the effects of costs on implemeniation of any
surance reinstatement in accordance with this
Agreement, including any adverse effect on the
insurance procseds payable to DBFM Co {whether
arsing from physical damage insurance or
business  interruption  insurance  {or  their
equivalent)) In  respect of that insurance
reinstalement and any extension of the peried of
implementation of the insurance rainstatemeant;

operating costs, of [ifecycle meintenance or
replacement costs;

Gapital Expenditure {or, in the case of a8 Relgvant
Event which is 2 Relevant Change in Law, Capital
Expenditure for which the Authority is responsible);

the costs required to ensure continued compliance
with the Funding Agresments;

any deductible or increase in the level of
deductible, or any increase in pramium under or in
respect of any insurance poticy; and

Direct Losses or Indirect Losses, including
reasonable iegal expenses on an indemnity basis;
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“Change in Ravenue®

"Ghange Management Fes”

"Cost”

“‘DBFM Co Change”

‘DBFM Ceo Notice of Change®

"‘Terogated Low Value Change”

‘Derogated Low Value Change Notice”

‘Estimate”

"Estimated Change in Project Costs”

*High Value Change”

means, in respect of any Relevant Event, the effect of that
Relevant Event {whether of a one-off or recurring nature,
and whether positive or negstive; upon the actual or
anticipated income of DBFM Co andfor any Service Provider
from any income committed from third parties (without
double counting);

means the fee calculated in accordance with paragraph 10
{information and netifications by the Authority o DBFM Cao
and cooperation of the Authority) of Section 4 (High Value
Changesy,; '

where used in the definitions of High VYalue Change and Low
Valde Change means the immediate cost that wilt be
incurred by DBFM Co {o implement the relavant Changs,
disregarding any Yhole Life Costs,

means a Change that is initiated by DBFM Co by submiiting
a DBFM Co Notice of Change to the Authority pursuant to
Saction 5 {OBFM Co Changes) of this Schedule Part 16
{Change Protocol),

has the meaning given in paragraph 1 of Section 5 (DBFAM
Co Changes) of ihis Schedule Part 16 (Change Protocal),

means:
(@) INOT USED]: and
(b} any other Low Value Change that:

i consists of minor works:
i. only gffects the interior of the Facilities;

i does not affect any of the mechanical
and electrical equipment of the Facilities;

iv, does not involve any interference with
the service media in the Facilifies;

¥, will net conflict with any Programmed
Maintenance; and

vi, will not prejudice any of the Operationa)
fnsurancas,

maans a nolice given by the Authority in accordance with
paragraph 1.2 of Section 2 (Low Value Changes) of this
Schedule Part 18 {Change Profosaly;

has the meaning given in paragraph 3 of Section 3 (Madium
Vaalue Changss) of this Schedule Part 18 {Change Protocol);

means, in respect of any Relevant Event, the aggregate of
any Change in Costs andlor {without double counting)
Change in Revenue (as relevant);

means:

{a) a Change requested by the Authority thal, in the
reasonable opinion of the Authority, is likely either
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“High Value Change Proposal’

“High Value Change Regulrements”
“High Value Change Stage 2
Submission”

“Incurred Change Management Fee®

“Input Adjustment’

"Kay Ratios"

*Logic Adjustment”

Low Value Change”

"Medium Value Change"

o Cost in excess of one hundrad thousand pounds
(£100,000} {index linked} or io require an
adjustment to the Annual Service Payment that on
a full year basis is two per cent (2%) of mors of the
Anhusl Service Payment in the relevant Confract
Year provided that the partiss may agree that such
a Change should instead be processed as 3
Madium Value Change; or

{b) any other Ghange that the parties agree is to be
treated as a High Value Change;

means & proposal satisfying the requiremenis of paragraph
3.4 of Section 4 (High Value Changes) of this Schedule Pari
16 {Change Profocaly;

has the meaning given in paragraph 2.1.3 of Section 4 {High
Valua Changes) of this Schedule Part 16 (Changs Protocol),

has the meaning given in paragraph 4.1.1 of Section 4 (MHigh
Vafue Changes} of this 8chedule Part 16 {Change Profocof);

means the amounts actyally incwred or payable by or on
behalf of DEFM Co up to the Calculation Date in respect of
matters identified by DBFM Co pursuant {o paragraphs 3.4.3
andfor 4.3.7 of Section 4 (High Value Changes) of this
Schedule as falling within the Changs Management Fee
{and not afready reimbursed by the Authority);

means any adjustment to the Financlal Mode! othar than
Assumplion Adjustment and Logic Adjustments;

means the following ratios:

{a) the LLCR (as defined in the Credit Agresment);
{b) the ADSCR (as defined in the Credit Agreement);
{c} the Base Case IRR; and

{d} the Bubordinated Debt Rate:

means an adjustment to the logic or formuiae contained in
the Financial Model;

means a Change which is either;

{2} of a fype listed in the Catalogue of Small Works
and Setvices; or

{0 is nof so fisted, but has an individual Cost not
exceading {en thousand pounds (£10,000} {index
linked), or as othenvise agresd from time o tme,
except for any request that would (if implemented)
increase ihe [ikekhood of DBFM Co failing to meet
the Authority's CGonstruction Requirements and/or
the Service Level Specification or materially and
adversely affect DBFM Co's abilily to perform is
obligations under this Agreement;

means a Change requested by the Authority which is not a
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“Post-Adjustment Financial Model”

“Pre-Adjustment Financial Model”

“Relevant Event”

‘Raview Procedure”

“Small Works and Services Rates’

“Stage 1 Approval’

“Stage 1 Approved Project”

“Stage 2 Approval”

“Yarget Cost”

"Third Party Costs”

“Whaola Life Cost”

Low Value Change or a High Value Change;

means the Financial Model in effect immediately following
the making of the relevant Adjustments:

means the Financial Model in effect immediately prior to the
making of the relevant Adjusiments;

means an event or circumsiance in which this Agreement
expressiy provides for an adjustment to the Annual Service
Payments to be made;

means the procedure set out in Schedule Part B (Review
Procedure},

means the rates to be applied in respest of any request from
the Authority for a L.ow Value Change set out in Agpendix 1
Part 2 (Smalf Works and Services Rates) o this Schedule
Part 16 {Change Protfocof), as amended from time fo time in
accordance with paragtaph 8 of Section 2 {Low Value
Changes of this Schedule Part 16 (Change Profocoly;

has the meaning given in paragraph 3.7 of Section 4 {MHigh
Value Changes} of this Schedule Part 16 (Change Protocol),

has the meaning given in paragraph 3.7 of Section 4 (High
Vatue Changes) of this Schadule Part 16 {Changs Profocof);

has the meaning given in paragraph 8.2.1 of Section 4 {MHigh
Velue Changes}) of this Schedule Part 16 {Change Protocal);

has the meaning given in paragraph 2.1.2 of Section 4 {High
Valug Changes) of this Schedule Part 16 {TChange Protocoly;

means the costs incurred by DBF Co with third parties in
responding fo an Authority Change Notice for a Medium
Value Change or a High Value Change, including, but not
limited to, the Sub-Coniragiors, consuitanis and advisers;
and

means the estimated and (o the exient that such
informations 15 avaflable) the actual cost of operating and
maintaining that High Value Change over its intended design
life {consistent with DBFM Co's Proposals).

238



1

SECTION 2

LOW VALUE CHANGES
LOW VALUE CHANGE NOTICE
1.1 Sublect to paragraph 1.2 of this Section 2 {Low Value Changes), where a Low Value
Change is required by the Authority, it must submit an Authority Change Notice fo

D&FM Co.

1.2 The Authority may carry out Derogated Low Value Changes during the Operational
Termm. if the Authority wishes to carry out a Uercgated Low Vaiue Change it shall send
DBFM Co a notice at least five (5) Business Days prior to the date on which #
proposes to start to implement the Change sefting out the nature of the proposed
Change in sufficient detail to enable DBFM Co to satisfy itself that the proposed
Change constitutes a Derogated Low Value Change. DBFM Co may notify the
Autharity within three {3) Business Days of receipt of a Derogated Low Value Change
Notice that it dees not agres that the propused Change constifutes a Derogated Low
Vaiue Change and, unless the parties otherwise agree, the Authority must not take
any steps to carry out the proposed Change trdess it has referred the dispute to the
Dispute Resolution Procedure and it has been determined that the proposed Change
is a Derogated Low Value Change,

1.3 If it carries out a Derogated Low Value Change, the Authority must use Good Industry
Practice to the standards that weuld have applied to DBFM Coif it had carried it out as
a Low Value Change,

AUTHORITY CHANGE NOTICE

An Authority Change Nofice for a Low Value Change must:

2.1 state that it relates to a Low Value Change;

2.2 contain a description of the works andfor the change to the Works andfor the Services
that the Authority requires including, i relevani, the applicable type of Low Value
Change listed in the Catalogue; and

2.3 if there s no applicable type of change listed in the Catalegue, specify the time period
withint which the Authority requires the Change fo be implemented.

DBEFM CO RESPONSE ANE AUTHORITY CONFIRMATION

Within five (5) Business Days of receipt of an Authority Change Notice for 2 Low Value Change,
DBFM Co must notify the Authority of;

31 the cost of implementing the required Low Value Change; and

32 the time period for implementing the Low Value Change,

in each case In accordance with paragraph 4 of this Section 2 {Low Vajue Changes).

COST AND TIMING

4.1 i the Low Valye Change is of & type listed in the Catalogue, the cost of carrying out
that Low Value Change shall not excesd the relevant Catalogue Price and the time

period for implementing the Low Value Change shali not exceed the relevant time
specified in the Catalogue.

4.2 If the Low Value Change is not of a type that is listed in the Catalogue, the cost of
carrying out that Low Value Change shall be caloulated on the basis that:
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4.2.1 wherever practicable the Low Value Change will be caried out by an
existing on-site and suitably qualified employee of DBFM Co or 8 DBFM Co
Party and in that case DBFM Co may not charge for labour, Where there is
na such suitably quslified on-site emplioyee reasonably available to carry out
the Low Value Change, the cost of the labour element will be calculated in
accordance with the Small Works and Services Rates or, where such rates
are not applicable, in accordance with rates which are fair and reasonable;
and

42.2 the materials element will be charged at the cost of materials to DBFM Co or
to the DBFM Co Parly canying out the work {net of all discounis) and there
shall be no management fee, margin, overhead, cantingency or other cost
applied in relation thersto,

4.3 Cther than the costs referred fo in paragraphs 4.1 and 4.2 of this Section 2 (Low Vaive
Changes) DBFM Co may not charge the Authority for processing, implemeanting or
managing & Low Value Charge.

AUTHORITY OBJECTION

The Authority may obiect i1 writing within five (6) Business Days of receipt of DBFM Co's nofice
pursuant to paragraph 3 of this Section 2 {Low Velue Changes), to any part of that notice and in
that event the parties shall act reascnably to endeavour to agree as soon as practicable how
the Low Value Change is to be implemented, which may include the Authority withdrawing the
Authority Naotice of Change.

IMPLEMENTATION

81 DBFM Co must implement a required Low Value Change so as to minimise any
inconvenience to the Authorlity and, subject to paragragh 10.2 of this Section 2 {Low
Vajue Changes), within the timescale specified in the notice given by DBFM Co
pursuant to paragraph 3 of this Section 2 (Low Value Changes) {or agreed by the
parties pursuant to paragraph 5 of this Section 2 {(Low Value Changes}).

§.2 PBFM Co shall notify the Authority when it considers that the Low Value Change has
been completed.

5.3 HFDBFM Co:

6.3.1 falis fo give a notice to the Authority in accordance with paragraph 3 of this
Section 2 {L.ow Value Changes) within fifteen (15) Business Days of the date
of the Authority Change Notice; or

632 gives a nofice pursuant to paragraph 3 of this Section 2 {Low Valse
Changes} to which the Authority has objected pursuart o paragraph 5 of
this Section 2 (Low Value Changes) on any ground pther than the cost of the
Low Valua Change, ihe parties have not reached agreement as to how the
Low Value Change is to be implamenied and the objection has not bean
referred to the Dispute Resoiufion Procedurs; or

6.3.3 gives a nolice pursuant to paragraph 3 of this Section 2 (Low Value
Changes) to which the Authority does ngt abject pursuant te paragraph 5 but
then fails to fully impiement the Low Value Change within ten (10} Business
Days after the timescale specified in that notice or agreed In sccordance
with paragraph § of this Section 2 {Low Value Changes),

then, subject to paragraph 10.3 of this Section 2 (Low Value Changes), the Authority may notily
CBFE Co that the Low Vaiue Change Notice is withdrawn and, following such notification, may
procure the implementation of the Low Value Change without further recourse to DBFM Co, but
the Authority maist ensure that the Low Value Change is caried out in ascordance with Good
industry Practice and to the standards that would have applied to DBFM Co i it had
implemented the Low Value Change.
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PAYMENT

Unilass the Authority notifies DBFM Co within five (5) Business Days of receipt of a notice from
OBFM Ceo pursuyant to paragraph 8.2 above that the Low Valus Change has not been
implemented {o its reasonable satistaction:

7.1

1.2

DBFM Co shall, where the Low Value Change is implemented prior w0 ihe Operational
Term, issue an invaice in respedt of the costs of the Low Value Change, which the
Authority must pay within 20 Business Days of recelpt; or

DBFM Co shall, where the Low Value Change is implemented during the Opsarational
Term, include the costs of the Low Value Change in the next Monthly Invoice
submitted pursuant to Clause 34.2 of this Agreement following completion or
implemeniation of the relevant Low Value Change ardd the amounts payable for the
Low Value Changes shall be invoiced and peaid in accordence with the procedure
described In Clause 34 of this Agreement.

UPDATE OF CATALOGUE AND SMALL WORKS AND SERVICES RATES

8.1

82

8.3

8.4

From the Commencement Date the Catalogue shall be that set out in Part 1 of
Appendix 1 1o this Schedule Part 16 (Change Frolocol) and the Small Works and
Services Rates shall be those set out in Part 2 of Appendix 1 o this Schedule Part 16
(Change Protocol).

Subject to paragraph 8.3 of this Section 2 (Low Value Changes), the unit prices and
the Small Works and Services Raies set out in the Catalogue and the Small Works
and Services Rates shall be index linked on each anniversary of the Commencement
Date for the change in RP since the Commencament Date or, after the first Catalogue
Review Date, since the most recent Catalogue Review Date.

On the date which is twenty (20) Business Days before each Catalogue Revisw Date,
DBFM Co must provide the Authority with:

831 a revised and updated Catalogue which:

{a} includes in the Catelogue unit prices for any types of Low Value
Changes which have occurred and which the parties consider are
reasonably likely to recccur during the life of the Project and any
other types of Low Value Changes as the parties may agree; and

(o} includes time periods for the carrying out of each listed type of Low
Value Change; and

832  updated Smalt Works and Services Rates.

The unit prices and Small Works and Services Rates will be for the ensuing
three-year period following the Catalogie Review Date. The unit prices must
rapresent good value for money having regard o

{a) prices prevailing for simifar items in the market at the time; and
{b) paragraph 4.2 of this Section 2 {Low Value Changas).

The Small Works and Services Rates must provide value for money with reference 1o
rates prevailing for simitar services in the market at the time.

Within ten (10) Business Days of the submission by DBFM Co of the revised and
uptated Catalogue and Small Works and Services Rates pursuant to paragraph 8.3 of
this Section 2 {Low Value Changes), the Authority shall confirm in writing whether or
not it agrees that the revised and the updated Catalogue shall conslitute the
Catalogue and the updated Small Works and Services Rates shall constitute the Small
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85

Works and Services Rates for the purposes of this Agreement from the relevani
Catalogue Review Date;

If the Authorily does not confirm to DBFM Co that it agrees with the revised and
updated Catalogue andfor Small Works and Services Rates provided by DBFM Co
pursuant to paragraph 8.3 of this Section 2 (Low Value Changes), the parties shall
meet and endeavour, in good faith, to agree any ameandments to the Catalogue andior
Smalt Works and Services Rates. Any dispute in relation to this paragraph 8 may be
referred by either party to the Dispute Resolution Pracedure. The revised and updated
Catalogtie and revised and updated Smail Works and Services Rates with such
amendments as are agreed by the parties or determined undar the Dispute Resolution
Protedure shall constitute the Catalogue and the Small Works and Services Rates for
the plrposes of this Agreemant from the relevant Catalogue Review Date.

DOCUMENTATION AND MONITORING

8.1

8.2

9.3

9.4

No due diligence {whether funder, legal, technical, insurance or financial} shall be
required in relation to Low Value Changes unless otherwise agreed bebween the
pafties.

o changes shall be made to this Agrgement or any Project Document as a result of a
Low Value Change, uniess otherwise agreed between the pariies.

Where it i5 agreed that an adjustment of the Annual Service Payment is required in
respect of a Low Value Change, the Financial Mode! shal be adjusted to give effect to
such Low Value CGhanges once each Gontract Year on a date fo be agreed between
the parties and all relevant Low Value Changes that have octurred since the
preceding such adjustment shall be aggregated together into a single cumulative
adjustment in accordance with Section 4 (Changing the Financial Model) of this
Schedule Part 16 (Change Frolocof).

BFM Co shall keep a record of all Low Value Changes processed, completed and
outstanding and shali provide the Authority with a copy of thal record whenever
reasonably required by the Authority,

DISPUTES

10.1

103.2

10.3

Any dispute concerring any matter referred to In this Section 2 (Low Value Changes)
may be referred by either party to the Dispute Resolttion Procedure.

DBEX Co shall not be obligad to implement the Low Value Change until any dispute
has been determined except that where such dispute concerns only the cost of a Low
Value Change, unless the Authority otherwise directs, DBFM Co musi continue lo
carry out or implement the Low Vaiue Change within the prescribed timescale
notwithstanding the dispute.

The Authority is not entiled to withdraw an Authority Change Notice and procure
implamentation of & Low Value Changa in respect of which there is a dispute that has
bean referred to the Dispule Resolution Procedure, unless that dispute has been
determined in #ts favour and DBFM Co has not confirmed to the Authority in writing
within five (5) Business Days of the date of the determination that it wilt implement and
carry out the Low Value Change in accordance with the determination.
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SECTION 3

MEDIUM VALUE CHANGES

1 MEDIUIM VALUE CHANGES

1.1

if the Authority requires a Medium Value Changs, # must serve an Authority Change
Notice on DBFM Co in accordance with paragraph 2 {Medium Value Change Natice}
of this Section 3 (Medium Value Changes).

1.2 DBFM Co shall be entitled to refuse a Medium Value Change that:

1.2.1 requires the Works and/or Services to be performead in 2 way that infringes
any law or is inconsistent with Good Industry Practice;

1.22 would cause any Consent to be reveked {or would reguire & new consent o
be oblained or any existing Consent 1o be amended which, after using
reasonable efforts, DBFM Co has heeh unable to obtain:

1.2.3 wolld materfally and adversely affect DBFM Co's ability to deliver the Works
andfor Services (except those Works andfor Services which have been
specified as requiring to be amended in the Authority Change Notice) in a
manner not compensated for pursuant o this Section 3 {(Medium Vaiue
Changes);

1.24  would materially and adversely affect the health and safety of any petson;

128 would, if implemented, materially and adversely change the nature of the
Project {including its risk profite); or

128 the Authority does not have the legal power or capacity to require
implementation of,

2 MEDIUM VALUE CHANGE NOTICE
2.1 An Authority Change Notice for 2 Medium Value Change must:

2.1.1 state that it refers to a Medium Value Change;

21.2  set out the change in the Works or Services or the additional works or
services required in sufficient detail to enable DBFM Co to calculste and
provide the Esfimated Change in Project Costs in accordance with
paragraph 3 {Confracfor’s Estimafe) of this Section 3 {Medium Value
Changes);

243 set out whether, in respect of any additlonal faciiities, DBFM Co is expected
fo provide facifies management services and lifecycle maintenance
services in respect of such additional facifities; and

2.1.4 set ot the timing of the additional works or sefvices required by the
Authority.

22 Within filteen {15} Business Days of receipt of the Medium Value Change Notice,

DBEFM Co must notify the Authorlly In writing:

221

2272

223

whether it considers that it is entitled to refuse the Medium Value Change on
any of the grounds set outin paragraphs 1.2.1 to 1.2.6 of this Section 3;

when it will provide the Estimate to the Authority bearing in mind the
requirement in paragraph 7.2.2 of this Section 3; and

fts astimate of the Third Party Costs that it will incur 1o prepare the Estimate.
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2.3 if BBFM Co notifies the Authority that it considers that it is entited to refuse the
Medium Value Change on one or more of the grounds set out in paragraphs 1.2.1 to
1.2.8 of this Section 3, then unless the parties otherwise agree, the Authority shall be
deemed to have withdrawn the Authority Notice of Change i it has not referred the
matter to the Dispute Resolution Procedure within twenty {20) Business Days of
receipt of BBFM Co's notice.

2.4 If the Authority considers that DBFM Co's proposed time for providing the Estimate is
not reasonable, the parties shall endeavour to agree the time, failing which the matter
may be referred to the Dispute Resofution Procedure.

25 If the Authority considers that the DBFM Co’s estimate of Third Party Costs to prepare
the Estimate is not reasonable, the parties shall endeavour to agree the same, failing
which the matter may be referred to the Dispute Resolution Procedure.

28 If any malter is referred to the Dispute Resolution Procedure pursuant to paragraph 2
{Medium Yalye Change Notice) of this Section 3 (Medium Value Changes), the time
for DBFM Co fo provide the Estimate shall be countded from the date of determination
of that dispute ff the dispute is determined in DBFM Co's favour.

CONTRACTOR'S ESTIMATE

As s0on as reasonably praciicable and in any event within the time period agreed or delerminad
pursuant to paragraph 2.4 of this Section 3, DBFM Co shall deliver fo the Authority the
Estimate.

The Estimate must contain:

3.1 a detailed timetable for implementation of the Medium Value Change;

3.2 any requirement for relief from compliance with obligations, including the obligations of
DBFM Co 1o achieve the Actual Completion Date by the Completion Dalte and to meeat

the requirements set out in the Authority's Construction Reguirements andfor the
Service Level| Spesification during the implementation of the Medium Value Change;

3.3 an oulline of the proposed design solution and design, including an appropriate
analysis/risk appraisal and, to the exient relevant, the impact on whole life costings,

34 any impact on the provision of the Works and/or the Services;

35 g value for money justification for any proposed change 1o the guality of the works or
the: services eomprised in the Medium Value Change as compared fo the Works and
the Services;

36 any amendment reguired {o this Agresment and/or any Project Document as a result

of the Madium Value Change;

3.7 any Estimated Change in Project Costs that results from the Medium Value Change;

a8 any Capital Expenditure that is required or no longer required as a result of the
Medium Value Change;
g amendments o axisting Consents that sre required;

3.10 a payment schedule for any Capital Expenditure required o implement the Changs,
hased on milestones where ralevant;

31 costs and details of {I} any other approvals required and/or due diligence permitied

pursuant to paragraph 12 of this Section 3 (Medium Value Changes); and {iil any
Thired Party Costs;
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312

3.13

the mathod of implementation and the proposed method of certdication of any
consfruction aspects of the Medium Value Change, if not covered by the procedures
specified in Clause 14 (Programme and Dates for Comipletiony; and

any other information raguested by the Authority in the Autherity Change Notice.

together the “Estimate”

COSTING OF THE ESTIMATE

In calculating the Estimated Change in Project Costs andfor the Capital Expenditure for the
purposes of the Egtimate, DBFM Co shall apply the following principles wherever applicable:

4.4

4.2

4.3

44

urdess the Authority’s requirements for the Medium Value Change specify a different
guality as compared to the Works:

4.1.1 the unit cost of any construction or installation works or associated
preliminaries (excluding any temporary or demolition works, professional
fees, contingencies, overheads and profit margins} required to implement
the Medium Value Change is the equivalent unit rafe set out in Part 1 ({Unit
Cost for Construction or Ingtafiation Costs) of Appendix 2 of this Schedule
Part 16 {Change Profocof), uplified using the DT Pubsec index for
construction cost inflation in the period between the Commencement Date
and the date the Medium Value Change is 1o be commenced;

4.1.2 any lfecycle replacement and maintenance associated with additional works
{or changes 1o the Works) are consistent with the lifecyele and maintenance
profile of the Facilities enviseged in Section 4 {58FM Co's Proposals) of
Schedule Part & (Consiruction Mafters) including {without limitation} in ferms
of the replacement cycles for equipment, provided thal DBFM Co must
reflect improvements in technology ihat can optimise Whole Life Costs for
the Authority: and

4.13 the unit costs to be applied to the pricing of lifecycle replacement and
maintenarice is the equivalent unit rate set ol in Part 2 (Unif Cosifs of
Lifecycle Mainfenance) of Appendix 2 of this Schedule Part 16 {Change
Profocol) (index linked);

any professional fees, contingeonies, overheads and/or profit margins o be charged
by any consultant, sub-contractor or supplier in respect of construction andfor
installation andfor iifecycle andfor service pravision for the Medium Value Change are
the equivalent rates set out in Part 3 {Consultant, Sub-contracior or Supplier Fees) of
Appendix 2 of this Schedule Part 18 (Change Frofocol), or i the professional feas,
contingencies, overheads and profit margins belng charged by consultants, sub-
confraciors andfor suppliers in surrent market conditions have changed significantly
from those set out in Part 3 {Consultant, Sub-contractor or Supplier Feas) of Appendix
2 of this Schedule Part 16 (Change Profocof), such other rates as the parties agree or
failing agreement as may be determined under the Dispute Resalution Procedurs as
being consistent with those charged in current market canditions;

uniass the Authority's requiraments for the Medium Value Change specify a different
quality than required by the Sarvice Lavel Specification, the unit cost of any extansion
of, or change lo, any Service {gither in scope or area), taking into account the capacity
of existing labour resources, is consistent with the equivalent unit rate set cut In Part 4
of Appendix 2 to this Schedule Part 18 {Change Protocol);

other than as referrad t0 in paragraphs 4.1 to 4.3 of this Section 3 {(Medium Value
Changes) no charge shall be made in respect of DBFM Co's time, or that of any
DBFM Co Party spent processing, managing or monitoring the Mediur Value Change
{and no additional mark up or management fee shall be applied by DBFM Co); and
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4.5 whare aspects of the Medium Vakie Changs are not addressed by paragraphs 4.1 {o
4.4 of this Section 3 (Medium Valus Changes), they shall be costed on a fair and
reasonable basis reflecting the then current market rates.

& STANDARDS OF PFROVISION OF THE ESTIMATE
in providing the Estimate DBFM Co must:

5.1 use reasonable endeavours fo ablige its Sub-Contractors to minimise any incresse in
’ costs and maximise any raduction in costs;

52 dgemonstrate how any Capital Expenditure o be incurred or avoided is being
measured in a gest effeclive manner, including showing that when such expenditure is

ineurred, reasonably foresesable Changes in Law at that time have been tgken into
account; and

53 demonsirate that any expenditure that has beer avolded, which was anlicipated to be
incurred to replace or maintain assets that have been affected by the Medium Value
Change concerned, has been tagken into account in the amount which in iis opinion
hias resuited or is required under paragraphs 3.7 andfor 3.8 of this Section 3; and

6.4 provide written evidence of DBFM Cuo's compliance with paragraphs 5.1 to 5.3 of this
Section 3.

G DETERMINATION OF THE ESTIMATE

As soon ag practicable afler the Authority receives the Estimate, the parties shall discuss and
endeavour to agree the contents of the Estimate. H the parties cannot agree on the cortents of
the Estimate, the matter may be referred by either party to the Dispute Resolution Procedure to
determine if the Estimate represents a fair and reasonable appreach to implementing the
tdedium Value Change in il respects.

7 CONFIRMATION OR WITHDRAWAL OF THE MEDIUM VALUE CHANGE NQOTICE

71 As soon as practicable after the contents of the Eslimate have been agreed or
otherwise delermined pursuant to paragraph & of this Section 3, the Authority shal

7.1 confirm in writing to DBFM Co the Estimate (a5 modified); or
714.2  withdraw the Authority Change Notice.

72 I, in any Contract Year, the Authorlly has either not confirmed an Estimate (as
modified, [ applicable) within twenly (20} Business Days of the contents of the
Estimate having been agreed or determined in accordance with the foregoing
provisions of this Section 3 or has withdrawn an Authority Changs Nofice for a
Medium Valie Change on three or more oceasions, then the Authority shall pay to
DBEFM Co on the third and each subsaquent such occasion In that Contract Year the
reasonable additional Third Party Costs incurred by DBFM Co in preparing the
Estimate provided that:

721 DBFM Co has used all reasonable endaavours {o submil a reasonably
pricad Estimate; and

722 DBFM Co made available to the Authority, with the Esiimate, & cost break
down of Third Party Costs incurred by DBFM Co to prepare the Estimale,
which shall be consistent with the estimate of such cosls approved by the
Authority pursuant fo paragraph 2.5 of this Section 3.

8 {MPLEMENTATION OF THE MEDIUM VALUE CHANGE

8.1 When the Authority has confirmed the Estimate in accordance with paragraph 7.1 of
this Section 3, DBFM Co shall, subject o DBFM Co obtaining 2l new or amended
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8.2

23

&4

8.5

Caonsents that are reguired and have not already been obfained, implement the
required Medium Value Change in accordance with the Estimate. Where an exiension
of time has been agreed as parl of the Estimate the Completion Date shall be
exierdded as agreed in the Estimate,

DBFK Co shall nofify the Authority when it considers that the Medium Value Change
has been completed,

i

831 DBFM Co fails to provide a response pursuant to paragraph 2.2 of this
Section 3 within fifteen (15} Business Days of the date of the Medium Value
Change Notice; or

8.3z DBFM Co tails to provide an Estimate in accordanece with paragraph 3 of this
Seclion 3; or

8.3.3 the Authority has confirmed an Estimate but DBFM Co fails to fully
implement the Medium Valug Change within ten (10) Business Days after
the expiry of the time for implementing the Medium Yalue Change set out in
the Estimate (as such time may be extended for any delay that is, or is
equivalent fo, @ Delay Evert);

then, subject to paragraph 14.3 of this Section 3, the Authority may notify DBFM Co
that the Medium Value Change Nofice iz withdrawn and, Tollowing such nofificalion,
may procure the implemeniation of the Medivm Value Change withoul further
recourse to DBFM Co, but the Authority must ensure that the Medium Value Change
is carried ot in accordance with Good Industry Practice and o the standards that
would have applied to DBEFM Co i it had implemented the Medium Valug Changea,

If DBFM Co considers that the implementation of a Medium Value Change by the
Authority pursuant to paragraph 8.3 impacts on the performance (andfor the cost of
performante (including, without iimitation, lifecycle costs)) of the Project QOperations
then it may notify the Authority {providing full details) of the same (including the DBFM
Co’s proposals for changes required to the Project Operations or changes {o the cost
of performance {including, without limitation, Iifecycle cosls) of the Project Opserations
in either case as 2 resull of the relevant Medium Valuae Change {the "MV Reguired
Changes”)) and the parties shall seel 1o agree:

() The impact of the relevant Medium Value Change on the
perfarmance (and/or the cost of perdformance (including, without
limitation, lifecycle costs)) of the Project Operations; and

£4)) The MV Reguired Changes.

if the parties have been unable lo reach sgreement on these matters within
20 Business Days of nofification by DBFM Co pursuant o this paragraph 8.4
then either parly may refer the matier to the Dispute Resolution Procedire.

Any MV Required Changes agreed or defermined pursuant to paragraph 8.4 above
shall be deait with by the Authority's Representative issuing an Authority Change
Notice and the retevanrt provisions of this Schadule Part 16 (Change Frofocol} shall
apply except that:

(&) DBFM Co may give notice to the Authority's Represeniative that it
objects to such an Authority Change Motice anly on the grounds
that the implemeantation of the Change would net give effect to or
comply with the MY Reguired Changes,

{3 the Authority shall {i} agree the implementation of the Low Value
Change; or {il} egnfirm the estimate for the Medium Yalue Change:
or (i) approve the High Value Change Siage 2 Submission, (as
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11

12

apprapriate) in respect of the Change in accordance with the
relevant provisions of this Schedule Part 16 {Changs Protocol),

{c) the Authority shall not be enfitled to withdraw any Authority Change
Notice or ils agreement as to the implementation of the Low Value
Change, confirmation of the estimate for the Medium Value
Change or approval of a High Value Change Stage 2 Submission
(as appropriate), issued in accordance with this paragraph 8.5.

CERTIFICATION OF THE MEDIUM VALUE CHANGE

8.1

9.2

Where the Medium Value Change is implemented at the Facilities before the Actual
Completion Date, the procedure set out at Clause 17 (Pre-Completion Comumissfoning
and Compietion) shall apply to the Medium Valus Change gt the same time as it
applies fo the original Works,

Where the Medium VYalue Change is implemented at the Facilities after the Actual
Completion Date, and constitutes additional works, the procedure set out and agreed
in the Estimate for certifying the completion of the Medium Value Change shall apply
o determine whether the Medium Value Change has been completed appropriately.

METHOD OF PAYMENT OF AUTHORITY CONTRIBUTION

10.1

102

DBFM Co shall invoice the Authority for Capital Expendiiure incurmed by DBFM Co fo
implement a Medium Value Change according fo the payment schedule set oul in the
Estimate as referred to In paragraph 3.10.

The Authority shall make a payment to DBFM Co within fifteen {15) Business Days of
receipt by the Authority of involces presented to the Authority (complete in al material
respects} in accordance with paragraph 10.1 of this Seciion 3 accompanied by the
refavant evidence {where applicable) that the relevant part of the Medium Value
Change has been carried out.

ADJUSTMENT T0O ANNUAL SERVICE PAYMENT

Any adjustment to the Annual Service Payment that is necessary due to the implementation of &
Medium Value Change shall be calculated in accordance with Saction & of this Schedule Part
16 {Change Frofocol).

DUE DILIGENCE

124

2.2

DBFM Co shall procure thaf the Senior Lenders shall not;

1211 {in any event) withhold or delay any consents thal are required pursuant to
the Senior Financing Agreements to a Medium Value Change other than on
the basis that the Senior Lenders, acting pursuant to the terms of the Senior
Financing Agreements, reasonably believe that one or more of the
circumstances set out in paragraphs 1.2.1 {0 1.2.6 of this Section 3 apply; or

1212 carry out any due diligence (whether funder, legal, technical, insurance or
financial) in relation to the carrying out of any Medium Value Change unless
sither {i} the Medium Value Change in gquestion would result in an
adjustment io the Annual Serviee Payment that, an a full ysar basis, i8 in
excess of one percent {1%) of the Annual Service Payment in the relevant
Contract Year or (i) the Senior Lenders. acting pursuart to the terms of the
Senior Financing Agreements, reasonably believe that one or more of the
circumstances sef out in paragraphs 1.2.1 to 1,28 of this Section 3 apply.

Whaeare not prohibited by paragraph 12.1 of this Section 3, the Senior Lenders may
carry out legal, finansial, Insurance and/or fechnical due diligence on any proposal for
a Medium Value Change. In the event that such due diligence is permitted and
required, the parties shall agree s budget for the due diligence not excesding 5% of
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14

the overall value of the Medium Vaiue Change in question unless the parties {acting
reasonably) agree otherwise. Any costs incurred by DBFM Co as a resull of the Senior
Lenders due diligence shall be reimbursed by the Authority following agreement or
determination of the contents of the Estimate within ten (10) Business Days of DBFM
Co submitting an invoice for and evidence of such costs, subject to the invoices being
in accordance with the agreed budget.

12.3 It is acknowledged that Changes {particularly where they involve a change to the
Works or the Facilities} may require authorisation from the insurers under the
Insurances. DBFM Co shalt notify the refevant insurance broker immediately upon any
material Medium Value Changs being agreed (materiality being judged in ralation 1o
the size and nature of the scope of the Medium Value Change).

PROJECT DOCUMENTATION

13.1 Uniess the partles olherwise agree, no changes to the Project Documents shall be
made as a result of a Medium Value Change.

13.2 DBFM Co shall, no later than one (1) month following completion of a Medium Value
Change, update the as-built drawings and the operating and maintenance manuals as
necessary o reflect the Medium Value Change.

DISPUTES

14.1 Any dispute cancerning any malter referred 1o in this Section 3 may be referred by
either party to the Dispute Resolution Prosedure,

14.2 DBFM Co shall not be cbliged to implement the Medium Value Change untit the
dispute has been determined,

14.3 The Authority is not entitled to withdraw an Authority Change Notice and procure

implementation of a Medium Value Change in respect of which there is a dispute that
has been referred fo the Dispute Resolufion Provedure, unless that dispute has been
determined in its favour and DBFM Co has not confirmed to the Authority in writing
within five (5) Business Days of the date of the determination that it will implement and
carry out the Medium Value Change in accordance with the determination.
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SECTION 4

HIGH VALUE CHANGES

1 HHEH VALUE CHANGES
1.1 i the Authorlly reguires a High Value Change # must serve an Authority Change
Notice on DBFM Co in accordance with paragraph 2 of this Section 4 {High Value
Changes).
1.2 DEFM Co shall be entitied to refuse a High Value Change that:
1.2.1 requires the Works andfor the Services to be performed in a way that
Infringes any law or is inconsistent with Good [ndustry Practice;
1.2.2 would cause any Consent to be revaked (or would require a new cansent fo
he obtained to implement the relevant change in the Works andior the
Services which, after using ressonable efforts, DBFM Co has been unable to
obtaini;
123 wolld materislly and adversely affect DBFM Co’s ability to deliver the Works
andior the Services {except thuse Works andior Services which have baen
specified as requiring to be amended in the High Value Change Natice)in a
manner nof compensated pursuant o this Section 4 {High Value Changesy,
1.24 wolid materially and adversely affect the haalth and safely of any person;
1.2.5 would, i implemented, materially and adversely change the nature of the
Project (including its risk profile);
1.26 is the subject of a High Valug Change Notice that cannot reasonably be
complied with;
1.2.T  the Authorily does not have the legal power or capacity to reguire
implementation of, or
1.28  would f implemented adversely affect the enforceability or priority of the
zecurity held by or on behalf of the existing Senior Lenders.
2 HIGH VALUE CHANGE NOTICE
2.1 An Authority Change Noftice for g High Value Change must:
211 state that is refers ta a High Value Changs;
21.2 set out the maximum available capital andfor revenue the Authority is able to
commit 1o that High Value Change (the “Target Cost™);
21.3 identify any requiremenrts of the Authorty that must be safisfied as part of
the High Value Change Proposal {the “High Value Change
Reguirements™); and
214 identfy how the Authority will assess whether the High Value Changs Stage
2 Bubmissian offers # value for money.
2.2 The parties may agree written protocols with axpress reference fo this Section 4 (High

Value Changes} which explain or clarify any aspects of the High Value Change
approval procedure set ot in this Section 4 (High Value Changes) and such protocols
shaill be read as if incorporsted into this Section 4 {High Value Changes) {including
accelerated procedures with reduced requirements for High Value Changes of
relatively low values),

251



2.3

The parties musk:

2.3.14 within five {5) Business Days of receipt by DEEM Co of any High Value
Change Motice, discuss and review the nature of the High Value Change,
inchiding & discission as to which of the items set out in paragraph 3.4 of
this Seclion 4 (High Value Changes) are appropriste to be included within
the High Value Change Proposal; and

232 within five {5} Business Days of a High Value Change Proposal becoming a
Stage 1 Approved Project, discuss and review the nature of the Stage 1
Approved Project, including a discussion as to which of the items set out in
paragraph 4.3 of this Section 4 {High Valtue Changes) are appropriate to be
nciuded within the High Value Change Stage 2 Submission.

3 HIGH VALUE CHANGE PROFPOBAL

3.t

3.2

33

34

DBFM Co must notify the Authority in wriling as soon as practicable and in any event
within fifteen (15} Business Days after having received the Authority Change Notice
for a High Value Change if it considers that any of the circumsiances set out in
paragraphs 1.2.1 to 1.2.8 of this Section 4 {Migh Valug Changes) apply. if no such
notice i3 served, DBFM Co must {within thity (30} Business Days after having
received the Authority Change Notice) sither;

311 submit a High Vaiue Change Proposal fo the Authority; or

3.1.2 notify the Authority as to when the High Value Change Proposal will be
provided to it (provided that DBFM Co shall use all reasonable endeavours
ta obiain all the information that it requires, expeditiously).

If DBFM Co notifies the Authority that it considers that one or more of the grounds set
out in paragraphs 1.2.1 to 1.2.8 of this Seciion 4 (High Value Changes) apply, then
untess the parties otherwise agree, the Authority shall be deemed to have withdrawn
the Authority Notice of Change i it has not referred the matter to the Dispute
Resoluliorn Procedure within twenty (20) Business Days of receipt of DBFM Co's
riotica. If the matter is referred to the Dispute Resolution Procedure the time for DBFM
Co to provide the High Value Change Proposal shall be counted from the date of
determination of that dispute if the dispute is determined in DBFM Co's favour,

if the Authorily considers that DBFM Co's proposed time for providing the High Value
Change Propoesal is not reasonable, the parlles shall endeavour to agrea the lime,
tailing which the matter may be referrad o the Dispiite Resolution Procedurs.

Unless DBFM Co has submifted a High Value Change Proposal in acsordance with
paragraph 3.1.1 of this Section 4 {High Value Changes), DBFM Co must deliver to the
Althority the High Value Changs Proposal s soon as reasonably practicable and in
any event within the time period agreed or determined pursuant to paragraph 3.3 of
this Section 4 {High Value Changes). Unless the parfies agree otherwise, 8 High
Value Change Proposal will contain at least the following information in sufficient detail
to enable the Authority fo make an informed decision under paragraph 3.6 of this
Section 4 [High Value Changes).

34.1 a description of the High Value Change, with evidence of how the High
Value Change meels the High Value Changse Requirements:

34.2 an outline of the proposed building solulion and design including an
appropriate analysisirisk appraisal of, in each case ta the extent relevent {if
at all}, the preferred investment solution contemplated in terms of new build,
refurbishment, whole life costings;

34.3 the Change Management Fee for the High Value Change, which shall be a
capped fee caleulated n accordance with paragraph 10 of this Section 4
(High Value Changes),
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3.5

3.6

3.4.4 details of the third parly activily Bkely o be required by DBFM Co in
developing a High Vatue Change Siage 2 Submission together with a budgst
{or budgets) tor relative Third Party Costs;

34.5  an estimated programms for submission of the High Value Change Stage 2
Submission and for the implemertation of the High Value Change;

346 any requirement for relief from compliance with cbligafions, including the
obligations of DEFM Co 1o achieve the Actual Completion Date by the
Completion Date and mest the requirememts set ouf in the Authority's
Construction Requirements andfor the Service Level Specification during the
implementation of the High Value Change;

347 any impact on tha provigion of the Works and/or the Services;

3.4.8 any amendment required fo this Agreement and/or any Project Document as
aresult of the High Value Change;

3449 any Bstimated Change in Project Costs that results from the High Value
Changa;

3410 an outline of how DBFM Co proposes o finance any Capilal Expenditure
required for the High Value Change;

3411 DBFM Co's suggested payment schedule for any Cagital Expenditure {o he
incurred in implementing the Change that is to be borne by the Authorily,
based or milestones where relevant;

3412 any new Consents andfor any amendments to existing Consents which are
required;

34,13 costs and details of any other approvals required or due diligence permitted
pursuant to paragraph 14 of this Section 4 (High Value Changes);

3414 the proposed miethod of certification of any construdciion or operational
aspects of the Warks or the Services required by the propossd High Value
Change i not covered by the procedures specified in Clause 17 {Fre-
Completion Commissioning and Complefion}; and

3415 g valus for money sssessment expiaining why DBFM Co's proposals
represent value for money faking inte accouni both the proposed Capital
Cost and Whole Life Cost.

Liaison betwean DBFM Co, the Authority and relevant end users

in developing a High Value Change Proposal DBFM Co must liaise with the Authority
and relevant end vsers {being such persons or organisations as DBFM Co in
consultation with the Authority considers appropriate). The Authority must provide
DBFM Co with such information about its requirements as DBFM Co reasonably
requires and must assist DBFM Co in the review of any draft designs in relation to the
High Valug Change Proposal. Any and all information and other input or feedback
provided by the Authority to DBFM Co, unless expressly stated otherwise by the
Authority, will be without warranty and will be provided without prejudice to the
Authority's rights under this Seclion 4 (High Vafue Changes).

Consideration of a High Value Change Froposal by ths Authority

The Authority will consider in good faith each High Valus Change Proposal put
forward by DBFM Co and the Authority will not unreasonably withbold or delay ifs
consent to a High Value Change Proposal. i, acting reasonably, the Authorily finds
that any material aspects of the High Yalug Change Proposal are unsatisfaciory fo i, it
shall notify DBFM Co of the same and offer reasonable assistance to DBFM Co fo
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3.7

38

enable it to revise and resubmit the High Value Change Proposal as soon as
reasonably praciicable.

Authority response to a High Value Change Proposal

if the Authority approves g High Value Change Proposal {including any revised Righ
Value Change Proposal resubmitted pursuant o paragraph 3.5 of this Section 4 (High
Value Changes)), then it shall be a “Stage 1 Approved Project” or be referred to as
having received “Stage 1 Approval”, as the context requires.

DBFM Co not entitled to dispute non-approval

DEFM Co shall not be entitied to refer any dispute concerning the Authority's failure 1o
approve 3 High Value Change Proposal to the Dispute Resoltion Procedure.

STAGE 2 SUBMISSION

4.1

4.2

4.3

Development of a High Value Change Stage 2 Submission

4.1.1 Within ten {10) Business Days of a High Value Change Proposal having
hecome a Stage 1 Approved Project, the parfies shall seek lo agree the time
period within which DBFM Co must develop the Stage 1 Agproved Projest
into & defalied submisgion (the *High Value Change Stage 2
Submission™). if the parties are unabls fo agree a reasonable time period
for gsuch gubmission any dispuie may be referred to the Dispute Resolution
Procedure.

4.1.2 Following agreement or determination of what is an appropriate time period
for submission by DBFM Co of the High Value Change Stage 2 Submigsion
pursuant to paragraph 4.1.1 of this Section 4 (High Value Changes), DBFM
Co shall proceed regutarly and diligently to produce and submi the same to
the Authority within the agreed or determined time pericd,

Liaison between DBFM Co, the Authority and relevant end users

in developing a High Value Change Stage 2 Submission DBFiM Co must confinue fo
liaise with the Authority and relevant end ugers (being such persons or organisations
as the Authority in consultation with DBFM Co considers appropriate). The Authority
must provide DBFM Co with such information as to its requirements ag is reasonably
necessary to enable DBFM Co to submit a full and complete High Value Change
Stage 2 Submission and any such other information as DBFM Co may reasonably
require and must assist DBFM Ca in the review of any draft designs in relation to the
Stage 1 Approved Project and in the development of other aspects of the High Value
Change Stage 2 Submission (bt not where this would involve the Authority incurring
additional material expense). Any and all information and other input or feedback
provided by the Authority to DBFM Co will be without warranty and will be provided
without prejudice to the Authority’s rights under this Section 4 (High Yalue Changes).

Content requiramsnis in ralation te a High Value Changes Stage 2 Submission

Save where the parties agree otherwise, in relation {o the relevant Stage 1 Approved
Project, DBFM Co shall procure that a High Valus Change Stage 2 Submission
includes {but not be limited fo);

431 drafi{s} of the relevant Project Dooument(s) identifying {if relevant} any
material changes or amendmentis proposed in respect of the relevant Stage
1 Approved Project, iogether with the reasons for any such changes or
amendmenis proposed and including ful] detalls of which provisions of the
relevani Projeol Documents will apply to the High Value Changs so that it is
implemented in equivalent manner and fo an equivalent standard as
required in respedct of the Works andior Services as appropriate;
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432
433

43.4

4.3.5

4.3.6

437

438

438

4310

4.3.11

detailed design solutions (to RIBA Level );
appropriate plans and drawings;

relevant detailed planning permissions and any other relevant planning
approvais and Consents (or such lesser confirmation or information In
relation to planning as may be agreed with the Autharity);

a propeosed revised Financial Model including the detailed price estimates for
the Stage 1 Approved Project;

an explanation {together with appropriate supporting evidence) as ta why the
High Value Change Stage Z Submission meets the Approval Criteria {as
defined in paragraph 7 of this Section 4 (High Value Changes));

confirmation (or defails of any requested variations to {with supporting
justfication)) of the Change Management Fee referred in paragraph 3.4.3 of
this Section 4 (High Value Changes);

the proposed method of certification of any construction aspects of the High
Value Change, F not covered by the procedures specified in Clause 17
{Pre-Compietion Commissioning & Campletion);

a value for money assessment explaining why DBFM Co's proposals
represent value for money taking inte accouni both the proposed Capital
Cost and Whole Life Cost;

a timetable and method statement sefting out how the relevant High Value
Change will be delivered, which shall include (but not be limited to) in so far
as relevant;

{a) proposals for the effective management of the building programme;
(b) [NOT USED]
{c} an assessment as to the savings fo be generated by the High

Value Change, particulary on staff costs and lifecycle replacement
grel maintenance and operation of Services;

{d) dalails of the SubContractors together with evidence and
explanation of the value testing underiaken by DBFM Co in relation
o tha Righ Value Change;

(e} a completed risk register showing the polential risks identifled in

relation to the delivery of the High Value Changs the ccourrance of
which are capable of adversely affecting the time for completion,
cost andfor quality of the project, the probability of such risks
ooourring and a financial estimate of the most likely consequences
of each risk occurring iogether with the prioritisation of all
coniinuing risks and an action plan in respect of, and risk owners
for, all risks prioritised as serious risks;

any surveys and investigations and associated reports that are reasonably
necessary to ascertain (in relation to Changes involving the construction of
additional buildings) information as to the nature, location and condition of
the relevant land (including hydrological, geolagical, geotechnical and sub-
surface conditions} together with information relating to archaeological finds,
areas of archaeological, scientific or natural interest and ({in relation to the
refurbishment of any existing buildings} information on the condition and
quality of exisling structures and, in particular, the presence of any latent
defects,
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Ca-operation of the Authority

4.4 The Authority will co-oparate with DBFM Co in relation o any High Value Change
Stage Z Submission being developed by DBFM Co, including fwithout limiation}
prompily providing:

4441 writtanr  confirmation of the Target Cost andfor High Value Change
Requirements and any change to such Target Cost andlor High Value
Change Requirements; and
44,2 any information reagonably required by DBFM Co to snable it fo salisfy the
requirements of paragraph 4.3 of this Section 4 (High Value Changes).
5 TIME PERIODS FOR APPROVAL

5.1 Each High Value Change Proposal and each High Value Change Stage 2 Submission
shall be valid for a period of three (3) months from the date of its submission by D8FM
Co.

5.2 If by the end of the thres {3} month period referred to in paragraph 5.1 of this Section
4 {High Vaius Changes) the Authority has not:

521 in refation to a High Value Change Proposal, approved or rejected that High
Value Change Proposal in accordance with the procedures setl ouf iy this
Section 4 (Migh Value Changes):
{a) CBFM Co shall be entiied to withdraw the High Value Change
Proposal; and
(b DBFM Co shalt not be entitled to any costs relating to the High
Value Change Proposai unless the Authority has either not
responded to the High Value Change Proposal and/or is in material
breach of its obligations in paragraph 3 and/or paragraph 4.4 of
this Section 4 in which case paragraph 8.5 of this Section 4 (High
Value Changes) shall apply
522  in relation to a High Valte Change Stage 2 Submission, approved or
rejected that High Value Change Stage 2 Submission in accordance with the
procedures sel oul in this Section 4 (High Value Changes) (or has not given
any nolification of the Authority's response to the High Value Change Slage
2 Submission or has given written notice to DBFM Co withdrawing or
cancelling the High Value Change o which the High Value Change Stage 2
Submission relates) then the High Value Change Stage 2 Submission shall
be deemed fo have been improperly rejected by the Authority and paragraph
8.5 shall apply.
] CHANGES TO THE HIGH VALUE CHANGE REQUIREMENTS OR APPROVAL CRITERIA
6.1 If the High Value Change Requirements or Approval Criteria are subject to any

material variation in relation {o a High Value Change by the Authority after the High
Value Change Proposal has been submitted them;

8.1.1

812

DBFM Co and the Authority shall negotiate in good faith as fo the
implications on the High Yalue Change Proposal or High Value Change
Stage 2 Submission {as the case may be) and shall seek lo agree changas
therefo to accommodate the variation {including any change to the Target
Cuost and/or to the Change Management Fes):

if agreement has not been reached pursuant to paragraph 6.1.1 of this
Section 4 {High Vaiue Changes) within twenty (20) Business Days {or such
ionger period as the parties may agree) then:
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{a) DEFM Co shall be entitled by notice in writing to the Authority to
withdraw the High Value Change Proposal or the High Value
Chanige Stage 2 Submission {as the case may be) and to be paid
the incurred Change Management Fee with the Calculation Date
being the date of the variation notified by the Authority; and

{b} the Authority shall not be entiled fo procure the High Value
Change without issuing a new Authority Change Nefice for the
High Valus Change and complying with the procedure in this
Seclion 4 {High Value Changes} in relation o that High Value
Change. '

6.1.3 The Authority may, at any time, give notice in wriling to DBFM Co that |
proposes o cance! a High Value Change without completing the process set
aut in this Section 4 {High Value Changes) in which case the Authorily must
pay DBFEM Co the Incurred Change Management Fee in respect of the
sancelled High Value Change with the Calculation Date baing the dale of
such notice.

7 APPROVAL CRITERIA

7.4

Far the purposes of this Section 4 (High Value Ghanges), Approval Criteria means the
criteria against which any Stage 1 Approved Project is to be judged by the Authority in
determining whether it achieves Stage 2 Approval. The criteria are:

7.1.4 whether the costs of the Stage 1 Approved Project are within the Target
Cost notified to DBFM Cao by the Authority;

71.2 whether it has been demonstrated that the Stage 1 Approved Project
provides value for money assessed in accordance with the measures
identified by the Authority in accordance with paragraph 2.1.4 of this Section
4 (High Value Changes),

71.3  whether the Authority, acting reascnably, is satisfied that the High Value
Change Stage 2 Submission meets the Migh Value Change Requirements;

7.4 whether any material changes or amendments to the relevant Project
Document{s) as detailed pursuant to paragraph 4.3.1 of this Section 4 (High
Valug Changes) are acceptable to the Authority, acting reasonably; and

7.1.5 whether the High Value Change Stage 2 Submission contains all the
information required pursuant to paragraph 4.3 of this Section 4 (High Value
Changes) (or as otherwise agreed by the parties).

SUBMISSION OF THE HIGH VALUE CHANGE STAGE 2 SUBMISSION TO THE

AUTHORITY AND CONSIDERATION OF THAT SUBMISSION BY THE AUTHORITY

8.1

8.2

The Authority will consider in good faith High Value Change Stage 2 Submissions
submitied by DBFWM Co and the Authority will not unreasonably withhold or delay its
consent to a High Value Change Stage 2 Submission. The Autherity is entifled o call
for such reasonable information and assistance as it considers appropriate to enable it
to decide whether the High Value Changs Stage 2 Submisslon masets the Approval

Criteria. DBFM Co must reply prompily o all such requests for further information and
assisiance.

As soon as reasonably practicable after the submission o it of 2 High Valug Change
Stage 2 Submission {including any revised High Value Change Stage 2 Submission
re-submitied by DBFM Coj the Authority must give written notice of whether i;

8.2.1 approves the relevant Blage 1 Approved Project {in which case the Stages 1
Approved Project will be referred {o as having received “Stage 2 Approval”
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82.3

8.2.4

or as being a “Stage 2 Approvead Project” or an “Approved Project” as
the context reguires); or

rejects the Stage 1 Approved Project;

(a) on the ground that the High Value Change Stage 2 Submission In
relation to the relevant Stage 1 Approved Project has failled to meet
one or more of the Approval Criteria (except as referred to [n
paragraph 8.2.2(b)}{0) or paragraph 8.2.2(b){ii)}, in which case
(subjeci to resubmission under paragraph 8.2.3) paragraph 8.3
shall apply;

{b)

(i} because, as a result of any change o the Target Cost
referred to in paragraph 2.1.2, the Stage 1 Approved
Project is not in fact Affordable despife the High Value
Change Stage 2 Submission being within the Target Cost
notified by the Authority pursuant to parasgraph 2.1.2 of
this Section 4 (High Vafue Changes); or

{ify because DBFM Co has {ailad to mest one or more of the
Approval Criteria and the sole reason for that fallure s
that any Consent identified by DBFM Co {in compliance
with paragraph 3.4.12 of this Section 4 {High Value
Changes)) has not been obiained; of

(it} otherwise on grounds other than those set ouf In
paragraphs 8.2.2{g), 8.2.2{b}{} and 8.22{b)iH of this
Section 4 (High Value Changes),

in which case paragraph 8.5 shall apply.

If the Authorily rejects the High Value Change Stage 2 Submission on the
graunds set out in paragraph 8.2.2{a} the Authority and DBFM Co will work
together to addreas the reasons for such fallure and attempt in good faith fo
produce a revised High Value Changa Stage 2 Submission for DBFM Co fo
re-submit to the Authority,

i

{a} 2 resubmitted High Value Change Stage 2 Submission is rejected
by the Authority on the ground sef out in paragraph 8.2.2(a)
{subject o paragraphs 16.3 to 16.4 {if applicable} of this Section 4
{High Value Changes)); or

{b) no resubmission of the High Yalue Change Stage 2 Submission is
made within 30 Business Days of the date of ihe notice of rejection
{or such longer period as the parties may agree),

then the relevant Stage 1 Approved Project shall be treated as having been
properly rejecied, the provisions of paragraph 8.3 of this Section 4 (High
Value Changes) shall apply and neither the Authority nor DBFM Co will have
any further obligations in relation to the relevant High Value Change referred
to in the High Value Change Stage 2 Submission.

If a High Value Change Stage 2 Submission is properly rejected by the Authority

83

Where this paragraph 8.3 applies (as set out In paragraph 8.2 2(a), paragraph 8.2.4

and paragraph 16.4.2 of this Section 4 {High Value Changes)) the Authority shall not
be required to reimburse or compensate DBFM Co [n respect of any costs relating to
the High Value Change including the Change Management Fee.
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8.4A

848

841 DBFM Co fails to provide a response to an Authority Change Notice in
accordance with paragraph 3.1 of this Seclion 4 {High Value Changes); o

8.4.2 {where applicable) DBFM Co fails to provide a High Value Change Proposal
in accordance with paragraph 3.4 of this Saction 4 {High Value Changes); or

843 BBFM Co falls to submit a High Value Change Stage 2 Submission in
accordance with paragraph 4.1.2 of Section 4 (High Value Changes;; or

344 the Authority hias validly rejected a High Value Change Stage 2 Submission
in accordance with paragraph 8.2 and the matier has not been refered io
the Dispute Resoiution Procedure or any such dispute has been deterniined
as destribed in paragraph 16.4.2 of this Section 4 (High Value Changes),

then, subject to paragraph 17 of this Sectien 4 (High Value Changes) the Authority
may rofify DBFM Co that the High Valus Change Nolice is withdrawn and, following
such notification, may procure the implementation of the High Value Change without
further recourse to DBFM Co, but the Authority must ensure that the High Value
Change is carried out in accordance with Good Industry Practice and to the standards
that wouid have applied to DBFEM Co if it had implemented the High Value Change.

If DBFM Co considers that the implementation of a High Value Change by the
Aishority pursuant {0 paragraph 8.4 impacis on the performance {and/or the cosi of
performance {including, without limitation, lifecycle cosis)} of the Project Operalions
then it may notify the Authority {providing full details) of the same {including the DBFM
Co’s proposals for changes required {0 the Project Operations or changes fo the cost
of performance (including, without limitation, lecyole costs) of the Prgject Operations
in either case as a result of the relevant High Value Change (the “HV Required
Changes"}) and the parties shall seek to agree:

(a) The impact of the relevant High Value Change on the performance (andfor
the cost of performance fincluding, without Himitation, |fecycle costs)) of the
Project Operations, and

&} The HY Required Changes.

If the parties have been unable o reach agreement on these matters within 20
Business Days of nofification by DBFiM Co pursuant to this paragraph 8.4A then either
party may refer the matter to the Dispute Resolution Procedure,

Any HY Required Changes agreed or determined pursuant to paragraph 8 4A above
shall be daeall with by the Authority’s Representative issuing an Authority Change
Notice and the relevant provisions of this Schedule Part 16 {(Change Profocol} shall
apply except that

{2} DEFM Co may give notice to the Authority's Representative that it objects o
such an Authorily Change Mofice only on the grounds that the
inplementation of the Change would not give effect to or comply with the HY
Regquired Changes;

) The Authority shalt (i} agree the implensentation of the Low Value Change; or
{il} confirm the estimate for the Medium Value Change; or (ili} approve the
High Value Change Stage Z Submission, {as appropriate) in respect of the
Change in accordance with the relevant provisions of this Schedule Part 16
{Changs Protocol);

{© The Authority shall not be emtitied to withdraw any Authority Change Notice
or s agreemert as to the implementation of the Low Value Change,
confirmation of the estimate for the Medium Value Change or approval of a
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High Value Change Stage 7 Submission {as appropriaie), issued I
accordance with this paragraph 8 4B,

If a High Value Change Stage 2 Submission s improperly rejected by the Authorify

8.5

Where this paragraph 8.5 applies (as set out in paragraph 5.2.1(b), paeragraph 22
paragraph 8.2.2(b) and paragraph 16.4.1}), the Incurred Change Management Fee
and Third Party Cosis heurred by DBFM Co o prepare the High Vaiue Change
Proposal and Stage 2 Submigsion, which shall be in accordance with the activities and
budget referred to in paragraph 3.4.4 of this Section 4 (High Value Changes), in
relation to the relevant High Value Change will be paid by the Authority within ten (15
Business Days of the date on which DBFM Co recelves written notice of the rejection
or the date of the deemed rejection {as the case may be) with the date of the rejeclion
of the deemed rejection {as the case may be) being the Calculation Date for the
purpozes of calculating the amount of the Incurred Change Management Fee (unless
a different Calcuiation Date is expressly stated in this Section 4 {High Value Changes)
in relation fo the circumstances giving rise to the entittement of DBFM Co to be paid
the Ineurred Change Management Fee).

INFORMATION AND NOTIFICATIONS BY THE AUTHORITY TO DBFM CO AND
COOPERATION OF THE AUTHORITY

a1

0.2

The Authority must notify DBFRM Co as soon as it becomes aware of ahy matier which
may have a reasonably foresseable material adverss effect on the viabilily of any High
Value Changs including any

8.1.1 planning issues likely to cause a wmaterial delay in the anticipaled
pragramme for the High Value Ghange of materiat cost increases; and

9.1.2 changes to funding which the Authority receilves of to the way in which
funding may be applied, either or both of which may affect whether a High
Vaiue Change is Affordable.

The Authority shall provide reascnable assistance {o DBFM Co in relation o the
procuremert by DBFM Co of all relevant Consants.

CHANGE MANAGEMENT FEE

The Change Management Fee [s o reimburse DBFM Co for the time spent by its employees in
project managing the development, procurement and implementation of the High Value Change
and shail:

181

10.2

10.3
10.4

10.5

be based on actual time spant {validated by iimse sheels};

be calculated al the daily rates as sel oud in Appendix 2 Part 3 {o this Schedule Part
16 (Change Profocol), but capped at the sum set out in the High Value Change
Proposal;

not include the time of any person whe is not employed by DBFM Co,

not include any mark-up or profit ar additional overheads;

be paid In thres stages as follows:

10.5.1  on Stage 1 Approval,

10.5.2  on Stage 2 Approval; and

10.5.3  when any works involved in the High Value Change have been completed,

and at each stage DBFM Co shall charge the Authorily (sublect to the applicable cap} only for
the time incurred by #s siaff up fo completion of that stage,
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IMPLEMENTATION OF THE HIGH VALUE CHANGE

DBFM Co must implement any High Value Change approved by the Authority so as to minimise
any Inconvenience o the Authority and to the provision of Community Services and in
accordance with the Appraved Project. Where an extenslon of time has heen agreed as part of

the Stage 2 Approval the Completion Date shall be extended as agresd in the Approaved
Projet.

METHOD OF PAYMENT OF AUTHORITY CONTRIBUTION

12.1 This paragraph 12 shall apply where Capital Expenditure for an Approved Froject is to
he funded in whole or part by the Authority.

12.2 DBFM Co shall invoice the Authority for Capital Expenditure incurred by DBFM Co fo
implement a High Value Change that is to be borne by the Authority according {o the
payment schedule set aut in the High Value Change Siage 2 Submission as referred
to in paragraph 3.4.11 of this Section 4.

12.3 The Authority shall make a payment to DBFM Ce within fifteen (15) Business Days of
receipt by the Authority of invoicss presented to the Authority (complete in all material
respects) in accordanca with paragraph 12.2 of this Seclion 4, accompanied by the
relevant svidence {where applicable) that the relevant part of the High Value Change
has been carried out,

ADJUSTMENT TO ANRUAL SERVICE PAYMENT

Any adjustiment to the Annua! 3ervice Pavinent which is necessary ag a resull of the
impiamentation of a High Value Change shall ba calculated in accordance with Section 6 of this
Beheduie Part 18 {Change Profocad).

DUE DILIGENCE

141 Where the Authorily is funding the High Value Change, DBFM Co shall pracure that
the Senior Lenders shall not withhold or delay any consents which are required
pursuant to the Senigr Financing Agreements to such High Value Change other than
on the basis that the Senior Lenders, acling pursuani to the terms of the Senior
Financing Agreemenis, reasonably believe that one or more of the circumstances sel
out in paragraphs 1.2.1 fo 1.2.8 of this Section 4 {High Value Changes) apply.

14.2 Where the Authority is not funding the High Vajue Change, DBFM Co shall procure
that the Senior Lenders do not unreasonably withhald or delay any consans which are
required pursuant to the Senior Financing Agreements to such High Value Ghange
other than on the basis that the Senior Lenders, acting pursuant to the terms of the
Senior Financing Agreements, reasonably believe that one ar more of the
circumstances set out in paragraphs 1.2.1 to 1.2.8 of this Section 4 (High Value
Changes) apply.

14.3 The parlies agres that the Senior Lenders may cary out legal, financial, insurance
and technival due diligones on any proposal for a High Value Change. The parties
shall agree a budget for the due diligence provided that the costs may not exceed the
lower of (i} 3% of the overall value of the High Value Change in guestion or (it} fifty
thousand pounds (£50,000) unless, in either case, the parties {acting reasonably}
agree otherwisa. Any costs incurred by DBFM Co a5 a result of the Senior Lenders
due diligence will be reimbursed by the Authority following the conglusion of the
process in this 8Section 4 (High Value Changes) within ten (10) Business Days of
DBFM Co submitting an invoice for and evidence of such costs, subject to the invoices
being in accordance with the agreed budget.

14.4 it is acknowledged that High Value Changes (particularly where they involve a change

to the Works or the Facilifies) may requive authorisation from the insurers under the
Insurances, DBFM Co shall nolify the relevant insurance broker immediately upon any
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17

145

material High Value Change bsing agreed (materiality being judged in relation 1o the
size and nature of the scope of the High Value Change).

The parties agree thal paragraph 14.2 of this Section 4 {High Value Changes) of this
Schedule Parl 16 (Change Profocof) does not oblige the Senior Lenders to provide
any additional funding for the relevant High Value Change, which shall be in their
absolute discretion.

PROJECT DOCUMENTATION

18.1

158.2

The only changes to the Project Documents or Ancillary Documents to be made as a
result of a High Value Change shall be those identified in the Approved Project
{subject to any amendments to it agreed by the parties).

DBFM Co shall, on completion of the Change, update the as-buill drawings and the
operating and maintepance manuals as necessary to reflect the High Value Change.

DISPUTES

16.1

16.2

16.3

16.4

Except as otherwise expressly provided, any dispule congerning any matter referred
to in this Section 4 {High Vaiue Changes} may be referred by sither parly fo the
Dispute Resolution Procedurs,

The Authority shall not be enfitied to approve a High Valua Changs Proposa! or a High
Value Changs Siage 2 Submission that ie the subject of a dispute untli the dispute has
been defermined.

If the Authority rejects a High Value Change Stage 2 Submission pursuant to the
provisions of paragraph 8.2.2(a} of this Section 4, DBFM Co shall be entitled to refer
the matter for consideration under the Dispute Resolution Procedure within ten (10}
Business Days after regeiving written notice of the Authority's decision.

If, following a referral to the Dispute Resolution Procedure, it is agreed or delermined:

16.4.1  that the High Value Change rejected by the Authority pursuant to paragraph
8.2.2(a) of this Section 4 met the Approval Criteria the Authority shall either:

{3} deciare that the relevant High Value Change has received Stage 2
Approval and that High Value Change shall proceed; or

{b} declare that ifs rejeciion of the relevant High Value Change be
freated as an improper rejection and that the provisions of
paragraph 8.5 of this Section 4 (High Value Changes) shall apply

18.4.2 the High Value Change did not mest the Approval Criteria, save in one of the
respects referred to in paragraphs 8.2.2(bXi) or 8.2.2(b)ii} the provisions of
paragraph 8.3 of this Section 4 (High Valus Changes) shall apply.

The Authority is not entitled to withdraw an Authority Change Notice and procure
implementation of a High Value Change in respect of which there is a dispute that has been
referred to the Dispute Resolution Procedure, unless that dispute has been determined In its
favour and DBFM Co has not confirmead to the Authority in writing within five {5) Business Days
of the date of the determination that it wili comply with its obligations under this Sectlon 4 jn
accordance with the determination,
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SECTION 5
DBFM €O CHANGES
f DRFM Co wishes to introduce a DBFM Co Change, it shall serve a notice containing the
information required pursuant to paragraph 2 of this Section 5 (DBFM Co Changes) (a "OBFM
Co Notice of Ghange”) on the Authority,
A DBFM Co Notice of Change shall:

2.1 set out the proposed DBFM Co Change in sufficient detail to enable the Authorily to
avaluate # in ful;

22 specify DBFM Co's reasons far proposing DBFM Co Change,

23 indicate any implications of DEFM Co Change;

24 indicate what savings, if any, will be generated by DBFM Co Change, including:
2.4.1 wheather a reduction of the Annual Service Payment is; or
24.2  whether such savings will be paid 0 the Authority in a lump sum,

in each case giving delalls in accordance with paragraph & of this Section 5 {DBFM
Co Changes);

2.8 indicate whether there are ary critical dates by which a decision by the Authority is
required; and

2.6 request the Authority to consult with DBFM Co with & view fo deciding whether to
agree to DBFM Go Change and, ¥ so, what consequential changes the Authority
requires as a result,

The Authority shall evaluate DBFM Co Notice of Change in good faith, taking into account afl
radevant issues, including whether:

a1 a revision of the Arnnual Service Payment will cocur;

32 the DBFM Ca Change may affect the quality of the Ssrvices andior the Works or the
likelihood of successiul completion of the Works andfor delivery of the Services {or

any of them);

3.3 the DBFM Co Change will interfere with the reflationship of the Authority with third
parties;

34 the financial strength of DBFM Ce is sufficient to perform the Works andfor Servicas
afior implementation of DRFM Co Change:

35 the value ard/or ife expectancy of any of the Facilities will be reduced; or

a8 the DBFM Co Change materially affects the risks or costs fo which the Authorily is
exposead.

As soon as practicable after receiving DBFM Co Notice of Change, the parties shall meet and
discuss the matters referred to |0 it, including in the case of a Relevant Change in Law those
matiers referred to in Clause 32.4 of this Agreement. During discussions the Authority may
propose modifications to, or dccept or reject, DBFM Co Notice of Change.

if the Authority accepts DBFM Co Notice of Change {with or without modification) the parties
shall consull and agree the remaining defails as soon as practicable and upon agreement the
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Authority shall issue a notice confirming DBFM Co Change which shall set out the agreed
DBFM Co Change and.

5.4 shall enter into any documents 0 amend this Agreement or any relevant Ancillary
Document which are necessary to give effect to DBFM Co Changs;

52 suibject to paragraph 7 of this Section § (DBFM Co Changes), the Annual Service
Payment shall be revised in accordance with Seclion 6 (Changing the Finangial
Model) of this Schedule Part 16 (Change Profocof); and

53 DBFM Co Change shall be implemented within the period specified by the Authority in
its notice of acceptance.

if the Authorily rejects DBFM Co Notice of Change, it shall not be obliged to give its reasons for
such a rejection and DBFM Co shall not be entitied io reimbursement by the Authority of any of
its costs involved in the preparation of DBFM Go Notice of Change.

Unless the Authority's written acceptance expressly agrees to an increase in the Annual Service
Payment or that DBFM Co should be entitled to relief from any of its obligations, there shall be
no inctease in the Annual Service Payment or relief granted from any obligations as a result of a
DBFM Co Change.

if & BBFM Co Change causes, of wiil cause, DBFM Co's costs or those of a sub-contractor 10
decrease, there shaill be a degreass In the Annugl Service Payment such that any cost savings
{following deduction of costs reasonably incurred by DBFM Co in implementing such DBFM Co
Change) will be shared on the basis of fifly per cent (50%) of the saving being retained by
DBFM Co and fifty per cent (50%:) of the saving being paid to the Authority as a lump sum within
fen {10} Business Days of agreement or determination or by way of revision of the Annual
Service Payment pursuand to Section 8 (Ghanging the Financial Model} of this Schedule Part 16
{Change Protocol},
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SECTION G
CHANGING THE FINANCIAL MODEL
Procedure

1 If a Relevant Eveni ocours, the Financial Model shall be adiusted in accordance with this
Section 8 (Changing the Financial Model) of this Schedule Part 16 (Change Profocol).

Adjusting the Logic or Formulae

2 H it is necessary fo make 2 Logic Adjusiment o permit an input Adjusiment or Assumplion
Adjusiment to be made, DBFM Co shall make such Logic Adjustment only:
2.1 to the extent necessary,
2.2 in accordance with generally actepted accounting principles in the United Kingdom;
and
23 50 as {o leave DBFM Co in no better and ne worse & position.
3 in order {o demonstrate that the condiions in paragraph 2 are met, DBFM Co shall prepare:
34 a run of the Financial Mode!l before making any Assumption Adjustment or Inpul
Adjustment and immediately prior to making the Logic Adjustment; and
az a run of the Financial Model immediately following the Logis Adjusiment which shows
that DBFM Co is in no worse and no better a position following the making of the Logic
Adiustment.

Adjusting the Assumptions

4 Subject to paragraph 5, DBFM Co may make an Assumption Adjustment so that the
Assumptlions in the Financial Mode! reflect:

4.1 reasonable economic assumptions prevalling at the Adjusiment Dale; and

4.2 reasonably foreseeable changes in the prospective technical performance of the
Project arising as a result of the Relevant Evend.

] in making Assumption Adjustments, DBFM Co may make such adjustments only insofar as they
relate to the Relevant Event, and such adjustmenis shall not have effect in relation to any period
priot to the Adjustment Date, nor in relation to any aspect of the Project other than the Relevant
Evert in the period following the Adjustment Date.

Adjustingthenppts
& DBFM Co may make Input Adjustments fo the extent required to reflect the Estimated Change
in Project Costs arising out of the Relevant Event.

Adjusting the Annual Service Payments

7 In order to calculate the adjusiment to be made to the Annual Service Payments, DBFM Co
shall run the Financial Model after making the Logic Adjustments, the Assumption Adjusimants
and the Input Adjustments relating to the Relevant Event and permitted by this Section 6
{Changing the Financial Modeal) of this Schedule Part 16 (Change Protocol) so that, following
the Relevant Event, it is in no belter and no worse a position than it would have been if no
Relavant Event had accurred,
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The Annuat Service Fayments shall be adjusied by such amount as leaves DBFM Co, following
the Relevant Event, in no better and no worse a position than it would have been if ne Relevant
Event had occurred.

No better and no worse

g

Any reference in this Agreement to "no better and no worse” or ta leaving DBFM Co in *no
better and no worse a position” shall be cansiried by reference to DBFM Co's:

a1 rights, duties and liabliities under or ariging pursuant to performance of this
Agresment, the Funding Agreements, the Consbuction Conlract and Servics
Coniracts; and

g2 ability to perform #s obligations and exercise #s righis under this Agreemsnt, the
Funding Agreements, the GConstruction Gordract and Service Conlracts,

50 as to ensure that:

9.3 DBFM Co is left in a position In refation to the Key Ratios which is no better and no
worse in the Post-Adjustment Financlal Model than it is in the Pre-Adjustment
Financial Model; and

9.4 following the making of the Adiusiments, the ability of DBFM Co o comply with this
Agresment is not adversely affected or improved as 8 consequence of the Relavant
Event.
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APPENDIX 1
Part 1

Catalogue
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APPENDIX 1
Part 2

Small Works and Services Rates
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APPENDIX 2
Part1

init Cost for Construction or Instaliation Costs
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APPENDIX 2
Part 2

[NOT USED]
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APPENDIX 2
Part 3

GConsultan{, Sub-Contractor or Supplier Fees
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APPENDIX 2

Part 4

Unit Costs for Labour Rates
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SCHEDULE PART 17
COMPENSATION ON TERMINATION
SECTION 1

COMPENSATION ON TERMINATION FOR AUTHORITY DEFAULT AND YOLUNTARY

TERMINATION

1 COMPENSATION ON TERMINATION FOR THE AUTHORITY DEFAULT AND VOLUNTARY
TERMINATION '

1.1

1.2

If DBFM Co terminaies this Agresment pursuant o Clause 39 {Authority Events of
Default) or the Authority terminafes this Agreement pursuant fo Clause 421 the
Authority shali pay o DBFM Co the “Auatharity Default Termination Sum™ as sef out
in paragraph 1.2.

Subject fo paragraphs 1.4 t¢ 1.8 below the Authority Defaull Termination Sum shall be
an amourt equal {o the aggregate of:

1.2.4 the Base Senior Debt Termination Amount;
1.2.2  Redundancy Payments and Sub-Contractor Losses; and
1.23  [NOT USED]

1.2.4 the amount for which the share capital of DBFM Co and the Subordinated
Debt couid have been sold on an open market basis based on the Relevant
Assumptions,

125  [NOT USED]

LESS, to the extent it is a posltive amount, the aggregate of without double counting in
relation to the calculation of the Bage Senior Debt Termination Amount or the amounts
below:

1.2.6 the value of any right of DBFM Co to receive insurance proceeds {save
where such insurance proceeds are held in the Insurance Proceeds Acoount
and are to be applied in accordance with Clause 53,18 of this Agreement in
reinsiatement, resloration or replacement or, in the case of any third party
lsgal Habliity or employer's lability, in satisfaction of the claim, demand,
proceeding or labifity) or sums due and payabls from third parties (but only
when received from third parlies} but excluding any elaims undser any Sub-
Contracts or claims against other third parties which have not been
determined or have been determined but not yet paid provided that in such
case DBFM Co shall assign any such rights and clalms under the Sub-
Coniracts or claims against other third pariles to the Authorily and give the
Authority teasonable assistance in prosecuting such claims;

1.2.7 {0 the extent realised before the [nvoice Dale the market value of any other
assels and rights of DBFM Co (other than those transferred to the Authority
pursuant to this Agreement} less liabilifies of DBFM Co propedy incurred in
carrying out its obligations under this Agreement as at the Termination Date
provided that no account should be faken of any liabilities and obligations of
DBFM Co arising out of:

{a) agreemenis or arrangemenis entered into by DBFM Co fo the
axient that such agreements or arrangements were not entered
into in conneclion with DBFM Co’s obligations in relation to the
Praject; or
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1.3

14

1.8

1.8

1.7

[{a)) agreements or arrangements entered into by DBFM Co to the
extent that such agreements or arrangements were not entered
it in the ordinary course of business and on commercial arm’s
length terms; and

128  amounts which the Authority is entitled to sl off pursuant to Clause 46.12 of
this Agreement.

To the extent thaf such assels and rights referred fo in paragraph 1.2.7 above are not
realised and appiied by the lnvoice Date, DEFM Co shall on payment of the Authority
Default Termination Sum assigh such assets and rights {o the Authiority.

i the aggregaie of the amounts referred fo in paragraphs 1.2.1 and 1.2.4 is less than
the Revised Senior Debt Termination Amount, then the Authorily Default Tarmination
Sum shall be increased 80 that i is egual to the aggregate of the Revised Sanior Debt
Termination Amount and the amount referved 0 In paragraph 1.2.2 LESS, without
double counting in relation to the calculation of the Revised Senigr Debt Termination
Amouni, tha amounis referred fo in paragraphs 1.2.6 1o 1.2.8 above; provided always
that (a) the amount referred 1o In paragraph 1.2.2 shall only be paid to the extent that
DEFM Co has demonstrated to the reasonable satisfaction of the Authorily that the
amount will not be applied (in whole or in part) in payment of any Distribution and (b)
if, at the time of {ermination, there are any Additionai Permitted Borrowings
outstanding, no Sub-Contractor Losses shaifl be paid In respect of any Sub Contract in
cireumstances where there is an evant of defaull under such Sub-Contract which
woltld entifle DBFM Co to terminate such Sub-Contract.

i a Distribulion is made whilst any Additional Permitied Borrowing Is outstanding and
DBFM Co has wilfully, or twough gross negligence falled to comiply with its obligations
under clause 8.4.4(a) of the Fundsrs’ Direct Agreement then in addition to the
deduction of the Distribution made pursuant to paragraph v of tha definition of Revised
Senior Debt Termination Amount, the Authority shal!l be entitled to sef off the vaiue of
fhat Distribution a second time against the Authority Default Termination Sum,
grovided that the amount of the Authority Default Termination Sum shall never be less
than the Revised Senior Dabt Termination Amount.

if DBFM Co has wilfully or through gross negligence feiled o comply with ifs
obfigations under clause 8.4.4{b} of the Funders’ Direct Agreement and there has
been an overstatement of the cash balances by DBFM Co ag &t that date which has
caused ihe Authorily to reasonably believe that it would be reguired to pay a lesser
sum at the Termination Date than it actuzlly is required to pay under the terms of this
Section 1 {Compensation on Termination for Authorify Default and Voluniary
Termination), then the Authority Default Termination Sumi shall be reduced by the
amount of such overstatement {to the extent such overstatement is still applicable at
the Termination Date), provided that the amount of the Authority Default Termination
Sumn will never be less than the Revised Senior Debt Termination Amount,

The Authority Default Termination Sum shall be payable in accordance with Seclion 5
(Genaral) of this Schedule Part 17 {Compensalion on Termination).

NOT USED
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SECTION 2

COMPENSATION FOR DBFM CO DEFAULT

If the Authority terminates this Agreement pursuant to Clause 40 [DBFM Co Events of Defautl),
with the exception of termination pursuant to Clause 40.1.3(b}, the Authority shall pay 1o DBFM
Co such sum as is ealculaled according to this Section 2 {Compensation for DBFM Co Defaudf)
of this Schedule Part 17 {Compensalion on Termination).

RETENDERING ELECTION

2.1

The Authority shall be antitled {o retender the provision of the Project Operations in
accordange with paragraph 3 {(Relendering Procsdure) and the provisions of
naragraph 3 (Retendering Procedure) shall apply if:

2.1.1 the Authority notifiee DBFM Co on or before the date falling twenty (20}
Business Days after the Termination Date that # intends {0 retender; and

21.2 there is a Liquid Market; and sither

(a) the Senior Funders have niot exercised their rights {o step-in under
clause 5 (Represgniative) of the Funders' Direct Agreement; or

{b} DBFM Co or the Senlor Funders have not procured the transfer of
DBFM Co's rights and liabilitles under this Agreement {o 2 Suitable
Substiute Contracter and have failed fo use all reasonable efforts
todoso

but otherwise the Authority shall not be entiled to re-lender the provision of the
Project Operations and paragraph 4 (No Refendering Pracedure) shall apply.

RETENDERING PROGEDURE

3.1

3.2

3.3

3.4

a5

3.8

The ohjective of the Tender Process shall be to enfer inlo 2 New Agreement with &
Compliant Tenderer.

The Authorily shall {subject o any legal reguirements preventing it from doing s0) use
all reasonable endeavours to complete the Tender Process as soon as praciicable.

The Authority shall as soon as reasonably practicable notify DBFM Co of the
Guaiification Criteria and the other requirements and terms of the Tender Process,
including the timing of the Tender Process, and shall act reasonably in setting such
requirements and terms.

DEFM Co authorises the release of any information by the Authority under the Tender
Process which would otherwise be prevented under Clause 81 (Confidentiafity) thal is
reasonably required as part of the Tender Process.

For all ar any part of & month, falling within the period from the Termination Date to the
Compensation Date, the Autherity shall pay to DBFM Co:

351 the Post Termination Service Amouwnt for each completed month, op or

before the date falling ton {10} Business Days after the end of that month;
and

5.2 the Post Termination Service Amaoun for the period from the end of the last
completed month untit the Compensation Date, on or befare the date falling
twenty (20) Business Days after the Compensation Date.

DBREM Co may, at its own cost, appoint a person to monitor the Tender Process for
the purpose of moniforing and reporting fo DBFM Co and the Senior Funders on the
Authority's compiiance with the Tender Process,
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3.8

39

3.10

311

3.12

3.13

3144

The Tender Procoss Moniter shall enter inlo a confidentiality agreement with the
Authordty in a form accepiable to the Authorily and zhall be entitled to attend ai
mesatings relating fo the Tender Procoss, inspect copies of alf the tender
documentation and bids and make representations te the Authority as te compliance
with the Tender Process. The Autherity shall net be bound to consider or act upon
such representations but acknowladges that such representations may be referred {o
by DBFM Co in the event that DBFM Co refers g dispute as to the Adjusted Highest
Compliart Tender Price to the Dispute Resolution Procedure. The Tender Process
Monitor will not disclose confidentiat information to DBFM Co or the Senior Funders or
any other person (and shall provide an undsrtaking to the Authority to such effeci as a
condition of his appointment) but shall be entifled 1o advise DBFM Ce and the Senior
Funders on whether it considers that the Authority has acted in accardance with the
Tender Procass and comrectly determined the Adjusted Highest Compliant Tender
Price,

If any Post Termination Service Amount i& less than zere then it may be carried
forward ard may be sel off against any future posiive Post Termination Service
Amounts.

Tha Authorily shall require bidders to bid on the basis that they will receive the benefit
of any outstanding claims under material damage insurance policies and the amount
{if any} standing {o the credif of the Insurance Proceeds Account on the dats that the
Mew Agreement is enterad into.

As soon as practicable after tenders have been received, the Authority shall (acting
reasonably) review and assess the Compliant Tenders and shall notify DBFM Co of:

3.10.1  the highest Compliant Tender price;
3.10.2  the Tender Cosis; and
3103 its caladation of the Adjusted Highest Compliant Tender Price.

i DBFM Co refers a dispute refating to the Adjusted Highest Compliant Tender Price
to dispude resolution in accordance with Clause 58 (Dispufe Resolution), the Autharity
shall irrespective of such dispute be entitled o enter into a New Agreement.

The Adjusted Highest Complant Tender Price shali be paid in accordance with
Bection 5 {General} of this Schedule Part 17 (Compensation on Termination).

Subject to paragraphs 1.6 and 1.8 of Section 5 (Generafi of this Schedule Part 17
(Compsnsation on Termination, if the Authority has not pald an amount egual to the
Adjusted Highest Compliant Tender Price to DBFM Co on or before the data falling
o vears after the Termination Dgte then the following provisions of this paragraph 3
shall not apply to that termination and the provisions of paragraph 4 {No Refendering
Frocedure) shall apply instead.

The Authority may elect at any time prior to the receipt of & Compliant Tender, to
follow the no retendering procedure under paragraph 4 (No Relendering Frocedure)
by natifving DBFM Co that this election bas been made.

NO RETENDERING PROCEDURE

4.4

4.2

Subject {o paragraph 4.2, ¥ the provisions of this paragraph 4 (No Retendering
Procedure} apply DBFM Co shall not be entifed to receive any Post Termination
Service Amount.

if the Authorily elects ta follow the no relendering procedure in accordance with thds
paragraph 4 {No Refendering Frocedure) after if has elected to folfow the procedure
under paragraph 3 (Refendering Frocedure), then the Authority shal continue to pay
to DBFM Co each Post Termination Service Amount until the Compensation Date, in
accordance with paragraph 3 (Refendering Procedure).
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4.3

44

4.5

in agreeing or determining the Estimated Falr Valua of the Agreement the parties shall
be obliged to follow the principles set out below:

4.3.1 all forecast amounts of revenues and costs should be calculated in neminal
ferms at current prices, recognising the adjustment Tor indexation in respect
of forecast inflation between the date of calculation and the forecasi
payment date{s) as set out in this Agreement;

4.3.2 the iotal of all payments of the full Service Payments foracast to be made
from the Termination Date to the Explry Date shall be calcuiated and
discounted at the Discount Rate;

4.3.3  the total of all costs reascnably forecast to be incurred by the Authority as a
resuit of termination shall be calculated and discounted at the Discount Rate
and deducted from the payment calculated pursuant to paragraph 4.3.2
above, such costs {a include {without double counting):

{a) a reasonable risk assessment of any cost overruns that will arise,
whether or not forecast in the relevant base case,

(b) the costs of providing the Services reasonably forecast to be
incurred by the Authority from the Termination Date to the Expiry
Date in providing the Project Operations to the standard required;
and

{t} any rechfication cosls required to deliver the Project Operations to
the standard required ({induding any costs reasonably forecast to
be incurred by the Authorty to complete the Works} and additional
operating costs required to restore operating services standards
less (to the extent that such sums are included in any calculation of

rectification costs for the purposes of this paragraph) the aggregate

of:

{) any insurance proceeds recelved {or held in the
Insurance Proceeds Account} or which will be recsived
pursuant o policies maintained in accordance with
Clause 53 {Insurance); and

(i} amounts payable by the Authority in respect of Capital
Expenditure under this Agreement which have not been
paid,

in each case such cosis to e forecast al a level thal will deliver the Services o the
standards required by this Agreament,

if the parties cannot agree on the Adjusted Estimated Fair Value of the Agreement on
of before the date falling twenty {(20) Business Days after the date on which the
Authority elected or was required pursuant {o paragraph 2 {Retendering Election) or
paragraph 3 (Retendering Frocedure) to follow the ng retendering procedure in
accordance with this paragraph 4 (No Refendering Procedure), then the Adjusted
Estimaled Fair Value of the Agreement shall be determined in accordance with Clause
46 {Dispide Resolution),

The Adiusted Estimated Fair Value of the Agreement shall be pald in accordance with
Section 5§ {General) of this Schedule Part 17 (Compensation on Terminalion},
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SECTION 3

CONSEQUENCES OF TERMINATION FOR FORCE MAJEURE

CONSEQUENCES OF TERMINATION FOR FORCE MAJEURE

1.4

1.2

if DBFM Co or the Authority terminates this Agreement pursuant to Clause 31.1
{Force Majetire) or Clause £3.14.2 the Authority shall pay o DBF#M Co the “Force
Majeure Termination Sum’ as set out in paragraph 1.2.

Subject to paragraphs 1.4 to 1.6 below the Force Majeurs Termination Sum shail be
an amount equal to the aggregate of:

1.2.1

122

1.2.3

1.2.4

the Base Senior Debt Termination Amount;

Redundancy Payments and Sub-Contractor Losses (but excluding therefrom
ary claims for oss of profit);

an amount equal to the Subordinated Debt less an amount egusgt to the
aggregate of payments of interest paid on the Suberdinated Debt provided
that where such figure k& a negafive number it shall be instead fixed &t zero;
and

an amount equa to all amounts paid to DBFM Co by way of subscription for
shares in the capital of DBFM Co less dividends and other distributions paid
{0 the shareholders of DBFM Co provided that where such figure is a
negative number it shall be instead fixed at zero;

LESS, to the extent & is a positive amount, the aggregate of {without double counting)
in relation to the caloulation of the Base Senlor Debl Termination Amount or the
amounts below.

1.25

1.2.6

the vaive of any right of DBFM Co {o recelve ingurgance proceeds {save
where such insurance proceeds are held in the Insurance Proceeds Account
and are to be appited in accordance with Clause 53,18 of this Agreament in
reinstatarmnent, restoration or replacement, or in the case of third party legal
Hability ©or employer's Hability, in satisfaction of the olaim, demand,
proceeding or liability} or sums due and payable from third parties (but only
when received from third parties) but excluding any claims under any Sub-
Contracts or daims against other third parties which have not been
determined or have been determined but not vet paid provided that in such
case DBFM Co shall assign any such rights and claims under the Sub-
Contracts or ¢laims against othet third parties to the Authority and give the
Authority reasonable assistance in prosecuting such claims;

to the extent realised before the Invoice Date, the market value of any other
assets and rights of DBFM Co (other than those bansferred to the Authority
pursuant o this Agreement) less ffabilities of DBFM Co properly incwrred in
carrying out s obligations under this Agreement as at the Termination Date
provided that no account should be taken of any liabilifies and obligations of
DBFM Co arising out of;

{(a) agreements or arrangements enterad into by DBFM Co to the
exient that such agreements or armangements were not entered
into in connection with DBFM Co's obligations in relation {o the
Project; and

(1) agreements or arrangements entered into by DBFM Co to the
extent that such agreements or amangements wera not entered
inte in the ordipary coursa of business and on commercial arm’s
tength terms; and
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1.3

1.4

1.5

1.8

1.7

127 amounts which the Authority is entitied to set off pursuant to Clause 46.12 of
this Agreament.

To the exdent that such assels and rights referred to in paragraph 1.2.6 above are not
realised and applied pursuant {o that paragraph DBFM Co shall on payment of the
Force Majeure Termination Sum assign such assets and rights {o the Authority,

if the aggregate of the amounts referred to in paragraphs 1.2.1, 1.2.3and 1,24 Is less
than the Revised Senior Debt Termination Amount, then the Force Majeurs
Termination Sum shall be increased 50 that it is equal to the aggregate of the Revised
Senior Debt Termination Amount and the amount referred to in paragraph 1.2.2 LESS,
without double counting in relation to the calculation of the Revised Senior Debt
Termination Amourd, the amounts referred {0 at paragraphs 1.2.5 fo 1.2.7 above;
provided always that (8) the amount referred o in paragraph 1.2.2 shalt anly be paid
io the extent that DRBFM Co has demonstrated o the reasonable satisfaction of the
Autherity that the amount wilt not be paid (in whole or in part) in payment of any
Distribution and (b) ¥, at the time of termination, there are any Additional Permitted
Borrowings outstanding, no Sub-Contractor Losses shall be paid in respect of any Sub
Contract in circumstances where there s an event of defauit under such Sub-Contract
which would entitie DBFM Co to lerminate such Sub-Contract.

¥ a Distribution is made whilst any Additional Permitted Borrowing is cutstanding and
DBFM Co has wilfully, or through gross neghigence failed to comply with its obligations
under clause 9.4.4(z) of the Funders’ Direct Agreement then In addition to the
deduction of the Distribution made pursuant to paragraph v of the definition of Revised
Senior Debt Termination Amount, the Authority shall be enfilled o set off the value of
that Distribution a second time against the Foroe Majeure Termination Sum, provided
that the amount of the Force Majeure Termination Sum shall never be less than the
Revised Senior Deld Termination Amount.

if DBFM Co has wilfully or through gross negligence failed to comply with ifs
ohligations under clause 9.4.4{b) of the Funders’ Direct Agreement and there has
heen an overstatement of the cash balances by DBFM Co as at that date which has
caused the Authority 1o reasonably believe that it would be required to pay & lesser
sum at the Termination Date than It actually is required to pay under the terms of this
Section 3 {Compensation on Termination for Force Majeurs), then the Force Majeure
Termination Sum shall be reduced by the amount of such overstatement (to the extent
such overstatement is still applicable af the Termipation Dals), provided that the
amount of the Foree Majeure Termination Sum will never be less than the Revised
Senior Debt Termination Amount,

The Force Majeure Termination Sum shalt be paid in accordance with Section &
{Benearal) of this Schedule Part 17 {Conmensafion on Termination).
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SECTION 4

CORRUPT GIFTS AND FRAUD, BREACH OF REFINANCING

1 CONSEQUENCES OF TERMINATION FOR CORRUPT GIFTS AND FRAUD, BREACH OF
REFINANCING

1.1

1.2

1.3

ff the: Authority terminates this Agreement pursuant to Clause 40.1.3{h} or Clause 44.3
the Authority shall pay to DBFM Co an amount gqual to the Revised Senior Debf
Termination Amount;

LESS, to the extent it is a positive number, the agaregate of {without doubla counting):

1.1 the valug of any right 1o receive insurance proceeds {save where such
insurance proceeds are held in the insurance Proceeds Account and ars
be applied In accerdance with Clause 83.19 of this Agreement in
reinstatement, restoration or replacement or, in the case of third party fegal
Hability or employer's liability, in satisfaction of the claim, demand,
proceeding or liability} or sums due and payable from third parties {but only
when received from third parties) but excluding any claims under any Sub-
Contracts or claims againgt other third parties which have not been
determined or which have been determined but not paid provided that in
such case DBFM Co shall assign any such rights and clalms under the Sub-
Contracts or claims against other third parties to the Authority and give ihe
Authority reasonable assistance in prosecuting such claims; and

$.1.2 to the sxient realised before the Invoice Date, the market value of any other
assefs and rights of DBFM Co (other than those transferred o the Authority
pursuant fo this Agresment} less liabilities of DBFM Ca properly incurred in
carrying out its obligations under this Agreement as at the Termination Date
provided that na account should be taken of any liabilities and sbligations of
DBFM Co arising out of:

{a} agresments or arrangements entered info by DBFM Co to the
extent that such agresments or arrangemenis were not entared
inte in connection with DBFM Co's obligations In relation to the
Praject; and

2] agreements of arrangemenis entered indo by DBFM Co to the
extent that such agreemeris or arrangements were not entered
into in the ordinary course of business and on commsrcial arm's
tengih terms.

Ta the extent that such assets and righis referred to in paragraph 1.1.2 above are nol
redlised and appled pursuant to that paragraph, DBFM Co shail, on payment of the
sum referred to in paragraph 1.1 above, agsign such assets and rights to the
Authority,

The sum referred o in paragraph 1.1 above shall be paid in accordance with Section &
{General) of this Scheduie Part 17 {Compensation on Termination).
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SECTION 5

GENERAL

PAYMENT AND INTEREST

Following temmination for Authotity Defauit, Forse Majeure or Corrupt Gifts or Fraud or
Breach of Refinancing.

11

1.2

1.3

Subject to paragraphs 1.2 and 1.6 below, the Authority shall pay to DBFM Ca the
Termination Sum, together with interest on any Base Senior Debt Termination Amount
or Revised Senior Debt Termination Amount alement of the Termination Sum at the
Ne Defauit interes! Rate, on or before the date falling 60 days after the Notice Date
provided that, 'f the Authority fails to pay the Termination Sum in full by sych dale,
interest shall accrue at the Default interest Rate on any unpaid amount from (but not
including) such date untit the date such amount is paid,

The Authorlty may, other than where payment is fo be made pursuant to Section 1
{Compensation on Termination for Authority Default and Voluntary Termination} of this
Schedule Part 17 {Compensalion on Termination), elect to pay the Adjusied Estimated
Fair Value of the Agreement or the Base Senlor [rebt Termination Amount or the

Revised Senior Debt Temsination Amount {as relevant) element of the Termination
Sum;

1.2.4 in ingtalments as follows;

(&) where the Base Senior Debt Termination Amount or the Revised
Senior Debt Termination Amount or the Adjusted Estimalted Fair
Valye of the Agreement {as refevant) s greater than or equal to the
Quistanding Principal:

'] in respect of that slement of the Base Senior Debt
Tarmination Amount or the Hevised Senior Debt
Termination Amount or the Adjusled Estimated Fair
Value of the Agreement {(as relevant) representing the
Qutstanding Principal, on the dates {the "Instaiment
Dates™} and in the amounts that DBFM Co would have
been required o pay principal to the Senior Funders
unger the terms of the Credit Agreement had the
Termination Date not occurred; and

(in in respect of the sum (if any} remaining after deducting
the Cuistanding Principal from the Base Senior Debl
Termination Amount or ihe Revised Senipr Debt
Termination Amount or the Adjusted Estimeated Fair
Value of the Agreement (as relevant}, in equal
instalments on the Enstaiment Dates;

{b} where the Base Senigr Debt Termination Amount or the Revised
Senior Debt Termination Amount or the Adjusted Estimated Fair
Value of the Agreement (a8 relevant) is less than the Qutstanding
Frincipal, on the Instalment Dates pro rata to the amounts that
DBFM Co would have been raquired to pay o the Senlor Funders
on each Instaiment Date under the terms of the Credit Agreement
had the Termination $ate not oceurred: or

1.2.2 as the parfies may otherwise agree.
From the Notice Date urdil the date of payment, interest shall accrue on any ungaid

elemen! of the Termination Sum af the No Defaul! Interest Rate and be payabia on the
next ogourring Instalment Date,
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1.4

1.5

if the Authority has elected to pay in accordance with paragraph 1.2 above, it may {on
28 days’ prior writtans notice to DBFM Co) elect to pay the aulstanding part of the
Adjusted Esfimated Fair Value of the Agreement or the Base Senior Dabt Termination
Amount or the Revised Senior Debt Termination Amount {as relevant) element of the
Termination Sum in full on any Instalment Date. If the Authority:

1.4.1 fails to make a peyment DBFM Co in accordance with paragraphs 1.1 or 1.2
or 1.3 above; or

142 breaches Clause 57.4,

DBFiW Co may issue a notice to the Authority declaring any unpaid and outstanding
element of (as applicable) the Adjusied Estimated Fair Vaiue of the Agreement or the
Base Senior Debt Termination Amount or the Revised Senior Debt Termination
Amount {as relevant) element of the Termination Sum and any accrued but unpaid
interest fo be immediately due and payable.

To the extent that the Adjusted Estimated Fair Value of the Agreement is less than
zero, then an amount equal to the Adjusted Estimaled Fair Value of the Agreement
shall be due and payable by DBFM Ca to the Authority on the Compensation Date.

Following Retendering

1.8

1.7

18

1.9

Subject {0 paragraphs 1.7 and 1.9, following a retendering sxercise under Seclion 2
{Compensation for DEFM Co Defaulh of this Scheduls Part 17 the Awtherity shall pay
to BBFM Co an amount squal to the Adiusted Highest Compliant Tender Price no later
than the date falliing twenty (20) Buslness Days afler the later of

1.8.1 the date of the New Agreement; and

1.8.2 ff DBFM Co has referred a dispute relating to the Adjusted Highest
Compliant Tender Frice to dispute resclution pursuant to paragraph 3.11 of
Section 2 { Compensation for DBFM Co Defzulf) of this Schedule Part 17, the
daie on which the dispule is finally defermined in accordance with Clause 56
{Dispute Resofution),

provided that, to avoid doubt, if the dispute referred by DBFM Co fo dispute resolution
{pursuant to paragraphi 1.6.2 above) concerns only a proportion of the Adjusted
Highest Compliant Tender Price then the Authority shall pay the undisputed propartion
of such sum no later than 20 Business Days after the date referred to in
paragraph 1.6.1 above (the "Undisputed Payment Date") and the Authority shall pay
interest to DBFM Co on any amount of the Adjusted Highest Compiiant Tender Price
which has been withheld, from the Undispuied Payment Date unii the date on which
paymert is due under paragraph 1.6.2 above at the No Default Interest Rats.

if the Authority has received ail bids from bidders under the Tender Process and has
received a Compliant Tender but decides not to complete the Tender Process, it shalf
notify DBFM Co of this decision and (if the Adjusted Highest Compliant Tender Price
is @ positive number) pay to DBFM Co an amount equal to the Adjusted Highest
Compliant Tender Price within 20 Business Days of such notification.

if the Autherity fails to pay the Adusted Highest Compliant Tender Price {or any
proportion thereof) by the date on which payment is due in accordance with paragragh
1.6 or paragraph 1.7 above, the Authority shall pay fo DBEFM Co inferest on such
unpaid amount, which shall accrue on such amount at the Default interest Rate from
{but not including) the date on which payment is due in accordance with paragraph 1.6
or paragraph 1.7 above untii such amount is paid.

if the Adjusted Highest Compliant Tender Price Is zero or a negative number then, on
entering into the New Agreement with the New DBFM Co, the Authority shall have no
ohiligation to make any payment to DBFM Co and {if a negative number) an amount
equal to the Adjusted Highest Compliant Tender Price shall be due and payabls by
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DBFM Co fo the Authority on the date of the New Agreement or (where paragraph 1.7
applies) within 20 Business Days of notification from the Authority pursuant to that

paragraph.

2 FULL AND FINAL SETTLEMENT

21 Any and all sums irrevocably paid by the Authority to DBFM Co under this Schedule
Part 17 {Compensation on Termination) will be in full and final seiflerment of each
party's righfs and ciaims against the other for breaches andlor termination of this
Agreement and any other Preject Document whether under contract, delict, restitution
or otherwise but without prejudice to;

2.1.1 any antecedant liabllity of DBFM Co fo the Authority which the Authority has
been unable io set off pursuant to Clause 46.13 of this Agresmaeant;

24.2 any antecedent liability of aither party to the other that arcse prior to the
Termination Date (but not from the termination itsell) to the extent such
liability has not already bean taken Inlo account in determining or agresing
{he Authorify Defaull Termination Sum, Adiusted Highest Compliant Tender
Price, or Adjusted Estimated Fair Value of the Agreement, the Force
Majeure Termination Sum or the sum due in accordance with Section 4
{Corrupt Giffs and Fraud, Breach of Refinancing) of Schedule Part 17
{Compensalion on Terminafion) as the case may be; and

213 any Habilites ariging in respect of any breach by either party of their
obligations under Clause 47.8 of this Agreement which arises or corilinues
afler the Termination Date.

22 If either the Adjusted Highest Compliant Tender Price or {as the case may be} the
Adjusted Estimated Fair Value of the Agresment is zere or a negative number the
Authority shall be released from alt fiability to DBFM Co for breachaes andior
fermination of this Agreement and any other Project Document whether under
contract, delict, resfitution or otherwise save for;

2,21 any antecedent Hability of the Authority which arose prior to the Termination
Date (but not from the terminafion dself) to the extent such liability has not
aiready been isken into account in determining the Adjusted Highest
Compliant Tender Price or the Adjusted Estimated Fair Value of the
Agresment [as the case may be); and

222 any fabilities arising in respect of any breach by either party of their
obligations under Clause 47.6 of the Agreement which continues after the
Termination Date,

3 COSTS

The costs andfor expenses {0 be taken into account in the calfculation of all termination sums
due pursuant to this Schedule Part 17 (Compensation on Tetmination) shal only be such costs
andfor expenses to the extent that they are reasonable and proper in quantum and shall have
been or will be reasonably and properly incurred and shal only be courded onhce,

UNDISPUTED AMOQUNTS

If the calculation of any termination amount is disputed then any undisputed element of that
amount shall be paid in accordance with this Section 5 {General) of this Schedule Part 17
{Compensation on Termination) and the disputed element sha¥ be dealt with in accordance with
Schedule Part 20 {Dispute Resohution Procedure),
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5

CUTSTANDING SENIOR DEBT AMOUNT

5.1

8.2

The Authority shall be eniitied 1o rely on the certificate of the Agent as conclusive as to
the amount of the Base Senior Debt Termination Amount or Revised Senior Debt
Terminafion Amount {as the case may be) outstanding at any relevant time.

The receipt by the Agent of the Base Senior Debt Termination Amount or Revised
Senior Bebt Termination Amount or elements thereof {(as appropriate] (as the case
may he) {and where appropriate any accrued interest or breakage costs as certified in
accordance with paragraph 5.1 above) shall discharge the Authority's obligations to
pay such sums to DBFM Ca. )
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SECTION 6

DEFINITIONS
*Adjusted Estimated Fair Value of the means the Estimated Fair Value of the Agreement
Agreament” adiusted as follows:
{a} whers in respect of any month or part of 3

month from the Termination Date fo the
Compengation Date the Post Termination
Senvice Amount is a negative number, the
aggregate of all such negative Post
Termination Service Amounts shall be set
against and shall reduce the Estimated
Fair Value of the Agreement {whether or
not such amounts have been set-off by
the Authority pursuant lo paragraph 3.8 of
Section 2 (Compensation for DBFM Co
Default) of this Schedule Part 17
{Compensation on Termination}};

and the aggregate of the following amounis shall
be deducted from the Estimated Fair Value of the
Agreernent:

{b) the Post Termination Service Amounts
actually pald by the Authority to DBFM Co
prior {0 the Compensation Date;

{c) the Tender Costs; and

{d) amounis that the Authority is entitled {o
sat off or deduct;

and ihe aggregate of the following amounts shall
be added to the Esfimated Fair Value of the
Agreement:

{e) all credif balances on any bank accounts
held by or on behalf of DBFM Co on the
date that the Estimated Fair Value of the
Agrsement is caloulated; and

H any insurance proceeds and other
amounis owing to DBFM Co {and which
DBFM Co is entitled te retain), to the
extent not included in {e};

to the extent that:

i {fe} and {(f} have not been
directly iaken into account in
calculating the Estimated Fair
Value of the Agreement; and

il. the Authority has received such
amounts in accordance with this
Agresment or such amounis are
standing o the credit of the
insurance Proceeds Account;
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“Adjusted Highest Compliant Tender Price”

“APB Distribution”

means the price offerad by the Compliant Tenderer
{if any) with the highest tender price, and if no
Compliant Tenders ara received zero, adjusted as
follows:

(&) where in respeci of any month orpart of a
month from the Termination Date to the
Compensation Date the Post Termination
Service Amount is a negative number, the
aggregaie of all such negative Post
Termination Service Amounts shall be sset
against and shall reduce such highest
tender price (whether or not  such
amounts have been setoff by the
Authority pursuant to paragraph 3.8 of
Section 2 {(Compensation for DBFM Co
Defaulf} of this Schedule Part 17
(Compensation on Termination));

and the aggregste of the foilowing amounts shall
be deductad from such highest tander price;

{t the Post Termination Service Amounts
actually paid by the Autharity to DBFM Co
prior te the Compensation Dale;

{c) the Tender Costs; and
(<} amounts that the Authority is entiffed to
set off or deduct

and the aggregate of the following amounis shail
be added to such highest tender price:

(o) all credit balances on any bank accounts
held by or on behalf of DBFM Co on the
date that {he highest priced Compliant
Tender is recaived; and

{f) any insurance proceeds and other
amounts owing to DBFM Co (and which
DBFit Co is entited fo retain), to the
axtent not included in {e);

to the extent that:

i {e) and {f} have nol bheen
directly taken nto account in
that Compliant Tender; and

. fhe Authority has received such
amounts In accordance with this
Agreement;

means, for the period during which the Additional
Permitted Borrowing subsists, an amount equal to
the aggregate of all Disirbutions made during that
petiod up to an amount aguat to the principal of the
Additional Permitted Borrowing on the first day of
that parind;
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*Base Senior Debt Terminaticn Amount®

means, subject fo Clause 4.3

(a)

(b)

gl ameunts outstanding at the
Termination Date, including interest and
Default interest accrued as at that dats,
from DBFM Co to the Senior Funders in
respect of Permitted Borrowings {other
than in respect of Additional Permittes
Horrowing}, and

all amounts including cosls of early
termination of interest rate hedging
arrangements and other breakage costs,
payable by DBFM Co to the Senior
Funders as a result of a prepsyment in
respect of Permitled Borrowings {other
than in respect of Additicnal Permifted
Berowing), or, in the cese of early
termination of interest rate hedging
arangements only, as a result of
termination of this Agreement, subject to
DBFM Co and the Senior Funders
mitigating all such costs o the exlent
reasonably possible;

less, to the extent it is a positive amount the
aggregate of (without double counting in relation to
the calcuistionn of the Base Senlor Debi
Termination Amount or the amounts below}
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i any amounts claimable on or
after the Termination Date in
respact of Conlingent Funding
Liabilities:

ii. afl amounts including costs of
eafly termination of interest raie
hedging arrengements  and
ather breakage costs, payable
by the Senior Funders to DBFM
o as a result of prepayment of
amounts culstanding in respect
of Permitled Borrowings {other
thart in respact of Additional
Permiited Borrowing), or, in the
case of early termination of
interest rate hedging
arrangements only, as a result
of  termination of this
Agreement;

ii. all other amounts received by
fhe Senigr Funders on or after
the Termination Date and
before the date on which any
compensation is payable by the
Authority o DBFM Co 25 a
resuit of enforcing any other
rights they may have; and

iv. all credit balances on any bank
accounts  (but excluding the



“Compensation Date"

“‘Compliant Tender”

“Compliant Tenderer’

“Contingent Funding Liabilities"

“‘Deemed Now Agreement”

Insurance Proceeds Agcount)
held by or on behalf of DBFM
Co on the Termination Date;

means either

(8 if paragraph 3 {Refendering Frocedure) of
Section 2 {Compensation for DBFM Co
Defaufy of this 8chedule Part 17
{Compensation on Termination) applies,
the earlier of:

i the date that the New
Agreement is entered intg; and

ii, the date on which the Authority
pays the Adjusted Highest
Compliant Tender Price 1o
DBFM Co; or

(b} f paragraph 4 [(No Retendering
Procedure} uf Section 2 {Compensation
for DBEFM Co Defautl) of this Scheduls
Part 17 (Compensation on Termination)
appties, the date that the Adjusted
Estimated Fair Value of the Agreement
has bean agreed or determined;

means 2 iender that meefs 2l of the Qualification
Criteria;

means a Suitable Subsfitute Confractor who
submits & Compllant Tender;

means any ocomdingent Habilies of the
Shareholders in respect of financiai obligations
owed to DBFM Co, Hoidoo andior the Senior
Funders under the Funding Agreements in relation
ie the Project which are triggered as a result of or
in relation to the termination of this Agreement,
including {without limitation) guarantees or letters of
credit In respect of Subordinated Debt but
excluding any guarantees or ietters of credit issued
in support of the obligations of the Contractor
andfor the Sarvice Provider under the Sub-
Confracts;

means an agreement on the same terms and
conditions as this Agreement, as at the Termination
Date, but with the following amendmenis;

(a) if this Agreement is terminated prior to the
Actual  Gompletion Date, then the
l.ongston Date shall be extended by a
period to allow a New DBFM Co (had one
been appointed) io achieve the Actual
Completion Date prior to the Longstop
Date ;

{b) any accrued Deductions andlor Warning
Notices shall, for the purposes of
termination only, and without preiudice to
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‘Biscount Rate”

“Estimated Fair Value of the Agreement”

“Falr Valuea”

"Invoice Date’

*Liquid Market"

the rights of the Authority o make
financial deductions, be cancelied; and

{ci the term of such agreement shall be for a
period equal to the term front the
Termination Date to the Expiry Dats;

means a discount rate expressed as [{1+ real base
case project IRR + GIH B - Gt AY (1 + i) «1}

whaere:

‘real base case project IRR” is the real predax
Project IRR a3 set out in the Financial Model at
Finanicial Close;

i* is the agreed asstumed forecast rate of increase
in RP1 set aut in the Financial Mode! as at Financial
Close, for the remaining ierm of the Agreement;

“Gilt A’ is the real yield o maturity an a benchmark
goverrynent Gilt instrument of the same maturity as
the average life of the outstanding Senior Debt as
shown in the Financial Model at Financial Close;
and

“Gitt B” is the real yield to maturity on a benchmark
government Gilt instrumant of the same maturity as
the average life of the culstanding Senior Debt as
shown in the Financial Model as on the
Termination Dale;

means the amount determined in accordance with
paragraph 4 (No Rstendering Frocedurs) of
Section 2 {Compeansation for DBFM Co Defaudf) of
this Schedule Part 17 (Compensatfon on
Termination} that & third party would pay to the
Authority as the market value of the Deemed New
Agreament;

means the amount at which an asset or hability
could be exchanged in an arms length transaction
between informed and willing parties, ather than In
a forced or liguidated sale;

means, in respect of the Authority Default
Termination Sum, the Force Majaure Termination
Sum or the Corrupt Gifts Termination Sum {as
approprigtel, the date on which the Authority
raceives an invoice from DBFM Co for the relevant
termination sum;

means that there are sufficlent willing parties {being
at least two parties, each of whom is capable of
being a Suiiable Substitute Contractor) In the
market for design, bulld, finance and maintain
contracts or similar contracle for the provision of
services {in each case the same as or similar {o
this Agreement} for the price that is likely io be
achieved through a tender to be a reliable indicator
of Falr Value provided always that any vehicle
confrolled and established by the Sanior Funders
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"Market Value Availability Deduction Amount”

"Market Valug of the Agraement”

"Maximum Service Payment”

“New Agreement’

“New DBFM Co"

“No Default Interest Rata”

“Notice Date”

specifically for the purposes of the Project and fo
which this Agreement may be novalted shall be
discounted  in assessing whether there are
sufficient willing parties in the market for such
purposes;

means for any month or part of 2 month, an
amount equal 10 the availability deduction that was
made tp the Monthly Service Payment under
paragraph 4 of Section 3 of Schedule Part 14
{Payment Mechanism} in the month immediately
preceding the Termination Date, less an amount
equal to any availability deduction that was made
for @& Funclional Area which was unavailable ai the
Termingtion Date but which has subsequently
becoma available whether as a result of the
Authority incurring Rectification Costs or otherwise;

rmeans the value of the consideration pavable by
the New DBFM Co to the Authority in consideration
for the entering inlo of the New Agraement;

means ane twelfth of the Annual Service Payment
paysbie al any time before any deductions under
Section 3 of Schedule Part 14 {Paymeni
Mechanism) but affowing for indexation under
Section 2 {Calculation of Service Paymeni) of
Schedule Part 14 (Payment Mechanism);

means an agreement on the same ierms and
sanditions as this Agreement at the Termination
Date, but with the following amendments:

(@) if this Agreerent is terminated prior to the
Actual Completion Date, then the
Longstop Date shall be extended by a
period to zllow 2 New DBFM Co io
achigve the Actual Completion Date prior
to the Longstop Date;

{b) any accrued Deductions and/or Warning
Notices shali, for the pwposes of
termination only, and without prejudice to
the rights of the Authority to make
financtal deductions, be cancelied;

[£53] the term of such agreement shall be
equal to the ferm from the Termination
Date until the Expiry Date; and

{d) any other amendments which do nof
adversely affect the DBFM Co;

means the person who has enfered or who will
enter into the New Agreement with the Authority;

has the meaning given fo the term "Margin” in the
Credit Agresment,

maans the later of the Termination Date and {if
paragraph 4 (No Refendering Procedurs} of
Section 2 {(Compensation for DBFM Co Defaull) of
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"‘Qutstancing Principal”

“Post Termination Service Amount”

“Qualification Critaria’

this Schedule Part 17 {Compensation on
Termination) applies} the dale thet the Adjusted
Estirnated Fair Value of the Agreement has been
agreed or determined;

maans the principal amount outstanding at the
Termination Date of each bomrowing {other than
any horrowing under any equily bridge faciily}
under the Credit Agreement;

means for the purposes of parsgraph 3
{Retendering Process) of Sectlon 2 (Compensation
for GBFM Ca Defaull) of this Schedule Part 17
{Compensation on Termination), for the whole or
aryy part of a month for the poeriod from the
Termination Date to the Compensation Date, an
amount equai to the Maximum Service Payment
(pro rata for part of a month) which wouid have
beanh payable under this Agreement had this
Agreement not been terminated, iess an amount
equal to the aggregate of (without doubie
counting}:

{2} {whera relavant) the amount by which the
Fogt Termination Service Amounts for the
previous morth was less than zero;

{h the Marke!l Value Avsitability Deduction
Amount for that month; and

{} the Reciification Costs incurred by the
Authority in that month;

means the coriteriz that the Authority requires
tenderers {o meet as part of the Tender Process,
which (subject 0 compliance with procursment
regulations) shall be:

(&) the New Agreement terms;

() lenderers should have the financial ability
to pay ihe capial sum tendered for the
New Agreemnent and the financial ability
fo deliver the Works and/or the Services
{as appropriate} for the price tendered;

{c) the tenderers may only bid on the basis of
a single capital payment to be made on
the date of the New Agreemant;

{d) {he tenderer is expegrienced in providing
the Services or similar services;

(&) the technical solution proposed by the
tenderers is capable of delivery and the
fenderer is technically capable of defivery
of the Services; and

) any other tender criferia agreed by the
Authority and the DBFM Co;

281



“Rectification Cosis”

"Redundancy Payments”

"Relevant Assumptions”

“‘Ravised Senior Debt Termination Amount”

means, for the purposes of any Termination Date
that occurs after the Actual Completion Date, an
amount equal fo the reasonable and proper costs
incurred by the Authority in a particular month or
part of & month in enswing that the Services are
available;

means redundancy paymenis  and  other
termination payments which are required under
Law to be made to empioyees of DBFM Co
reasonably and properly incurred by DBFM Co
ansing as a direct result of ferminating this
Agreement (provided that DBFM Co shall use all
reasonable endeavours to mitigate iis loss) and
provided that in calculating such amount no
account should be taken of any liabililes and
obligations of DBFM Co arising out of:

{a} confracts  of employment or other
agreementis of arrangements enterad into
by DBFM Co 1o the extent thal such
confracts of employment agreements or
arrangements were not entered into in
connection with the Project; andfor

{b} condracts of employment or other
agreemenis or arrangaments entered into
by DBFM Co io the exient that such
contracts of employment agreements or
arrangements were not entered into in the
ordinary course of business and on
commerckd arm's length terms,

means the assumptions that the sale of DBFM Co
is pn the basis that there iz no defaull by the
Althority, that the sale is on a going concern basis,
that no restrictions axist on the transfer of share
gapital, that ne Additional Permifted Borrowing has
taken place and therefore that the effect of the
Additional Permitted Borrowing on the caleulation
of such amount is disregarded but that otherwise
the actual state of affairs of DBFM Co and the
Project is taken into account;

means, subject to Clause 4.3;

(a) all  amounts outstanding st | the
Termination Bate, including interest and
(other than in respect of Additional
Permitted Bomrowing) Default Interest
actrued as at that date, from DBFM Co to
the Senior Funders in respect of
Permitted Borrowing, and

(b} all amounis including cosis of early
termination of inferest rate hedging
arrangements and other braokage cosls,
payabte by DBFM Co to the Senior
Funders as a result of a prepayment in
respect of Permitted Borrowing, or, in the
case of early termination or interest rate
hedging arrangements only, as a resull of
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“Senior Debt”

“Senior Funding Agreements”

“Sub-Contractor Losses”

termination of this Agreement subject to
DBFM Co and the Senior Funders
mitigating all such cpsts o the extent
reasonably possible;

less, to the extent it is a posilive amount, the
aggregate of {without double counting in relation fo
the calculation of the Revised Senior Debht
Termination Amount or the amounts below):

i

ii.

il

Y.

all credit batances on any bank accounts
(but excluding the Insurance Procseds
Account) held by or on behglf of DBFM
Co on the Termination Date;

any amounis claimable on or after the
Termination Date in respect of Contingent
Funding Liabilities;

all amounts, holuding costs of early
termination of interest rate hedging
arrangements and other breakage costs,
payable by the Senior Funders to DBFM
{o as a resuit of prepayment of amounts
outstanding in respect of Permitted
Bomowing, or, in the case of early
ferminestion of interest rate hedging
arrangemenis  only, s a resuit of
termination of this Agreement;

all other amounts recaived by the Senior
Funders on or after the Termination Date
and before the date on which any
compensation is payable by the Authority
to DBFM Co as a result of enforcing any
other righls they may have; and

all APB Distributions;

means the financing provided by the Senior
Funders under the Senior Funding Agreements;

has the meaning given in Bchedule Part 1
(Definltions and Inferpraiation);

means:

@

{b)

283

the amount reasonably and properly
payable by DBFM Co to the Contracior
under the terms of the Constiuction
Contract as a drect resuft of the
termination of this Agreement provided
that stich amoumnt shall be reduced o the
extent that DBFM Co faills to use all
reasonable endeavours o mitigate such
amaount; and

the amount reasonably and properly
pavable by DBFM Co fo the Service
Providers under their respective contracts
with DBFM Co (as the case may be) as a
direct result of the termination of this



*Suitable Substitute Contractor”

"Subordinated Debt”

“Tander Costs®

“Tender Process”

"Tender Process Monitor”

“Termination Sum”

Agreement provided thai such amouni
shall be reduced to the extent that DBFM
Co fails 1o use alf reasonable endeavours
{o miligate such amount,

provided that in bath cases no account should be
{aken of any liabiities and obligation of DBFM Co
o the Sub-Contractors arising out of:

I agreements or arrangements entered into
by DBFM Co andfor the Sub-Contractors
to the exfent that such agreements or
arrangements were not entered into in
connection with those parties obligations
in relation: to the Project; andior

i agreemens or arrangements entered into
by DBFM Co andfor the Sub-Contractors
to the extent that such agreements or
arrangements were not entered inio in the
ordinary cowrse of business and on
commercial arm's length terms:

has the meaning given in the Funders’ Direct
Agreement;

means ali of e debt incurred by DBFM Co to the
Subordinatad Funders;

mesns the reasonable and proper costs of the
Autherity incurred in carrying oul the Tender
Process and/or in connection with any calcuiation
of the Estimated Fair Valus of the Agreament;

means the process by which the Authority requests
ienders from any parties inferested in entering into
a New Agreement, evaluates the responses from
fhose interested parties and enters into a New
Agreement with a new service provider, in
accordance  with parsgraph 3 {(Relendering
Frocess) of Bectlon 2 (Compensation for DBFM Ca
Defaully of this Schedule Part 17 {Compensation
on Termination);

means the persen appointed under paragraph 3.8
of Section 2 (Compensation for DBFM Co Default)
of this Schedute Part 17 {Compensation on
Tarminationy,

means any compensation payable by the Authority
toc DBFM Co pursuant to this Schedule Part 17
{Compensation on Termination) {(excluding the
Adjusied Highest Compliant Tender Price),
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SCHEDULE PART 18
HANDBACK PROCEDURE
DEFINITIONS

In this Schedule Part 18 {(Handback Procedure) and elsewhere in this Agreemerd (save where
Schedule Part 1 (Definitions and inierpretations) provides to the contrary) the following words
shall have the following meanings:

“Handback Works’ means the maintenarice works {if any) required
{0 be carried out in respect of the rFacilities in
arder to procure that they will, on the Expiry
{ate, satisfy the Handback Requirements;

*Handback Programms” means the programme for canying out the
Handback Works over the remainder of the
Project Term describing the total works to be
carried out and the method of carrying out such
works during the overall peried in which the
Handback Warks are to be execuied;

*Handback Amount” means the estimated cost of carrying out the
Handback Works.

On the Expiry Date, each element of the Facilities shall be in a condilion which is:

2.1 consistent with due performance by DBFM Co of the Service Level Specification and
the Method Statements; and

22 consistent with the Facilities and each of the elements of them having been designed
and constructed in accordance with the applicable design life requirements set out in
section 9 of the Authority's Construction Requirements,

togsether refarred {o as {the "Handback Reguirements”),

Not less than twenty four (24} months prior to the Expiry Date, DBFM Co and the Authority's
Representative shall conduct 8 joint inspection of the Facilities.

Within thirty (30} Business Days after the compietion of the inspection, if it is found that any
elemant of the Facilifies is not in a condition consistent with the Handback Reaguirements,
OBFM Co shall forthwith provide to the Authority's Representative in accordance with Schedule
Part 8 {Review Frocetursy,

4.1 DBFM Co's proposal as te the Handback Works;
4.2 DBFM Co’s proposal as o the Handback Programme; and
4.3 DBFM Co’s eslimate of the cost of the Handback Amount.

The Authority's Representative may, within twenty {20} Business Days after receipt of the
details set eut in paragraph 4 fram DBFM Co, ralse comments in accordance with paragraph 3
of Schedute Part § (Review FProcedure) on DBFM Co's proposals and estimate referred to in
paragraph 1 above.

On agreement, or determination in accordance with Schedule Part 20 (Dispute Resofution
Frocedure), of the Handback Works, the Handback Programme andior the Hangback Amount
(as the case may be), DBFM Co shall procure that the Handback Works are carried oul in
accordance with the Handback Programme 80 as to meet the Handback Requirements, DBFM
Co shall carry oui the Handback Works at its own cost nobwithstanding that the actual cost of
the Handhack Works may be higher than the Handback Amount.
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10

1

12

13

From the date of the agreemend {or datermination in accordance with Schedule Part 26 (Dispute
Resolution Pracedure)) of the matters identified in paragraph 6, the Authority shal be enlitled to
withhold:

7.4 in the period prior to the Senior Debt Discharge Date {as at the date of this
Agreement), twelve percent {12%); and

7.2 thereafier twelve percent {12%),

in aach case of each subsequent Monihly Service Payment up to the amount of the Handback
Amount {the ™Withheld Amount™) and the provisions of paragraph 11 shall apply. The
Authority shall pay such amounts into an interest bearing account in iis own name (the
"Retention Fund™}.

DEFM Co may elect by notice in writing {o the Authority within {en (10) Business Days of the
agreamant (or determipation ih acoordance with Schedule Part 20 {Dispule Resoluffon
Procedure}) of the matters Iidentified in paragraph & fo procure the provision of a bond {the
“Handback Bond™} in Tavour of the Authority {and In a farm acceptable to the Authority {acting
in its sole discretion)) for an amount equal to the Handback Amount and from a bank or
insurance company authorised to carry out business in the United Kingdom, and upon delivery
of the same to the Authorily, the provisions of paragraph 7 shalt not apply.

DBFM Co shall carry out the Handback Works {0 the safisfagtion of the Authority's
Represenialive in accordance with Good Indusiry Practice asnd in accordsnce with the
Handback Programime so as to meet the Handback Requirements.

Notwithstanding:

10.1 the agraement of the Authority's Representative to any Handback Works, the
Handback Programime or the Handback Amount;

10.2 the participation of the Authority's Representative in any mspection under this
Schedule; andfor

10.3 the comiplete or partial camying out of the Handback Works,

DBFM Co shall not be refieved or absolved from any obligation e conduct any other inspection
or to perform any other works in accordance with the Service Level Specification and Method
Statement,

Where this paragraph 11 applies, i and to the extertt that DBFM Co carries out any material
part of the Handback Warks in accordance with paragraph 6, DBFM Co may make a claim for
payment for the work carried out. Any such taim shall be accompanied by a certificate by
DBFM Co setting out the works performed and the value of such works. The Authority shall be
entited to require any reasonable further evidence in respect of the valuation of the works. The
Authority shall make payment of the amount of a valld claim within twenty (20) Business Days of
the date of the claim and shall be entitlad to withdraw inat amount from the Retentien Fund. If at
any time the amount in the Retention Fund is insufficient to cover the costs daimed by DBFM
Co, the Authority shall pay the unpaid portion of such valid claim from any amounts which
subssdquently stand to the credit of the Retention Fund. In the event that the amount remaining
in the Relention Fund on the Expiry Bale is insufficiert to cover DBFiM Co’s costs which have
not been paid, DBFM Co shall bear the balance of such costs itself,

Mot later than sixty (60) Business Days before the Expiry Date, DBFM Co and the Authority's
Representative shall conduct g joint inspeciion of the Facilities. Such inspection shall confirm
whether or not the condition of the Facifities ts in accordanse with paragraph 1 above,

On, or within ten {1¢) Business Days after, the Expiry Date, the Authority's Representative shall
sither;

13.1 issue to DBFM Co a Handback Cerlificate and return the Hangback Bond or pay any
balance standing to the credit of the Retention Fund (as appropriate), to DBFM Co; or
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15

16

17

13.2 nolify DBFM Co of iis decision not fo issue the Handback Certificate stating the
reasons for such decision.

Any notice given by the Authority's Representative in accordance with paragraph 13.2 shall sst
out each respect in which the Handback Works have not been completed or the Facliiies de not
comply with the Handback Requirements and shall state the Authority Representative’s
astimate of the cost of procuring that the Facllittes comply in all respeacts with the Handback
Raquiremanis,

DBFM Co may, within ten {10} Business Days after receipt of the notice given in accordance
with paragraph 13.2 by notice to the Authority's Representative, obiect to any matter set out in
the Authority's Representative’s notice. The nofice from DBFM Co shall give details of the
grounds of such objection and shal set cut DBFM Co's proposals in respect of such maliers.

If no agreement is reached between DBFM Co and the Authority’s Representative as o any
makter referred to in DBFM Co's notice given in accordance with paragraph 15 within filteen (18)
Business Days of receipt of that nolice by the Authority’s Representative, then either DBFM Co
or the Authority's Representative may refer the matter for determination in accordance with
Schedule Part 20 (Dispute Resolution Procedure) as to:

16.1 whether the Fagciliics comply in all respects with the Handback Requirements; and

16.2 the estimated cost of procuring that the Facifities comply in afl respects with the
Handback Requirements, where the Faelliies do not comply in all respecis with the
Handback Requirements,

if it is agreed or determined in accordance with Schedule Part 20 {Dispute Resolution
Procedure} that the Faciliies did not, at the Expiry Date, comply in all respecis with the
Handback Requirements, DBFi Co shall pay fo the Authority an amount equal to the estimated
cost of completing such Handback Works (less, where applicable, any amounts standing {o the
credit of the Retention Fund at that time) or procuring that the Facilities comply in all respects
with the Handback Requirements. Such payment shall be made not later than fifteen (15)
Business Days after ihe estimated cost has been agreed or determined and, upon such
payment being receivaed by the Authorily, the Authority's Representative shall issue the
Handback Ceriificale and return (where applicable) the Handback Bond fo DBFM Co.
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SCHEDULE PART 19
RECORD PROVISIONS
SECTION 1
GENERAL REQGUIREMENTS

DBFM Co shall retain and maintain all the recards {including superseded records) referred to in
Section 2 {Records fo be Kept) of this Schedule Part 18 {Record Provisinns) in accordance with
this Section 1 (Gensral Requirements} of this Schedule Part 18 (Record Provisions), the
requirements of Good Industry Practice, in chrenological arder, in a form that is capable of audit
and at its own expense. DBFM Co shall make such records available for inspection 1o the
Authority whare it has reasonable cause for requiring such records, on giving reasonable notice
shall provide such facilites as the Authority may reasonably require for its representatives to
visit any place whers the records are held and examine the records maintained under this
Schedute Part 18 {(Record Provisions).

Wherever praclical, original records shall be retained and maintained in hard eopy form. True
copies of the original records may be kept by DBFM Co where it is not practicable to retain
original records,

Those records relaling fo the Project Operations {including the design, construction,
development, enhancement and maintenance of the Fasliities} shall be retalned for the duration
of the Agreemaent,

Financial and ciher records {including without limitation ali information provided in support of
any Change} shall be retained and maintained by DBFM Co for a period of at least six (6} years
after the end of the Project Term in sufficient detail, in appropriate categories and generally in
such a manner to enable DBFM Co to comply with its obligations under Clause 63.1 and where
appropriate 1o enable the data in such records to be entered into the Financial Model sa that the
output from the Financial Mode! {on the basis of such data) can be directly compared with the
aciual financial cashflow and performance of DBFM Go.

Where DBFM Co wishes lo dispose of any records maintained as provided in this Schedule Part
19 {Record Provisions) which are more than fifteen (15} years old, or in respect of which the
retquired periad for their ratention has expired, then DBFM Co shall notify the Authority and if,
within forly {40} Business Days of such nolice, the Authority elects 1o recsive certain of those
records, then DBFM Co shall deliver up such records to the Authority in the manner and at the
location as the Authority shall reasonably specify, and the costs of retaining those records in
safe storage and dedivering up the same shall be borne by DBFM Co.

Subject to paragraph B, for a period of oot more than six {8} years following the termination for
whatever reason of this Agreement, DBFM Co shall retain in safe storage all such records as
are referred to in Section 2 (Records to be Keph of this Schaduie Part 19 (Record Provisions)
which were in existence at the date of termination of this Agreement. On the expiry of such
pericd or at the earller request of the Authority {and the Parties acknowiedge that such a
request shall be deemed to have been issued by the Authority upon the occurrence of any of
the events set out in Clause 40.1.1 whether prior to or following termination of this Agresment),
DBEM Co shall deliver up all those records {or where those records are required by statute to
remain with DBFM Co or a Contracting Associate of DBFM Co, copies thereof) to the Authority
in the manner and at the location as the Authority shall reasonably specify. The Authority shall
make avallable to DBFM Co ali the records DBFM Co delivers up pursuant to this paragraph
subiect tn reasonable natice. The costs of retalning those records in safe storage and dslivering
up the same shall be bomne;

8.1 by DBFM Co where the fermination arises as a result of a DBFM Co Event of Default;
and
6.2 by the Authority where the termination arises for any other cause,
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11

Without prejudice to the foregoing, DBFM Co shalt provide the Authority:

71 as soon as they may be available and in any event within sixty (60) Business Days
after the end of the first six {8) months of sach financial year of DBFM Co which falls
during the Froject Term, a copy, cerified as a true copy by an officer of DBFM Co, of
ifs unaudited interim accounts and, if appropriate, of consolidated unaudited inierim
accounts of DEFM Co, its Subsidiaries and Helding Company {if any} which would {if
DBFM Co were listed on the London Stock Exchenge whether or not it is) be required
o be sent to sharehoiders as af the end of and for each such six {8} month period;
and

[ as soon as they shall have been sent to its shareholders In order to be laid before an
annual general meeting of DBFM Co but not later than one hundred and thirty (130}
Business Days after the end of each accounting reference period of DBFM Co part or
all of which falis in a Contract Year, a copy of DBFM Co's audited accounts and if
approepriale, of the consolidated audited accounts of BBFM Co and, ifs Associated
Companies {if any), in respect of that perind, prepared in accordance with the
Companies Aclt 19385 and generally accepled accounting principles and hases in
Scotland, consistently applied fogether with coples of all related directors’ and
auditors’ raports and alf other notices/circulars to shareholders.

LEFM Co shalt provide to the Authority on 31 March, 20 June, 30 September and 31 Daecember
gach year a document fisting all information provided by # to the Senior Funders during the
preceding three month period and, at the request of the Authority, provide fo the Authority any
information provided by it o the Senior Funders during the Project Term and any other
irformation relating to the Project that the Authorily may reasonably require.

Any drawings required 1o be made or supplied pursuant to this Agreement shall be of a size
appropriate to show the detail to be depicted clearly without magnifying alds and shall conform
to British Standards 1192 or 308 or equivalent as appropriate. Where by prior agreement the
Authority has agreed to accept microfilm, microfiche or other storage media (which must include
secure back up facilities), drawings and other documents shali be made or supplied in such
form as has been agreed.

Upon termination or expiry of this Agreement, and In the event that the Authorily wishes o enler
into another contract for the operation and management of the Project, DBFM Co shall {(and
shall ensure that the sub-contractors will) comply with all reasonable requests of the Authority to
provide information relating to DBFM Co’s costs of operating and maintaining the Project.

DBFM Co shall use all reasonsble endeavours to assist the Authority in its preparation of any
report andfor return required pursuant to regulations, directions or guidance applicable to the
Autharity (in each case as amended, replaced or consolidated from time to time) or as required
by external agencies including without fimitation, reports and returns regarding the physical
condition of the Facilities, health and safely, under the Fire {Scotland} Regulations 2005 and the
Fire Safety (Scotland) Regulations 2006, relating to environmental health, the Scottish
Government or the Scoitish Fulures Trust from time o time,
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11

12
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SECTION 2
RECORDS TO BE KEPT

This Agreement, its Schedule and the Project Documents including all amendments to such
agreements.

DEFM Co shafl at all times maintain a full record of particulars of the costs of performing the
Project Operations, including those relating o the design, construction, maintenance, operation
ard finance of the Faciliies. This shall require DBFM Co to keep {and where appropriate to
procurs that the sub-contractors shall keep) books of account in accordance with best
accountancy praclice with respect to the Agreement showing in detall:

2.1 administrative overheads;

22 payments to Sub-Contractors and to sub-contractors;

23 capital and revenue expenditure;

24 such cthar itemns as the Authority may reascnably require to conduct cost audits for

verffication of cost expenditure or estimated expendifure, for the purpose of Clause
28.11, Schedule Part 16 (Change Protocol} and Clause 32 {Changes i Law),

and DBFM Co shall have (and procure that the sub-contractors shall have) the booeks of ascount
evidencing the dems listed in paragraphs 2.1 {o 2.4 available for inspection by the Authority
{and any experl} upan reasonabie notice, and shall present a report of these to the Authority as
and when requested.

All other documents, software or other information expressly referrad to in this Agreament.

Records refating to the appoiniment and supersession of the Authority's Representative and
PBFM Co's Representative.

Project Data.

Documents, drawings, design data or submissions raised in accordance with Schedute Parl 8
(Review Procedtre),

Documents relating to planning applications, consents, refusals and sppeals.

Reecords relating to any spesialist or siatutory inspections of the Facilities, including any
roadways.

Notices, reports, resulis and certifleatss relating to completion of the Works and completion of
the commissioning activities.

All operation and maintenance manuals and a full record of all maintenance procedures carried
out during the Project Term.

Decuments reiating to events of Force Majeurs, Delay Events and Rellef Evenis and the
consequences of the same.

All formal notices, reports or submissions made to or received from the Authority's
Representative in connection with the provision of Services, the Monitoring of Performance or
the availabifity of the Facilities,

All certificates, Hoences, regisirations or warranties related io the provision of Serviges.

Documnents in support of claims for Services Payments.
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16

17

18

19
20

&1

23

24

Documents submitted in accordance with Schedule Part 16 {Change Profocoly and all
documenis providad in support.

Dacuments ralated to referrals to the Dispute Resolution Procadure.

Documents related to change in ownership or any interest in any or aft of the shares in DBFM
Ca and/or Holdco.

Documents relating fo the rescheduling of the indebtedness of DBFM Co or refinancing of the
Froject,

Tax involces and racords refated to Value Added Tax.

Financial records, including audited and unaudited accounts of Holdco and DBFM Co and
refated reports

Records required by Law (Including in relation to Health and Safety matters and health and
safety flles prepared pursuant to COM Regulations} and all Consents,

Documentds relating to Insurance and insurance claims,

Alt othar records, notices or certificates required to be produced andfor maintained by DBFM Co
pursuant to this Agreement or any Project Document.

Records of all persons employed by DBFM Co or its sub-contractors and who are wholly or
mainly engaged in the defivery of Services,
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SCHEDULE PART 20
BISPUTE RESOLUTION PROCEDURE

The procedure set out in this Schedule Part 20 (Dispufe Resolution Procedure) shall apply to
any dispute, claim or difference arising out of or relating to this Agresment ("Dispute™ except
where it has been excluded from this procedure by an express ferm of this Agreement.

This Dispute Resolulion Procedure shall nel impese any pre-condition on either party or
otherwise prevent or delay either party from commencing proceedings in any ceurt of competent
Jurisdiction in relation o any Dispute in which that parly requires sither;

241 an order {whether interfocutory or final) restraining the other party from doing any act
or compelling the other party to do any act; or

2.2 a decree for a liguidated sum to which there is no stateable defence.

MEDIATION

3.1 if the parties have been unable to resolve the Dispute within fwenty (20) Business

Days of the Dispute arising, they may {if both parties 50 agree)} refer the Dispute to
mediation on such conditions as may be agreed hetween the parties, Any mediation
shall be completed within thirty {30} Business Days of such referral and any
agreement arlsing therefrom shall be recorded in writing and signed by the parties and
shall be binding and final to the extent set out in such agreement unless otharwise

agreed.

32 For the avoidance of doubi, mediation shall not be a precondition to the
sommencement of Adjudication or court proceedings.

ADJUDICATION

4.1 Either party may at any time {notwithstanding that other dispute resolution procedures

are running soncurrently} give the other party {0 the Dispuie notice of its intention o
refer the Dispute to adjudication (ths “Notice of Adjudication™}. The party giving the
MNotice of Adjudication {the “Referring Party™) shal! by the same means of
communication send a copy of the Notice of Adjudication o an adjudicator selected in
acecordance with paragraph 4.2 below or paragraph 4.11 {Relaled Adjudicator) below
{the “Adjudicator™).

4.2 The Adjudicator nominated to consider a Dispute referred io him shall, subjegt to
paragragh 4,11, be selected on & strictly rotational basis from the relevant panel of
adjudicators appolnted in ascordance with the following:

424 there shall be two (2) panels of adjudicators, one in respect of construction
matters {the "Construction Panel") and one in respect of cperational and
maintenance matters {the “Operational Panel”). All the adjudicators on
each pane! shall be wholly independent of DBFM Co, the Authority, the
relevant Sub-Contractor and any of the major competitors of DBFM Co or
the relevant Sub-Condeactor;

4.2.2 the Construction Panel shalt be comprised of thwee (3) adjudicators as
identified in paragraph 7 {Panc! Members);

423 the Operational Pane! shall be comprised of three (3) adjudicators who shall
be selscted to the pans! joinfly by DBEFM Co and the Authority. Such
selections shall take place on or before the Agtual Completion Date;

2,24 if any member of either panel resigns during the term of the Agreement, a

replacement adjudicator shalt be appointed by DBFM Co and the Authority
as soon as practicable;
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4.3

44
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425 i DBFM Co and the Authorty are unable to agres on the identity of any
replacement adjudicator, the Chairman {or Vice Chairmanj for the time being
of the Chartered Institute of Arbifrators Scottish Branch shall appoint such
adjudicators{s} within seven (7) days of any application for such appeointment
by elther party;

42.6 in the event that the first panel member is unable or unwilling to confirm
acceptance of his appoiniment as Adjudicator or where he fails to respond
within two {2) days of the date of the Notice of Adjudication, then ihe
Referring Party shall invile the person next In line to act as Adjudicator. In
the event that the second panel member is unwilling or unable to confirm
acceptance of his appointment as Adjudicator within four {4) days of the dats
of the Notice of Adjudication or If the parlies disagree as {o the relevent
panel of adjudicators {o be used, then the Referring Party may apply to the
Chairman {or Vice Chairman) for the time being of the Chartered Institute of
Arblirators Scotlish Branch who shall within seven {7} days of the date of the
Notice of Adjudication, nominate an Adjudicator (who shall also within the
same peried, confirm acceplance of his appointment as Adjudicator) to
determine the Dispute described In the Notice of Adjudication;

4.2.7 no membaer of either panel shall be entifed to accept an appointment 16 act
as Adjudicator unlass he is willing also o be appointed as the adjudicator to
adjudicale any dispute which:

(a) may arise between DBFM Co and the Contractor and raises issues
which, in the opinion of DBFM Co, are substantially the same as or
sonnected with the Dispute in retalion to which he has been
appaointed; andfor

{ may arise between DBFM Co and the Service Provider and raises
issues which, in the opinion &f BBFM Co, are substantially the
same as or connected with the Dispute in relation to which he has
been appeinted; and/or

{3} may arise between DBFM Co and the Independent Tester apd
raises issues which, in the opinion of DBFM Co, are substantially
the sarne as or conpected with the Dispute in relation ko which he
has been appointed.

The Referring Party shall, within 7 days of the date of the Notice of Adjudication, serve
its statement of case ({the *Referral Notice”} on the Adjudicater (appointed pursuant
to paragraph 4.2) and the other party to the Dispute (the “Responding Party™). The
Referrai Notice shall sef out each elament of the Referring Party's claim and the relief
of remedy sought in sufficient detall so as to enable the Responding Party to
understand and, where appropriate, respond {0 the claim and the Referral Notice shail
be accompanied by copies of, or relevant exiracts from, this Agreement and such
other documants as the Referring Party infends {o rely upon, The date of the referral
of the Dispute (the “Referral™) shall be the date of the Referral Nofice.

Within seven (7} days of apocintment in relation fo a perticuler Pisputs, the
Adiudicator shalt establish the procedure and timetable for the adjudication, The
Adiudicator shall have absolile discrefion as to how to conduct the adjudicalion,
including whether a meeting i necessary. He shall establish the procedure and
fimetable subject to any limitation within this Agreement. Tha parties shall comply with
any raguest or direction of the Adjudicator in relation fo the adjudication.

The Adjudicator shali reach a decision on the Dispute within twenty-eight (28) days of
the date of the Referral (or such other pericd as the partleg may agree). The
Adjudicator may extend the period of 28 days by up to 14 days with the consent of the
Referring Party. Unless the parlies otheraise agree, the Adjudicator shall give reasons
for his decision. Unless and until the Dispute is finally determined by Court

303



4.8

4.7

4.8

4.9

4.10

4.11

412

proceedings or by an agreement in writing between the parlies, the Adiudicalor's
decision shail be binding on both parlies who shall forthwith give effect to the decision.

The Adjudicator's costs of any reference shall be borne as the Adjudicater shall
specify or, in defaul, equally by the parties. Each party shall bear its own cosis arising
out of the adjudication, including legal costs and the costs and expenses of any
withesses,

The Adjudicator shall be deemed nat {o be an arbitrator but shall render bis decision
as an adjudicator and the law refating to arbitration shall not apply to the Adjudicator
or his determination or the procedure by which he reached his determination.

The Adjudicator shall act falriy and impsariially and may take the inifiative In
ascertaining the facts and the law. The Adjudicator shall have the power 1o open up,
review and revise any opinion, certificate, Instruction, determmation or decision of
whatever nature given or made under this Agreement.

All information, data or documentation disclosed or delivered by a parly o the
Adjudicator in consequence of or in conpection with his appointment as Adjudicator
shall be treated ag confidential. The Adjudicator shall not, save as permifted by Clause
81 {Confidentialily}, disclose to any person or sompany any such information, data or
decumentation and all such information, dats or documentation shall remain the
property of the party disclosing or delivering the same and all copies shall be returned
{o such parly on compietion of the Adjudicator’s work,

Thie Adjudicator is not liable for anything dons or omitied in the discharge of purporied
discharge of his functions as Adjudicator unlass the act or emission s in bad faith. Any
employee or agent of the Adjudicator is similarly protected from liabilify.

4.10A.1 The Adjudicator may on his own initistive or on the request of the Referring
Party or Responding Party correct his decision so as to remove a clerical or
typographical error arising by accident ar amission,

410A.2 Any correction of a decision shall be made within 5 days of the date upon
which the Adjudicator’s decision was delivered to the parties.

410A.3 Any correction of a decision shali form parl of the decision.

i any Dispute raizes issues which, in the opinion of BBFW Co, are substantially the
same as or conneciad with issues raised in a dispute or difference arising out of or
refating to any ofher agresment (gl such agresments being referrad io as the "Related
Agreemients’} between:

4114 DBFM Co and the Contractor;

4,11.2 DUBFM Co and the Service Pravider; andior,

4.11.3  DBFM Co and the Independent Tester,

which was or has been referred to adjudication {the "Related Adjudication”) and an
adjudicator has already been appointed (the "Related Adjudicator”) then DBFM Co
may request that the Dispute be referred o the Related Adjudicator and paragraphs
4.12 to 4.14 shall apply.

Subject to paragraphs 4.13 and 4.14 below, in the event that a Related Adjudicator
orders that a Dispute under this Agreement be consoildaled with a Refated
Adjudication with which he is dealing under the Related Agresment, then:

4121  with effect from the time of such order, the Dispute shall be determined by
the Related Adjudicator, who shall become the Adjudicator; and
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4.12.2 such order shall be binding on DBFM Co and the Authority and both of them
shall acknowledge the appoiniment of the Related Adiudicator gs the
adiudicator of the Dispute, with DBFM Co or the Authority {as the case may
be} using its best endeavours to procure that the third party who is a parly to
ihe Ralated Agreement shall with effect from the time of such arder comply
with the requirements of the Related Agreement {indiuding f applicatde any
requirement or direction of the Related Adjudicator appoinied under such
Refated Agreement) as to the future conduct of the determination of the
Dispute and the Reisted Adjudication; and

4123 notwithstanding paragraph 4.6, DBFM Co and the Authority shalf be jointly
responsible with the third party who is a party to the Related Agreement for
the Related Adiudicator's fees and expenses including those of any
specialist consultant appointed under the adjudication procedure in the
Related Agreemend, in respect of the peried in which the Dispute is
consolidated with the Related Adjudication pursuant to an order of the
Related Adiudigator ("Consolidated Adjudication Costs™). DBFM Co and
the Authority agree that the Related Adiudicator shall have the discretion fo
make directions to require DBFM Co, the Authority and the third party who is
a party to the Related Agreement to pay o make contribution to the
Consolidated  Adjudication Costs in different proportions. B no such
directions are made, DBFM Co, the Authority and the third parly who is a
party o the Related Agreement shall bear the Consolidated Adjudication
Costs in equal shares, and if DBFM Co, the Authority ar the third party has
paid more than such equal share, that party or third parly shall be entitled fo
a contribution from the other party, parties or third party, &s the case may be.

Notwithstanding anything o the contrary 2 Dispute under this Agreement may only be
consolidated with a Helated Adjudication, if the Reilzted Adudicator receives
particulars of the Dispule within ten (10) days of the referral of the Related
Adjudication {o the Relstet Adjudicator under the Relaled Agreement.

Where DBFM Co requests that a Dispute under this Agreement be consclidated (in
termys of paragraph 4.11) with a Related Adjudication and heard by the Related
Adiudicator, the Dispute may only be consolidated where the Authority has previously
consented in writing to the identity of the Related Adiudicator appointed in respect of
the Related Adjudication. The Authority's consent fo such request shall not be
unreasenably withheld and ¥ the Authority refuses to consand, i must give reasons in
writing for its refusal. Should the Authority fall to respond within two (2) days of receipt
of such a request it shall be deemed to have consented to the appeintment of the
Refated Adjudicator. Where the Related Adjudicator is on the Construction Panel or
QOperational Panel at the time of the Refarral then the Authorily shall be deemed o
have consented o the agpointment of the Related Adjudicator.

COURT PROCEEDINGS

Subject to paragraph 4 {Adjudication) all Bisputes, to the extent not finally resolved pursuant to
the procedures set out in the foregoing provisions of this Scheduls Part 20 (Dispute Resofution
Procedure}, shall be referred to the Court of Session in Edinburgh save where the Sheriff
Courts have exclusive compstence in which case it shall be referred to Edinburgh Sheriff Court,

SUBMISSIONS IN RELATION TO ADJUDICATION

6.1

i any Dispute raises issues which relate {o;

8.1.1 any dispuie between DBFM Co and the Contractor arising under the
Construction Contract or otherwise affects the relationship or rights of DBEM
Co andlor the Contracter under the Consiruction Contract (the
“Gonstruction Contract Dispute”); or

6.1.2 any dispute between DBFM Co and the Service Provider arising under the
Service Contract or othanvise affects the relationship or rights of DBFM Co
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6.2

6.3

6.4

6.5

andior the BService Provider under the Service Confract (the “Service
Contract Dispute”); or

8613 any dispute betwoen DBEFM Co and the Independent Tester arising under
the Independent Tester Contract or otherwise affects the reiationship or
rights of DBFM Co and/or the Independent Tester under the Independent
Tester Contract {the “Independent Tester Contract Bispute”™},

then DBFM Co may include as part of its submissions made to the Adjudicator
submissions made by the Contractor or by the Service Provider or the Independent
Tester as approprisie.

Any submissions made by the Contractor or the Service Provider or the Independent
Tester shall;

8.2.1 be made within the time limits applicable to the delivery of submissions by
DBFi Co {o the Adiudicatar; and

6.2.2 concernt only those matters which relale fo the Dispute between the
Authority and DBFM Co arising out of this Agreement or in connection
therewith.

Whaere the Conlractor or the Servics Provider or the Independeni Tesler makes
submissians in any reference before the Adjudicator, the Adjudicator's costs of such
refarence shall be borne as the Adjudicator shalt specify, or in default, one-third by the
Authority and two-ihirds by DBFM Co.

The Authority shall have no liability to the Contractor or the Service Provider or the
independent Tester arising cut of or In connection with any decision of the Adjudicator
or in respect of the costs of the Contractor or the Service Provider or the Independent
Tester in participating in the resolution of any Dispute under this Agreement.

DBEM Co shail not allow the Contractor or the Service Provider or the independent
Tester access to any Confidential information relevant © the issues in dispute
between the Authorlty ard DBFM Co save where:

8.5 the Confidential information is relevant ajso to the issues relating to the
Gonslruction Confract Dispute or the Service Contract Dispute or the
independent Tester Contract Dispute as the case may bs; and

6.5.2 DBFM Co has first delivered te the Authority a written undertaking from the
Contractor andfor the Service Provider andfor the Independent Tester {as
appropriate} addressed to the Authority that they shall not use any such
Confidential Information otherwise than for the purpose of the dispute
resolution proceedings under this Agreement and that they shall not disclose
such Confidential Information to any third party oiher than the Adjudicator or
the courts or any professional adviser engaged by the Coniractor or the
Service Provider or Independent Tester (as appropriate) to advise in
conngction with the Dispute,

PANEL MEMBERS

The panel members referred to in paragraph 4 are as follows:

Construction Panel: (i) Janey Milligan, Construction Dispute Resolution, Paviion 1, Parkway
Court, 291 Springwel! Parkway, Glasgow G89 6GA; (i} John Hunter, Hunter Consultants,
Commercial Centre, Stiding Enterprise, Stirling, FK? 7BS; and (i} Brian Eggleston, 80 Green
Park Manor Road Bournemouth BH1 3HR.

Operational Panel: (I} Janey Milligan, Construction Dispute Resofution, Pavilion 1, Parkway
Court, 291 Springwell Parkway, Glasgow G698 BGA; (i} John Hunter, Hunter Consultants,
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Cormmercial Centre, Stirling Enterprise, Stirling, FKT 7BS; and (iii) Brian Eggleston, 80 Gresn
Rark Manor Road Bournemouth BHY 3HR.

NO LOSS

Where the Authority would otherwise be expressly liable to make payment to DBFM Co of sums
which include amounts payable in turn by DBFM Co to any Sub-Contractor, the Authority shall
not e entitfed to withhold, reduce or avoid any such payment fo DBFM Co in reliance only on
tha fact that the amoun{ which is due from DBFM Co fo the Sub-Confracior or the entitlement of
the Sub-Contractor to payment of such amount as a result of the circymstances giving rise t0
the Authority's obligation to pay, is conditional on the entitlement of, or recaipt of payment by
DBFM Co from the Authority,

CONTINUING OBLIGATIONS
Unless this Agreement has already been repudiated or terminated, the parties shall,
(notwithstanding that any Dispute is subiect to the Dispute Reselution Procedure set out in this

Schedule Part 20 (Dispute Resolutioh Precedurs)), continue to carry out their obligations in
accordance with this Agreement.
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Mame

Date of Ingorparation
Registered number
Hegistered office

Directors

SCHEDULE PART 21
DBFM CO INFORMATION
SECTION 1

DBF} CQO INFORMATION

: KHS DBFMCo Limitad
126 July 2014
- 50483129

T Atholl House, 51 Maelville Street, Edinburgh, EH3 7HL

Name

Address

Kevin James Bradiey

John Alexander Hope

Brign Love

Phiflip McVey

Gordon Shirreff

Rory Christie

Garry Sheret

Alexander Monteith MeCrorie

Paul McGirk

Secretary

Subsidiary underiakings at
the date of this Agreement

Althorised and issued share
capital at the date of this

Agreement

: Gadliford Try Secretariat Servives Limited

1 None
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Name and addrass of registered holder

Number and class held

Amount pald up

100 Shares of £1 sach

£100
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SECTION 2

HOLDCO INFORMATION
Name 1 KHS DBFM Holdoo Limited
Dats of [ncerporation 128 July 2014
Registered number . 8C483057
Registered office : Atholl House, 51 Melville Street, Edinburgh, £H3 7HL
Directors
Name Address

Kevin Jameas Bradley

John Alexander Hope

Brian Love

Fhilip McVey

Gordon Shirreff

Rory Ghristie

Garry Sharet

i Alexander Monteith McCrorie

Paul McGirk

Secretary s Galliford Try Secretariat Services Limited

Subsidiary undertakings at
{he date of this Agreement : KHS DBFMCo Limited

Authorised and issued share
capital at the date of this

Agreerrient
r Name and address of registered Number and class held | Amount paid up
" holder
' Scottish Futures Trust Investments 10 “A" Shares of £1 each | £10
- Limited
i

310



The Scottish Borders Council 10 "B™ Shares of £1 sach  ; £10

“Fiok Community Foundation 208" Shares of £1 sach | £20

Space Scolland Limited 80 "C” Shares of £1 each | £60

£
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SCHEDULE PART 22
CERTIFICATES

Commencement Certificate

issued by [AUTHORITY]
Address: [ 1

DBEM Co: [DBFM COJ

Address: i }

lssuedate: ...

Works:

Situated at:

Design Build Finance and Maintain Agreement dated: ... nnn,

iwe certify that this is the Commencement Cerfificate issued pursuant to Clauses 2 {Exacution and
Delivery of Docurments) and 9 (Nafure of Land Interests) and Section 2 (Documents fo be delivered by the
Authorily) of Schedule Part 2 {Completion Documents) of the above mentioned Design Build Finance and
Maintain Agreement,

To be signed by or for the issuer named above,

ChrsmEmEdEbavaR

Signed e
[AUTHORITY]
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Handback Certificate

Issued by: Aufhority's Representative
Address: [ ]

Authority: AUTHORITY]

Address: [ 1

DBFM Co: [DBFM COJ

Address: E ]

lssuadatal .. e

Warks:

Situated at:

Design Bulld Finanoe and Mainiain Agreement dated: ...l

e certify that the condition of the Facilities is in accordance with paragraph 1 of Schedule Part 18
{Handback Procediire} of above mentioned Design Build Finance and Maintain Agreement,

To be signed by or for the issuer named above.

BINGY e
[AUTHORITY]
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*Certificate of Practical Completion

Issued by Independent Tester - [ 1
Address: { 1

DBFM Co: {DBFM COY
Address: 1 ]
Authority: [AUTHORITY]
Address: [ 1
Contractor: [CONTRACTOR]
Addresse: [ 1
issuadate: ...

IPhase:}

Works:

Situated at:

Design Build Finance and Maintain Agreement dated: .....................
Under the terms ¢f the above-mentioned Design Build Finance and Maintain Agreement,
twe cerltify that the Actual Completion Date of the Works was achieved on | i

Te ba signed by or for the issuer named ahove.

[INDEPENDENT TESTER]
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*Commissioning Completion Certificate

issued by: Independent Tester — { 1
Address: { 1

DBFM Ca: [BEFM CO]
Address: | 1
Authority: [AUTHORITY]
Addrass: { |
Contractor: [CONTRACTOR]
Address: [ ]

ssue date: .....................

Works:

Siusted at:

Design Bulld Finance and Maintain Agreement dated: ...._..._............
Under the tarms of the above-mentioned Design Build Finance and Maintain Agreement,
ifwe certify that the Actuai Commissioning End Date was achieved on [ 13

Ta be signed by or for the issusr named above.

[INDEPENDENT TESTER)
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SCHEDULE PART 23
REFINANCING

Requirement for Authority Consent

1 The provisions of this Schedule Part 23 {Refinancing) shall operate without prejudice to the
_provisions of Clauses 4.2 o 4.4 and both the Authority and DBFM Co shall at all times act in
good faith with respect to any Refinancing,
2 Tha Authority shall be entitled to recelve 3 50% share of any Refinancing Gain grising from a
Qualifying Refinancing
DBFHt Co Details
3 DBFM Co shall promptly provide the Authority vath full details of any proposed Qualifying

Refinancing, including a copy of the proposed financial modet relating to it (if any} and the basis
for the agssumptions used in the proposed financial model. The Authority shali (before, during
and at any lime after any Refinancing} have unrestricted rights of audit over any financial modsl
and documentation {including any aspect of the calculation of the Refinancing Gain} used in
connection with the Refinancing whether that Refinancing is a Qualifying Refinancing or not.

Recaipt of Gain

4

The Authority shall have the right to elect {o recaive its share of any Refinancing Gain as:

4.1 a single payment being the proportion {corresponding io the proporiion of the
Refinancing Gain {o which the Authority is entitied pursuant to paragraph 2.2 above) of
the amount which, but for the provisions of this Schedule Part 23, would otherwise be
capable of being relensed as a Distribution made on or about the date of the
Refinancing,

42 a reduction in the Annual Service Payments over the remaining term of this
Agreement; or

43 a combination of ihe above,

Method of Calculation

)

Costs

The Authority and DBFM Ce wili negotiate in good faith to agree the basis and methad of
calculation of the Reflnancing Gain and payment of the Authority’s share of the Refinancing
Galn (taking into acoount how the Authorty has elected to recelve its share of the Refinancing
Gain under paragraph 4 (Receipt of Gain) above). If the parlies fall {o agree the basis and
method of calculation of the Refinancing Gain or the pavment of the Authority's share, the
dispute shalt be determined in accordance with Schedule Part 20 {Dispute Resolution
Procedurs}.

The Refinancing (ain  shall be calculated after taking into account any breakage costs
necessary io facilitate the Qualifing Refinancing together withs the reasonable and proper
professional custs that each party directly incurs in relation to the Qualifving Refinencing and on
the basis that sl reasonable and proper professional costs incurred by the Authority will be paid
to the Authority by DBFM Co within twenty eight (28} days of any Qualifying Refinancing.

Without prejudice to the other provisions of this Schedule Part 23 {(Refinancing), DBFM Co
shall:

71 notify the Authority of all Notifieble Financings on becoming aware of the same and
again when they are entered into and provide fuil details of the same; and
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7.2 include a provision in the Funding Agraements {other than the Subordinated Funding
Agreements} whereby it is entified to be informed of any proposals which the Senior
Funders may have to refinance the Funding Agreements {other than the Subordinated
Funding Agresments).

Definitions

In this Schedule Part 23 (Refinancing) and eisewhers in this Agresment {save where Schedule Par 1
{Definitions and Inferpretation) provides to the contrary) the following words and expressions shall have
the following meanings:

“Distribution” Means:

{a) whether in cash or in kind, any;

i, dividend or other distribution in
respect of share capital;

i reduction of capital, redemption
ot purchase of shares or any
other reorganisation or variation
to share capital,

i payments under the
Subordinated Funding
Agreements {whether of
principat, interest, breakage
costs of otherwise);

iv. payment, loan, contractual
arrangement or transfer of
assets or rights to the extent {in
each case) it was pul in place
after Financigl Close amd was
neither in the ordinary course of
business nor on reaschable
commercial terms,

v. the receipt of any other benefit
which is not received in the
ordinary coursa of business and
on ressonable  commercial
{erms,; of

(b) the early release of any Contingent
Funding Liabilities, the amount of such
release being deemed to be a gain for the
purposes  of any calculation  of
Refinancing Gain;

‘EEAT means from time o time the European Lconomic
Area as corealed by The Agreement on the
European Economic Area 1992 or any SUCCSSsOr
or replacement body, association, entity or
organisation which has assumed either or both the
function and responsibilities of the European
Economic Area;

*Equity IRR" means the projected blended rate of return to the

Relevart Persons over the full term of this
Agreement, having regard to Distributions made
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“Exempt Refinancing”

and projecied to be made;

means:

(a}

(b

(c)

8

any Refinancing that was fully taken into
account in the calculation of the Annual
Service Payments;

a change in taxaglion or c¢hange in
accouniing treatment;

the aexercise of rights, waivers, congsents
and similar actions which relate to day fo
day administrative and supervisory
matters, and which are in respect of:

i breach of representations and
warranties or urderlakings:

i, movement of mories betwesn
the Project Accounts in
acecordance with the terms of
the Senior Funding Agreements
as at Financial Close;

ifi. iate or non-provision of

information, consents or
licences;
iv. amendments to Sub-Contracts;
V. approval of revised technical

and sconomic assumpifons for
financial modet runs (fo the
exlent required for forecasts

under the Funding
Agreements);
vi. restrictions imposed by Senler

Funders on the dates at which
the Senlor Debt can be
advanced to DBFM Co under
{he Senior Funding Agreements
andfor amounts released from
Utilisgtion Accound during the
Availabilty Period, each as
defined in the Senior Funding
Agreements and which are
givan as a result of any fallure
by DBFM Co to ensure thaf the
construction work is petformed
in accordance with the agresd
consiruction  programyme  and
which is nofified in writing by
PBFM Co or tha Senior
Funders to the Authority prior 1o
being givery;

il changes fo milesiones for
drawdown  andlor  amounis
released from the Utilisation
Account during the Availabiiity



“Insurance Undartaking”

“Net Prasent Value™

“Notifiabie Financings”

Pariodd, set out in the Senjor
Funding Agreements and which
are given as s resull of any
fallure by DBFM Co {o ensure
that construction  work  is
performed in accordance with
the agreed gonstruction
programme and which  is
notified in writing by DBFM Co
or the Senior Funders io the
Authority prior to belng given;

wiil, fallure by DEBFM Co o oblain
any consent by statutory bodies
required by the Senior Funding
Agreements; or

ix, voling by Senior Funders and
the voling arrangerents
hetween the Senior Funders in
respect of the levels of approval
required by them vunder the
Senior Funding Agreements;

{d) any amendment, variation or supplement
of any agreement approved by the
Authorlty as part of any Qualfying
Changes under this Agreement;

{e) any sale of shargs in DBFM Co or Holdco
by the sharshalders or securitisation of
the existing rights andfor interests
attaching to shares in DBFM Co or
Holdco provided that this paragraph {e)
shail, in respect of shares in Holdoo, only
apply for so iong as Holdeo holds one
hundred per cent {100%) of the issused
shara capital of DBFM Co;

{H any sale or fransfer of the Subordinated
Funders' existing rights and/or interesis
under the Subordinated  Funding
Adreements or securiisation of the
Subordinated Funders’ existing righis
andior interests under the Subordinated
Funding Agreements; or

(&) any Qualifying Bank Transaction;

las the meaning given in the rules from time to
time of the Financial Services Authority;

means the aggregate of the discounted values,
calculated as al the estimated date of the
Refinancing, of each of the relevant projected
Distributions, in esch case discountad using the
Threshold Equity IRR;

means any Rsfinancing described in paragraphs
{a) or (¢} of the definition of Refinancing and any
other arrangement which has or would have a
similar effect or which has or would have the effect
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“Pre-Refinancing Equity IRR”

"Project Accounts”

"Quaalifying Bank Transaction”

of limiting DBFM Co's or any Assogiated
Company’s ability {o carry out any such refinaneing
or other arrangements that would have a similar
effact

means the nominal postdax (le. postiax with
respect to DBFM Co, pre-lax with respect to
Sharcholders) Equity IRR calculated immediately
prior to the Refinancing;

- means accounls referred o in and required o be
established under the Senior Funding Agreements;

means.

(a} the syndication by a Seniar Funder, in the
ordinary course of ils business, of any of
its righis or inlterests in the Senior
Funding Agreerents;

b} the grant by a Senior Funder of any rights

of parlicipation, or the disposition hy
Senior Funder of any of ifs rights or
interests (other than as specified In
paragraph {&) above in respect of the
Senior Funding Agreemenis in favour of:

i any other Senior Funder;

it. any insfifution  which s
recognised or permifted under
the law of any member stale of
the EEA tfo camy on the
business of a credit institlution
pursuant to Council Directive
201373672 relating o the
taking up and pursult  of
business of credit institutions or
which s otherwise permified to
accept deposits in the United
Kingdoms ar any other EEA
member siate;

ifi. a local authority or public
authority;

iv. a frustes of a charitable trust
which has {or has had at any
time during the previous two
years) assets of at least £10
millon {or its equivalent in any
other currency at the relevant
time};

V. & trusles of an ocoupational
pension scheme or stakesholder
pension scheme wherg the frust
has {(or has had at any tme
during the previous two years)
at least 50 members and assets
gndaer management of at least
£10 million {or its equivalent in

320



"Qualifying Institutions”

“Qualifying Refinancing”

‘Refinancing”
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(e}

any other currepcy at the
relevant tima);

yi, an EEA or Swiss iInsurance
Undertaking;

i, a Regulated Coilective
investment Scheme;

il any Qualifying institution; or

ix. any other institution in respect

of which the prior written
cansent of the Authority has
been given; and/or

the grant by a Senior Funder of any other
form of benefit or intersst in either the
Sentor  Funding Agreemenis or the
ravenues or assets of DBFM Co or
Holdeo, whether by way of security or
ctherwise, in favour of;

i. any other Senigr Funder,;

fi. any institution  specified  in
paragraphs (bl {o {bvil above;

i, any Qualifving Institution; or

v, any other institution in respect
of which ihe prior  writien
consent of the Authority has
been givery,

means a bank that is authorised by the Financial
Conduct Authority fo accept depaosits in the United
Kingdom;

means any Refinancing that will give rise fo &
Refinancing Gain greater than zero that is not an
Exempt Refinancing;

means:

(@}

(b}

any amendment, variation, novation,
supplement or replacemant of any
Funding Agreement (other than any
Subordinated Funding Agreement);

the axercise of any right, or the grant of
any waltver or conseni, under any
Funding Agreement {other than any
Subardinated Funding Agreement};

the disposition of any rights or interesis
in, or the creation of any righis of
participation in respect of, the Funding
Agreerments {other than the Subordinated
Fundirig Agreesents) or the creation or
granting of any other form of beneflt or
intersst  in  elther the  Funders'



“‘Refinancing Gain’

"Regulated Collective Investment Scheme’

*Relevant Person®

“Sharehoider”

“Suberdinated Funder”

Agreements {other than the Subordinated
Funding Agreemenis} or the contracts,
ravenues r assets of OBFM Co whether
by way of security or otherwise; or

any other arrangement put in place by
OBFM Co or ancther person which has
an effect which is similar te any of (a)-{c}
above or which has the effect of limiting
DBFM  Go's o any  Associated
Company's abllity to carry out any of (a)-
(c} above;

means an amount equal fo the greater of zero and
{(A~B)~C}, whare:

g

the Net Present Value of the Distributions
projected  immediately prior 1o the
Refinancing {taking inlo account the
aeffect of the Refinancing using the
Financial Model as updated {including as
to the performance of the Project) so as
o be current immediately prior to ihe
Refinancing to be made fo each
Retevant Parson over the remading ferm
of this Agreement following the
Refinancing;

the Net Present Vahue of the Disiributions
projected  immediately prior {0 the
Refinancing (but without f{aking inlo
accadnt the sffect of the Refinancing and
using the Financlal Model as updated
{including as 1o the performance of the
Froject) 8o as to be curent immaediately
prior io the Refinancing) to be made to
each Rslevant Person over the remaining
termn of this Agreement following the
Refinancing; and

any adjusiment required to raise the Pre-
Refinancing Equity IRR to the Threshold
Equity iRR;

has the meaning given in fhe rules from fime to
time of the Financiat Services Authority;

means & Shareholder and any of s Associated
Ceompanies;

means any perscn from time o time holding share
capital in DBFM Co or Holdco.

means & person providing finance under &
Subordinated Funding Agreement;
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“Subordinated Funding Agreements” has fhe meaning given to the term “Spansor
Documents” in the Credit Agreement as at the date
of this Agreement or as amended with prior writlen
agreement with the Authority;

“Threshold Equity IRR” means [N
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SCHEDULE PART 24

[NOT USED]
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SCHEDULE PART 25
INSURANCE PROCEEDS ACCOUNT AGREEMENT

The Insurance Proceeds Acgount Agraement is in the Agreed Form.
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SCHEDULE PART 26

COMNMERCIALLY SENSITIVE INFORMATION

Where information or material falls within more than one calegory ideniified in column 1 of the table
below, # shall he deemed fo fall within the cetegory whose corresponding period of conflidantiality
identified in column 2 of the {able below will expire the soonest.

| Category of iInformation/Material

Period for which information is to be kept confidential

Financial Model (as at Financial Close)

From the Effective Date until the date falling 2 vears after the
Actual Completion Date

Financial Model {amended fram fime o
time In accordance with this Agreement)

From the date of the relevant Financial Mode! unti] the date
falting 2 vears after the later oft

« the Actual Completion Date; and

+ the date on which the amendments lo Financial Model
are agreed In accordance with this Agreement

Prices within the Catalogue of Smal
Works and Services

Period during which the relevant prices are applicable

Small Works and Services Rates

Perind during which the relevant Small Works and Services
Raies ara applicabla

DBFM Co bank account information

Project Term

IRR

In the case of the IRR contained in the Financial Modet as at
Financial Close from the Fffeclive Date untl the date falling 2
years after the Actual Compiletion Date

in the case of the IRR contained in the Financial Mode! as
amended from fime to time i accordance with this
Agreement, from the date of the relevant Financiai Model
until the date falling 2 years after the later of:

s the Actual Completion Date; and

i« the date of the Financial Model containing the relevant

information
Ancillary Documents Project Term
“Funding Agreements Project Term

Information about DBFM Co's processes,
methodologies, warking methods and
information relating to the development of
new processes and methodologies which
amounts to a trade secret or which, i
disclosed, could reasonably be
considersed o provide a commercial
advantage to DBFM Co’s competiiors

Trade secrets — Project Term

All other cases — 5 years from the date on which the
information is produced 1o the Authority

Breakdown of prices within the overall
contract price {to the exient not disclosed
within the Fihanacial Modet}

Project Term
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Cnformation  on DBFM Co's  costing
mechanisms including information
obtained fom DBFM Co relating to
project risks and pricing of the same and
cost information relating fo third party
contractors and the Sub-Confractors

Project Term

Financial term sheets and related funding
information including any funder pricing

2 years from the date on which the information is produced
to the Authority

information relating {o the appointment of

DBFM Co as the preferred bidder to the !
Project (including the prefarred bidder |

| letter and correspondence and minutes
! relating to the same}

Untit the date falling 2 years after the Actual Completion Date

Informaftion contained within or rejating to
DBFM Co's bid for the Project except as
otherwise listad in this Schedule Part 26
(Commarcially Sensitive Information) or
otherwise provided in the Agreement

| Untii the date falling 2 years afier the Actual Compistion Date
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SCHEDULE PART 27

RELEVANT DISCHARGE TERMS

The parties hereby acknowledge and agree that;

1.1

1.2

where following an application for judicial review or an audit review (within the
meaning of the Loval Government {Contracts) Act 1887), & court determines that the
Avthority did not have power to enter into this Agreement or fo enfer info this
Agreement and the Funders' Direct Agreement and that this Agreement or thal this
Agreement and the Funders' Direct Agreement are unenforcesble:

111 DBFM Co shall be eniitled o be paid by the Authority a sum eguivalent to
the amount calculated in accordance with Section 1 {Compensation on
Termination for Authority Default and VYolunfary Terminatior) of Schedule
Part 17 (Compensation on Termination); and

1.1.2 the relevant provisions of Clause 46 (Compensation on Termination) and
Section 5 {General) of Schedule Part 17 {Compensation on Termination)
shall apply mutatis mutandis, subject to compensafion being deemed o be
pavabile Irr a lump sum within 6 months of te order of the court; and

where following an application for judicial review or an audit review {within the
mearing of the Local Government (Contracis} Act 1997} a court determines that the
Autharity did not have power to enter into the Funders' Direct Agreement and the
Funders' Direct Agreement is unenforceable but this Agreement remains in full foree
and effect then, without prejudice to the application of paragraph 1.1, of this
Schedule Part 27 {Relevant Discharge Terms) at any time theresfter:

1.2.4 the Monthly Service Payment shall be reduced by the armount pavable by
DBFM Co in respect of the Senior Debt; and

1.2.2 the Authority shall pay DBFM Co a sum equal to the Revised Senior Dlebt
Termination Amount {excluding, provided that the Senior Funders do not
enforce any security over credit balances on any bank accaunts heid by or
on behalf of DBFM Ca, limb {b)(i} of the definiion set oul in Section 6
(Definitions)} of Schedule Part 17 (Compensafion on Terminationy) and the
relevant provisions of Clause 46 {Compensation on Termination} and
Section 5 (Generah) of Schedule Part 17 (Compensstion on Termination)
shall apply mutatis mutandis subject to any refersnce to the Temination
Date in this Agreement shall be deemed to be the date on which the
Funders' Direct Agreement was declared unerforceable in accordance with
the provisions of this paragraph 1; ang,

the Parties agree that such provisions shall be deemed to be relevant discharge terms
for the purposes of section 6{2) of the Locat Government {Contracts) Act 1987 {the
"Relevant Discharge Terms").

The Parties acknowledge and agree that in the event that the circumstances envisaged by
paragraph 1.2 occur prior to the clrcumstances envisaged by paragraph 1.1 then the amount
caiculated In accordance with Section 1 (Compensation on Termination for Authorily Defaulf
and Voluntary Termination) of Schedule Part 17 {Compensation on Termination) shail be
calculated to ensure ho double counting between that amount arxd any sums paid to DBFM Co
pursuant {o paragraph 1.2.2.
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APPENDIX A

Part %

For the avoidance of doubt, as af the date of this Agreement there are no Authority Policies,
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