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BETWEEN:

n

(2)

NORTH AYRSHIRE COUNCIL, consfifuted in terms of the Local Government efc.
{Scotland} Act 1854 and having its headguarters at Cunninghame House, Irvine, KA12 8EE
(the "Authority"}); and

HUB SW LARGS DBFM CO LIMITED with registered numher SC529516 whose registered
office iz at Suite 1A, Willow House, Sirathclyde Business Park, Belishi, ML4 3FB (“DBFM
co".

WHEREAS:

A

()

(D}

(E}

The Authority wishes to combine Largs Academy, Brisbane Primary, Kelburn Primary
School and St Mary's Primary School along with their carresponding nurseries to form a 2-
18 Campus which will all he on a single site and to demolish Largs Academy and Kelburn
Frimary School.

Pursuant o the Territory Parinering Agreement for the hub Soulh Waesi Territory, the
Authority issued a new project request in respect of the Project. hubco submitted its stage 1
submission and stage 2 submission as required by the Territory Parthering Agreement.

Following approval by the Authority of the hubco stage 2 submission, the Authority has
appointad DBFM Co to design, build, finance and provide certain maintenance services in
connection with the new Largs 2-18 Campus {the "Project”).

This Agreement is enterad into under the Scotiish Government's hub infitative and applies
principles similar to the private financial initiative.

This Agreement is excluded from the application of Part il of the Housing Grants,
Constructicn and Regeneration Act 1996 by operation of paragraph 4 of the Construction
Contracts {(Scotland} Exciusion Order 1398 {5 1398/686)

NOW iT IS HEREBY AGREED as follows:

PART 1: GENERAL

DEFINITIDNS AND INTERPRETATION

Schedule Part 1 (Definitions and inferpretatfon) shall apply.
EXECUTION AND DELIVERY OF DOCUMENTS

2.1 On or prior to execution of this Agreement:

211 DBFM Co shall deliver to the Authority the documents referred to
in Section 1 {Documents o be deivered by DBFM Co} of
Schedule Part 2 {Completion Decuments) (unless the requirement
to deliver any such document is waived by the Authority by written
notice to DBFM Co}; and

2.1.2 the Authority shall deliver to DBFM Co the documents referred to
i Section 2 {Documents to be delivered by the Authority} of
Schadule Part 2 {Completion Documents) {unless the requirement
to deliver any such document is waived by DBFM Co by written
notice to the Authority),



2.2

DBFEM Cuo shalf defiver to the Autharity, within twenty five {25} Business Days of
the appointment af each Key Sub-Contractor, a coliatoral warranty agreement
substantiaily in the form of the Key Sub-Coniractor Collateral Agreement by each
of the Key Sub-Contractors in favour of the Authority validly executed in self
proving form by DBFM Co, the Coniractor and the Key Sub-Caontractor.

COMMENCEMENT AND DURATION

This Agreement, and the rights and obligations of the parties, shall commence on the date
of execution of this Agreement and, without prejudice to Clause 47.6, shall terminate
automnatically on the expiry of the Project Term.

PROJECT DOCUMENTS

Ancillary Documents

4.1

DBFM Co shall perform its obligations under, and observe all of the provisions of,
the Project Documents to which itis a pany and shall not:

4.1.1 temminate ar agree to the termination of all or part of any Ancillary
Document;

4.1.2 make or agree to any material variation of any Ancillary Document;

4.13 in any malerial respect depart from its obligations {or waive ot
allow to lapse any rights it may have in a material respect), or
procure that others in any materiali respect depart from their
obligations {or waive ar allow to lapse any rights they may have in
a material respect}, under any Ancillary Document; or

4.1.4 enter into {or permit the entry info by any other person of} any
agreement replacing all or part of {or ctherwise materially and
adversely affecting the interpretation of} any Ancillary Document,

uniess the proposed course of action (and any relevant documentation) has bheen
submiited to the Authority's Representative for review under Schedule Part 8
{Review Procedurs) and either:

(a) there has been no objsction in accordance with paragraph 3 of
Schedule Part B {Aeview Procedure) within twenty {20}
Business Days of receipt by the Authority's Representative of
the submission of the proposed course of action {and any
relevant documentation), or such shorer period as may be
agreed by the parties; or

{b} DBFM Co is acting in accordance with the comments of the
Authority as provided in paragraph 4.2 of Schedule FPart 8
{Review Procedure);

and, in the circumstances specified in Clause 4.1.1, DBFM Co has complied with
Clause 57 {Assignation and Sub-caonlracting.

Changes to Funding Agreements and Refinancing

42

Subject to Clauses 4.3, 4.4 and 4.5, DBFM Co shall be free, at any time, io enter
into, terminale, amend, waive its rights and generally deal with its Funding
Agreements on such terms and conditions as it saes fit without the prior written
consent of the Authority provided that (af the time such action is contemplated and
effected) the same will not materially and adversely affect the ability of DBFM Co
to perform its obligations under the Proiect Documents or this Agreement.



4.3

4.4

4.5

Delivery

4.6

Subject fo Clause 4.4.3 of this Agreement, no Refinancing, or amendment, waiver
or exercise of a right under any Funding Agreement or Ancillary Document shall
have the effect of increasing the Authority’s liabiliies on early termination of this
Agreement unless;

431 DBFM Co has obtained the pricr written consent of the Authority to
such increased liability for the purposes of this Clause 4.3; or

4,32 itis a Permitted Borrowing.
DBEFM Co shall:

4.41 notify the Authority of all Notifiable Financings on becoming aware
of the same and again when they are entered into and provide full
details of the same;

4.4.2 include a provision in the Funding Agreements {other than the
Subordinated Funding Agreements) whereby it is entitled to be
informed of any propaosals which the Senior Funders may have to
refinance the Funding Agreements {pther than the Subordinated
Funding Agreements); and

4.4.3 seek and obtain the prior written consent of the Authonrty for a
Quatkifying Refinancing that includes an increase in the Authority’s
liabilities on early termination of this Agreement,

Without prejudice to Clause 4.2, DBFM Co shall liaise with the Authority, and shall
use all reasonable endeavours to provide the Authority with a copy of the relevant
agreement in settied draft form, not fess than ten (10) Business Days before it
enters into any Funding Agreemaent {other than the Initial Funding Agreernents},

Without prajudice to the provisions of this Clause 4 {Project Documenis), if at any
time an amendment is made to any Project Document, or DBFM Co enters Into a
new Project Document (or any agreement which affects the interpretation or
application of any Project Document), DBFM Co shall deliver to the Authority a
conformed copy of each such amendment or agreement within ten (10} Business
Days of the date of its execution or creation, certified as a true copy by an officer
of DBFM Co.

Funding Default

4.7

1.8

4.9

4.10

DBEFM Co shall promptly upon the occurrence of a Funding Defauit nofify the
Autharity of such Funding Defauit,

The Authaority may, in circumstances referred to in Clause 4,7 above {regardless of
whether the Senior Funders have exercised any enforcement or similar rights
under the Senior Funding Agreements), require DBFM Co to provide an Interim
Project Report and to attend, and use all reasonable endeavours to ensure that
the Senior Funders attend, such meetings as the Authority may convene to
discuss such Interim Project Report and the circumstances giving rise to it.

DBFM Co shall promptly upon a fatlure by the Senior Funders to advance amounts
due under the Senior Funding Agreements (or in circumstances that might
reasonably be expected to lead to such a failure) notify the Authority of such
failure {or expectad failure).

The Autharity may, in the circumstances referred to in Clause 4.9 above, require
DBFM Co fo aftend, and use all reasonablie endeavours fo ensure that the Senior



Funders attend, such meetings as the Authority may convene io discuss the

circumstances.

THE PROJECT OPEHRATIONS

Scope

51 Subject to and in aczordance with the provisions of this Agreement, DBFM Co
shall perform its duties under ihis Agreement at its own cost and risk without
tecourse to the Authorily except as otherwise expressly provided in this

Agreement.

General standards

5.2 DBFM Go shall at its own cost be solely responsible for procuring that the Project
Qperations are at all times performead:

5241

522

5.2.3

2.4

52.5

526

in compliance with alf Law and {subject to the provisions of Clause
11.3) Consents {including without limitation the giving of nofices
and the obtaining of any such Consents) and so as not fo
prejudice the renewal of any such Consents;

in a manner that is not likely to be injurious {0 health or to cause
damage to propetty;

in a manner consistent with the Quality Plans;
NOT USED;

in a manner consistent with the Authority discharging its statutory
duties and other functions undertaken by it as the same may be
notified to DBFM Co from time to time; and

in so far as not in confilct with an express obligation of DBFM Co
under this Agreement, or where in telation to a matler thers i8 no
exprass obligation or standard imposed on DBFM Co under this
Agresment, in accordance with Good Industry Practice.

in the event that any ambiguity, uncertainty, dispute or discrepancy arises in the
nature and scope of DBFM Co’s obligations under this Clause 5.2 {Genaral
Sfandards), the provisions of this Clause 5.2 (General Standards) will be given
meaning and have effect in descending order of precedence set out in this Clause
5.2 {General Standards).

Authority’'s Undertaking

5.3 The Authority undertakes to DBFM Co that it shall:

53.1

5.3.2

subjact to the provisions of this Agreement, comply with ali Laws
and Gonsents applicable to it which relate fo the Project
Oporations;

not wilfully impede DBFM Gao in the performance of its obligations
under this Agreement (having regard always to the interactive
nature of the activities of the Authority and of DBFM Co and to the
Authority’s use of the Facilities to provide the relevant Community
Services and any other operations or activities carried out by the
Authority on or at the Site andfor the Demolition Site for the



purposes contemplated by this Agreement and any other of the
Autharity’s statutory functions;

533 inform DBFM Co as soon as reasonably practicable if at any time
it becomes unable to meet any of its financial obligations and in
such case inform, and keep DBFM Co informed, of any course of
action to remedy the sltuation recommended or required by the
Scottish Government, the Authority or other competent authority;

5.3.4 o the extent permitted by Law, supply to DBFM Co within sixty
{60) Business Days of their publication, a copy of the Authority’s
Annual Repart and Accounts;

5.3.5 procure the disconnection of the electricity, gas and water supplies
serving the buildings on the Existing Facilities:

5.3.5.1 not later than 27 April 2018 where the Phase 1 Actual
Completion Date occurs on or before the Phase 1
Completion Date (as at the date of this Agreement);
or

5352 where the Phase 1 Actual Completion Date occurs
after the Phase 1 Completion Date {(as at the date of
this Agreement) for whatever reason {Including but
not limifed to any delay arising as a result of any
Delay Event or Compensation Eventy, by 27 April
2018 pius a period commensurate with the total
period of delay In achieving the Phase 1 Actual
Completion Date beyond the Phase 1 Completion
Date;

5.3.6 procure and deliver a copy to DBFM Co, of the Scattish landfilt
exemption certificate for the removal and replacement of the soil
from the Site to the area coloured blue and titied “Ancillary Rights”
set out in Section 4 of Schedule Part 5 (Land Matters) on or before
20 June 2016;

537 deliver fo DBFM Co a copy of the licence for works in respect of
the works described in Clause 12.10 of this Agreement,

provided that, fo aveid doubt, nothing in this Clause 5.3 (Authority's Underfaking)
shali in any way fetter the discretion of the Authority in fulfilling its statutory
functions.
Co-operation
54 Each party agrees fo co-operate, at its own expense, with the other party in the
fulfilment of the purposes and intent of this Agreement. To avoid doubt, neither
party shall be under any obligation to perform any of the other's obligations under
this Agreement.
5.5 NOT USED.
GENERAL OBLIGATIONS AND RESPONSIBILITIES OF DBFM CO

Other business

6.1 DBEFM Co shall not engage in any business or activity other than the business or
activities related to, and conducted for, the purpose of the Project Operations.



DBFM Co Parties

6.2

Safety

6.3

Subject to the provision of Clause 30.1.7, DBFM Co shall not be relieved or
excused of any responsibility, liahility or obligation under this Agreement by the
appoiniment of any DBFM Co Party, DBFM Co shall, as between iself and the
Authority, be responsible for the selection, pricing, performance, acis, defaults,
omissions, breaches and negtigence of all DBFM Co Parfies. Al references in this
Agreement to any act, defaull, omigsion, breach or negligence of DBFM Co shall
be construed accordingly to include any such act, defauit, omission, breach or
negligence of a DBFM Co Party.

DBFM Co shall, in carrying out the Project Operations, have full regard for the
safety of all parsons on the Site and/or the Demolition Site {whether iawfully or
not} and keep the Site, the Works, the Facilities and/ar the Demolition Site in an
orderly state, appropriate in accordance with Good industry Practice, to avoid
danger to such persons.

AUTHORITY’'S DATA

No liabitity

71

The Authority shall not be fable to DBFM Co for and DBFM Co shall not seek to
recover from the Authority (or from any Authority Party) any damages, losses,
costs, liabiliies or expenses which may arise (whether in contract, delict or
otherwise} from the adoption, use or application of the Disclosed Data by, or on
behalf of, DBFM Co, the Independent Tester or any DBFM Co Party.

No warranty

7.2

The Authority gives no warranty or underiaking of whatever nature in respect of
the Disclosed Data and, specifically {but without limitation), the Authority does
not watrant that the Disclosed Data represents all of the information in its
possessign or power [either during the conduct of the tender process for the
Project or at the time of exacution of this Agreement) relevant or material to or in
connection with the Project or the abiigations of DBFM Co under this Agreement
or under any af the Project Documents. in addition, the Authority shall not be
liable to DBFM Co in respect of any failure to disclose or make available to
DBFM Co {whether before, on or after the execution of this Agresment} any
information, documents or data, nor any failure to review or to updete the
Disclosed Data, nor any failure to inforrn DBFM Co (whether before, on or after
execution of this Agreement) of any inaccuracy, error, omission, defects or
inadequacy in the Disclosed Data.

DBFM Co invesiigation

7.3

DBFM Co acknowledges and confirms that:

7.3.1 it has conducted its own analysis and review of tha Disclosed Data
and has, before the execution of this Agreement, satisfied itself as
to the accuracy, completeness ang fitness for purpose of any such
Disclosed Data upon which it places reliance; and

7.3.2 it shall not be entitled to and shall not {(and shalf procure that no
DBFM Co Party shall} make any claim against the Authority or any
Authority Parly whether in contract, delict or otherwise including,
without limitation, any claim in damages, for extenslons of time or
for additional payments under this Agreement on the grounds:

10



{a} of any misunderstanding or misapprehension in
respect of the Disclosed Data; or

{b) that incorract or insufficient information refating to the
Disclosed Data was given to it by any person,
whether or not an Authority Party,

nor shall DBFM Ce be refieved from any obligation imposed on, or undertaken by
it, under this Agreement on any such ground.

B REPRESENTATIVES

Representatives of the Authority

8.1

8.2

B.3

B4

85

8.6

The Authority's Representatve shall be || ] ] JJEEE o such other person
appoinied pursuant to this Clause, The Authority’s Representative shall exercise
the functions and powers of the Authority in relation to the Project Operations
which are identified in this Agreement as functions or powars to be carried out by
the Authority's Representative. The Authorly’'s Representative shall also
exercize such other functlons and powers of the Authority under this Agraament
as may ba notifiod to DBFM Co from time to time.

The Authority’s Representative shaji be entitied at any fime, by notice to DBFM
Co, to authorise any other parson to exercise the functions and powers of the
Authority delegated to him pursuant to this Clause, either generally or
specifically. Any act of any such person shall, for the purposes of this
Agreement, constitute an act of the Authotlity’s Representative and all references
to tha "Authority’s Representative’ In this Agreement {apart from this Clause)
shall be taksn as reforences to such person sa far as they concern maters within
the scope of such person’s authority,

Tha Authority may by notice to DBFM Co change the Authority’s Reprasentative,
The Authority shall {as far s practicabie} consult with DBFM Co prior to the
appointment of any reptacement for the Authority’'s Representative, taking
account of the need far #atson and continuity in respect of the Profect. Such
change shalf have efisct on the date specified in the written notice (which date
shall, other than in the case of emergency. be such date as will mot cause
matarial inconvenience to DBFM Co in the executian of its obligations under this
Agreement}.

During any period when no Authority's Hepresentative has bsen appointed {or
when the Authority's Representative is unable through ifiness, incapacity or any
other reason whatsoever to camy out or exsrcise his functions under this
Agreement} the Aulharity shall carry out the functions which would ptherwise be
performed by the Authority's Representative,

MNa act or omission of the Authority, the Authority's Representative or any ofticer,
employee orf other persen engaged by the Authenty shail, except as otherwise
axpresaly provided in this Agreement:

8.5.1 in any way relieve or absoive DBFM Co from, modify, or act as a
walver or personat bar of, any liability, responsibiity, obiigation or
duty Under this Agreemont; or

8.52 In the absence of an express order or authorisation under
Schedula Part 16 {Change Pralocc)). constitute or authorise a
Change.

Except as previously notified in wriing before such act by the Authority to DBFM
Co, DBFM Ca and DBFM Co's Representative shall be entitled to treat any act of
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the Authority's Reprasentative which is authorised by this Agreement as being
gxpressly authorised by the Authority and DBFM CGo and DBEFM Co's
Representative shall not be required to determine whelher an exprass authority
has in lact been givan.

Representative of DBFM Ca

8.7

B.8

84

810

8.11

8.12

DBFM Co's Representative shali be || | | o such oiher person
appointed pursuant o Clause 8.8. DBFM Cco’s Representative shall have full
authority fo act on behalf of DBFM Co for all purposes of this Agreement. Except
as praviously notified in writing hefore such act by DBFM Co to the Authority, the
Authority and the Authority's Representative shall be entitled to treat any act of
DBFM Co’s Representative in connaction with this Agreement as being expressly
authorised by DBFM Co and the Authority and the Authority's Represcntative
shall nat be required to detarmina whether any express authority has in fact been
given,

DBFM Co may by natice fo the Authorlty change DBFM Co's Reprasantative.
Whems DBFM Co wishes to do so il shali by written notice to the Authorily
propose a substitute for approval, taking account of the riced for fiaison and
continuity in raspect of the Project.  Such appointment shall be subject to the
approval of the Authority {not 1o be unreascnably withheid or defayad).

DBFM Ceo’s Kay Works Personne! are identlfied in Schedule Part 3 {Key Works
Parsonnal). DBFM Co shali, as tar as It is within DBFM Co's control, ensure that
such persons retain their involvemant in the Worle and, in parlicular, wiit not, for
the duration of the Works, require or request any of tham to be invoivad in any
other projoct on behalf of DBFM Co or any of the Sharehoiders or its or their
Associated Companies #, in the reasonable opinion of the Authority, this would
adversely affect the Project.

The head teacher of the Facility or such other member of staff as tha head
tgacher may notify in advance to DBFM Co from time to time, shali undertake the
rote ot a school representative {the "School Hepresentative™, which School
Aepresentative shall provide a day to day contact with DBFM Co for the routine
cperation of this Agreement.

Unless pursuant to a speclfic delegation under Clause B.12 or otherwise
spacifically provided for in ierms of this Agreement, the School Aepresentative
shail have no power or authority fo bind the Authority or vary the terms of this
Agreement in any way and DBFM Co acknowledges that it ghail not act on the
instructions of or as A consoquence of or otherwise rely upon any act or omission
of a School Representative for the purposes of this Agreement unless under a
specific delegation issued pursuant fo Clause 8.12 or otherwisc specifically
provided for in this Agreement.

The Authority’s Representative may from time to time by notice to DBFM Co
deisgate any of his powers, duties or responsibilities under this Agreement to a
Scheal Representative, subiect to such terms and conditions, and for such
duration as may be specifiad by the Authorily’s Representative.

12



PAHRT 2: LAND ISSUES
NATURE OF LAND INTERESTS
Access During Construction

9.1 From the Commencemant Date until the Actual Completion Data ar {if earlier) the
Termination Date, the Authcrity shall grant to DBFM Co and DBFM Co Parties,
or procure that DBFM Co and the DBFM Co Farlies are granted:

91.1 accass o the Site; and
9.1.2 the Anciflary Rights;

in each case subject only to the Reserved Rights, the Titie Conditions and the
Authority’'s  rights under this Agreement and solely -for the purposes of
implementing the Works and carrying out DBFM  Co's  Pre-Completion
Commissioning.

Access Following Construction

9.2 After the ncourrence of a Phase Actual Completion Date the Authority shall grant
to DBFM Co and DBFM Co Parties, or procure that DEFM Co and DBFM Co
Parties ara granted, access to the relevant Phase or Faciiitles subject only to the
Reservad Rights, the Tille Conditions and the provisions of this Agreement and
solely for the purposes of:

9.2.1 carying out the Project Operations {other than those Project
Operations for which DBFM Co i{s granied righis pursuant to
Clause 9.1 (Access During Construction));

9.2.2 remedying Defects and carrying out Snagging Matters relating to
that Phase and exercising its rights under Clauss 23.15; and

9.2.3 exarcising the Anciliary Rights,
Such rights shall terminate on the Expiry Date or {if earlier) the Tenmination Date.

Extent of Rights

2.3 The rights referred to at Clauses 9.1 (Accass During Construction) and 9.2
{Access Following Conslruction} shall not operate or be deemed to operate as a
lease of the Faciliies or the Site or any pant of the Facllities or the Site and
DEFM Co shali not have or ba entitied to exclusive possession {save o the
extent expressly inciuded within the Ancillary Rights} or any estate, right, title or
interest in and to the Site or the Faciliies except as provided herefn and shall
occupy the Site as a licensee oniy.

9.4 The rights referred to at Clauses 9.1 {(Access During Consiruction} and 9.2
{Accass Following Ceonstruction} are personal o DBFM Co and the DEFM Co
Parties.

9.5 DBFM Co shall procure that

8.5.1 all Project Cperations carried out at the Site by or on behaif of
DBFM Co {whether before, during or afier the completion of the
Works} shall be carried aut In a manner which does not breach
any of the Title Conditions and/or the Reserved Rights; and

13



9.6

8.7

9.8

§.8A

8.9

9.5.2 there shall be no action, or omission to act by DBFM Co or a
DBFM Co Party, which shall give rise to a right for any person to
obtain tille to the Site or any parf of i,

Netwithstanding the terms of Clauses 5.1 and 9.2 or any other rights granted
under this Agreement, the Authorty shall {it it is the heritable proprietor of the
Site), or {if # Is not the heritabla propristar of the Site) shall procurs that the
heritable proprietor of the Site shall, enter into such wayleaves, deeds of
servitude or other similar agreemenis with any third party that DBFM Co or any
DBFM Co Party may require to be granted in favour of or by any third party, in
order to exercise #s rights or perform its obligations under this Agreement, The
Authority shall enter into {or, where appropriate, shaif procure that the heritable
proprietor of the Site shall enter into) any such wayleave, deed of sernvitude or
other similar agresment, as socn as reasonably practicable after DEFM Co has
provided to the Authority all relevant information in cennection therewith provided
always that DBFM Co has obtained at its own cost the prior agreement of the
third party in terms acceptabie to the Authority {acting reasonably). DBFM Co
shall reimburse the Authority for all costs and expenses reasonably and properly
incurred by the Authority {and/or the heritable proprietor of the Site} in connection
with entering into such wayleaves, deeds of servitude or other similar
agreements ai the request of DBFM Co.

DBFM Co shall provide all information reasonably required by the Authority in
order tc support its negotiations with Sportscotland in relation to the Deed of
Servitude.

Foellowing the Commencement Date the pariies shall enter info discussions
regarding the Deed of Servitude and the Alternative Water Houte Change. Not
later than 31 July 2016 the Autharity shall notify DBFM Ca as to whether:

9.81 it intends to enter into the Deed of Servitude; or
9.8.2 it wishes to proceed with the Alternative Water Route Change.

For the avoidance of doubt, in the event thai the Authority notifles DBFM Co that
it wishes to procesed with the Alternative Water Houte Change under Clause
9.8.2 abave, DBFM Co will be required to implement any alternative electrical
conneciions at thair own cost,

Where the Authotity notifies DBFM Co pursuant to Clause 9.8.2, the Authority
shall issue an Authority Change Notice, not later than 2 August 2016, on DBFM
Co and the provisions of Schedule Part 16 Sectlon 4 shall apply save that:

8.9.1 the Authority shall be liable for the costs charged by Scotlish
Water io the extent such costs differ between the costs which
Scottish Water would have charged had the Deed of Servitude
been entered Into and the cosis charged or incurred in procuring
the Alternative Water RAoute Charige plus any costs and time
implications refating to bringing the supply to the Site boundary;

8.9.2 DBFM Co shall be liable for all other co&ts associated with the
Allernative Water Route Change to the extent thal such costs
refate to any alternative works within the Site and DBFM Co shali
not be able ta claim any cost, delay or compensation arising from
the requirement to use the Alternative Water Houte Change in s0
far as any such cost or compensation relates 10 the Sits;

9.9.3 save as otherwise detailed in Clauses 9.9.1 and 8.9.2, sach party
shall bear its own costs relating to design, surveyors fees and/or

14



2.10

9.1

8.5.4

legal fees associaied with the Alternative Waler Route Change;
and

DBFM Co shali not be entitiod to refuse such Change.

Where 6.8.1 applies, DBFM Co shall:

9.101

g.10.2

9.10.3

8.10.4

in delivering the Utiities Connections not adversely affect the cost
of the programme for any other aspect of the Sportscotland
Development;

carry out the Utllities Connections betweean the dates of 3 QOctober
2016 and 31 March 2017 and 1 August 2017 to 31 August 2017
on a specific date or dates to be agreed in advance with the
Authority both parties acling reasonably having regard to the
Prcgramme and the programme for the Sportscofiand
Development with a view 1o minimising the disruption to the
Sportscotiand Development;

in carrying out the Utilities Gonnection ensure that uninterruptad
24 hour daily pedestrian and vehicular access is maintalned to the
Sportscotiand Development; and

make good any damage caused in carrying out the Utilitles
Connections including but not limited to reinstating any areas,
trees or similar landscaping which may be adversely affacied,
minimising disturbance on or at the Sporscetland Development to
Sportscotland including their tsnants and invitees.

In relation to the rights of Sportscatiand at paragraph 2.2 of the Letter of Comtort
the parties agree:

g8.11.1

9.11.2

that the route of the senvitude required by Sportscotland across
the Site shall be the route shown shaded in biue on the Servitude
Plan;

DBFM Co shall not have a right to claim a Delay Event or a
Compensation Event fo the extent that such Delay Event or
Compensation Event arisas as a result of the exercise by
Sportseottand of its rights in the area shown shaded blue on the
Servitude Plan.

10 THE SITE AND THE DEMOLITION SITE

101

The condition of the Site and the Demoiition Site shall subject to Clauses 10.2
10.3 and 10.4 be the sole responsibility of DBFM Co. Accerdingly {without
prejudice to any other obligation of DBFM Co under this Agreement), DBFM Co
shall he deemed to have:

10.1.1

10.1.2

carried out a Ground Physical and Geophysical Investigation and
to have inspectad and examined the Site and its surroundings and
{where applicable) any existing structures or works on, over or
under the Site;

satisfied itself as to the nature of the Site Conditions, the ground
and the subsoil, the form and nature of the Site andfor the
Damaolition Site, the load bearing and other rejevant properties of
the Site and/or the Demofition Site, the nisk of injury or damage to
property affecting the Sita and/cr the Demolition Site, the nature of
the materiais {whather natural or atherwise} to be excavated and

15



10.2

10.1.3

10.1.4

015

the nature of the design, work and materials necessary for the
execution of the Works;

satisfied itself as to the extent and adeguacy of the Site and/or the
Demoiition Site and of the rights of access to and through the Site
and/or the Demolition Site granted hereunder and any
accommeodation it may require for the purposes of fulfiing its
obligations under this Agreement (such as additional land or
buildings outside the Site and/or the Demolition Site} without
prejudice to DBFM Ca’s rights under this Agreement in respect of
a breach by the Authority of its obligations under Clause 8.1
and/or Clause 9.2;

satisfied itself as to the precautions, times and methods of working
necessary to prevent any nuisance or interference, whether public
or private, being caused io any third parties {except where such
matters can only be ascertained by a review of title conditions, not
included in the Title Conditions}; and

satisfied itself as to the conditions, burdens, restrictions and
reservations set out in the Title Conditions and the Reserved
Rights.

To avoid doubt, DEFM Co accepts full respansibility for all matters referred to in
Clause 10.1 and subject to Clauses 10.3 and 10.4 in refation to the Demolition
Site only, DBFM Co shall;

10.2.1

10.2.2

not be entitled to make any claim against the Authority of any
nature whatsoever save, if applicable, as expressly provided in
Clause 28 {(Dafay Evenls), on any grounds inciuding {without
limitation) the fact that incorrect ar insufficient information on any
matter relating to the Site and/or the Demalition Site was given to
it by any person, whether ar not the Authority or an Authority
Party; and

be responsible for, and hold the Authority harmiess from, cleaning
up and/or otherwise dealing with any Contamination at the Site
{and/or, from the date DBFM Co is entitied to exercise Ancillary
Right 8 unti! the Phase 2 Actual Completion Date) the Demolition
Site so that it shall at ail times comply with its obligations under
this Agreement including {without limitation} complying with, at its
own cost, any applicable Laws and any Consents, orders, notices
or directions of any regulatory body {whether made against the
Authority or DBFM Co).

Responsibility for Ground Conditions and Contamination

10.3

10.4

To the extent that unforeseen graund conditions and/or Contamination exist in
any parts of the Existing Facilities from the date DBFM Co is entitled to exercise
Ancillary Right 8 until the Phase 2 Actual Completion Date, DBFM Co shail not
be respansible for them. The Authority shall be responsible for any ground
conditions and/or Contamination for which DBFM Co is not responsible by virtue
of this Clause 10.3. This Clause 10.3 applies to the Existing Facilities only.

Where pursuant to Glause 10.3 the Authority is responsible for any of the matters
referred tc then the following provisions shall apply:

10.4.1

during the Construction Phase any such matter shall be deemed
to be a Campensation Event for the purposes of this Agreement;
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10.5

10.6

10.7

10.4.2  Not used;
10.4.3  Not used; and

10.4.4  where any such matter is Cantamination (during the Construction
Phase) the Authority shalt further hold DBFM Co harmless from
cleaning up and otherwise dealing with the Contamination and
shall indemnify DBFM Co in respect of all Direct Losses incurred
by DBFM Co resuiting from such Contamination.

Subject ta Clauses 10.6 to 10.8 below, DBFM Co shall be responsible for and
shall hold the Authority harmless from the removal of any Asbestos at the
Demclition Site and the Authority shall have no liability in respect of the removal
of any Ashestos at the Demolition Site other than as set out in Clauses 10.6 o
10.9.

Following completion by the Cantractor {or any other relevant DBFM Co Party) of
any pre-demolition intrusive Asbestos survey of the Existing Facilities to be
carried out under Law, DBFM Co shall advise its estimate of

10.6.1 any increase or decrease in the Asbestos Warks Estimated Costs,
calculated on the basis of the rates and prices set out in the Price
Indication {such rates and prices having been seiected by DBFM
Co as representing best value faollowing the evajuation of
competitive tenders submitted by two {2} licenced asbestos
cantractors from a total of three {3} such contractors who were
invited to tender), and reflecting the aggregate of any increased
design and construction costs (including insurance costs and costs
that arise as a consequence of the effect on the regular progress
of the Works) less the aggregate of any reduction in design and
construction costs: andfor

10.6.2 any anticipated delay in completion of the Asbestos Waorks; and/ar

10.6.3 any corresponding extension or reduction in the Asbestos Works
Period,

in each case as a result of the nature and/or extent and/or location of
Asbestos identified in such pre-demolition survey differing from the nature
and/or extent andfor iocation of the Asbestos identified in the Management
Survey. Such estimate is for information only and no relief or compensation
or extension of time shall be granted as a result of Ashestos other than in
accordance with Clause 10.7 and/cr 10.8,

To the extent that, only as a result of the nature and/or extent and/or location of
the Additional Asbestos, the period of time taken to complete the Asbestos
Works at the Existing Facilities is ionger than the Asbestos Works Period
("Additional Asbestos Delay”}, DBFM Co will be entitled fo apply for relief from
lts obligations andfor compensation in accordance with Clause 29 (Delay Events}
provided that:

10.7.1  compensation for any additional direct costs and asscciated
expenditure incurred by DBFM Ca for the remaval and disposal of
the Additional Asbesios shall be calculated an the basis of the
rates and prices set out in the Price Indication {or otherwise on a
fair and reasonable basis, where the schedule of rates and prices
sat out in the Price Indication does not deal with the nature, type
and location of the asbestos) and shall be paid as pravidad for in
Clause 10.8; and
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10.7.2 Clause 25 {Dslay Events} shall be construad accordingly.

10.8 Subject to Clause 10.7, in respect of any additional direct costs and associated
expendiura incurrad by DBFM Co as a result of the nature and/or extent and/or
location of the Additional Asbestos {whether or not there has been an Additional
Asbestos Delay):

10.8.1  DBFM Co shall deliver to the Authotity a detailed breakdown of
such costs and associated expenditure, calculated on the basis of
the agreed or determined rates and prices set out in the Price
Indication {or otherwise an a fair and reasonabie basls, where the
schedule of rates and prices set out in the Price Indication does
not deai with the nature, type and location of the asbestos), in
each month in which they are incurred together with copies of the
records maintained by the Contractor and the Demolition
Contractor to show the amount of Additicnal Asbestos removed
from the refevant Existing Facilities and the associated
expenditure during such manth and such additional supporting
information as the Authority may reasonably request;

10.8.2  within ten {10} Business Days of receipt of the information to be
provided pursuant to Clause 10.8.1, the Authority shall notify
DBFM Ca as to whether it agress such costs;

10.8.3 1o the extent that such costs ara agreed, DBFM Co shall provide
the Authority with a VAT invoice and the Authority shall pay to
DBFM Co the amount of each such inveice within 20 Business
Days of roceipt of the same; and

10.8.4 to the extent that such costs are not agreed, the matter may be
determined in accordance with Schedule Part 20 {Dispute
Resoiution Procedure).

10.8 Unless the expesure arises directly or indirectly as a result of any act or omission
ot DBFM Co or any DBFM Co Party, the Authority accepts full respaonsibility
{including any financial and other consequences which result (whether directly or
indirectly}) for death and personal injury in respect of exposure to Asbestos on
the Existing Facilities, where the exposure takes place prior to the date on which
DBEFM Co is given possassion of the Existing Facilities for the purposes of
carrying out the Works,

11 CONSENTS & PLANNING APPROVAL
114 DBFM Co shall, subject to the provisions of Clause 11.3, be responsible for;

11.1.1 obtaining all Consents which may be required for the performance
of the Froject Operations; and

11.1.2 implementing each Consent within the petiod of its validity in
accordance with its terms.

11.2 [n the event that:
11.2.1 a Consaent that has been granted is subsequently amended,
repealed, revoked or otherwise ceases to be in full force and effect

in accordance with its terms as a consequence of any action by a
Relevant Authority;
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143

1.5

11.2.2 aftected persens are entitled to claim compensaiicn for the
adverse effects of such action undsr a statutory scheme of
compensation; and

11.2.3 DBFM Co is not eniilled in #s own name to claim undar that
scheme hut tha Authority is so entitled

the Authority must use all reasonable endzavours, af the request and at the
cost of IBFM Co, to claim or 1o Include within its cJajm such sums as DBFM
Co acting reasonably requests and shall pay to DBFM Co the part of any
compensation that it receives under that scheme that relates to the sums
claimed at the requast of DBFM Co.

The parties have agreed that DBFM Co shall not be responsible for
implamenting, safisfying or discharging conditions 4, 14, 15 and 16 of the
Planning Approval and from the Phase 14 Completion Date condition 8 of the
Pianning Approval {the *Authority Planning Conditions”} and the parties agree
and acknowledge that {i} implementation, satisfaction or discharge of the
Authority Planning Conditions by DBFM Ca shalf not forfn part of the Completion
Criteria; and {2) DBFM Co shall not be in hreach of Clause 12,1 of this
Agreement where the direct and demonstrabie cause of the event giving rise to
the alleged breach is the failure to implement, satisfy or discharge the Authaority
Pianning Canditions.

Either party shall, on becoming aware of a Planning Challenge, nolify the other
party and the parties shall consuit and generally co-operaie with each other in
good faith with a view to mitigating the effects of the Planning Challenge. Such
consultation shall inciude discussion as to the fikeihood of the Planning Challenge
being successfully defended, whether either party or both partlas should take any
action to seek to resist the Planning Challenge and/or whather an application for a
new Planning Permission shouid be submilted {in which case Clausa 11.9 shall
apply}). Without prejudice to the foregoing generality, DBFM Co shall, within 10
Business Days of recelpt of a wriiten request, provide the Authority with an
estimate of:

11.4.1 the costs and liabilittes and other consaquences that DBFM Co
considers are tlikely to arise if the Works are suspended and
racommenced following detarmination of the Planning Challenge; and/or

11.4.2 the costs that DBFM Co considers are fikely to be incurred in respect of
an application for a new Planning Permission.

The Authority shall raimburse DBFM Co for any costs reascnably and properly
incurred by it in complying with this Clause 11.4 {inciuding taking such action as
the Authority may direct it to take to seel to resist the Planning Challenge) within
20 Buslness Days of receipt of a valid invoice therefor. The Authority shall be
entitlad, at any time, to request a breakdown of costs incurred and/or an aestimate
of costs likely to be incurred by DBFM Co in complying with this Clause 11.4.

The parties shail gach:

11.5.1  provide to the Relevant Autherity all relevant svidence and information
that is available to DBFM Co and/or the Authority and that may be
lawfully disclosed to the Ralevant Authority and employed by it in tha
affactive defence of the Planning Challenge; and

11.5.2 co-aperate with the Relevant Authority in the provision of witnesses in
the defence of the Planning Challsnge.
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110

11.11

1112

DBEM Co shall continue to discharge its obiigalions under this Agreament save to
the extent that:

11.6.1 DBFM Co, as a consequence of the Planning Challenge, is prevenied by
Law or any interim order of a Relevant Authority from progressing the
Works {which shall include an Adverse Planning Declsion); and/or

11.6.2 DBFM Cg is instructed by the Authority pursuant to Clause 11.8 to
suspend the carrying out of the Works.

To the extent that DBFM Co Is prevented from progressing the Works as a
consequence of an event listed in Clause 11.G, such event shall be deemed 1o be
a Delay Event and a Cempensation Event.

Without prejudice to Clause 29.10, the Authority shall be entitlad at any time
folfowing a Planning Challenge to instruct DBEM Co, In writing, to suspend the
carrying out of any of the Works to which the relevant Planning Approval relates.
Such instruction shall cease to have effect upon a Planning Challange Distriissal
being notified by the Authority to DBFM Go

The Authority shall be entiled at any time following a Planning Challenge to
instruct DBFM Co to apply for a new Planning Pemission for the Works and the
Authority may, without prejudice fo Glause 11.10, issue an Authority Change
Notice varying this Agreemeant, the Authority's Construction Requirements and the
Sarvice Level Specification if and to the extent necessary te allow DBFM Co to
procesad with the Works in accordance with the reguirements of the new Planning
Permission.

in the event that a Planning Challenge results in an Adverse Planning Decision,
the Authority shail as soon as reasonably practicable sither:

11,101 serve a notice under Clause 42.1 reguiring termination of this
Agreement; or

11.10.2 issue an Authority Change Notice instructing DEFM Co to proceed with
an application for a4 new Planning Permission and (if and to the extent
necessary} varying the Authority’s Construction Requirements and/or
DBFM Co Proposals in a manner that safisfies the grounds on which the
Pianning Chaltenge was successful; or

11.10.3 Issue an Authority Change Nofice varying this Agreement, the Authority's
Construction Requiremants and Service Level Specification if and to the
extent necessary to allow DBFM Co fo proceed with the Works in
accordance with the requirements of a new Planning Permission
obtained prior to the Adverse Planning Decision as refarred to in Clause
11.9 above.

If a new Flanning Permission is obtained pursuant to an instruction issued under
Clause 11.10.2 the Authority shall issue an Authority Changa Notice varying this
Agreement, the Authority's Construction Reguiremsnts and the Sarvice lLevel
Specification if and to the extent necessary to allow DBFM Co to proceed with the
Works in accordance with the requirements of the new Planning Permission.

The Authority shalt not be entitled to withdraw an Authority Change Notice issued
under Clause 11.9, Clause 11.10 or Clause 11.11.
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PART >3: DESIGN AND CONSTRUCTION
12 THE DESIGN CONSTRUCTION AND CORRMISSIONING PROCESS
Overall Responsibility
12.1 DBFM Co shall cany out the Warks:

12.1.1 so as to procure satisfaction of the Authority's Construction
Requirements;

12.1.2 in accordance with DBFM Co’s Proposails; and
12.1.3 In accordance with the terms of this Agreement,

12.2 Ta avoid doubt, the obligations in Clauses 12,1.1, 12.1.2 and 12.1.3 are
independent obligaiions. [n particular:

12.2.1 the fact that DBFM Co has complied with DBFM Cco’s Proposals
shall not be a defence to an allegation that DBFM Co has not
safisfied the Authority’s Gonstruction Requirements; and

12.2.2 the fact that DBFM Co has safisfied the Authority’s Construction
Requirements shall not be a detence to an allegation that DBFM
Co has failed to comply with OBFM Co’s Proposals.

Design responsibility

12.3 DBFM Co warrants that it has used, and will continue to use, the degree of skifl
and care in the design of the Facilities that would reasonably be expactsad ot a
competent professional designer experienced in carrying out design activities of
a similar nature, scope and complexity to those comprised in the Works.

Corporate identity and Signage

12.4 The parties acknowledge that the Authority may, from time to time during the
Construction Fhase, be required to procure the eraction of hoarding, site boards,
plaques and/or other signage in connection with the Project. Accordingly:

12.4.1 where requested by the Authority {acting reasonably), DBFM Co
shall procure the erection and maintenance of such hoarding, site
boards, plaques and/or oiher signage as the Authority may
require; and

12.4.2 the size, design, information disclosed, position and materials
used in connection with such hoarding, site boards, piagues or
other signage shall be approved by the Authority, such approval
not to be unreasonably withheid,

12.4.3 NOT USED.
Authority design approval

12.5 The Authority confirms that, as at the date of this Agreement, it has reviewed
such of DBFM Co's Proposals as set out in Table C in Appendix 3 to Schedule
Part 8 {Review Procedure} and that, subject to any qgualifications and/or
comments notified by the Authority to DBFM Co In writing and set out in Tahle C
in Appendix 3 to Schedute Part 8 (Review Procedure) such proposals satisty the
Authority’s requirements in respect of Operational Functionality, so far as can
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12.6

reasonably be determined given the level of detail of Design Data which has
been disclosed to the Authority.

DBFM Co shall develop and finalise the design and specification of the Works
and the Authority shall review the Reviewable Design Data in accordance with
Schadule Part 8 {Heview Frocedurs) and the provisions of this Clause 12.6:

12.6.1

12.6.2

12.6.3

12.6.4

DBFM Co shall submit the Reviewable Design Data and the
design of any Changes developed in accordance with the
procedure set out in Schedule Part 168 {Changs Protocol) 1o the
Authority’s Representative for review under Schedule Part 8
{Reviaw Frocedure), DBFM Co shall not commence or permit the
commencement of construction of the part or parts of the Facilities
to which such Reviewahle Design Data relates untll it has
submitted the appropriate Reviewabls Design Data and either it is
confimnad by the Authority's Representative that DBFM Co Is
entified to proceed with construction in accordance with paragraph
3.3 of Schedule Part B (Heview Procedure) or DBFM Co is;

{a} disputing the status of such Reviewable Design Data
pursuant to paragraph 1.3.1 or paragraph 4.3 of
Schedule Part 8 {Rfeview Frocediire}; and

(o), proceading at risk pursuant to paragraph 1.3.2 of
: Schedule Fart B {Review Procedure}.

with effect from the date at which any item of Reviewable Design
Data is or becomas an Approved RDD Item in accordance with
Schedule Part 8 {Review Frocedure}, such Approved RDD ltam
shall for the purposes of this Agreement be deomed to have
satisfied tha requirements of the Autharity in the manner and to
the extent set cut in, Table A in Appendix 1 of Schadule Part 8
{Review Procedure);

DBFM Co shall allow the Authority’s Representative, at any time, a
reasonable opportunity to view any items of Design Data, which
shall be made available to the Authority’s Reprasentative as soon
as practicable following receipt of any written request from the
Authority's Hepresentative; and

DBFM Co shaill procure that the Confractor establishes and
maintains a computerised design databaso which DBFM Co and
the Authority's Representative may access remotely hy computer
to view drawings comprised within the Design Data (including
Reviewable Design Data) and electronically store and/or print
copies of such Design Data. In the event of the Authority’s
Roprosentative being unable o arcess such design databaso,
DBFM Co shall procure that it is made available for inspaction by
the Authority’s Hepresentative, or any other person authotised by
the Authority’s Representative.

Rectification of DBFM Cc’s Proposals

12,7

Without prejudice to Clause 12.1, if it should he found that DBFM Co’s Proposals
do not fuifil the Authority’s Construction Heguirements, DBFM Co shall at its own

expense, and in accardance with Clause 12.8 below, amend DBFM Crco's
Proposals and rectify the Works or any part affecled. Such amendment and
rectification shalt have the effect that:
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12.7.1 DBFM Co's Proposals shall satisfy the Authority’s Construction
Requirements; and

12.7.2 foliowing the amendment or rectification, the structurai,
mechanical and electrical performance of the Facilities will be of
an equivalent standard of performance io that set out in DBFM
Co's Proposais prior to their amendment or rectification (for the
purpose of this comparison disregarding the fault which required
the amendment cr rectification to he made).

12.8 Where Clause 12.7 applies, DBFM Co shall submit its proposal for amending
DBFM Co’s Proposals and rectifying the Works {or any part affected) to the
Autherity’s Representative for review under Schedule Part 8 (Review Procedure)
and shalt not amend DBFM Ca's Proposals or commence or allow the
commencement of the rectification of the Works (or any part affected) untif it s
permitted to proceed in accordance with Schedule Part 8 {Review Procedture).

Construction Skills Certification Scheme

12.9 DBFM Co shall ensure that all persons engaged in carrying out the Works {or
part thereof) on the Site and/cr the Demolition Site are accredited under the
Construction Skills Certification Scheme or an equivaient scheme and where
DBFM Co enters into a sub-contract for the purpeses of carrying out the Works
DBFM Co shalt cause a term to be included in such sub-contract:

12.9.1  which requires the sub-contractor to ensure that such persons are
accredited under the Construction Skills Certification Scheame or
an equivalent scheme; and

12.9.2  in the same terms as that set out in this Clause 12.9 {including for
the avoidance of doubt this Clause 12.9.2) subject only io
meodification to refer to the correct designation of the equivalent
party as DBFM Co and sub-contractor as the case may be.

Topsoil and Sub soil

12.10  DBFM Co shall move all topscil and suh-soit removed fram the Site in connection
with, and pursuant to, the carrying out of the Works and shall deposit the topsoil
and the subsoil in two separate piles on the area shown shaded blue on the plan
titled “Ancillary Rights” set out in Section 4 of Schedule Part 5 in each case on or
before 26 August 2016, DBFM Co shall, to the extent required to complete the
Works described in this Clause 12.10 only, comply with the DBFM Co Licence
Conditions.

1211 The Authority shall comply with the Authority Licence Conditions.
13 RIGHT OF ACCESS OF AUTHORITY’S REPRESENTATIVE
13.1 Access to the Site and/or the Demalition Site
DBFM Co shali procure that:

13.1.1 subject to complying with all relevant safety procedures, which
shatll include any relevant construction phase ptans and health and
safety plans for the construction of the Facilities, the Contractor's
Site Rules from fime to time and any reasonable directions with
regard {o site safety that may be issued by or on behalf of the
Confractors Site Manager from time to time, the Authority's
Representative shail have unrestricted access at all reasonable
times during normal working hours to:
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{a} view the Works at the Site and/or the Demoalition Site
on reasonable pror notice appropriate to the
circumstances, provided that the notice procadures in
this Clause 13.1.1{a} shall not apply to the right of
access for the Authority’s Hepresentative and his staff
and visitors to the office and other facilltiss provided
at the Site and/or the Demolition Site for his use; and

()] subject to obtaining the consent of the relevant
manufacturer or supplier {(which DBFM Co agrees to
use all reasonable endeavours to obtain), visit any
site or workshop where materials, plant or equipment
are belng manufaciturad, prepared or storad for use in
the Works for the purposes of general inspaction and
of attending any test or investigation being carried out
in respect of the Works;

13.1.2 the Authority’s Hepresentative shall have such rights of access to
the Sita and/or the Demaolition Site in an emergency as he {acting
reasonably) considers suitable in the circumstances; and

13.1.3 monthly progress meetings and site meetings are held and that
the Authority’s Representative shall bava tha right to attend such
monthly progress meetings and site meetings and to attend such
other meetings as the Authority’s Representative may reasonably
request.

Increased monktoring

13.2

If, following any viewing, visit or inspection made pursuant fc Clause 13.1.1, it is
discovered that there are defects in the Works or that DBFM Co¢ has falled to
comply with the Althority's Construction Requirements or DBFM Co's Proposals,
the Authority's Hepresentative may (without prejudice to any other right or
remedy available to the Autharity} by notice to DBFM Co increase the level of
maonitoring of DBFM Co until such time as DBFM Co shall have demonstrated 1o
the satisfaction of the Authority that it is capable of performing and will perform
all its obligations to the Authority under this Agreement. DBFM Co shail
compensate the Authority for any reasonable additional costs incurred as a result
of such increased monitoring.

Right to Open Up

13.3

13.4

13.5

13.6

Subject to Clause 13.4, the Authority’s Representative shali have the right at any
time prior to a Phase Actual Completion Date to request DBFM Ca to open up
and inspect any part or parts of the Works refating to the relevant Fhase where
the Authority’s Hepresentative reasunably befieves that such part or parts of the
Works relating to the relevant Phase is or are defective and DBFM Co shail
comply with such request.

Prior to exercising his right pursuant fo Clause 13.3 above, the Authuority’s
Representative shall notify DBFM Co of his intention to exercise such right,
getling out detailed reascns.

if. following the exercise by the Authority's Representative of his right pursuant to
Clause 13.3, the inspection shows that the relevant pan or parts of the Works are
not defective then Clause 29.3.4 shail apply.

If, following the exercise by the Authority’'s Representative of his right pursuant to

Clause 13.3, the inspection shows that the relevant part or parts of the Works is
ar are defective, DBFM Co shalt rectify and make good such Defect(s) and any
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14

13.7

13.8

consequence of such rectification and/or making good Defeci(s} shall be carried
out by DBFM Co at no cost to the Authority and DBFM Co shall not be entitled to
any extension of time in relation fo such rectification and making good of the
Works.

if, follawing the exercise by the Authority's Representative of his right pursuant to
Clause 13.3, the Authority's Representative is of the opinion that the inspection
shows that the relevant part or parts of the Works is or are defective and DBFM
Co does not agree with such cpinion, the matter shall bs determined in
accordance with Schedule Part 20 {Dispute Resolttion Procedure},

Without prejudice to the rights of the Authority's Representative pursuant to this
Clause 13 (Right of Access of Authorily’'s Representative) the parties
acknowledge that the exercise of such rights shall not in any way affect the
obligations of DBFM Co under this Agreement save as expressly set out in this
Clause 13 (Right of Access of Authorily's Reprasentative).

Safety during Construction

13.9

The provisicns of Section 2 {Safely During Construction} of Schedule Part 6
{Construction Mattsrs) shall apply to matters of satety,

PROGRAMME AND DATES FOR COMPLETION

Dates for Completion

144

DBFM Co shall complete the Works relating to a Phase by the relevant Phase
Completion Date. Without prejudice to Clauses 40 (DBFM Co Event of Defauft),
42 (Authority Yoluntary Termination, 46 {Compensation on Termination} and 47
{Consequences of Termination) the Authority shall not be entitled to claim
liguidated or general damages in respect of any delay which elapses between
the Phasa Completion Date and the relevant Phase Actual Completion Date.

The Programme

14.2

14.3

14.4

Any Programme submitted in accordance with the provisions set out below shall
be prepared in accardance with Good indusiry Practice and shall be in suificient
detall so as to enable the Authority’s Representative to monitor the progress
including all commissioning activities and fikely future progress of the Works.

The initial Programme is set out at Schedule Part 7 {The Programme}. Any
change to the Programme shall only be made in accordance with this Clause 14
{Programme and Datss for Completion) and Schedule Part 8 {Heview
Procedure). DBFM Ce shall promptly submit to the Authority’s Representative a
copy of any version of the Programme varied in accordance with this Clause 14
{Programime and dates for Completiomy and Schedule Part 8 (Review
Procedurst,

If il appears to the Authnrity’s Reprasantative at any time that the actual progress
of the Works has significantly falien behind the Programme, then the Authority's
Representative shall be entitled to require DBFM Co to submit to the Authority's
Representative a report identifying the reasons for the delay and, unless the
event causing the delay is still subsisting and it is not possible to predict with any
certainty when the delay might come tc an end, require DBFM Co (at the
Authority’s option):

1441 to produce and submit to the Authority’s Representative In
accordance with Schedule Fart 8§ {Heview Protedure) a revised
Programme showing the manner and the periods in which the
Works wiil be carried out to ensure completion; and/or
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14.4.2 1o produce and submit to the Authorifs Representative in
accordance with Schedule Part 8 {Review Procedurs) a rovised
Programme showing the steps which are to be taken to eiiminate
or reduce the delay.

Early completion

4.5 Notwithstanding that the Works relating to a Phase may have been completed in
accordance with this Agreement, the Phase Actual Compietion Date may only
oceur on a date on or after the Phase Completion Date unless the Authority, in its
absolute discretion, agrees otherwise in wrifing.

14.8 DBFM Co shall notify the Authorily’s Reprasantative if ai any time the actual
progress of the Works reiating to a Phase is significantly ahead of the
Programme such that DBFM Co anticipates that the Fhase Actuai Completion
Date could cccur earlier than the relevant Phase Cempietion Date in which case
the Authority's Reprasantative shall be entitled to require DBFM Co to produce
and submit to the Authority's Representative a revised Programme showing the
manner and the periods In which the Works relating to the relevant Phase will be
carried ouf and what the revised date for compietion would be o enable:

14.6.1 the Authority to consider {at its absolute discretfon} whether to
agree an earlier date for completion if requested by DBFM Co to
do so; and

14.6.2 the parties o consider what modifications {if any} will be required
to the Agreement in order to accommodate such earlier date for
completion if agreed to by the Authority pursuant to Clause 14.5,

INDEPENDENT TESTER
Appointment

15.1 The parties have on or prior o the date of this Agreement, in compliance with all
Law refating to precurement which is applicable to sither parly, appointed a
suitably qualified and experienced ceonsultant {o act as the Independent Tester
for the purpases of this Agreement upon the terms of the Independent Tester
Contract,

Changes to terms of appointment

15.2 Neither the Authority nor DBFM Co shall without the other's prior written approval
{not to be unreasonably withheld or delayed):

15.2.1 terminats, repudiate or discharge the Indapandent Tester Contract
or treat the same as having been terminated, repudiated or
otherwise discharged;

15.2.2 waive, settle, compromise or otherwise prejudice any rights or
claims which the other may from time to {ime have against ths
Independent Tester; or

15.2.3 vary the terms of the Independent Tester Contract or the service
perfomead or to be performed by the independent Tester.

15.3 The parties shall comply with and fulfil their respective duties and cbligations
arlsing under or in connaction with the independent Testar Contract.

Co-operation
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15.4

The pariies agree to co-operale with each other generally in refation to alf
matters within the scope of ar in connection with the Independent Tester
Contract, All instructions and representations issued or made by either of the
parties fo the independent Tester shall be simuitaneousty copled to the other and
both parties shall be entiled to attend all inspections undertaken by or meetings
involving the Independent Tester.

Replacement

15.5

15.6

if the iIndependent Tester's appointment is terminated otherwise than for fuil
performance, the parties shall liaise and co-operate with each other in order to
appoint, in accordance with this Clause 15.5, a replacement consuitant fo act as
the Independent Tester as soon as reascnably practicable. The identity of any
such replacemant shall be as agreed by the parties and the terms of his
appointment shall, unless otherwise agreed, be as set out in the Independent
Tester Contract.

if the parties fail to agree the identity and/or terms of a replacement Independent
Tester In accordance with Clause 15.5 within ten {10} Business Days of tha
original Independent Tester's appointment being terminated then such
disagreement shall be referred for resoiution in accordance with Schedule Part
20 {Dispute Resolution Procedure}.

18 EQUIPMENT

16.1

The provisions of Schedule Part 11 (Equipment} shall apply in respect of the
procurement, instaiiation, commissioning and maintenance of Equipment.

17 PRE-COMPLETION COMMISSIONING AND COMPLETION

17.1

17.2

17.3

Not less than six (6) months before a Phase Completion Date, the Authority shall
provide DBFM Co with a draft of the Final Commissioning Programme {for the
relevant Phase as joinlly developed by the Authority and DBFM Co, in
accordance with the provisions of Clause 17.2 and Clause 17.3. DBFM Co shait
provide the Authority with comments on the draft Final Commissioning
Programme for the relevant Phase submitted to it within fifteen {15) Business
Days. The parties shail, within twenty {20} Business Days of receipt by the
Authority of DBFM Co's comments agree the terms of the Final Commissioning
Programme for the relevant Phass provided that the Authority may by prior
notice to DBFM Co change the scope and times of the Authority’s Commissioning
and reimburse DBFM Co its reasonabie costs incurred as a result ot such
change in scope or time. H the parties ars unable to agree the Finai
Commissiening Programme for the relevant Phase or the change in scope or
fime of the Authority's Commlssioning within fifty (50) Business Days of the date
on which the Authority has issued the draft Final Commissioning Programme, the
matter shall be refefred tor determination in accordance with Schedule Part 20
(Dispute Resoiution Procedure).

The Final Commissioning Programme for each Phage shall be in accordance
with the Dutline Commissioning Programme and shall impose no greater or more
onerous obligations on the Authority than those set out in the Cutline
Commissioning Programme {(uniess otherwise agreed by the Authority in its
absolute discretion). Tha Final Commissioning Programme shall then replace
the Outline Commissioning Programme as it relates to that Phass.

The Final Commissioning Programme shall describe the steps necessary, the

party responsibie for taking each of such steps and the timing and sequenca of
each of such steps to ensure insofar as relevant for the Phase:
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174

17.5

17.6

17.31 that DBFM Co's Pre-Completion Commissioning and the
Authority’'s Commissioning will not delay the Phase Actual
Completion Date from cccurring by the Phase Complstion Date ;
and :

17.3.2 that DBFM Co’s Post Compietion Commissioning and the
Authority’s Post Completion Commissioning are completed by the
Commissioning End Date.

The parties shall procure that the steps that they are responsible for carrying cut
and compieting pursuant to the Final Commissioning Programme for the relevant
Phase include, in tha case of DBFM Co’s activities, the activities described in the
Qutiine Commigsioning Programme and Secltion 8,15 of the Authority’s
Construction Heguirements.

DBFM Co shall notify the Independent Tester and the Authority's Heprasentative
of the date when DBFM Co {acting reasonably) considers that a Phase of the
Works will be completa in accordance with the Authority’s Construction
Reqguirements, the Completion Criteria and this Agreemeant not less than forty
{40) Business Days priar to such anticipated complstion. Such natlfication shall
trigger the activities of the Independent Tester under this Clause.

The parties each undertake to co-oparate with the Independent Tester to ensure
that the Independent Tester is famitiar with all necessary aspects of the Project
for the purposes of its role as described in this Clause.

Commissioning prior to Completion Date

177

17.8

17.9

DBFM Co shall insofar as relevant for each Phase;

17.7.1 undertake DBFM Co's Pre-Compietion Commissioning in
accordance with the relevant Final Commissioning Programme;
and

17.7.2 permit the Authority to undertake the Authority’'s Commissioning
including permitting specialist contractors engaged by the
Auihority to defiver and install equipment on such dates as agreed
between the Authority and BBFM Co, in accordance with the Final
Commissioning Programme

and the Authority shail undertake the Authority’s Commissioning in accordance
with tha relsvant Final Commissicning Programme and so as not to cause
material damage io the Works.

DBFM Co shall give written notice to the Independent Tester and the Althority of
the commencament of DBFM Co's Pre-Completion Commissioning in relation to
a Phase and shall ensure ihat the independent Tester and the Authority’s
Representative are invited to witness all of, and are provided with all information
they may reasonably require in relation to, DBFM Co’s Pre-Completion
Commissioning of the relevant Phase and that the Independent Tester is invited
tn comment on DBFM Co's Prae-Completion Commissioning of the relevant
Phase.

DBFM Co shall (or shall procure that the Contractor shall), give the Authority
access to the Facilities at such times as may be set cut in the relevant Final
Commissioning Programme to enable the Authority to undertake the Authority’s
Commissioning in accordance with the Final Commissioning Programme for the
relevant Phase for the period prior to completion of the relevamt Phase. When
exarcising such rights the Authority shall comply with all relevant safety
procedures, which shall include any relevanl construction phase plans and

28



health and safety plans for the construction of the Facilities, tha Contractor's Site
Rules from tme {o tme and any reasonable directions with regard to site safety
that may be Issued by ar on behalf of the Contractor's Site Manager from time to
time.

Pre-Completion inspection

17.10

DBFM Co shall give the Independent Tester and the Authority’s Hepresentative
not less than twenty {20} Business Days’ notice and not more than thirty {30}
Business Days’ notice of the date upon which DBFM Co considers that the
Works relating to a Phase will be complete and the tests on completion required
for the relevant Phase to be performed in accordance with the Final
Commissioning Programme for the relevant Phass will be carried out. Following
receipt of the notice specified in this Clause 17.10 (Pra-Completion inspection)
the Authority’s Hepresentative and the independent Taster shall be entitled to
inspect the Works relating te the relevant Phase on the date or dates reasonably
specified by DBFM Co in accordance with this Clause 17.10 (Pre-Complation
Inspection), and o attend any of the tests on completion. DBFM Cc shall, i s0
requested, accompany the Autharty's Representative and the Independent
Tester on any such inspection.

Pre-Compietion matters

17.11

The parties shall procure that the Independent Tester, within five (5} Business
Days of any inspection made pursuant to Clause 17.10 {(Pre-Completion
inspection}, notifles DBFM Co and the Authority of any outstanding matters
{including, without Hmitation, the repetition of any of the tests on complstion
which are required to be carred out and passed in accordance with the Final
Commissioning Programme for the relevant Phase) which are required to be
attended to before the Works relating to the relevant Phase can be considered to
be compiete ih accordance with the Authority's Construction Requirements,
DBFM Cuo's Proposals and the Completion Criteria. DBFM Co shali aftend to
such matters and shall, If necassary, give the Independent Tester further naotices
in accordance with Clause 17.10 {Pra-Completion inspsctiory {but dealing only
with matlers raised in the notification under this Clause 17.11 {Pra-Compifation
Malitersy) so that the procedures in Clause 17.10 {Pre-Compietion Inspection)
and this Clause 17.11 (Pre-Compistion Matlers) are repeated as often as may be
necessary to ensure that ali outstanding matters in relation to the Works relating
to the relevant Phase are attendad to.

Phase Completion Certificate

1712

1713

1714

Pursuant to the terms of the {ndependent Tester Contract, the partles shall
procure that the Independent Tester, when he is satistfied that a Phase is
compiete in accordance with the Complelion Criteria, issues a Certificate of
Practical Completion in respsct of that Phasa to that effect to the Authority and to
DBFM Co.

Without prejudice to Clauses 17.14 and 17.17, the issue of the Certificate of
Practical Gompletion in respect of a Phase shall, in the absence of manifest
error, bad faith or traud, be conclusive evidence {but only for the purpose of
ascertaining the relevant Payment Commencement Date), that the Phase was
compiete in accordance with the Completion Criteria on the date stated in the
relavant Certificate of Practical Completion.

The independent Tester shall issua the Certificate of Practical Completion in
relation to m Phase notwithstanding that there are Snagging Matters. Where
there are Snagging Matters, the parties shall procure that the Independent
Tester shall, within five (5} Business Days of the date of issue of the relevant
Certificate of Practical Completion, issue a Snagging Notice which shail specify
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1715

17.16

1717

the Snagging Matters and an estimate of the cost of ractifying such Snagging
iMatters.

Fallawing the issue of a Snagging Notice, DBFRM Co shall, in consultation with
the Authority's Hepresentative and in such manner as to cause as little disruption
as reasonably practicable to the Authority’s Post Completion Commissioning and
the Authority’s use of the Fagilities, rectify all Snagging Matters within twenty {20)
Business Days of the issue of the Snagging Notice,

if, within twenty {20} Business Days of the issue of the Snagaing Notice, DBFM
Co has failed to reciify the Snagging Matters specified in the Snagging Notice
the Authority may by itself (or engage others {o} carry out the works necessary to
rectify the Snagging Matters, at the risk and cost of DBFM Co.

Thas isgue of the Certificate of Practical Completion in respect of a Phase shall in
no way affect the obligations of DEFM Co under this Agreement including in
respect of any Defacts.

As-built specification

17.18

As sopn as it Is available but no later than five (5} weeks after the issue of the
Certificate of Practical Completion in relation to a Phase to the extent relating to
that Phase, DBFM Ca shall provide to the Authority a copy of the as-built building
gpecification {in electronic and hard copy formats), together with all as-built
drawings relating to the relevant Phase {In both electronic and hard copy
formats).

18 POST COMPLETION COMMISSIONING

Commissioning

18.1

DBFM Co and the Authority shall, within twenty nine {29} Business Days
following the Phase Actual Completion Date, respectively undertake and
compiete DBFM Co’s Post-Completion Commissioning and the Authority’s Past
Completion Commissioning, in accordance with the Final Commissioning
Programme for the relevant Phase, Both pariies shall, at all times, and in
particular in the period between the Phase Actual Completion Date and the
Actual Commissioning End Date for the relevant Phase, use reasonable
endeavours to assist the other party to ensure compliance with the Final
Commissioning Programime for the refevant Phase.

Information

18.2

18.3

18.4

DBFM Co shall ensure that the Authority’s Representative is provided with all the
information he may reasonably require in relation to DBFM Co’s Fost-Compietion
Commissioning and the Authority shall ensure that DBFM Co is provided with all
information DBFM Co may reasonably require in relation {o the Authority’s Post
Compiefion Commissioning,

if the Authority’s Representative, acting reascnably, makes any comment in
relation to the carrying out of DBFM Co’s Post-Completion Commissioning, such
comments shall be taken Into account by DBFM Co and if DBFM Co. acting
reasonably, makes any comment in relation to the carrying cut of the Authority's
Past Campletion Commissioning, such commeant shail be taken Into account by
the Authority,

On thg completion of DBFM Co's Post-Completicn Commissioning and the

Authority's Post Completion Commissioning for a Phase, the Independant Tester
shall issue the Commissioning Completion Certificate for that Phase.
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Operational Manuals

18,5

18.6

18.7

DBFM Co shall make available on the Site to the Authority’s Representative:

18.5.1  at least twalve {12} weaks prior to the anticipated Phase 1 Actual
Completion Date, one {1) paper and one {1} electronic copy of a
draft oparation and maintenance manual in connection with the
relevant Phase in sufficient detail 1o allow the Authority to plan for
the safe and efficient operation of the Facilitiss;

18.5.2 on or before the Phase 1 Actual Completion Date, two (2) paper
and two (2) electronic coples of a final draft operation and
maintanance manual in conneclion with the relevant Phase in
sufficient detail to allow the Authority to operate and use the
Facilities safely and efficiently;

18,63  within twenty (20} Business Days following the Phase 1 Actual
Completion Date, the principal operation and maintenance
manual in connection with the relevant Phase;

in each case including all manufacturers’ instructions refating 1o Equipment
instailed by DBFM Co and/or DBFM Co Party.

DBFM Co shall provide to the Authority such information after the Phase Actual
Completion Date as relates to any Snagging Matters or rectification of Defect in
relation to the relevant Phase as Is reasonably necessary to allow for the
updating of any of the items fisted in Clausg 18.5.

On termination of this Agreement (howsoever arising) priar to the provision by
NBFM Co in accordance with Clause 18.5 of the items listed therein, DBFM Co
shall within ten {10} Business Days of such termination provide a copy of any
operating and maintenance manual not yet provided {completed as appropriate
to the date of termination) to the Autharity.

Decanting, Decommissioning and Equipment Transfer

18.8 The Authority and DBFM Co shall, as appropriate, undertake any necessary
Decanting and Decommissioning activities in accordance with the requirements
of the Final Commissioning Programme for the reievant Phase and Schedule
Part 10 {Outfline Comrmissioning Programme) and section 4.8 of the Autharity's
Construction Requiremenis, and any Equipment transfer in accordance with
Scheduie Part 11 {Equipment) such that DBFM Co is able to perform its
obligations in subsequent Phases.

19 FOSSILS AND ANTIQUITIES
Property

19.1 As between the parties, all fossils, antiquities, and other objects having artistic,
historic ar monetary value and human remains which may be found on or at the
Site and/or the Demolition Site are or shall become, upon discovery, the absolute
property of the Authority.

Discovery
19.2 Upon the discovery of any such item during the course of the Works, DBFM Co

shaii:

19.2.1 immediately notify the Authority's Representative of such
discovery;
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Aection

19.3

19.4

18.5

19.6

19.2.2 take all steps not to disturb the obiect and, if necessary, cease any
Works in so far as the carrying out of such Works would endangar
the object or prevent ar impede its excavation; and

19.2.3 take all necessary steps to preserve the object in the same
position and condition in which it was found.

The Authority shal procure that the Authority's Representafive promptly, and in
any avent within ten {10) Business Days of receipt of notice pursuant to Clause
19.2.1, issues an instruction to DBFM Co specifying what action the Authority’s
Representative requires DBFM Co to take in refation {0 such discovery.

CBFM Co shall promptly and diligently comply with any instruction issued by the
Authority’s Hepresentative referred to in Clause 19.3 above {except and to the
extent that such instruction constitutes an Authority Change pursuant ta Clause
19.6 below in which case the provisions of Schedule Part 16 {Change Protocol)
shall apply), at its own cost.

If direcited by the Authorily's Representative, DBFM Co shail allow
represeniatives of the Authority fo enter the Site and/or the Demuoiition Site for
the purposes of removal or disposal of such discovery provided that such entry
shall be subject to the Authority complying with all relevant safety proceduras,
which shall include any talevant construction phase plans and health and safety
plans for tha construction of the Facilities, the Contractor's Site Rules from time
to ime and any reasonable directions with regard to site safety that may be
Issued by or on behalf of the Contractor's Site Manager from time to tims.

if, in refation to such discovery, the Authority requires DBFM Co to carry out
works (baing any work of alteration, addition, demoiition or extension or variation
in the Works) which are not works which would be necessary for the purpose of
compiiance with Law or any Consents, it must issue an Authority Change Naotice
in accordance with the provisions of Schedule Part 16 {Change Protocal).
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PART 4: QUALITY ASSURANCE

20

QUALITY ASSURANCE

Quality Plans and Systems

20.1

20.2

20.3

204

205

206

20.7

DBFM Co shall procure that all aspects of the Project Operations are the subject
of quality management systems in accordance with the provisions of this Clause
20 {Quality AssLrance).

The guality management systems referred to in Clause 20.1 above shall be
reflected in appropriate quality plans, the standard of which shall be consistent
with BS EN ISO 9001 or 9002 (s the case may be} or any equivaient standard
which is generalty recognised as having replaced them {or elther of themj.

Without limitation to the generality of Clause 20.2, there shall be:
20.3.1 a Design Quality Plan;
20.3.2 a Construction Quality Pian; and
20.3.3 a Services Quality Plan for each Senvice,

provided that the Design Quality Plan and the Construction Quality Plan may be
incorporated into one document.

OBFM Go shall procure that the Project Operations are carried out In compliance
with the Quality Plans. All Quality Plans shall be submitted to the Authority's
Representative In accordance with Schedule Part 8 (Review Procedurs) and
DBFM Co shall not be entitted to implement or procure the implementation of any
Quality Plan unless BGBFM Co is entitied to proceed with such implementation
pursuant to Schedule Part 8 (Review Procedura).

PBFM Co shall implement the quaility management systems referred to in Clause
20.1 and shall procure that:

20.5.1 the Contractor Impiements the Design Quality Plan;
20.5.2 the Contracior implements the Construction Quality Plan;

20.5.3 each Sarvice Provider implements the relevant Services Quality
Plan for each Service being provided by that Service Provider.

Where any aspect of the Project Operations is performed by more than one
contractor or subcontractar, then the provisions of this Clause 20 {(Quafily
Assurance) (in so far as relevant or appropriate to the activifies to be performed
by such confractor or subconiractor shall apply in respect of each of such
contractors or subcontractors, and relerences in this Clause 20 (Qualfity
Assurance) to the "Contracter” or the “Service Provider® shall be construed
accordingly. To avoid doubt, this Clause shall not be construed as requiring
subconiractors of the Contractor or the Service Provider to have their own guality
plans but only to comply with the Design Quality Plan and the Construction
Quality Plan or the relevant aspects of the Services Quality Plan {as the case
may be}.

DBFM Ca shalf from time to time submit to the Authority’s Representative in

accardance with Schedule Part 8 (Review Procedurg) any changes to any of tha
Quality Plans required for such Quality Plan to continue to comply with the
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20.8

requirements set out in Clause 20.2. The Authority's Representative may raise
comments on any such proposed change coniy on the grounds sst ouf in
paragraph 3 of Schedule Part 8 (Revfew Procedure).

If there s no objection under Schedule Part 8 (Heview Procedure) to a change tn
any Quality Plan proposed pursuant to Clause 20.7, the Quaility Plan shai be
amended to incorporate such change.

Quality Manuals and Procedures

20.9

if any GQuality Plan refers to, relies on or incorporates any gquality manuai or
procedure, then such quality manual or pracedure or the relevant parts of it shall
be submitted to the Authority’s Representative at the time that the relevant
Quality Pian or part of {or change to} a Quality Plan is submitted in accordance
with Schedule Part B {Review Procedurs), and the cantents cof such gquality
manual or procedure shall be taken into account in the ccnsideration of the
ralevant Quality Plan or part of (or change to) a Quality Plan in accordance with
Schedule Part 8 {Review Procedure).

Quality Management

20.10

DBFM Co shall maintain a quality management system which shail:

20.10.1 ensure the effective operation of the quaility systems described in
this Clause 20 (Quality Assuranca);

20.10.2 cause an audit of the guality systems at regular intervals and the
findings of such audit will be reported to the Authority’s
Represeantative;

20.10.3 require review of all quality systems at intervals agreed with tha
Authority’s Representative to ensure their continued suitability and
effectiveness;

20.10.4 require liaison with the Authority’s Representative on all matiers
relating to quality management; and

20.10.5 require production of reperts and their delivery to DBFM Co.

Quality Monitaring

20,11

The Authority’s Representative may carry out audits of DBFM Co's quality
management system {inciuding al relevant Quality Plans and any quality
manuals and procedures} to establish that DBFM Co is complying with Clauses
20.1 and 20.3. The Authority's Representative may cany out such audits at
approximale intervals of three (3) months and may carry out other periodic
manitoring, spot checks and auditing of DBFM Co's quality management
systems. DBFM Co shall procure that the Authority's Representative shall have
an equivatent right in respect of the Contracior's and the Service Provider's
quality management systems. DBFM Co shall co-cperate, and shall procure that
any Sub-Contractor co-operates, with the Authority’s Representative including
providing him with afl information and documentation which he reasonably
requires in connection with his rights under this Clause.
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PART 5: INFORMATION TECHNOLOGY
oy INFORMATION TECHNOLOGY

NOT USED.
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PART G: SERVICES

22

THE SERVICES

General obligations

22.1 Throughout the Operational Term DBFM Co shall provide {or procure that the
Service Provider provides) the Services in accordance with:

22.1.1 the Service Levei Specification;
22.1.2 ihe Method Statements; and
22.1.3 the terms of this Agreement.

22.2 To avoid doubl the obligations in Clauses 22.1.1, 22.1.2 and 22.1.3 are
independent obligations and:

2221 the fact that DBFM Co has complied with the Method Statements
shall not be a defence to an allegation that DBFM Co has not
satisited the Service Level Specification; and

22.2.2 the fact that DBFM Co has complied with the Service Level
Specification shall not be a defence to an allegation that DBFM Co
has not satisfied the Method Statements:

provided that where there is any conflict batween the Service Level Specification
and the Method Statements the Authority shali be entitled (in its scle discretion}
to decide which shall take precadence and inform DBFM Co of its decision and
CBFM Co shall, at its own cost, be obliged to implement the Authority's decision.

Commencement and phase in of Services

223 DBFM Co =shall procura that the provision of the Services in respect of Phase 1
commence on tha refevant Phase Actual Gompletion Data.

DBFM Co Services Changes

224 DBFM Co may at any time submit to the Authority's Representative in
accordance with Schedule Part 8 {Haview Procedure) proposals for amendments
to or substitution for the Method Statements or any part of themn. [f there is no
comment an such proposed amandment or substitution {on the grounds set out
in paragraph 3 of Schedule Part B {Review Procedure}), then the Method
Statements as so amended or substituted shall be the Method Staiements for the
purposes of this Agreement, subject to any further amendment or substitution to
which there has been no comment in accordance with Scheduie Part 8 {Review
Procedure).

22.5 To avoid doubi, an amendment to or subsiiiution for the Method Statements
proposed pursuant to Clause 22.4 shall not be a Qualifying Change entitling
DBFM Co to any payment {or other compensation) or tc any relief from the
performance of its ocbligations under this Agreement.

No disruption

228 DBEFM Co shall perform the Services so as to co-ordinate with the Authority’s
operations on the Site and/or in the Faciliies and shail take all reasonable care
io ensure that it does not interfere with the operations of the Authority or any
Authority Party,
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Notification of terms

22.7

228

22.8

The terrms for the first Academic Year wili be made available pursuant to Clause
22.8 below.

No later than 31st December in sach year the Authority will pubfish on its website
the dates for terms {including any half-term holidays} in the perlod 1% August to
31* July for the following year.

In the svent that the Autharity wishes either:

2291 terms to have an aggregats ysarly duration in sxcsess of ths
number of School Days detailed in the Academic Year, or

2292 {o make a change to Core Times,

it must propose a change to the Service Level Specification in accordance with
Schedule Part 16 {Change Protocol). The Authority is entitled, without proposing
a change to the Service Level Specification in accordance with Schadule Part 16
{Change Proiocol), to make de minimis changes to the Core Times provided the
total number of hours faliing within Core Times remains the same, unless DBFM
Co can demonstrate to the Authority that such change wiil not have a de minimis
impact on the cost of and/or the delivery of the Services.

23 MAINTENANCE

Pragrammed Maintenance Works

231

23.2

233

234

No later than thres {3} months prior to the first Phase Completion Date DBFM Co
shall submit to the Authority’s Reprasentative in accordance with Schedule FParl
8 {Review Procedurs) a Schedule of Programmed Maintenance for the period
from the first Phase Completion Date to the expiry of that Contract Year.

Not later than two (2) months prior to the commencement of each subsequent
Contract Year, DBFM Co shall submit to the Authority's Reprssentative in
accordance with Schedule Part 8 (HReview Procedurel a Schadule of
Programmed Maintenance for tha next succeeding Contract Year in respact of all
Phases completed prior 16, and all Phases scheduled to be completed in, that
Contract Year.

Each Schedule of Programmed Malintenance shall contain the following
information {the “Programmed Maintenance information™:

23.3.1 details of the proposed start and and dates for each period of
Frogrammed Maintenance, the works to be carried out and the
proposed hawurs of work; and

23.3.2 datails of any effect of the Programmed Maintenance on the
delivery of any of the Services andfor the activities of the Authority.

Not fater than twenty {20) Business Days prior to the commencement of any
guartar {bsing a three month period commeancing on 1 April, 1 July, 1 October or
1 January}, DBFM Co may submit to the Authority’'s Reprasentative for approval
in accordance with Schedule Part B (Review Progcedurs) a revision to the
Schedule of Programmed Maintenance for the Contract Year in which the
relevant guarter falls showing the effect of the proposed changes to the
Programmed Maintenance Information. If the Authority’s Representative does
not raise comments on such proposed revision in accordance with Scheduls Part
8 {Aeview Procedirs), the Schedule of Programmed Maintenance as revised
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23.5

shall become the Schedule of Programmed Maintenance in respect of that
(uarter.

Where the Authority’'s Representative raises comments In respact of any
Programmed Maintenance periods andfor hours of worlk shown in a Schedule of
Proegrammed Maintenance In accordance with paragraph 3 of Schedule Part 8
{Review Procedurs}, ha shall indicate whather, and if so when, the Programmed
Maintenance can be re-scheduled and DBFM Co shall amend the relevant
Schedule of Programmed Maintenance accordingly.

Programmed and Unprogrammed Maintenance

23.6

23,7

23.8

DBFM Co shall not carry out any Programmed Maintenance or Unprogrammed
Maintenance Works save:

£3.6.1 in accordance with a Schedule of Programmed Maintenance to
which no objection has been made under Scheduie Part 8 (Review
Procedure} or, where comment has been raised in respect of the
Programmed Maintenance periods andf/or time, the Schedule of
Programmed Maintenance has been amended pursuani to the
Service Leve! Specification;

23.6.2 in accordance with the procedures set out in Clause 23.8; or
23.6.3 inan emergency, in accordance with Clause 23.9.

Notwithstanding that there has been no objection to a Schedule of Programmed
Maintenance, the Authority's Representative may, at any time, require DBFM Co
to accelerate or defer any Programmed Maintenance by giving written notice to
DBFM Co. {unless otherwise agreed) not less than twenty (20} Business Days
prior to the scheduled date for carrying out such Programmed Maintenance,
which notice shail set out the time and/or periods at or during which the Authority
requires fhe Programmed Maintenance to be performed. DBFM Co shall notify
the Authority of the amount of any additional reasonable costs which it will incur
as a direct consequence of such acceleration or deferment (the “Estimated
increased Maintenance Costs™) within five {5) Business Days of the roceipt of
the written notice advising of the requirement for an acceleration or deferment of
the Pragrammed Maintenance. The Authority shall, within a further period of five
(5) Business Days following receipt by the Authcrity of notification of the amount
of the Estimated Increased Maintenance Costs, at the Authority’s option, either
confirm or withdraw its request to accelerate or defer the Schedule of
Programmed Maintenance. [f the Authority does not respond within this five {5)
Business Day period, the request shall be deemed to have been confirmed. The
Authority shall reimburse DBFM Co the direct and reasonable costs actuaily
incurred by DBFM Co as a consequence of such accelaeration or deferment up to,
but not exceeding, the amount of the Estimated increased Maintenance Costs.

If, in circumstances other than an emergency, the need arises for Maintenance
Works {excluding any works of a de minimis nature in respect of which the
parties have agreed this Clause 23.8 shall not apply and excluding works carried
out for the purpose of Rectification, which shall take place in accordance with the
provisions of Schedule Part 14 {Paymenft Mechanism), which are not scheduled
to be carried out as part of the Programmed Maintenance {"Unprogrammed
Maintenance Work™, DBFM Co shall not carry out any Unprogrammed
Maintenance Work unless and untii the Authority’s Representative has approved
the proposed commencement date, the proposed hours of work and estimated
duration of the requisite Unprogrammed Maintenance Works in accordance with
the provisions of paragraph 3.2 of Schedule Part 8 (Review Procedurs). Nothing
in this Clause 23.8 {including any approval of the Authority pursuant to Schedule
FPart 8 (Review Procedure) shall prevent the Authority from making any

38



239

23.10

deductions in calculating the Monthly Service Payments pursuant fo the Payment
Mechanism.

if, as a result of an emargency, the need arises for Unprogrammed Maintenance
Works, DBFM Co may carry out such Unprogrammad Maintenance Warks
provided that DBFM Co shall notify the Authority's Representative as soon as
possible {and in any event within five (5} Business Days of the occurrence of the
emargency) of the extent of the necessary Unprogrammed Maintenance Works
and the reasons for them. DBFM Co shall take all reasconable steps to minimise
the duration of such Unprogrammed Maintenance Works. Nothing in this Clause
23.9 shall prevent the Authority from making any deductions in calcufating the
Manthly Service Payments pursuant to the Payment Mechanism,

Where Pragrammed Maintenance schedulad to be carried out in accordance with
the Scheduie of Programmed Maintenance has been deferred by the Authority’s
Representative under Clause 23.7, DBFM Co shail not be treated as having
failed to parform the relevant Service on account of the condition of the Facliiies
or any part of them from the time the Programmed Maintenance was scheduled
to have been compieted unti the time the deferred Programmed Mainienance
was scheduled to have been completed, but not afterwards, provided always, o
avoid doubt, that DBFM Co shall not ba relieved from the consequences of any
failure to maintain the Facilities in respect of any period prior to the peried for
performing the particular work according to the Schedule of Programmed
Maintenance.

5 Year Maintenance Plan

2311

2312

DBFM Co shall deliver to the Authority’s Representative not less than three {3)
months priot to the first Phase Completion Date, and therealter not less than
twenty {20 Business Days prior to the commencement of each Contract Year
the latest version of the 5 Year Maintenance Plan.

The Authority shall have a right to inspect the Facilities and tha Maintenance
Works to ensure that the Facilities are being maintained in accordance with the
Service Level Specification and that the Faclities comply with the Authority’s
Construction Requirements and DBFM Co’s Proposals throughout the Project
Term. The Authority may appeint an independent third party for the purposes of
carrying out any such inspection and shall make known the findings to DBFM Co
and the Funders. The parties shall then meet to discuss any implications of such
findings and any steps that are necessary to remedy any failure to comply with
such obligations. DBFAM Co shall {subject to Clause 33 (Change Protocc))} take
into account such discussions in the next Schedule of Programmed Maintenance
so that any failure to comply with such obligations shall be remedied.

Authority’s Maintenance Obligations

23.13

Tha Authority's Maintenance Obligations are as follows:

23.13.1 not less frequenily than once in every five (5} years from the
Phase 1 Actual Compietion Date, in a good and workmanlike
manner to make good ptaster and other interior wall and ceiling
finishes and decoration In all such parts of the interor of the
Functional Areas as were plastered, finished and/or dacorated by
DBFM Co as part of the Works or in implementing an Authority
Change;

23.13.2 not less frequently than once in every ten {10} years from the

Phase 1 Actual Completion Date, to make good, renew cr replace
all carpets and other non-permanent floor coverings in the
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2314

23.15

23.16

Functional Areas provided by DBFM Ca as part of the Works or in
implementing an Authority Change;

23.13.3 NOT USED.

23.13.4 as often as is necessary, 0 maintain anything provided by the
Authority under a Derogated Low Value Change; and

23.13.5 to ensure that all portable elactrical appliances that are connected
to the electricity supply in the Faciliies by the Authority and
Authgrity Parties have been tested in accordance with Law and
the “Code of Practice for In-service Inspection and Tesfing of
Electrical Equipment” published from time to time by the [nstitution
of Engineering and Technology.

Subject to Clause 23.21, the Authority must carry out and perform the Autharity’s
Maintenance Obligations or procure that the Authority's Maintenance Obligations
are carried out and performed as often as required by Clause 23.13 and in
accordance with Good Industry Practice, Without prejudice to the Authority’'s
rights under Clause 23.7, the Authority’s Maintenance Obligations must be
scheduled by the Authority so as not to interfere with DBFM Co carrying out
Programmed Maintenance in accordance with the Schedule of Programmed
Maintenance and/or interfere with DBFM Co carnying out Unprogrammed
Maintenance Work in accordance with Clause 23.8.

if the Authority Is in breach of Clause 23.14, DEFM Co may, while the breach is
continuing, give a notice to the Authority requiring & io carry out the relevant
Authority Maintenance Obligations. if the Authority:

23.15.1 does not reply to DBFM Co in writing within ten {10} Business
Days of the daie of DBFM Co’s notice with a programme for
carrying out the relevant Authority Maintenance Obligations within
a period of time that is reasonable having regard to the nature of
the breach, the reasonably foreseeable consequences of non-
performance of the relevant Authority Maintenance Obligations for
the Services and DBFM Co’s obligations under this Agreement; or

23.15.2 having provided such a programme, does not comply with it,

DBFM Co shall be entitled to perform the Authority’s Maintenance Obligations so
far as necessary to prevent any reascnably foreseeabie adverse effect on the
Services and/or DBFM Co’s obligations under this Agreement consequent upon
the non-performance of the relevant Authority Maintenance Obligations.

DBFM Co shali not carry out any DBFM Co’s Remedial Services unlass and until
the Authority’s Representative, pursuant to this Clause 23.16, has approved or is
deemed to have approved or has specifiad the proposed commencement date,
the proposed hours of work and the estimated duration of DEFM Co’s Remedial
Services {together the "DRS Timetable™, DBFM Co must give the Authority not
less than twenty {20} Business Days' notice of its proposed DRS Timetabla. H
the Autharity’s Representative considers that the proposed DRS Timetabie is not
consistent with the principles set out in Appendix 2 to Schedule Part 8 {Aeview
Procedure}, he may spacify an alternative DRS Timetable that is consistent with
those principles, which shall be as near to the DRS Timetable proposed by
DBFM Co as reasonably practicable. [f the Authority’s Representative fails either
to appruove DBFM Co's proposad DRS Timetable or o specify an alternative
DRS Timetable within ten (10} Business Days of receipt of DBFM Co’s proposed
DRS Timatable, he shall be deemed to have approved it,
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23.17

23.18

23.19

23.20

23.21

23.22

The Autharity must ailow DBFM Cao and relevant DBFM Co Parties access to the
Site and the Facilities:

23.17Afor the purpose of monitoring the carrying out of Authority's
Maintenance Obligations; and

23.17.21n accordance with the approved DRS Timelable for the purpose
of carrying out any of DBFM Co’s Remedial Services.

If the Authority does not allow access to the Site and/or the Facilities as required
pursuant to Clause 23.17.2, or otherwise prevents or interferss with DEFM Co
and any relevant DBFM Co Party performing DBFM Co’'s Remedial Services,
DEFM Co may propose a new DRS Timetable in respect of the relevant DBFM
Ca’s Remedial Services and Clause 23.16 shall apply.

In carrying out and performing DBFM Co’s Remedial Services, DBFM Co must
comply with the standards applicable to the relevant Authority’s Maintenance
Obligations and Good Industry Practice and must use reasonable endaavours to
match colours and other finishes to those that currently exist in the relevant part
or paris of the Facilities,

The Authority must reimburse DBFM Co all reasonable costs that it incurs in
carrying out and performing DBFM Co’s Remedial Services in accordance with
this Clause 23,

Notwithstanding the temms of Clauses 23.14 to 23.13 above, DBFM Co is
respansibie for:

23.21.1making good any defects in plaster and other interior wall and
cefling finishes and decoration and floor coverings referred to in
Clausps 23,13.1 and 23.13.2 provided by DBFM Co as part of the
Works ot in implementing an Autharity Change, caused by
defective design or warkmanship in the carrying out of the Warks
or in implementing the Authorlty Changa; and

23.21.2making good any defects in plaster and ather interior wall and
ceiding finishes and decoration and floor coverings referred to in
Clauses 23.13.1 and 23.13.2 provided by DBFM Co as part of tha
Woarks or in implementing an Authority Change {whether or nat
thesa have subsequently been replaced or renewed by the
Authority and things referred to in Clause 23.13.4} consequential
on any Programmed Maintenance or Unprogrammed Maintenance
or any act or omnission of DBFM Co.

The Authority and DBFM Ca shall ca-operate with each other to coordinate any
activities that the Authority proposes to undaertake to implement any of the
Authority’s Maintenance Obligations and DBFM Co’s Programmed Maintenance
and DBFM Co must include the Autharity's intentions with regard to performing
the Autherity's Maintenance Obiligations in the Schedule of Programmed
Maintenance for each Contract Year.

Energy for Repairs

2323

23.24

Subject to Clause 23.24, the Authority is entitled to be reimbursed by DBFM Co for
costs incurred by the Authority for Ullfities supplied to the Facilities during the
Operational Term that are consumed in the procass of DBFM Co ar any DBFM Co
Party carrying out operations to rectify an Availability Failure.

For the purpose of applying Clause 23.23 the cost of each Ulility shali be
considered separately and Clause 23.23 shall not apply if the costs concerned, in
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respect of the particular Availability Failure, do not exceed the daily average cost
based on bills paid by the Authority to the supplier of the relevant Utility to the
Facilities over the most recent 12-month period tor which figures are gvailable.

23.25  Where the Authority claims reimbursement of Utllities costs pursuant to Clause
23.23 it must reasonably estimate those costs uUsing all available evidence and
send DBFM Co a statement showing its calculation of the amount claimed aiong
with its supporting evidence. Uniess DBFM Co disputes the staterment within tsn
{10) Business Days of recaipt, the Authority will be entitfed, to set-off pursuant to
Ciause 34.8, the amount ctaimed.

24 MONITORING OF PEAFORMANCE
Monitoring
241 In carrying out the Services, DBFM Co shall, and shall procure that all DBFM Co
Parties and any other persons for whom it is responsible shall, comply with the
pravisions of Schadula Part 12 {Service Requirements).
24.2 DBEFM Co shall be responsible for monitoring its performance of this Agreement

during the Operational Term, in the manner and at the frequencies set out in
Schedule Part 12 (Service Requiremenitsy. DBFM Co shall provide the
Authority's Representative with relevant paniculars of any aspects of its
performance which fail {0 maet the requirements of this Agreement (unless
otherwise notified in writing by the Authority). The Authority may at afl
reasonable times observe, inspecl and satisfy itself as to the adequacy of the
monitoring procedures {including without limitation carrying out sample checks).

Grounds for Warning Notices

24.3

f at any time during the Operational Term (other than by reason of a Force
Majeure Event, a Relief Event or an Emergency):

24.3.1 the total Deductions for any Contract Month amount to more than
.58% per cent of the Annual Service Payment for the current
Contract Year, or

24.3.2 the total Deductions in each of any three Contract Months in any
six consecutive Contract Months amount 1o mare than 0,46% per
cent of the Annual Service Payment for tha current Contract Year,

the Authority’s Representative may serve a Waming Notice on DBFM Ceo,
provided always that, to give DBFM Co time to take appropriate
rectification measures, the Authority’s Representative shall not be entitled:

{a) to serve more than one Warning Notice in any month;

b} to serve a Warning Notice in any two consecutive
menths to the extent that the same event has
centributed to the Authority's right to serve the
Warning Notice, but provided that DBFM Co
demonstrates to the Authority that it has taken all
reasonable steps to remedy the cause of that eveni.

Warning Notices Disputes

24.4

if DBFM Co disputes that the Authority was or Is entitled to serve a Warning
Motice, DBFM Co may refer that dispute for determination under the Dispuie
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Resolution Procedure for resolution. l, after the Authority’s Representative
Issues a Warning Notice, the parties subsequently agree, ot it is determined
undsr the Dispute Resolution Procedure that the Warning Notice was sarved
without justification, that Warning Notice shall be recalled or shall be cancelled
and deamed not 1o have been served,

Authority’s remedial rights

24.5

24.8

247

248

The provisions of Clauses 24.6 to 24.9 {inclusive} shall apply if the Authority,
acting reasonably, considers that it needs to take action in connection with the
Services:

24.5.1 because of an immediate and serious threat to the health or safety
of any user of the Faailities; or

24.5.2 to prevent or address matarial interruption in the provision of one
or more of the Services; or

24.5.3 because of a risk of the ability of the Authority to provide the
relevant Community Services being prejudiced to a material
degree.

If any of the circumstances set out in Clause 24,5 arise {without prejudice to its
rights under Clause 40 {(DBFM Co Event of Defauih or any other express rights
under this Agreement} and the Authority wishes to iake action {either by itself or
by engaging others), the Authority shall notify DBFM Co in writing of ths
following:

24.6.1 the action it wishes to tako;
24.6.2 the reason for such aciion;
24.6,3 the date it wishas to commence such action:

24.6.4 the time period which it believes will be necessary tor such action;
and

24.6.5 to the extent practicabie, the effect on DBFM Co and its obligation
to provide the Services during the period such action is being
taken.

Following service of such notice, the Authority shait take such action as has been
notified under Clause 24.6 and any cansequential additional action as it
reasonably believes is necessary {together, the “Required Action”) and DBFM
Co shall give all reasonable assistance to the Authority while it is taking the
Required Action. To the extent that the Authority performs any of the obligations
of DEFM Co hereunder or undertakes tasks that would otherwise be undertaken
by DBFM Co pursuant tp this Agreement, tha Authority shall perform such
obligations or undertake such tasks to the same standard as would be required
of DBFM Co under the terms of this Agresment.

if the Hequired Action is taken other than as a result of a breach by DEFM Co of
its obligations under this Agreement, then for s0 long as and to the exient that
the Hequired Action is taken, and this prevents DBFM Co from providing any part
of the Sarvices:

24.8.1 DBFM Co shall be relieved from its obligations to provide such
part of the Services; and
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24.8

2482 in respect of this period In which the Authority is taking the
Required Action and provided that DBFM Co provides the
Authority with reasonable assistance (such assistance to be at the
expense of the Authority to the extent that additional costs are
incurred), the Monthly Service Payments due from the Authority to
DBFM Co shall equal the amounts that DBFM Co would recsiva if
it were satisfying all of its obligations and providing the Services
affected by the Required Action in full over that period and the
Authority shall indemnify DBFM Co against all Direct Losses
sustained by DBFM Co as a resulf ot the Authority taking the
Required Action.

[f the Raquired Action is taken as a resuft of a breach by DBFM Co of its
obligations under this Agreement, then for so long as and to the sxtent that the
Requirad Action is taken, and this prevents DBFM Co from providing any part of
the Services:

24.9.1 DBFM Co shall be refieved of its obligations to provide such part of
the Sarvices; and

24,92 in respact of the period in which the Authority is taking the
Required Action, the Monthly Service Payments due from the
Aulhority i0 DBFM Co shalt equal the amounts DBFM Co would
receive if it were satisfying all of its obligations and providing the
Services affected by the Required Action in full over that pariod,
lass an amount equal to all of the costs incurred by the Authgrity in
taking the Required Action (including, withoui #mitation, an
appropriate sum In raspect of generat staff costs and overheads}.

Emergencies

2410

24.11

if an Emergency arises during the Oparational Term which cannot be dealt with
by performance of the Services, the Authority may instruct DBFM Co to procure
that such additional or altemative services are undertaken by DBFM Co as and
when required by the Authority to ensure that the Emergency is dealt with and
narmai operation of the Facility resumes as soon as is reasonably practicable.

The cost of any additional or aliernative services provided by DBFM Co under
Clause 24.10 shall be bome by tha Authority and paid in accordance with Clause
34 {FPayment). The Authority will not be entitled 1o levy Deductions in respect of
any failure to provide the Services o the extent that such failure arises by reason
of DBFM Co's compliance with Clause 24.10.

25 TUPE AND EMPLOYMENT MATTERS

No Employee Transfer

25.1

25.2

The Authority and DBFM Co agree that there are no individuals employed by the
Authority or any other sub-contractor of the Authority whose contracts of
employment wiil, by virtue of the transfer to DBFM Cuo of responsihility for
provision of {(or procuring the provision by Service Providers of] any of the
Services in accordance with this Agreement and in accordance with the Transfer
Regulations, have effect after the date or dates of such transfer as agreed by tha
partias {each a “Relevant Service Transfer Date”) {or at any other time} as if
originally mada between thosa persons and the relevant Servica Provider.

If it is subsequently agreed or determined that there are persons emplioyad by

the Authority or any other sub-coniractor of the Authority whose contracts of
employment do have effect after the Relevant Service Transfer Date as if
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originally made between those persons and the relevant Service Provider
{(“Transferring Staff") then:

2521 the Authorily shall within ten {10} Business Days of the date on
which it was so agreed or determined have the opportunity to offer
or procure the offer of a position as an employea of the Authority
to some or all of the Transferring Staff;

25.2.2 DBFM Co shall procure that no persen to whom the Autharity has
offered a position In accordance with Clause 25.2.1 shall be
dismissed by reason of redundancy until the period for acceptance
of such offer has expired and the perscen in gquestion has nat
accepted such offer; and

2523 subject to Clauses 25.2.1 and 25.2.2, DBFM GCo or any Service
Frovider shall be entitted to dismiss any or all of the Transferring
Staff by reason of redundancy provided that DBFM Co shall carry
out and shalil procure that any Sarvice Provider shall carry out in
the required manner any nbfigation 1o consult with the Transferring
Staff or any of them, or their respective representatives, and shall
use all reasonable endeavours to mifigate the amount of any costs
payable in respect of the Transferring Staff or their dismissal.

The Autherity shall indemnify DBFM Co against any costs referred to in Clause
25.2.3 reasonably incurred by DBFM Co (or by a relevant Sarvice Provider and
for which DBFM Co is responsible} and shall reimburse any costs reasonably
and properly incurred by DBFM Co or the Service Provider in employing any
Transferring Staff prior to the expiry of the period referrad to in Clause 25.2.2.

Compliance with Law and Authority Policies

25.3

254

DBFM Co shall comply and shall procure that each Service Provider and all
persons employed or engaged by a Service Provider in connection with the
provision of any Service shall comply at all times with the Law on health and
safety at work and on anti-discrimination and equal opportunities.

DBFM Co shall procure that each Service Provider takes all reasonable steps to
procure that all perscens inciuding any employed or engaged by a Senvice
Provider in connaction with the provision of any Service shall, so far as
applicable, comply with the Authority Policies as regards health and safoty at
work {inciuding the Authority Policy regarding smoking} and with these refating to
anti-discrimination and squal opportunities (including those ralaling to
harassment). DBFAM Co alst shall take and shall procure that every Service
Provider shall take all such steps as the Authority may reasonakly require, which
shall inciude co-operation with action proposed or taken by the Authority, to
ensure that the Authority complies with its duty under section 3{1} Henlih and
Safety at Work Act 1974 regarding the conduct of the undertaking of the
Authority.

DBFM Co Indemnities

25.5

DBFM Co shall indemnify and keep indemnified in fuil the Authority and, at the
Authority’s request, each and every sarvice provider who has or shall provide
any service equivalent to any of the Services against:

2551 claims in respect of all emoluments and all other contractual or
siatutory payments unpaid by DEFM Co ar a Sarvice Provider to
any person entitied to such payments from DBFM Co or a Service
Provider who is or has been employed or engaged by DBFM Co or
any Service Provider on or after the Relevant Service Transfer
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25.6

Date but prior to the date of expiry or termination of this
Agreement, and all income imx and pension and naticnal
insurance coniributions payable tharaon; and

25.65.2 insofar as Clause 25.5,1 does not apply, aill Direct Losses incurred
by the Authorily as a result of any claim against the Authority in
respact of any liability to any person who is or has been employed
or engaged {whether as a consequence of the Transter
Heguiations or of the provisions of this Clause 25) by DBFM Co or
any Service Provider in connection with the provision of any of the
Services, where such c¢laim arises as a rasult of any act or
omission of DBFM Co or the Service Provider occurring after the
Relevant Service Transfer Dals and before the expiry or
fermination of this Agreament;

BUT the indemntiies in Clauses 25.5.1 and 25.5.2 shall not apply to the extent
that the claim arises from a wrongfu! act or omission of the Authority or is in
respect of sums for which the Autherity is liable pursuant to Clause 25.2.

Clause 49.3 {Conduct of Claims) of this Agreement shall apply where any claim
is made in respect of the indemnities given by DBFM Co under Clause 25.5
(DBFM Co Indemnities:,

Position on expiry or earlier termination of this Agreement

25.7

2538

259

2510

Cn the expiry or earlier termination of this Agreement, the Autherity and DBFM
Co agree that it is their intention that the Transfer Hegulations shall apply in
respect of the provision thereafter of any service equivalent to a Service but the
position shall be determined in accordance with ihe Law at the date af expiry or
termination as the case may be and this Clause is without prejudice to such
determination.

DBFM Co shall not and shall procure that no Service Provider shall maka any
material change to the terms and conditions of employment of any person
employed in the provision of any Service, fransfer any person employed in the
provigion of any Service to another parf of its business, or materially increase or
decrease the number of such parsons:

258.1 within the pericd of twelve months immediately preceding the
expiry of this Agreement, or

258.2 within the period of twelve months before the termination of this
Agreemant or, if shorter, during the period of notice of termination

without the Authority’s consent (which shall not be unreasonably withheld},
except if such change is reguired by Law.

If the Transfer Regulations do not apply on the expiry or earlier termination of this
Agreement, the Authority shall ensure that each new provider of a service
equivaient fo a Service on or after the expiry or earlier termination of this
Agreement {including the Authority} shall offer employment to the persons
employed by DBFM Co or a Service Provider in the provision of the Service
immediately before the expiry or earliar termination of this Agreement and shail
indemnify DBFM Co or a Sarvice Provider for Direct Losses any of them may
suffer or incur as a result of its failure to do so, and for any costs, ¢laims or
liabiiities for redundancy payments (whether statutory or coniraciual},

if an offer of employment is made in accordance with Clause 25.8 the

employment shall be on the same terms and conditions as applied immediately
befare the expiry ar earlier termination of this Agreament including full continuity
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of employment, except that the Autharity or other new service provider may at its
absolute discretion not offer such tarms and conditions if there has been any
change to the terms and conditians of the persens concerned in breach of
Clause 25.8.

26 NOT USED
27 SITE SECURITY AND PERSONNEL ISSUES
Access
27.1 The Authority shall have the right to refuse admittance to, or order the removal

27.2

27.3

27.4

from, the Facilities of any person employed by {or acting on behalf ofy DBFM Co,
any DBFM Co Party or any sub-contractor whose presence, in the reasonable
opinion of the Autharity, is likely io have a matarial adverse effect on the
provision by the Authority of the retevant Community Services at the Fagilities or
who is not a fit and proper person to be in the Facilities.

Action taken under Clausa 27.1 shall forthwith be confirmed in writing by the
Autherity to DBFM Co and, to avoid daubt, shall not refieve DBFM Co of any of
its pbligations under this Agreement.

t#f and when so directed in writing by the Authority, DBFM Co shall within twenty
{20) Business Days provide a list of the names and addresses of all persons it
expacts may redquire admission in connection with this Agreement, to any
premises occupied by the Authorily, specifying the capacities in which those
persons are concerned with this Agreermant and giving such other particulars as
the Authority may reascnably rsquire.

The decision of the Authotity as to whather any person is to be refused
admission shall be final and conclusive.

Authority Policies

27.5

276

27.7

DBFM Co shall, and shall procure that all DBFM Co Parties shall, comply at all
times with the Authority Policies,

The Authority shall notify DBFM Co of any proposed change to the Authority
Policies as soon as practicable {and, in any event, prior to such change taking
offect} and consult with DBFM Co. Subject to Clause 27.7, such change shall
take effect as a Change in accardance with Schedule Part 16 {Change Protocol).

The Authority may, at its sole optlon, notity DBFM Co that DBFM Co shall not be
obliged to comply with any change to any Authority Peficy and that DBFM Co
should continue to comply with the relevant Autherity Policy pricr to any change
in which case such change shalf not take effect as a Change in accordance with
Schedule Part 16 {Change Profocol).

Resources and training

27.8

DBFM Co shall procure that:

27.8.1 there shall at all times be a sufficient number of staff {including all
relavant grades of supervisory staff) engaged in the provision of
the Services with the requisite level of skill and experience. To
avoid doubt, this obligation shall include ensuring that there are
sufficient staff © cover periods of holiday, sickness, other
absence, and anticipated and actual peaks in damand for sach of
the SBervicas; and
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27.8.2 all staff receive such training and supervision as is nacessary to
ensure the proper performance of this Agreement and compliance
with all health and safety rulas, procedures and requirements.

279 NOT USED.
Convictions and disciplinary action

27.10  DBFM Co {to the extent parmitted by Law} shall procure that all potential staff or
persong performing any of the Project Operations who may reasonably ba
expected in the course of their employment or engagemant o have actess to
chitdren, the elderly and/or vulnarable adulis:

27.10.1 are questioned concerming their Convictions; and

27.10.2 are required {0 complete a Protecting Vulnerable Groups Scheme
form,

2711 DBFM Co shall procure that no person who discloses any Convictions, or wha is
found to have any Convictions following the completion of a Protacting
Vulnerable Groups Scheme farm, in either case of which DBFM Co or a Service
Provider is aware ar ought to be aware is employed or engaged in the provision
of the Project Operations withcut the Authority’s prior written consent (such
consent not to be unreasonably withheld or delayed].

2712 DBFM Co shall procurs thai the Authority is kept advised at all times of any
parson employed or engaged by DBFM Co or the Service Provider in the
provision of any of the Project Operations who, subsaguent to histher
commencement of such employmant or engagement, raceives a Gonvicticn of
which DBFM Co or the Service Provider becomes aware or whose previous
Caonvictions become known to DBFM Co ar the Service Provider,

2713  The Authority's Representativa {acting reascnably} may instruct DBFM Co to
procura that appropriate disciplinary action is taken against any employee of
DBFM Co ar any Sub-Cantractor {in accordance with the terms and conditians of
employment of the employee concernsd] who misconducts himself or is
incompetent or negligent in his duties or whose presence or conduct on the Site
or at work is otherwise considered by the Authority's Representative {acting
reasonably) to be undesirable. The Authority shall co-operate with any such
disciplinary procesdings and shall be advised in writing by DBFM Co of the
outcome.

27.14  DBFM Co shall procure that there are set up and maintained, by it and by all
Service Providers, personnel policies and procedures covering all rolevant
matters {including discipline, grlevance, equal opporfunities and heajth and
safety). DBFM Co shall procure that the terms and the implamentation of such
policies and procedures comply with Law and Good Industry Practice and that
they are published in written form and that copies of them (and any revisions and
amendments to them} are forthwith issued to the Authority.

Management
2715  NOT USED.

2716 DBFM Co shall provide, and shall procure that all Service Providers provide, to
the Authority upon request details of their respective management organisations.

Lists and Records
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28

27.17  DBFM Co shali procure that the Authority’s Representative shall at all reasonable
times have access to all material details in respect of all employees of DBFM Co
or any Service Provider engaged in the provision of the Services including
numbers and categories of staff employed to perform the Services and inciuding
in respect of each such employes:

27.17.1 details of qualilications; and

27.17 .2 detgils of iraining undertaken by the employee.
STOCKS CONSUMABLES, MATERIALS AND EQUIPMENT
Standards

281 All goods, equipment, consumables and materials which are to be used in the
provision of the Services shalt be of satisfactory quaiity.

28.2 DBFM Co shall ensure that the goods, equipment, consumables and materials
used by it or any Sub-Contractor in connection with the provision of any of the
Services (each as a distinct and separate obligation} are:

28.2.1 maintained in a safe, servicaable and ¢lean condition in
accordance with Good Industry Practice;

28.2.2 of the type specified in the Service Levsel Specification andfor the
Method Statements {where appropriata); and

28.2.3 in compliance with any relevant rules, regulations, codes of
practice and/or British or European Standards,

and shall, as soon as practicable after receiving a request from the Authority’s
Representative, supply to the Authority’'s Representative evidence to
demanstrate its compliance with this Clause 28.2.

28.3 DBFM Co shall procure that sufficient stocks of goods, consumables, equipment
and materfals are heid in order to comply with its obligations under this
Agreement.

Hazardous subsiances and materials

28.4 DBFM Co shall not install, kasep or use in or on the Facilites any materials,
equipment or apparatus the installation, keeping or use of which is likely to causo
{or in fact causes):

28.4.1 material damage to the Facilities;

28.4.2 dust, noise or vibration constiiwting a nuisance to the owners
and/ar occupiers of any property adjeining or near to the Facilities;
or

28.4.3 the generation, accumutation or migration of any hazardous
substance in an unlawful manner whether within or outside the
Facilities,

and shall use all reasonable endsavours to ensure {by directions to staff and
atherwise) that all materlals, equipment or apparatus in or an the Facilities is
operatad so0 as to minimise noise and vibration likely to cause annoyance or
disturbance and the unlawiul generation or migration of any hazardous
substance.
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28.5 DBFM Co shall not bring in or on to {or keep or maintain in or on} the Facilities
any hazardous materials or equipment without the priar wriiten cansent of the
Authority and unless DBFM Co has complied with ail relevant Law.

28.6 Without prejudice to the generality of its obligations, DBFM GCa shall:

28.6.1 procure that all hazardous materiais and equipment used, by it or
by a Sub-Contractar or used on behaif of any of them, or stored,
by it or by a Sub-Cantractor or stored on behalf of any of themn, on
the Site are kept in accordance with all relevant Law and Good
Industry Practice, propertty and securely labelied and stored, under
appropriate supervision and used only by appropriately trained
and competent staff; and

£28.6.2 use all practicable and reasonable means to:

{a) prevent or counteract, to the safisfaction of the
Authority’s Representative, the unlawful emission of
any such hazardous substance;

{b} avoid the uniawful discharge into any conducting
media serving the Faciliies of any hazardous
substance;

) prevent the unlawful generation, accumulation or
migration of any hazardous substance at or from the
Facilities; and

{d} prevent any envirecnmenial claims arising or any
circumstances arlsing likely fo result in any
envircnmental claims,

in so far as any such hazardous substance is, or should be, under the
control of DBFM Co pursuant to this Agreement.

28.7 The Autherity shail:

28.7.1 procure that 2l hazardous materials and equipment used, by it or
by any Autharity Party or used on behalf of any of them, or stored,
by it ar by any Authority Party or stared on behaif of any of them,
on the Site are kept in accordance with all relevant Law and Good
Industry Practice, properly and securely labelled and stored, under
appropriate supervision and used only by appropriately trained
and competent staff; and

28.7.2 use all practicable and reasonable means {o:

{a} prevent or counteract the unlawtul emission of any
such hazardous substancs;

H)] avpid the unlawful discharge into any conducting
media serving the Facilities of any hazardous
substance;

© prevent the unlawful generation, accumuiation or

migration of any hazardous substance at or from the
Facilities; and



28.8

28.8

28.10

{dj pravent any environmental claims arising or any
circumstances arising likely to result In any
enviranmental claims,

in so far as any such hazardous substance is, or should be, under the
control of the Authority.

DBFM Co shall maintain a CQSHH register in relation to hazardous materials
and equipment used or kept by it and by DBFM Cao Paries at the Site and shall
ensure that a copy of the COSHH register is held at the Site, and at DBFM Co's
registered office, and that a copy thereof Is given to the Authority, inciuding
coplas of any changes when made. Except as required by Clause 28.10, DBFM
Co shall have no responsibility for keeping any recards of hazardous materials ar
aquipment used or Kept by any other party at the Site.

The Autharity shali maintain a COSHH register in relation to hazardous materials
and equipment used or Kept by it and by Autharity Parties at the Site and shall
ensure that a capy of the COSHH register is given to DBFM Co, including copies
of any changes when made. The Authority shall have no responsibility for
keeping any records of hazardous materials or equipment used or kept by the
DBFM Co or BBFM Co Parties at the Site.

DBFM Co shall ensure that the latest copy of any COSHH register given to it by
the Authority pursuant to Clause 28.5 is kept with the COSHH register to be
maintained by DBFM Co pursuant to Clause 28.8 but shall have na responsibility
for the accuracy or completeness of the information in such copy register,
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PART 7: DELAY EVENTS, RELIEF EVENTS AND FORCE MAJEURE

29

DELAY EVENTS

281

28.2

29.3

If, at any time, DBFM Co becomes aware that there will be {or ig likely to be} a
delay in completion of the Waorks relating to one ar more Phases, 2BFM Co shal
forthwith give notice fo the Authority's Representative to that effect specifying tho
relevant delay or impediment. In relation to any such delay or impediment if the
Authority’s Representative is satistied, or it is determined in accordance with
Schedule Part 20 (Dispute Resolution Procedure), that such delay or impediment
has arisen as a result of the occurrence of a Delay Event, then, subject to Clause
292, the Authority’s Representative shall afiow DBFM Co an extension of time
equal to the delay or impediment caused by such Delay Event (taking into
account reasonably foreseeable conseguences of the Delay Evant) and shall
revise the relevant Phase Completion Date{s} accordingly but to avoid doubt,
there shall be no extension to the Project Term as a result of any such deigy or
impediment.

1f DBFM Co is {or claims to be} atfected by a Delay Event:

29.2.1 # shall (and shail procure that the DBFM Co Parties shall) take
and continue to take all reasnnable steps to eliminate or mitigate
the consequences of such an event upon the performance of its
obligations under this Agreement and, where relevant, resume
performance of its cbligations affected by the Delay Event as soon
as practicable; and

29.2.2 it shall neither be refieved from liabfiity under this Agreement nor
entitted to any exiension of time for the purpose of Clause 29
{Delay Evenis) to the extent that it is delayed or impaded due to its
faiture {if any} to comply with its obligations under Clause 29.2.1
above.

For the purposes of this Agreement, a Deiay Event means any of the following to
the extent in each case that there will be {or is likely to be} a delay in completion
of a Phase or Phases:

29.3.1 the occurrence of a Qualifying Change in relation to which it has
been agreed or determined that the implemeniation of the
Authority Change would delay the completion of a Phase or
Phases;

28.3.2 any breach by the Authority and/or any Authority Party of any of
the Authority’s express obligations under this Agreement to the
extert in each case that any such breach is not caused, or
contributed to, by DBFM Co or any DBFIM Co Panty;

29.3.3 the executicn of works on the Site ang/or the Demolition Site not
forming part of this Agreement by the Authority or any contractors
empicyed by the Authority;

20.3.4 opening up of the Works pursuant to Cilauses 13.3 to 13.7
{inclusive} where such Works are not subsequently found to be
defactive {unless it is agreed or determined in accordance with
Schedule Part 20 (Dispute Resolution Procedure) that the opening
up of the Works was roasonable in the fight of other defects
previously discovered by the Authority};

22.3.5 Force Majeure;
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29.4

29.5

29.8

297

29.3.6 a Relief Event;

29.3.7 a Relevant Change in Law referred to in Clause 32.3.1
{Discriminatory Change in Law) and Clausa 32.3.2 (Specific
Change in Law);

29.3.8 the occurrence of circumstances deemed to be a Compensation
Event pursuant to Clause 10.4; or

29.3.9 Additional Ashestns Delay: or

29.3.10the occurrence of circumstances deemed to be a Delay Event
pursuant to Clause 11.7; or

29.3.11 any delay or impediment to the carrying out of the Works arising
as a result of the discovery of bats foflowing the Bat Survey
and/or, as the case may be, as a conseguence of any
recommendations and/or guldance relating to the management of
bats set cut in the Bat Survey; or

28.3.12 the occurrence of a Title Compensation Event.

Without prejudice to the generality of Clause 29 (Dafay Events), DBFM Co shall
give notice in writing to the Authority’s Representative as soon as it {or the
Contractor) can reasonably foresee a Delay Eveni occurring cr, if the same is not
reasonably foreseeable, as soon as it {or the Contractor} shall become aware of
a Delay Event. DBFM Co shall within fifteen {15} Business Days after such
notification, give further written details to the Authority’'s Representative which
shall include:

29.41 astatement of which Delay Event the claim is based upon,
2842 details of the circumstances from which the Defay Event arises;

28943 details of the contemparary records which DBFM Co will maintain
to substantiate its claim for extra time;

29.4.4  details of the consequences {whether direct or indirect, financial or
nen-financialy which such Delay Event may have upon completion
of the relevant Phase(s); and

29.4.5 detalls of any measures which DBFM Co proposes to adopt to
mitigate the conseguences of such Delay Event.

As soon as possible but in any event within seven {7} Business Days of DBFM
Co {or the Contractor) receiving, or becoming aware of, any supplemental
information which may further substantiate or support DBFM Co's claim then,
provided that the Phase Completion Date has not otherwise already been
revised pursuant to Clause 29.7, DBFM Co shall submit further particulars based
on such information to the Authority’s Representative.

The Authority's Representative shall, after receipt of written details under Clause
29.4, or of further particulars under Clause 29.5, be entitied by notice in writing to
require DBFM Co to provide such further supporting particuiars as he may
reasonably consider necessary. DBFM Co shall afford the Authority's
Representative reasonable facitiies for investigating the validily of DBFM Co's
ctaim including, without limitation, on-site inspection.

Subject to the provisions of this Clause, the Authority's Representative shall
revise the relevant Phase Compietion Date(s) in accordance with Clause 29.1
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29.8

{Dalay Evants) as soon as reasonably practicable and in any event within twetve
{12} Business Days of the later of:

29.7.1 the date of receipt by the Authority’s Representaiive of DBEFM Cao’s
natice given in accordance with Clause 25.4 and the date of
receipt of any further particulars {if such are required under Clause
29.6}, whichever is the later; and

29.7.2 the date of recelpt by the Authotity’'s Representative of any
supplemental information supplied by DBFM Co in accordance
with Ciause 29.5 and the date of receipt of any further particulars
(if such are required under Clause 29.6}, whichever is the later.

it DBFM Co has failed to comply with the requirements as to the giving of notice
under Clause 22.4, or has failed to maintain records or afford facilities for
inspection to the Authority’s Representative, then DBFM Co shali not be entitled
to any extension of time {and the relevant Phase Completicn Date{s) shall not be
revised) in respect of any period of delay by DBFM Co in giving notice or
providing information under Clause 29.4 and/or to the extent that its failure to
maintain records or afford facilittes for inspection to the Authority's
Representative has prevented the Authority's Representative from assessing the
consequences of the Dalay Event.

If:

29.8.1 the Authority's Representalive declines to fix a revised Phage
Completion Date(s); or

29.8.2 DBFM Co considers that a different Phase Completion Data(s)
should be fixed; or

29.8.3 there is a disagreement as to whether a Delay Event has
occuriad,

then DBFM Co shall be entited to refer the mater for determination in
accordance with Schedule Part 20 (Dispuie Aesoiution Frocedure).

Gompensation

289

25.10

H the Delay Event is a Compensation Event DBFM Co's sole tight to
compensation shaill be as provided for in Clauses 28.11 to 22.13 inclusive. To
avoid doubt, no other Delay Event shall entitte DBFM Co to recelve any
compensation save as ctherwise exprassly provided in:

20.9.1 Schedule Part 16 {Change Proiocoly in tha case of a Delay Event
referred fo in Clause 29.3.1 {subject always lo the provisions of
Ciause 32 (Changes in Law)}; or

28.9.2 Clause 32 (Changes in Law: In the casa of a Delay Event referred
to In Clause 29.3.7

For the purpuses of Clause 29.9, a Compensation Event means:

29101 any Delay Event referred to in Clause 29.3.2, Clause 29.3.3,
Clause 29.3.4, Clause 28.3.11 or Clause 29.3.12 for which, in
gach case, it has been agreed or determined pursuant to this
Clause 29 (Dajay Evants) that DBFM Co is entitled to an extension
of time; or
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29.10.2 in the period prior to a Phase Actual Completion Date, in
circumstances where there is no delay in completion of the
relevant Phase any breach by the Authority andfar any Authority
Party of any of the Authority’'s express obligations under this
Agreement to the extent that such breach is hot caused, or
contribufed to, by DBFM Co or any DBFM Co Party, or

29.10.3 the occurrence of circumstances deemed to be a Compensation
Event pursuant to Clause 10.4; or

29.10.4 Additionai Asbestos Delay; or

29105 the occurrence of circumstances deemed to be a Compensation
Event pursuant ta Clause 11,7,

2911 Subject to Clause 29.1Z. if it is agreed, or determined, that there has been a
Compensation Event, and DBFM Co has incurred loss (including loss of
revenuej and/or expense as a direct result of such Compensation Event, DBFIM
Co shall be entitled to such compensation as would place DBFM Co in no better
or worse position than it wouid have been in had the relevant Compensation
Event nat occurred. DBFM Co shall promptly provide the Authority's
Representative with any additional information he may require in order to
determine the amount of such compensation.

29.12  DBFM Co shall take ail reasonable steps so as to minimise the ioss andfor
expense referrad to in Clause 29.11 in relation to any Compensation Event and
any compensation payable shall.

28,121 exclude any amaunts incurred or to be incurred as a resuft of any
failure of DBFM Co {(or any DBFM Co Party) to comply with this
Clause 29.12; and

29.12.2 be reduced by any amount which DBFM Co has recovered or will
recover under any insurance policy {or would have recovered if it
had complied with the renuirements of this Agreement or of any
policy of insurance reguired under this Agreement} which amount,
to avoid doubt, shall not include any excess or deductibles or any
amount over the maximum amount [nsured applicable to any such
insurance poticy.

2913  The amount of any compensation due to DBFM Co under Clause 29,11 shall be
agreed between the parties or, failing agreement, determinsd pursuant to
Scheduie Part 20 {Dispute Resofution Procedure) and such compensation shall
be payable:

29.13.1in respect of compensation for a Compensation Event to the
extent resulting in Capital Expenditure being incurred the Autharity
shall compensaie DBFM Co for the actual Capital Expenditure
incurred by DBFM Co within twenty {20) Business Days of its
recelpt of a written demand accompanied by a valid VAT invoice
for the same by DBFM Co supported by ait relevant information;
and

28.13.2in all other cases in accordance with Section 6 (Changing fhe

Financfa/ Mode/) of Schedule Pant 16 (Change Protocof) as if a
Reievant Event had taken piace.
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30 RELIEF EVENTS

301

30.2

30.3

Mitigation

30.4

Far the purposes of this Agreement, subject to Clause 30.4, Relict Events mean
any of the following events:

30.1.1 fire, explosion, fightning, storm, tempest, flood, bursting or
overflowing of water tanks, apparatus or pipes, ionising radiation
{to the exient it does nat canstitute Force Majeure}, earthquake,
riot or civil commotion;

30.1.2 fadure by any statutory undertaker, utifity company, local authority
or other like body to carry out works or provide sarvicos;

d0.1.3 accidental loss ur damage to the Works and/or Facilities or any
roads servicing the samea;

30.1.4 without prejudice to any obligation of DBFM Co to provide stand
by power facilities in accordance with the Authority's Construction
Requirements, the Service Level Specification, failure or shoriage
of powar, fuel or transport;

30.1.5 blockada or embargo falling short of Force Majeure;,

30.1.8 the discovery of fossils, anfiquites and human remains requiring
action in accordance with Clause 19 {Fossils and Aniiguities); or

230.1.7 official or unefficiai strike, lockout, go slow or other dispute in each
case generally affecting the construction, building maintenance or
facilities management industry (or a significant sector of that
industry},

providad in each case that such event does not arise {directly or indirectly} as a
result of any wilful act or default of the party claiming relief and/or (i} in the case
of DBFM Co claiming relief, any DBFM Co Party and {ii) in the case of the
Authority ciaiming relief, any Authority Party.

Subject to Clauses 30.3 and 30.4, no right of termination shall arise under this
Agreement by reason of any failure by a party to perform any of its obligations
under this Agreement to the extent that such fajlure lo perform occurs because of
the occurrence of a Relief Event {and, to aveid doubt, and without prejudice to
Clause 30.9, unless expressly stated to the contrary in this Agreement, it is
acknowledged that all other rights and obligations of the parties under this
Agreement remain unaffected by the occurrence of a Relief Event},

Without projudice fo DBFM Co's tights under Clause 29 {Delay Events), DBFM
Co shall only be relileved of a failure to perform its obligations under Clauses 12
{The Design, Construction and Commissioning Process), 13 (Right of Access of
Authority’s Represenialive), 14 {Programme and Dates for Completion), 17 {Pre-
Compfetion Commissioning and Compietion} and 29 {Delay Events) caused by
Delay Events In accordance with Clause 289 (Delay Events).

Whore a parly is {or claims to be} affected by a Relief Event:

30.4.1 it shall take all reasonable steps to mitigate the consoquences of
such an event upen the performance of its obligations under this
Agreement, resume performance of its obligaticns affected by the
Reliet Event as soon as practicable and use all reascnabla
endeavours to remedy its failure to perform; and
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30.5

30.6

30.7

30.8

30.9

30.4.2 it shall not be entitied to rely upon the relief afforded to it pursuant
to Clause 30.2 of this Agresment o the extent that it is not able to
perfatrn, of has not in fact performed, its obligations undet this
Agreement due to its fallure {if any) to comply with is obiigations
under Clause 30.4.1 above.

The party claiming retief shail serve wrilien notice on the other party within five
{5} Business Days of it becoming aware of the relevant Relief Event. Such initial
notice shall give sufficient details to identify the particular event claimed to ba a
Relief Event.

A subsequent written notice shall be served by the party claiming relief on the
other party within a further five {5) Business Days of the notice referred to in
Clause 30.5 which shall contain such relevant information relating to the failure to
perform (or delay in performing} as is availabig, including {without limitation) the
effect of the Relief Event on the ability of the pariy 1o perform, the acton being
taken in accordance with Clause 30.4, the date of the occurrence of the Relief
Event and an estimate of the pericd of time required to overcotrie it {and/or its
effocts).

The party claiming relief shall notify the other as soon as the conseguences of
the Hellef Event have ceased and of when petformance of its affected
gbligations can be resumed.

if, following the issua of any notice referred to in Clause 30.6, the party claiming
refief raceives or becomes aware of any further information relafing to the Refief
Event {and/or any failure ta perfarm}, it shall submit such further information to
the other party as socon as reasonably possible.

To avoid doubt, and subject to any other express provision of this Agreement,
the occurrence of a Relief Event shall not entitle DBFM Go to any compansation.

31 FORCE MAJEURE

314

31.2

For the purposes of this Agreement, Force Majeure means any of the following
events or circumslances:

31.1.1 way, civil war, armed conilict or terrorism; or

31.1.2 nuclear contamination unless in any case DBFM Co and/or any
DBFM Co Party is the source or the cause of the contamination; or

31.1.3 chemical or biological contamination of the Works and/or the
Facilities and/or the Site and/or the Demclition Site from any of the
events referred to in Clause 31.1.1 above; or

31.1.4 pressure waves caused by devices Iravelling at supersonic
speads,

which directly causes either party to be unable to comply with all or a material
part of its ohligations under this Agreement.

Subject to Clauses 31.3 and 31.4 the party claiming relief shall be relieved from
liability under this Agreement to the exient that by reason of the Force Majeure it
Is net able to perform its cbligations under this Agreement. For the avoidance of
doubt {(but without prejudice to Clause 41 (Termination Resulting from Force
Majetire}) the Authority shall not be entitled to terminate this Agreement for a
DBFM Co Event of Defaull if such DBFM Go Event of Defauit arises from a Force
Majeure Event.
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31.3

31.4

31.5

318

M7

31.8

314

31.10

Where a party is {or claims to be) affected by an event of Force Majeure:

31.3.1 it shail take all reasonable steps tc mitigate the consequences of
such an event upecn the perfarmance of its obligations under this
Agraement, resume petformance of its obligations affected by the
evenl of Farce Majsure as scon as praclicable and use all
reasonable endeavours 1o remedy its failure to perform; and

31.3.2 it shall nat be relieved from liability under this Agreemeant to the
extent that it is not able to parform, or has not in fact performed, its
obligations under this Agreement due to its failure {i{f any} to
comply with its obligations under Clause 31.3.1.

Without prejudice to DBFM Cao’s rights under Clause 29 (Delay Evenis), DBFM
Co shall only be relieved from its obligations under Clauses 12 {The Dasign,
Construction and Commissioning Prozess), 13 {Right of Access of Authority’s
Representative), 14 (Programme and Dates for Completiony and 28 {Delay
Events) by Delay Events in accordance with Clause 29 {Defay Events).

The party claiming refief shall serve written natice on the other party within flve
(5) Business Days of it becoming aware of the relevant event of Force Majeure,
Such initial notice shall give sufficient details fo identify the particular event
clalmed to be an event of Force Majeure.

A subsequent writfen naotice shall be served by the party claiming relief on the
ather party within a further five (5) Business Days which shall contain such
relevant information relating to the failure to perform (or delay in performing) as is
available, including {without limftation) the effect of the event of Force Majeure on
the abilily of the party to perform, the action being taken in accordance with
Clause 31.3, the date of the occurrence of the event of Farce Majeurs and an
estimate of the periad of ime required to overcame it {and/or its effects).

The party claiming rellef shall notify the other as soon as tha coensequences of
the event of Force Majeure have ceased and of when perfarmance of its aftected
obligations can be resumed.

If, following the issue of any notice referred to in CGlause 31.6, the party claiming
relief receives or becomes aware of any further information relfating to the event
of Force Majeure {and/or any failure to perfarm}, it shall submit such further
information to the other party as soon as reasonably possible.

Nething in this Clause 31 shall affect the Authority’s entitiement to make
Deductions in the period during which any event of Force Majeure is subsisting.

The parties shall endeavour to agres any modifications to this Agreement which
may be equitabie having regard to the nature of an event ar evenis aof Force
Majeure. Schedule Part 20 (Dispute Resoiution Procedure} shall not apply to a
failure of the Authority and DBFM Co to reach agreement pursuant to this Clause
31.14.
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PART 8: CHANGES IN LAW & CHANGES

32

CHANGES IN LAW

General

32.1

DBFM Ceo shall take all steps necessary ta ensure that the Project Operations
are performed In accordance with the terms of this Agreement {including, without
timitation, Clause 5.2.1) following any Change in Law.,

Relevant Changes in Law

3z.2

323

Subject fo Clause 32.4.3(e} and Clause 32.4.3{f) and on the occurrence of any
Relevant Change in Law, the parties shall be entitied to seek adjustments to the
Annual Setvice Payimants o compensate for any increase or decrease {(as the
case may be) in the net cost to DBFM Co of performing the Project Operations.
Such adjustments {f any} will be calculated In accordance with and subject to

Clause 32.4.

Relevant Change in Law means any of the following;

32.3.1

32.3.2

32.3.3

the occurrence of any Discriminatory Change in Law having an
impact on the cost of performance of the Project Operations;

the occurrence of any Specific Change in Law having an impact
on the cost of performance of the Project Operations; or

the occurrence, after the relevani date, of any Change in Law
which requires any work of alterafion, addition, demclition or
extansion or variation in the quality or function of the Facllities
which is not Maintenance Work or work which DBFM Co wouid
otherwise be required to underiake to comply with its obligations
under this Agreement. For the purposes of this Clause 32.3.3, the
relevant date shall in respect of a Phase be the later to occur of
the Phase Completion Daie and the Phase Actual Completion
Date, save where the Phase Actual Completion Date is detayed by
a Compensation Event, a Delay Event referrad o in Clause 29.3.1
or by a Delay Event teferred to in Clause 29.3.7, in which case the
relevant date shall be the later to occur of the Phase Completion
Date and the date on which the Waorks relating to the relevant
Phase would havs been completed in accordance with this
Agreement had the relevant Compensation Event or Delay Event
not occurred,

provided that:

{a} such Change in Law was not reasonably foreseeable
at the date of this Agreement by an sxperienced
contractor performing operations similar to  the
relevant the Project Operations, on the basis of draft
biils published in Gavernment green cr white papers
or other Government departmental consultation
papers, bills, draft statutary instruments or draft
instruments or proposals published in the Official
Journal of the European Union, in each case
published:

(i) pricr to the date of this Agreement; and
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{iiy in substantially the same form or having
substantially the same &ffect as the
Relevant Change in Law; and

{b} a Change in Law relating to the application for,
coming into effact, terms, implementation, repeal,
revocation ar atherwise of any Planning Permission
shall not constitute a Retevant Change in Law,

324 QOn the nccurrence of a Relevant Change in Law:

32.4.1

32.4.2

32.4.3

either parly may give notice to the ofher of the occurrence of the
Relevant Change in Law;

the parties shali meet within fifieen (15) Business Days of the
ncfice referred to in Clause 32.4.1 to consuit and seek to agree
the effect of the Relevant Change in Law. If the parties, within
fittaon {15} Business Days of this meeting, have not agreed the
pcourrence or the effect of the Relevant Change in Law, either
party may refer the question of whether a Relevant Change in Law
has occumred or the effect ot any Relevant Change in Law for
resolution in acvordance with Schedule Part 20 (Dispute
Hesclution Procedure}; and

within fifteen {15} Business Days of the agreement or
determination referred to in Clause 32.4.2 above, the Authority's
Representative shall issue an Authority Change Motice and the
relevant provisions of Schedule Panl 16 {Change Protocod) shall
apply except that:

(a) DBFM Co may give notice to the Authority's
Representative that it objects to such an Autharity
Change Notica only on the grounds that the
implementation of the Change would not give offect to
or cormply with the Ralevant Changs in Law;

(b} the Authority shail {i} agree the impiementation of the
Low Value Changse; or ({ii} confirm the estimate for
the Medivm Value Change; or {iii} approve the High
Value Change Stage 2 Submission, (as appropriate)
in respect nf the Change in accordance with the
relevant provisions of Schedule Part 16 {Change
Protocoh;

{c) the provisions of Clause 11 (Consenis and FPlanning
Approval) shall apply;

{d; the Authority shall not be entitted to withdraw any
Authority Change Nofice or its agreement as to the
implementation of the Low Value Changs,
confirmation of an estimate for the Medium Value
Change or approval of a High Value Change Stage 2
Submission {as appropriate), issued in accordance
with this Clause 324,

(e} DBFM Co shall, without prejudice to its general
abligation to comply with the terms of this Agreement:

{iy use all reasonable endeavours to mitigate
the adverse eftects of any Aelevant Change
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General Change in Law

in Law and take all reasonable steps 1o
minimise any increase in cosis arising from
such Relevant Change in Law; and

i use all reasonable endeavours fo lake
advantage of any positive or beneficial
effecis of any Retevant Change in Law and
take ail reascnable steps to maximise any
reduction in  costs  arisihg from such
Relevant Change in Law; and

{fs any compensation payable, or reduction to the
Annual Service Payments, shall be calculated in
accordance with the refevant provisions of Schedule
Part 16 (Change Frotocol) provided that,

{0 the amount of any compensation payable;
or
{i the amount by which the Annuai Service

Payment is tc be reduced,

shall not take into account any arsounts Incurred or to
be incurred as a resuit of DBFM Co's failure to
comply with Clause 32.4.3(e) above.

32.5 Either party may give notice to the other of the need for a Change which is
necessary in order to enable DBFM Co to comply with any Change in Law which
is not a Relevant Change in Law, in which event;

32.5.1

32.5.2

the parties shall meet within fifteen {15) Business Days to consult
and seek to agree the effect of the Change in Law and any
Change required as a consequence. {f the partles, within fifteen
{15} Business Days of this meeting, have noi agreed the
occunrence or the effect of the relevant Change in Law, oither
party may refer the guestion of whether a Change in Law has
oceurred or the effect of the Change in Law for resolution In
accordance  with  Schedule Part 20 (Dispufe Hesolution
Procadure); and

within fifteen (15) Business Days of the agreement or
determination referred to in Clause 32.5.1 above the Autharity's
Representative shall, if it is agreed or determined that a Change is
required in order ic comply with the Change in Law, issue an
Authority Change Notice and the relevant provisions of Schedule
Part 16 {Chanmge Protoco) shall apply except that:

{a} DBFM Co may give notice to the Authority's
Representative that it objects to such an Authority
Change MNotice only on the grounds that the
implemeniation of the Change wolid not give affect to
or comply with the Change in Law;

{b} the Authority shall {i) agree the implementation of the
Low Value Change; or {li} confirm the estimate for the
Medium Value Change; or i} approve the High
Value Change Stage 2 Submission, {as appropriate)
in respect of the Change in accordance with the
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refevant provisions of Schedule Part 16 {Change
Profocoh;

i) the provisions of Clause 11 {Consenfs and Plannhing
Approval shail apply;

{d) the Authority shall not be entitled to withdraw any
Authority Change Notice or iis (i} agreement as to the
implementation of the Low Value Change; or {ii}
confirmation of an estimate for the Medium Value
Change; or (i} approval of a High Value Change
Siage 2 Submission (as appropriate), issued in
accordance with this Clause 32.5 {Generaf Changes
in Law); and

{e) DBFM Co shall not be entied to any payment or
other compensation or relief from any performance of
jts obligations under this Agreement in respect of
such Change in Law or associated Change {or the
consaquences of either).

33 CHANGE PROTOCOL

The provisions of Schedule Part 16 (Change Protocol) shall have effect in respect of
Changes except as otherwise expressly provided in this Agreement.
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PART 9: FINANCIAL

a4

PAYMENT

Service Payments

34.1 DBFM Go shall not e entitled 1o receive any Monthly Service Paymenis until the
Payment Commencement Date 1. Subject to the provisions of this Agreement,
the Authority shall pay DBFM Co the Monthly Service Paymenis in respect of
vach Contract Month following Payment Commencement Date 1 in accordance
with the provisions of this Clause 34 and Schedule Part 14 (FPayment

Mechanismj.

invoicing and payment arrangements

34.2 The provisians of this Clause 34.2 apply to the issue of invoices in respect of the
Monthly Service Payment by DBFM Co under this Agreement:

34,21 On or before the third (3" Business Day of each Contract Month
DBFM Go shall submit to the Authority an invoice {"Monthly
Invoice™) aggregating the following: *

(@)

(&)

{c)

the Monihly Service Paymeant for that Gontract Month,
calculated in accordance with Section 2 {Calculation
of Service Payments) of Schedule Part 14 (Payment
Mechanismy;

adjustments to reflect previous over-payments and/or
under~payments {each adjusted stated separately};

any other amounts due by one party to the other {and
where owed by DBFM Co showing as a negative
figure);

any VAT payable in respect of the above amounts;
NOT USED;

as a negative figure, in respect of the Monthly Invaice
issuad during the final Contract Month only, an
armount equivalent to twice the monthly average of
the Deductions incurred in the previous six Contract
Manths (“Estimated Deductions™,

and setting out the date of the invoice, the due date for payment of the
invoice and the account to which payment is to be made fogether with
supporting information that cleady seis out the derivation and calculation
of amounts referred to in the Monthly invoice.

34.2.2 Subject to Clauses 34.2.3 and 34.2 and the submission of the
supporting information referrad to in Clause 34.2.1, where a
Monthly Invoice shows a net amount owed by the Authority to
DBFM Co, the Authority shall pay the amount of the Monthiy
invoice within fifteen (15} Business Days of its submission and
defivery aof a vaiid VAT invoice in respect thereof. Where a
Monthly invoice shows a net amount owed by DBFM Co fc ihe
Autharity, DBFM Co shall pay that amount to the Authority within
fifteen {15) Business Days of the Manthly Invoice or, at the option
of the Authority, carry forward that amount fo the next Monthly
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Invoice io reduce amounts which would otherwise be owed by tha
Autharity to DBEFM Co.

34.2.3 Within ten (10} Business Days of the Expiry Date, DBFM Co shall
provide to the Authority a Performance Monitoring Report in
respect of the final two Coniract Months. If the Deductions
incurred in the final two Contract Months exceed the Estimated
Deductions, DBFM Ca shall pay to the Authortity an amount equai
to the excess within thirty (30) Business Days of receipt of an
invoice therefor. If the Estimated Deductions exceed the
Deductions incutred in the final two Contract Months the Authority
shall pay to DBFM Co an amount equal to the excess within thirty
{30) Business Days of raceipt of an invoice therefor.

34.2.4 On or before the twalith (12" day of each Contract Month DBFM
Co shall submit to the Authority & Monthly Service Report in
respect of the immediately preceding Contract Month. The
Manthiy Service Report shall set out, in respect of the immediately
preceding Contract Month:

{a) details of each and the aggregate amount of all
Deductions incurred in relation to Perforrmance
Failures;

(b} details of each and the aggregate amount of all

Deductions incurred in refation to Availability Faiiures;

{c) other information detailed in Schedule Part 12
{Service Reguirements),

34.2.5 The parties shall endeavour to agree the contents of a Monthly
Service Report within seven (7) Business Days of Its submission in
accordance with Clause 34.2.4, failing which either party may rafer
the matter to the Dispute Resolution Procedure,

Manner of payment

34.3

Disputes

34.4

All invaices under this Agreement shall be raised in Pounds Sterling and the
money of account and money of payment in respect of all paymeants, llabililies
and claims {including any accrued rights) under this Agreement at any time shall
remain denominatad in and be made in Pounds Sterling. All payments under this
Agreemant shall be made in Paunds Sterling by electronic transfer of funds for
value on the day in question o the bank account of the recipient (located in the
United Kingdam) specified In the relevant invoice, quoting the invoice number
against which payment is made.

if the Authority {acting in good faith) disputes all or any part of the Monthly
Service Payments calculated In accordance with Clause 34.2 {invoicing and
Payment Arrangemenis;, the undisputed amount of the Monthly Service
Payment shall be paid by the Authority in accordance with Clause 34.2 {invoicing
and Payment Arrangementsy and the provisions of this Clause 34.4 shail apply.
The pariies shall use all reasonable endeavours fo resolve the dispuie in
question within ten (10} Business Days of the dispute arising. if they faif so to
resolve i1, aither pany may refer the matter to the Dispute Resalution Procedure.
Following resolution of the dispute, any amount agreed or datermined fo have
been payable shall be paid forthwith by the Authority to DBFM Co, together with
interest on such amount calculated In accordance with Clause 34.5 {Late
Payments).
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35

Late Payments

34.5

Set-0Off

34.6

34.7

Each party shall be entitted, without prejudice to any other right or remedy, to
receive interest on any payment not duly made pursuant fo the terms of this
Agreement on the due date calculated from day to day at a rate per annum equal
to the Defauit Interest Rate and including from the day after the date on which
payment was due up to and including the date of payment.

Subject to Clause 46.12, whenever any sum of maney shall be agreed, or
determined, as due and payable by DBFM Co to the Authority, such sum may at
the Authority's discretion be deducted from or applied to reduce the amount of
any sum then due, or which at any time afterwards may become due, to DBFM
Co from the Authority under this Agreement provided that the Authority has given
DBFM Co not less than ten {10} Business Days’ notice of its intention o deduct
of apply such sum.

Whenever any sum of money shall be agreed, or determined, as due and
payahble by the Authority to DBFM Co, such sum may at DBFM Co's discretion
be deducted from or applied to reduce the amount of any surn then due, or which
at any time afterwards may become due, from DBFM Co to the Authorty under
this Agreement provided that DBFM Co has given the Authority not less than ten
{10} Business Days’ notice of s intention to deduct or apply such sum.

VAT AND CONSTRUCTION INDUSTRY TAX DEDUCTION SCHEME

VAT

35.1

35.2

35.3

5.4

All amounts stated fo be payable by either party under this Agreement shail be
exclusive of any VAT properly chargeable on any amount.

Each party shall pay to the other parly any VAT properly chargeabte on any
supply made to it under this Agreemant providad that it shall first have received
from the other parly a valid tax invoice in respect of that supply which complies
with the requirernents of Part Il VAT Regulations 1995.

If either party {referred to in this Clause as the “Firat Party”} shali consider that
any VAT which the other parly (referred o in this Clause as the "Second Party”)
claims to be properly chargeable fo the First Party in connection with this
Agreement is not in fact properly so chargeable, the First Party shall be entitled
1o require the Second Parly to obtain a clearance irom the Commissioners for
Revenue and Customs {or, if relevant, such other body as is charged at the time
with the colleclion and management of VAT) (referred to in this Clause as the
‘Commissicners™} as to the VAT (if any) properly so chargeable. The Second
Party shall forthwith request the Commissioners for such a clearance.

The following further provisions shall apply in respect of the application for a
clearance in accordance with Clause 35.3;

35.4.1 prior to submitting its request for such a clearance and any further
communication to the Commissioners in connection with the
obtaining of the clearance, the Second Party shall first obtain the
agreement of the First Farty to the cantents of such request and
any such further communication, such agreement not to be
unreasonably withhald or delayed;

35.4.2 the Second Farty shall provide fo the First Party coples of all
communications received from the Commissioners in connection
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a55

35.6

357

with the application for a clearance as soaon as practicable after
receipt; and

35.4.3 the Second Party shall use all reasonable endeavours (including
without fimitation the provision of such additional information as
the Commissioners may require) to obtain such a clearance as
soon as reasonably practicable following the initial request.

H a clearance is required by ihe First Party under Clause 35.3, the First Party
shaili not be obliged to pay the VAT so claimed by tha Second Party uniess and
untll a clearance is recelved from the Commissioners which states that a sum of
VAT {the "VAT Sum") is properly so chargeable or the Commissicners state that
they are not prepared to give any ciearance on the matler. In this cass, then
subject to Clauses 35.6 and 35.7 and provided that the First Party shall first have
received a valid tax invoice which complies with the requirements of Part HF VAT
Hegulations 19895 and which states the VAT Sum 1o be the amount of VAT
chargeable to the First Party, the First Party shall pay the VAT Sum (and any
interast or penalties attributable to the VAT Sum) to the Second Party.

If the First Party disagrees with any clearance obtained pursuant to Clause 35.3
by tha Second Party from the Commissioners, then the Second Party {provided
that it is indemnifiad o its reasonable satisfaction against all costs and expensas
including Interest and penalties which it may incur in relation thereto) shall take
such action and give such information and assistance to the First Party as the
First Party may require to challenge such clearance or otharwise to resist or
avoid the nposition of VAT on the relevant supply.

The foliowing turther provisions shall apply if the First Party shali exercise ils
rights under Clause 35.6:

35.7.1 the action which the First Party shall be entitted to require the
Second Party to take shall Include {without limitation} contesting
any assessment to VAT or other relevant deterrnination of the
Commissioners before any VAT tribunal or court of competent
jurisdiction and appealing any judgement or decision of any such
tribunal or court;

35.7.2 if the Second Party shall be requirad to pay to or deposit with the
Commissicners a sum equal to the VAT assessed as a condition
precedent to its pursuing any appeal, the First Party shall, at its
election, either pay such sum to the Commissioners on bhehalf of
the Second Party or on receipt of proof in a form reasonably
satisfactory to the First Party that the Secaond Party has paid such
sum to or deposited such sum with the Commissioners the First
Party shall pay such sum to the Sacond Party;

35.7.3 save as spedcifically provided in Clause 35,5, the First Party shaii
not be obliged to pay to the Second Party any sum in respect of
the VAT in dispute to the Second Party or in respect of VAT on
any further supplies made by the Second Party to the First Party
which are of the same type and raise the sama issues as the
supplies which are the subject of the relevant dispute unless and
until the final outceme of the relevant dispute is that it is either
determined or agreed that VAT is properly chargeable on the
relevant supply or supplies; and

357.4 the Second Pary shall account to the First Party for any costs

awarded to the Second Party on any appeal, for any sum paid to
or deposited with the Commissioners in accordance with Clause
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35.7.2 which is repayable to the Secand Party and for any inferost
1o which the Second Party is entifled in respect of such sums.

Changes in recoverability of VAT

35.8 Subject to Clause 35.9, |, foliowing a Change in Law, DBFM Co becomes unable
to recaovar VAT attributable 1o supplies to be made to the Authority by DBFM Co
pursuant to this Agreement, the Authority shall ensure that DBFM Co is left in no
better and no worse pasition than it would have been had such Change in Law
not occurred fincluding but not limited to making such amendments to this
Agreement as DBFM Co and the Authority shall agree acting reasonably),
provided that DBFM Cn shall use all reasonable endeavours to mitigate the
adverse affects of any such Change in Law.

359 The provisions of Clause 35.8 shall apply only if (and to the extent that} the
Change In Law was not reasonably foreseeabie at the date of this Agreement by
an experienced contractor parforming operations similar to the relevant Works on
the basis of draft bills published in Government green or white papers or other
Government depanmental consuitation papers, bills, draft statutory instruments
or draft instruments or proposals published in the Official Journal of the
Eurcpean Union, in each case published:

35.9.1 prior to the date of this Agreement; and
35.9.2 in substantially the same form as the Change in Law.
Construction Industry Tax Deduction Scheme

3510  This Clause 35.10 {Construction industy Tax Deduction Schems} relates to the
Construction industry Tax Deduction Schama:

35,10.1In this Clauss 35.10 (Conairucion indusiry Tax Deduction
Scheme) {but not otherwiss):

{a) “the Act” means the Finance Act 2004;

{0)] “‘the Hegulations” means the Income Tax
{Construction Industry Schama) Regulations 2005 (SI
2005/2045y;

{c) “the Legislation® means Chapter 3 Part 3 of the Act

and the Regulations, takan together;

{d) “Contractor” means a parsch who is a contractor for
the purposes of Chapter 3 Part 3 of the Act; and

{e) “sub-contractor” means a person who is a sub-
contractor for the purpeses of Chapter 3 Part 3 of the
Act.

35.10.2 Each of the Authorty and DBFM Co shall comply with the
Legislation.

35.10.31f any payment due from tha Authority to DBFM Co under this
Agreement is a contract payment undar saction B0{1} of the Aci,
then the Authority, as Contractor, shall {not jater than fifteen {15)
Busingss days before the first such payment is due to be made)
verify, in accordance with paragraph 6 of the Reguiations, whathar
the sub-contractor is registerad for gross payment or for payment
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under deduction or is not registered under Chapter 3 Part 3 of the
Act.

35.10.4 lf any payment due from the Authority to DBFM Co under this
Agreement is a contract payment under section 60{1) of tha Act,

then:

{a) if DBFM Co is registered for gross payment under
socfion 63(2) of the Act, the Authority shall make a
payment to DEFM Co without any deduction;

{b} if DBFM Co is not registered for gross paymenis

under section 63{2} of the Act, the Authority shall
make a payment to DBFM Co, subject to the
deduction of the relevani percentage in accordance
with saction §1{1) of the Act, and thereupon Clause
36.140.6 below shall apply.

35.10.51f any dispute arises between the Authority and DBFM Co as to
whethar any payment due by the Authority to DBFM Co under this
Agreement is or is not a contract payment by vitue of the
exemption in Regulation 23 of the Regulations, the parties will
jointly apply to HM Revenue and Customs for a wrilten clearance
and until such clearance is recelved it shall be assumed that such
payment is a contract payment and the provisions of Clause 35.10
{Consiruction Industry Tax Deduction Scheme) shall apply
accordingly.

35.10.6 The Authority shall be entitled to make a deduction at the rate
specified in section 61{1} of the Act or at such other rate as may
be in force frum time to time from the whole of any payment to
DBFM Co (and not just that part of such payment which does not
mpresent the direct cost to DBFM Co or any ofther person of
materials used or to be used in carrying out the construction
nperations to which the relevant payment relates} unless prior to
making such payment the Authority shall have received written
confirmation from HM Revenue and Customs {obtained by and at
the expense of DBFM Co} in a form which is reasonably
satisfactory 1o the Authority directing the Authority 1o make the
deduction against onty a specified amount or propoertion of any
such payment to DBFM Co.

35.10.7 Where any error ar omission has occurred in calculating or making
any payment under this Clause 35,10 {Canstruction Industry Tax
Deduction Scheme) then:

{a) in the case of an aver deduction, the Authority shall
correct that error by repayment of the sum over
deductad to DBFM Co; and

{b) in the case of an under deduction, DBFM Co shali
correct that error or omission by repayment of the
sum under deducted to the Authority.

35.10.8 The Authority shall send promptly to H M Revenue & Customs any
returns required by the Legislation, and shall provide to DBFM Co
a payment statement (where appropriate} and/or such other
information as may be required by the Legislation in relation to any
contract payment.
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36

37

38

35.10.9 6 vompliance with this Clause 35.10 involves the Authority or
DBFM Co in not complying with any other of the terms of this
Agreement, then the provisions of this Clause shall prevail.

NOT USED

FINANCIAL MCDEL

37

37.2

Unless otherwise agreed betwaan the parties, any amendments to the Financial
Model shall reflect, be consistent with and be made only In accordance with the
provisions of this Agreement, and shall in ali cases be sulyject to the prior written
approval of the Authority {such approval not to be unreasonably withheld ar
delayad). In the event that the parties fall to agree any proposed ameandmentis fo
the Financial Model, the matter shail be referred for resolution in accordance with
Schedule Part 20 {Dispule Resolution Procedurs).

Following any amendment of the Financial Model in accordance with this
Agreement, DBFM Co shall promptly deliver a copy of the revised Financlal
Madei to the Authority in the same form as the original form {or such othar form
as may be agreed by the parties from time to time).

RECORDS AND OPEN BOOK ACCOUNTING

Records and Reports

The provisions of Schedule Part 19 {Record Frovisions) shall apply (o the keeping of
records and the making of reports.
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PART 10: TERMINATION

39 AUTHORITY EVENTS OF DEFAULT

39.1 For the purpeses of this Agreement, Authority Events of Default means any of
the following events or circumstances:

3911

39.1.2

33.1.3

39.1.4

39.1.6

DBFM Co’s options

the Authorily is in material breach of its obligations under Clause 9
{Mature of Land Imterests) (other than as a consequence of a
breach by DBFM Co of its abligations under this Agreement) and
such breach materially advarsaly affects the abiiity of DEFM Co to
perform jts material obligations under this Agreement for a
continuous period of not less than thirty {30} Business Days; or

the Authority fails {o pay any sum or sums due to DBFM Co under
this Agreement {which sums are not in dispute) which, either
singly or In aggregate, excead(s} the amount of the Monthly
Service Payment from time to time and such failure continues for
thirty {30} Business Days from receipt by the Authority of a notice
of non payment frorn DBFM Co; or

the Autherity is in breach of its obligations under Clause 57.4; or

an expropriation, sequestration or requisition of a material part of
the Agsets and/or shares of DBFM Co or Holdco by the Authority
or any Relevant Authority; or ‘

the Authority is sequestrated undsr the Bankruptcy {Scotland} Act
1985 or otherwise becomes insolvent and its obligations are not
otherwise transferred to ancther party such as s referred to in
Clause 57.4.

39.2-  On the occurrence of an Authorily Event of Default, or within a reascnable time
after DBFM Co becomes aware of the same, and while the same is still
subsisting, DBFM Co may, at its option:

3221

39.2.2

in respect of execution of the Works, suspend performance by it of
fts obligations undar this Agreement untif such time as the
Autharity shall have demonstrated to the reasonable satisfaction of
DBFM Co that it is capable of performing, and will perform, is
obligations under this Agreement; or

serve notice on the Authority (or such other party as may be
notified in advance in writing by tha Authority to DBFM Co} of the
occurrence (and specifying details] of such Authority Event of
Default. If the relevant matter or circumsiance has not been
rectified or remedied by the Authority {or otherwise) in respact of
Clause 39.1.1, Clause 39.1.3, Clause 39.1.4 or Clause 39.1.5
within sixty {80} Business Days of such notice, and in respect of
Ciause 39.1.2 within thirty {30} Business Days of such nofice,
DBFM Co may serve a further notice on the Authority (or iis
supstitute notified in accordance with this Clause 39.2.2)
terminating this Agreement with immediate effect.

39.3 DEFM Co shall not exercise or purport to exercise any right to terminate this
Agreement {or accept any repudiation of this Agreement} except as expressly set
out in this Agreement,
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40 DBFM CO EVENT OF DEFAULT
OBFM Co Event of Default

40.1 Fuor the purpases of this Agreemeni, DBFM Co Event of Default means any of
the foilowing events or circumstances:

insoivency

40.1.1 the occurrence of any of the following events in respect of DBFM
Co, namely:

(a) any arrangement or compasiticn with ar for ihe
benefit of credifors {including any voluntary
arrangement as defined in the Insolvency Act 1986}
heing entered into by or in relation to DBFM Co;

(b) a receiver, administrator, administrative receiver or
other encumbrancer taking possession of or being
appointed over, or any distress, executicn or other
process heing levied or enforced {and not being
discharged within fen {10} Business Days} upon, the
whole or any material part of the assets of DBFM Co;

(c) DBFM Co ceasing to carry on business;

{d) a petition being presentad (and not being discharged
within twenty {20) Business Days), or a resclution
being passed or an order being mada for the
administration or the winding up, bankrupicy or
dissolution of DBFM Co; or

{e} if DBFM Co shall suffer any event analogous to the
events set out in Clauses 40.1.1(a) to {d) in any
junsdiction in which # is incorporated or resident;

Long stop
40.1.2 DBFM Co failing to achleve {a} the Phase 1 Actual Completion
Date by the relevant Long Stop Date; and/ or (b} the Phase 2
Actual Compietion Date by the relevant Long Stop Date.

Defauit

{a) DBFM Co commiting a material hreach of its
obligations under this Agreement which has a
material and adverse effect on the dslivery of the
Community Services {other than as a consequence of
a breach by the Autharity of its obligations under this
Agresment);

()] DBFEM Co wilfully breaches Clause 4.4;
40.1.4 DBFM Co abandoning this Agreement;

Health and salety
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40.1.5

at any time after the relevant Phase Actual Completicn Date
DBFM Co committing a material breach of its pbligations under
this Agreement {other than as a consequenca of a breach by the
Authority of its obligations under this Agreement} which results in
the criminal investigation, prosecution and conviction of DBFM Co
or any DBFM Co Party or the Authority under the Health and
Safety Regime (an “H&S Conviction”} provided that an H&S
Conwiction of a DBFM Co Party or the Authority shall not constitute
a DBFM Co Event of Default if, within ninety (90) Business Days
from the date of the H&S Conviction (whether or not the H&S
Conviction is subject o an appeal or any further judicial process),
the involvement in the Project Operations of each retevant DBFM
Co Party {which in the case of an individual directer, officer or
employee shall be deemed to include the DBFM Co Party of which
that person is a director, offlcer or employee} is terminated and &
raptacernent is appointed by DBFM Co in accordance with Clause
47.5 {Sub-contractorsy;

in determining whether {0 exercise any right of termination or right te
require the termination of the engagement of a DBFM Co Party pursuant
to this Clause 40.1.5, the Authority shail:

Change in Control

40.1.6

Assignation

401.7

Deductions

40.1.8

Warning Notices

40.1.9

{a} act in a reasonable and proportionate manner having
regard to such mattsre as the gravity of any offence
and the identity of the person committing it; and

{D) give all due consideration, where appropriate, 1o
action other than termination of this Agraement;

the occurrence of any Change in Control which is prohibited by
Clause 58 (Qwnership information and Chahges in Conirol);

DBFM Co failing to comply with the provisions of Clauses 57.2 or
47.5;

the total Deductions in each of any three Contract Months in any
six consecutive Contract Months is aqual to or greater than 1% per
cent of the Annual Service Payment for the current Contract Year;

{a) DBFM Co is awarded a total of five {5} or more
Warning Notices; and

(b} all of the Deductions to which atf least five (5) of the
Waming Notices relate have been previously suffered
in any peried of 12 consecutive months; and

ic) none of the Warning Notices referred to in paragraph

{b} have been awarded later than 6 months after the
expiry of such 12 month period;
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Payment

40.1.10 DBFM Co faiiing to pay any sum or sums due fo the Authority

Insurance

under this Agreement {which sums arc not in dispute} which,
gither singly or In aggregate, exceed(s) £50,000 {index linked) and
such failure continues for sixty (60} Business Days from receipt by
DBFM Co of a notice of non payment from the Authority; or

40.1.11 a breach by DBFM Co of its abligation to take out and maintain the

Notification

insurances required by Clauses 53,1 and 53.2.

402 DBFM Co shall notify the Authority of the cccurrence, and details, of any DBFM
Co Event of Default and of any event ar circumstance which is likely, with the
passage of time or otherwise, fo constitute or give rise to a DBFM Co Event of
Default, in either case promptly on DBFM Co becoming aware of its occurrence,

Authority’s options

40.3 On the accurrence of a DBFM Co Event of Defaulf, or within a reasonable time
after the Authority becomes aware of the same, and while the same is subsisting,
the Autharity may:

40.3.1

40.3.2

40.3.3

in the case of the DBFM Co Evantz of Default referred te in
Clauses 40.1.1 {/nsolvency), 40.1.2 {Long Stop), 40.1.3{a), 40.1.5
{Health and Safety), 4016 (Change in Conlro), 401.7
{Assignation), 40.1.8 (Deductfons} 401.8 (Warning Nofices), or
401,10 (Paymenf), terminate this Agreement in iis enfirety by
notice in wiiting having immedlate effect;

in the case of any DBFM Co Event of Dafauit referred to in Clause
40.1.3(a) and 40.1.4, serve notice of default on DBFM Co
requiring DBFM Co at DBFM Co's option eithet:

(aj to remedy the DBFM Go Event of Default referred to
in such notice of default {if the same Is continuing}
within twenty {20} Business Days of such notice of
default; or

(s} to put forward within twenty (20} Business Days of
such notice of defauit a reasonable programme {set
out, if appropriate, in stages) for remedying the DBFN
Co Event of Default. The programme shait specify in
reasonable deiail the manner in, and the latest dats
by, which such DBFM Co Event of Default is
proposed fo be remedied {DBFM Cao shall only have
ths option of putting forward a programme in
accordance with this Clause 40.3.2(b} if it first notifies
the Autherity within ten {10) Business Days of such
notice of default that it proposes te do so); and

in the case of any DBFM Co Event of Default referred to in Clause
40.1.11 {Insurance) serve notice of default on DBFM Ca requiring
DBFM Co to remedy the DBFM Co Event of Defauit (if the sams is
continuing} within twenty (20) Business Days of such notice of
defauit,
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Remedy provisions

40.4

40.5

Where DBFM Co puts forward a programme in accordance with Clause
40.3.2{b}, the Authority shall have twenty (20} Business Days from receipt of the
same within which to notify DBFM Co {acting reasonably) that it does nof accept
the programma, faiting which the Authority shall be deemed to have accepted the
programme. Where the Autharlty notifies DBFM Co that it does not accept the
programme as baing reasonabie, the parties shall endeavour within the following
five {3} Business Days to agree any necessary amendments to the programme
put forward. In the absence of agreement within five {5} Business Days, the
question of whether the programme {as the same may have been amended by
agreement} will remedy the DBFM Co Event of Default in a reasonabie manner
and within a reascnable time period {and, it not, what would be a reascnable
programme) may be referred by either party for resolution in accordance with
Schedule Part 20 (Dispute Resofution Frocedure).

If:

40.51 ths DBFM Co Event ot Detault notified in a notice of default served
under Clause 40.3.2 or Clause 40.3.3 {as the case may be) is not
remedied bafore the axpiry of the period referred to in Clause
4(,3.2(a} or Clause 40.3.3 {as appropriate); or

40.5.2 whare DBFM Co puts forward a programme pursuant to Clause
40.3.2{b)} which has been accepted by the Authority or has been
determined to be reasonable and DBFM Co fails to achieve any
element of the programme or the end date for the programma {as
the case may be}; or

40.5.3 any pregramme put forward by DBFM Co pursuant o Clause
40.3.2{b) is rejected by the Authority as not belng reasonabie, and
the Dispute Rasolution Procedure dees not find against that
rejection,

then the Authority may terminate this Agreement in its antirety by written notice to
DBFM Co with immediate offect, Provided that for the purposes of Clause 40.5.2 if
DBFM Ca’s performance of the programme is adversely affected by the
occurrence of Force Majeure, a RAefief Event or an Excusing Cause then, subject
to DBFM Co complying with the mitigation and cther requirements in this
Agreement concerning Force Majeura, a Reliet Event or an Excusing Cause {as
the case may be), the time fur performance of the programme or any retevant
element of it shall be deemed to he extended by a period equal to the delay
caused by Force Majeure, the Relief Event or the Excusing Cause (as the case
may be} which is agread by the parties or determined in accordance with Schedule
Part 20 { Dispute Aesclution Procedure).

Authorily’s cosls

40.8

40.7

DBFM Co shall reimburse the Authority for all reasonable costs incurred by the
Authority in exercising any of its rights pursuant to this Ciause 40 (DBFM Co
Event of Defauify (including, without Jimitation, any rsievant increased
administrative expenses). The Authority shali take reasonable steps to mitigate
such costs.

The Authority shali not exercise, or purport to exerciss, any right to terminate this
Agresment except as expressly set out in this Agroement, The rights of the
Authority (to tarminate or otherwise) under this Clause are in addition (and
without prejudice} to any right which the Authority may have to claim the amount
of loss or damage suffered by the Authority on account of the acts or omissions
of DBFM Co {or to take any action other than termination of this Agreement.
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40A

41

42

43

44

PHASE 1A LONG STOP DATE

If, DBFM Co fails to achieve the Phase 1A Actual Completion Date by the Phase 1A Long
Stop Date, the Authority may by ifself {or may engage others to) carry out the works
necessary to complete Phase 1A at tha risk and cost of DBFM Co. Tha parlies agree that
this should be the sole and exclusive remedy of the Authorlty in respect of a failure by
DBFM Co io achieve the Phase 1A Actual Completion Date by the Phase 1A Long Stop
Date and the parties also agree thal the Authority will be entitted to recover all sums
properly incurred by the Authority from DBFM Co as a debt due in accordance with Clause
34 {Fayment).

TEAMINATION RESULTING FROM FORCE MAJEURE

If, in the circumstances referrad to in Clause 31 (Force Majsures), the parties have failed to
reach agreement on any madification o this Agreement pursuant to Clause 31 (Force
Maleura) within six (6) calendar months of the date on which the party affected serves notice
on the other party in accordance with Clause 31 {Force Majeurs) either party may at any
time afterwards terminate this Agreement by writen notice to the other party having
immediate effect provided always thai the effects of the relevant eveni of Force Majeure
continues to prevent either party from performing any matertal obligation under this
Agraement,

AUTHORITY YOLLINTARY TERMINATION

421 The Authority shall be entitled to terminate this Agreement at any time on six {6}
months’ written notice to DBFM Co. In the event of notice being given by the
Authority in accordance with this Clause, the Authority shall, at any time before
the expiration of such notice, be entitled to direct DEFM Co, where the Warks {or
any part or parts of the Works) or any Service (or any elemenis of any Service)
have not keen commenced, to refrain from commencing any such Works or
Services (or to procure the same).

422 NOT USED.

EXPIRY

This Agreement shall terminate automatically on the Expiry Dale unless it shall have been
terminated earlier in accordance with the provisions of this Agreement. To avoid doubt,
DBFM Co shall not be entitied to any compensation for termination of this Agreement on the
Expiry Date.

CORRUPT GIFTS AND PAYRMENTS
Prohibitioh on corruption
44 .1 The term “Prohibited Act” means:

4411 offering, giving or agreeing to give to the Authority or any other
public body or to any person employed by or on behalf of the
Authority or any other public body any gift or consideration of any
kind as an inducement or reward:

{a} for doing or not doing {or for having done or not
having done} any act in relation to the obtaining or
perdormance of this Agreement or any other
agreement with the Authority or any other public
body; or

b} for showing or not showing favour or disfavour to any
person In relation to this Agreement or any other
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agreement with the Authority or any other public
body;

44,1.2 entering into this Agreement or any other agreement with the
Authonty or any other public body in connection with which
commission has been paid or has been agreed fo be paid by
DBFM Co or on its behalf, or {o its knowledge, uniess bsfore the
relevant agreement is entered into particulars of any such
commission and of the terms and conditicns of any such
agreement for the payment of such commission have been
disclosed in writing fo the Authority;

44.1.3 committing any offence:
(a) under the Bribery Act 2010;

{B) under any Law creating offences In respect of
fraudulent acts; ot

{c} at common law, in respect of fraudulent acts in
refation to this Agreement or any othar agreement
with the Authority or any other public body; or

44.1.4 defrauding or attempting to defraud or conspiring to defraud the
Authority or any other public body; or

44.1.5 committing any breach of the Employment Relations Act 1998
{Blacklists Megulations) 2010 or section 137 of the Trade Union
and Labour Relaticns {Consolidation) Act 1982; or

44,16 committing any breach of the Data Protection Act 1998 by
unfawfully processing personal data in conneclion with any
blacklisting activities.

Warranty

44.2 DBFM Co warrants that In entering into this Agreement it has not committed any
Prohihitad Act.

Remedies

44.3 if DBFM Co or any DBFM GCo Party (or anyone employed by ar acting on behalf
of thern) commits any Prohibited Act, then the Authority shall be entitied to act in
accordance with Clauses 44.3.1 to 44.3.6 below:

44.3.1 if a Prohibited Act is committed by DBFM Co or by an employee
not acting independently of DBFM Co, then the Authority may
terminate this Agreament with immediate effect by giving written
notice to DBFM Co;

44.3.2 if the Prohibited Act is committed by an employee of DEFM Co
acting independently of DBFM Co, then the Authority may give
written notice to DBFM Co of termination and this Agreament wilf
terminate, unless within twenty {20} Business Days of receipt of
such notice DBFM Co terminates the employee’s empioyment and
{if necessary) procures the performance of the relevant part of the
Works and/or Servicas by anothar person;

44.3.3 if the Prohibited Act is committed by a Contracting Assoclaie of by
an employee of that Contracting Associate not acting
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independently of that Coniracting Associate then the Authority
may give written notice to DBFM Co of termination and this
Agreament will ferminate, untess within twenty {20) Business Days
of receipt of such notice OBFM Co terminates the relevant Sub-
Contract and procures the performance of the relevant part of the
Works and/or Services by another person, where relevant, in
accordance with Clause 57 {Assignation and Sub-Contractingy;

44.3.4 if the Prohibited Act is committed by an employee of a Contracting
Associate acting independently of that Contracting Asscclate, then
the Authority may give notice to DBFM Co of termination and this
Agreament will terminate, unless within twenty {20} Business Days
of receipt of such notice DBFM Co procures the termination of the
employes’'s employment and (if necessary} procurss the
performance of the relevant part of the Works and/or Services by
another person;

44.3.5 if the Prohibited Act Is commitlted by any other person not
spegified in Glauses 44.3.1 to 44.3.4 above, then the Authority
may give notice to DBFM Co of terrnination and this Agreetmient
will terminate uniess within twenty (20} Business Days DBFM Co
procures the termination of such person’s employment and of the
appointment of their employer (where the employer is not the
Authority and where such person s not employed by DBFM Co or
the Contracting Assocfate) and (if necessary) procures the
parformance of the relevant pant of the Works and/or Services by
another person; and

44.3.6 any notice of termination under this Clause shall spacify:

(a) the nature of tha Prohibited Act;

{b) the identity of the paty who the Authority believes
has committed the Prohibited Act; and

{c} the date on which this Agreement will terminate in
accordance with the applicable provisions of this
Clause.

44.4 Without prejudice to its ather rights or remedies under this Clause, the Authority
shall be entitled to recover from DBFM Co:

44.4.1 the amount or value of any such gift, consideration or commission,
and

44,42 any other loss sustained in consequence of any breach of this
Clause.

Permitted payments
445 Nothing contained in this Clause shall prevent DBFM Co from paying any proper
commission or bonus to s employess within the agreed terms of their
empioyment.

Notification

448 DBFM Co shall notify the Authority of the occurrence {and detailsi of any
Frohibitad Act promptly on DBFM Co becoming awars of its occurrence,

interim Management
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447

Where DBFM Co is required to replace any Sub Contracior pursuant to this
Clause, the provisions of Clause 57.5 shall apply and be construed accordingly.

45 NOT USED

46 COMPENSATION ON TERMINATION

46.1

46.2

46.3

46,4

46.5

If this Agreement is terminated pursuant to Clause 41 {Termination Resulting
from Force Majeure), then the Authority shall pay compansation to DBFM Co In
accordance with Section 3 (Conseguence of Termination for Force Majeurs) of
Schedule Part 17 {Compensation on Termination).

If this Agreement is terminated pursuant to Clause 40 {DBFM Cp Events of
Defauff) other than pursuant to Clause 40.1.3{b), then the Authority shall pay
compensation to DBFM Co in accordance with Section 2 {Compensation on
DBFM Co Default) of Schedule Part 17 (Compensation on Terminatior.

If this Agreement is terminated pursuant to Clause 38 {(Authorily Evenis of
Defaulf), then the Authority shall pay compensation to DBFM Co In accordance
with Sectian 1 {Compensation on Termination for Authorily Defauit and Voluntary
Termination) of Schedule Part 17 {Compensalion on Termination;.

If this Agreement is terminated pursuant to Clause 42 (Authorily Voluniary
Termination), then the Authority shall pay compensation to OBFM Co in
accardance with Section 1 {Compensation on Termination for Authiorfy Default
and Voluntary Terminaliom) of Schedule Part 17 {Compensation on Terminakion.

If this Agreement is ferminated pursuant to Clause 40.1.3{b} or Clause 44.3 then
the Authority shall pay compensation ta DBFM Co in accordance with Section 4
{Corrupt Gifts and Fraud, Breach of Refinancing) of Schedula Part 17
{Compensation on Terminafion.

Tax equalisation

46.6

46.7

Where a payment is to be made to DBFM Co pursuant to Clause 46.1, Clause
46,3, Clause 46.4 or Clause 46.5 {a “Compensation Payment”) and DBFM Co
has a Relevant Tax Liabiiity In respect aof such payment, then the amount of the
Compensation Payment to be made by the Authority to DBFM Co shall be
increased so as to ensure that DBFM Co is in the same pesition (after account is
takan ot the Relevant Tax Liability} as it would have been in had it not been for
such Ralsvant Tax Liabllity.

For the purposas of this Clause 46 {Compensafion on Termination):

46.7.1 "Relief® shall mean any reiief, allowance or deduction in
computing profits or tax or a credit against, or right to repayment
of, tax granted by or pursuant to any legislation for fax purposes;

46.7.2 a “Relief derived from the Project” is a Relief which arises in
connection with the Project and includes any Relief arising as a
consequenca of the distribution of any amount obtained in respect
of the Project {other than a Compensation Payment) by DBFM Co
fwhether by way of interest, dividend or other distribution,
repayment, reduction or redemption of capital or indebtedness or
return of assets or otherwise); and

46.7.3 DBFM Co shall be regarded as having a “Relevant Tax Liability”
in respect of a Compensation Payment to the extent that:
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46.8

46.9

486.10

46.11

(2} it has a liability for tax in conseguence of or in respect
of a Compensation Payment (“Actual Liability”); or

(4] it would have had a liabifity for tax within paragraph
{a} above but for the utilisation of a Relief other than a
Retief derived {rom the Project {"Deemed Liability"}.

In determining whether DBFM Co has a Relevant Tax Liability by reason of a
Compensation Payment, it shouid be assumed that any Reliefs derived from the
Project which are available to DBFM Co {or would have been so available but for
a surrender by DBFM Co of such Reliefs by way of group or ¢onsortium reliefy for
oifset against the Compensation Payment, or against tax in refation ta the same,
have been so offset to the maximum extent possible.

DBFM Co shall keep the Authority fully informed of all negotiations with the HM
Revenue and Customs In relation to any Relevanl Tax Liability in respect of a
Compensation Payment. DBFM Co shall not agree, accept or compromise any
claim, issue or dispuie relating to such Relevant Tax Liability without the prior
written consent of the Authorily, which shall not be unreasonably withheld or
delayed. The Authorfty may, If it considers in good faith that such action fs
Justified having regard to the likely costs and benefits, direct DBFM Co o resist,
appeal, defend or otharwise dispute the Relevant Tax Liability in respect of the
Compensation Payment, provided that the cost of any such dispute {including
any interest or penalties incurred) shall be at the Authority's expense. However,
if OBFM Co obtaing professional advice from an independent person with
relevant expertise that any resistance, appeal, defence or other mode of dispute
is not likely to resull in any more beneficial position in relation to the Relevant
Tax Liability, DBFM Co shall be entitied not to continue with such resistance,
appeal, defence or other mode of dispute. Where any resistance, appeal,
defence or other mode of dispute results in a more beneficial pasition in relation
to the Relevant Tax Liability, an adjustment will be made to the amount payable
under Clause 48.6 to reflect such outcome.

Any increasa in the amount of a Compensation Payment which is payable under
Clause 46,6 shall be paid on the iater of fiva {5} Business Days after a demand
therefore {together with evidence in sufficient detail for the Authority to satisfy
itself of the Ralevant Tax Liability and its calculation} is made by DBFM Co ana:

46.10.1in the case of an Actual Liability, five (5} Business Days hafore the
date on which the relevant tax must be paid to the tax authority in
order to avoid incurring interest and penalties; and

46.10.2in the casa of a Deemed Liability, five (5) Businesa Days before
the date on which tax which would not have been payable but for
the utilisation of the relevant Relief must be paid in order to avoid
incurring interest or penaitles {whether by DBFM Go or ctherwise)
and, for the purposes of determining when the Relief would
otherwise have been utitised, Heliefs shall be regarded as utilisod
in the order in which they arise.

The Authority shall have the right to pay the amount payable under Clause 46.6
direct to HM Revenue and Customs in satisfaction of the relevant tax dus by
DBFM Ca.

Rights of Set-Off

46.12

To avoid doubt, the Authority's obligations to make any paymsnt of
compensation to DBFM Co pursuant to this Clause are subject to the Authority’s
rights under Clause 34.6, sava that the Authorily agrees not to set-off any
amount agreed or determined as due and payablo by DBFM Co to the Authority

79



against any payment of termination compensation (whether payable as a lump
sum or in instalments} under Clauses 46,1, 46,3, 46.4, or 46.5 excapt to the
extant that such termination payment exceeds the Base Senior Debt Termination
Amount or the Revised Senior Debt Termination Amount {as the case may be} at

that time.

Full and final settlement

46.13  Subject to the provisions of paragraph 2.1 of Saction 5 {Generaf of Schedule
Part 17 {Compensation on Termination);

46,13.1 any compensation paid pursuant to this Clause shali be in full and

final seftlement of any claim, demand and/or proceedings of
DBFM Co in relation to any termination of this Agreement and/or
any Project Document {and the circumstances leading to such
termination} and DBFM Co shall be excluded from alf other rights
and remedies in respect of any such termination; and

46.13.2 the compensation payable f{if any) pursuant to this Clause 45

{Compensation on Termination) above shall be the sole remedy of
DBFM Co and DBFM Co shall not have any other right or remedy
in raspact of such termination.

47 CONSEQUENCES OF TERMINATION

Continued performance

47.1 Subject to any exercise by the Authority of its rights to perform, ar fo procurg a
third party to perform, the ohligations of DBFM Co, the parties shall continue to
perform their obligations under this Agreement, notwithstanding the giving of any
notice of default or notice of termination, until the Termination Date.

Transfer to Authority of Assets, Coniracts etc.

47.2 On the service of a notice of termination in accordance with this Agreement for

any reason:

47.2.1

47.2.2

47.2.3

it prior to the final Phase Actual Completion Date, in so far as any
transfer shall be necessary fully and effectively to transfer property
to the Authority, DBFM Co shall fransfer to, and there shall vest in,
the Authority, such part of the Works and/or the Facilities as shall
have been constructed and such items of the Plant and Equipment
as shall have been procured hy DBFM Co if the Authority so
elects:

all goods and all materials on or near to the Site and/er the
Demolition Site not yet incorporated in the Works shall remain
available to the Authority for the purposes of completing the Works
and if tha cast of such goods and materials has not been reflected
in the payment of any compensation pursuant to Schedule Part 17
{Compensation on Termination), subject to the payment by the
Authority {(determined as between a willing vendor and willing
purchaser with any disputes determined pursuant io Clause 58
{Disputs Resofution Procadure));

the construction plant shall remain available to the Authority for the

purposas of completing the Works, subject to payment of the
Contractor's reasonable charges;
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47.2.4 DBFM Co shall hand over to, and there shafl vest in, tha Authority,
froe from any Encumbrances {other than any created on or by or
against the Authority), the Facifities and Equipment {which in the
case of the termination of this Agreement in accordance with
Clause 43 {Expind shall be in the state required in accordance
with Schedule Part 18 {Handback Procedure));

47.2.5 If the Authority so elects, DBFM Co shall procure that any of the
Construction Contract, the Service Centracts andier the
independent Tester Contract shall be novated or assigned to the
Authority, provided that where termination occurs under Clause 39
{Authorily Events of Defaulf) the consenl of the Contractor, the
Service Provider or the Independent Tester (as the case may be)
shall be required;

47.2.6 DBFM Co shall, or shall procure that any Contracting Associate
shall {as the case may be}, cifer to sell to the Authority at a fair
value {determined as betwaen a willing vendor and willing
purchaser, with any disputes as to such fair value heing
determined pursuant to Schedule Part 20 (Dispute Resoiution
Procedws}, free from any Encumbrance all or any part of the
stocks of materfal and other assets, road vehicies, spare parts and
other moveable property owned by OBFM Co or any of its
Cantracting Associates and reasonatly required by the Authority
in connection with the operation of the Facilities or the provision of
the Services;

47.2.7 DBFM Co shall deliver to the Authority (as far as not already
delivered to the Authority} cne complete set of:

{a) “as built drawings” showing al! alterations made to the
Facilities since the commencement of operation of
the Facilities; and

(b} maintenance, operation and training manuals for the
Facilities;

47.2.8 DBFM Co shall use all ressonabie endeavours to procure that the
benefit of all manufacturer’s warranties in respect of mechanical
and electrical plant and eguipment used or made available by
DBFM Co under this Agreement and inctuded in the Faclliies are
assigned, or otherwise transferred, fo the Authority with full title
guarantea; and

47.2.9 DBFM Co shall deliver ta the Authority information eqguivalent to
the records referred to in Clause 38 {Records and Cpen Book
Accounting) except where such documents are reguired by Law to
be retained by DBFM Co or its Contracting Asscciates (in which
case compiete copies shall be deliverad to the Authonty).

47.3 DBFM Co shall ensure that provision is made in all contracts of any description
whatsoever {0 ensure that the Authorlty will be in a positicn t¢ exercise its rights,
and DBFM Co will be in a position to comply with its obligations, under Clause
47.2,

Transitional arrangements
47 .4 On the tarmination of this Agreement for any reason, for a reasonable perind

hoth before and after any such termination, DBFM Co shall have the following
duties:
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47.4.1

47.4.2

47.4.3

47.4.4

DBFM Co shall co-operate fully with the Authority and any
successar providing to the Authority services in the nature of any
of the Services or any part of the Services in order fo achieve a
smonth transfer of the manner in which the Authority obtains
services in the nature of the Services and to avoid or mitigate in so
far as reasonably practicable any inconvenience or any risk o the
health and safety of the employaes of the Authority and members
of the public;

DBFM Co shall as soon as practicable remove from the Site
and/or the Demolition Site all property not acquired by the
Authority pursuant to Clause 472 {(or not belonging to the
Authority or any Authority Party) and if it has not done 50 within
forty (40) Busingss Days after any notice from the Authority
requlring it to do so the Authority may (without being responsible
for any loss, damage, costs or expenses) remove and seil any
such property and shall hold any proceeds less all costs incurred
to the credit of DBFM Co;

DBFM Co shall forthwith deliver to the Autharity’s Representative:

{a) any security passwords, access codes and other keys
to the Facilities and the equipment; and

{) without prejudice to Clause 55 {Inteffectuai Property},
any copyright licences for any computer programmes
{or Hcences to use the same) necessary for the
operation of the Facllites {hui excluding computer
programmes, which have been devejoped or acquired
by a Service Provider for fis own use and not solely
far the purposes of provision of any of the Services at
the Facilities or the assignation or transfer of which is
otherwise restricted}; and

DBFM Co shall as soon as practicable vacale the Site and/or the
Demolition Site and {without prejudice to Schedule Part 18
{Handback Procedure)} shall leave the Demclition Site and the
Site and the Facilities in a safe, ¢lean and orderly condition.

47.5 if the Authority wishes to conduct a competition prior to the Expiry Date with a
view to enteting into an agreement for the provision of services (which may or
may not be the same as, or similar to, the Services or any of them) following the
expiry of this Agreement, DBFM Co shall co-operate with the Authority fully in
such competition process including {without limitation) by:

4751

47.5.2

Continuing Obligations

providing any information which the Authority may reascnably
require to conduct such competition but, to aveoid doubt,
information which is commercially sensitive to DBFM Ca shall not
be provided (and, for the purpose of this Clause 47.5.1
commercially sensitive shall mean information which would if
disclosed to a competitor of DBFM Co give that competitor a
competitive advantage over DBFM Co and thereby prejudice the
business of DBFM Co); and

assisting the Authority by praviding all {or any} participants in such
compatition process with access to the Site and the Facilities.
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476 Save as otherwise expressly provided in this Agreement or as already taken into
account In the calculation of any termination sum or other payment of
compensation on termination pursuant to this Agreement,

47.8.1 termination of this Agreement shall be without prejudice to any
accrued rights and abfigations under this Agreement as at the date
of termination; and

47.6.2 termination of this Agreement shall not affect the cantinuing rights
and obligations of DBFM Co and the Authority under Clauses 10
{The Sitey, 25 (TUPE and Employment Malters), 31 {Force
Majeure), 34 (Payment), 38 {VAT and Construction Industry Tax
Deduction Scheme), 37 {Custoay of Financial Model}, 3B {Records
and Opon Book Accounting:, 41 (Termination Resulting from
Force Majeure), 42 {Authority Veoluntaty Termination), 44 (Corrupt
Gifts and Paymenis), 46 (Compensation on Termination), 47.2,
47.4 and 47.59 {Transitional Arrangemsnts), 49 (Indemnities), 53
{Insurance}, , B4 {(Exclusions and Limifations on Liabilfy), 55
{inteflectiral FProparnty), 56 (Dispute Rasolution Frocedura), B9
{Mitigatiory, 61 (Confidentialily}, 64 {Naofices) and Clause 73
{Governing Law and Jurisdiction} or under any other pravision of
this Agreement which is expressed fo survive termination or which
is required to give effect fo such termination or the consequences
of such termination,

48 HANDBACK PROCEDURE

The provisions of Schedule Part 18 {Handback FProcedurs) shall apply to the handback of
the Facilities to the Authority on expiry of this Agreement.
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PART 11: INDEMNITIES, WARRANTIES & INSURANCE

49 INDEMMITIES

DBFM Co indemnities to Authority

491 DBFM Co shall indemnify and keep the Authority indemnified at all times from
and against all Direct Losses susiained by the Authority in conseguence of:

49.1.1

48.1.2

49.1.3

48.1.4

any ciaim for, or in respect of, the death and/or personal injury of
any employee of, or person engaged by, DBFM Co or any DBFM
Co Party notwithstanding any act or omission of the Authority or
any Authority Party;

any claim for, or in respect of, the death and/or parsonal injury of
any third party {other than a person referred fo in Clause 49.2.1)
arising out of, or in the course of, the Project Operatlons, save to
the extent caused {or coniributed to) by any Unreasonable Act by
the Authority ov any Authority Parly, breach of any express
provision of this Agreement by the Authoerity or any Authority Party
or any defiberate or negligent act or omission of the Authority or
any Authority Party;

any physical loss of or damage to Authority Assefs arising by
reasan of any act or omission of DBFM Co or any DBFM Co Parly,
save to the extent that such lpss or damage arises out of the
breach of any express provision of this Agreement by the Authority
or any Authority Party or any deliberate or negligent act or
omission of the Authority or any Authority Party; and

any loss of or damage to property or assets of any third pary
arlsing hy reason of any act or amissicn of DBFM Co or any
DBFM Co Party, save to the extent thal such logs or damage
arises out of the breach of any express provision of this
Agreement by the Authority or any Authority Party or any
deliberate or negligent act or ormission of the Authority or any
Authority Party.

Authotity indemnities to DBFM Co

49,2 The Authority shall indemnify and keep DBFM Co indemnified at ait times trom
and against all Direct Losses sustained by DEFM Co in consequence of:

49.2.1

40.2.2

any ciaim for, or in respect ¢f, the death and/or personal injury of
any employee of, or person engaged by, the Authority or any
Authority Party notwithstanding any act or omission of DBFM Co
or any DBFM Co Party;

any claim for, or in respect of, the death and/or personal injury of
any third party {other than a person referred to in Clause 48.1.1)
arising hy reason of any act or omission of the Authority or any
Authornity Party in the course of provision of the Community
Setvices, any Unreasonable Act by the Authority or any Authority
Party, breach of any express provisign of this Agreement hy the
Authority or any Authority Party or any deliberafe act or omission
of the Authority or any Authority Party, save to the extent caused
{or contributed to} by any act or omission of DBFM Co or any
DBFM Co Party;
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49.2.3 any physical damage to any part of the Facililias or any assets or

49.2.4

other property of DBFM Co or any DBFM Co Party arising by
reason of any breach of any express provision of this Agreement
by the Authority or any Authorily Parly or any deliberale act or
omission of the Authority or any Authority Party, save to the extent
caused {or contributed 10} by any act or omission of DBFM Co or
any DEFM Co Party; and

any loss of or damage to property or assets of any third party
arising by reason of any breach of any express provision of this
Agreement by the Authority or any Authority Party or any
deliberate act or omission of the Authority or any Authority Party,
save to the extent caused (or contributed {0} by any act or
omission of DBFM Co ar any DBFM Co Party;

provided that in the case of Clauses 49.2.3 and 49.2.4 there shall be
excluded from the indemnity given by the Authority any liability:-

Conduct of claims

49.3

{a} for the occurrence of risks against which and to the
axtent to which DBFM Co is obliged to insure under
this Agreement {but for the avoidance of doubt, not
such liability to the extent within any applicable
excess or deductible or over the maximum amount
insured or to be insured under such insurance); or

{bj in respect of a matter which is a Compensation
Event; or
{c) in respect of malicious damage.

This Clause 49.3 {Conduct of Ciaims} shall apply to the conducti, by a party from
whom an indemnity is scught under this Agreement, of claims made by a third
person against a party having {or claiming to have} the benefit of the indemnity.
The party having, or claiming to have, the benefii of the indemnity is referred to
as the "Beneficiary” and the party giving the indemnity is referred to as the
“Indemnifier”. Accordingly:

4931

49.3.2

if the Beneficiary recsives any notice, demand, letter or other
document concarning any claim for which it appears that the
Beneficiary is, or may become, entitled to indemnification under
this Agreement, the Beneficiary shall give notice in writing to the
indemnifier ag soon as reasonably practicable and in any event
within twenty {20) Business Days of receipt of the same;

subject to Clausss 43.3.3, 42.3.4 and 49.3.5 below, on the giving
of a netice by the Beneficiary pursuant 1o Clause 49.3.1 above,
where it appears that the Beneficlary is or may be entitled to
indemnification from the Indemnifier in respect of all {But not part
only} of the liability arising out of the ciaim, the Indemnifier shall
{subject to providing the Beneficiary with an indemnity to its
reasonable satisfaction against ali costs and expenses that it may
incur by reasen of such action) be entitled to dispute the ¢laim in
the name of the Beneficiary at the Indemnifier’s own expense and
take conduci of any defence, dispute, compromise, or appeal of
the claim and of any incidental negatiations. The Beneficiary shall
five the Indemnifier all reascnable co operation, access and
assistance for the purposes of considering and resisting such
claim;
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49.2.2 with respsci fo any ¢laim conducted by the Indemnifier pursuant to
Clauss 49.3.2 above:

{a}

(b)

)

the Indemnifier shali keep the Beneficiary fuily
informed and consult with it about material efements
of the conduct of the claim;

the Indemnifier shall not bring the name of the
Bensticiary inio disrepufe; and

the Indemnifier shail not pay or settle such claims
without the prior consent of the Bencficiary, such
consent not 10 be unreasonably withheld or delayed;

49.3.4 the Beneficiary shall be free to pay or settle any c¢laim on such
ferms as it thinks fit and without prejudice to its rights and
ramedies under this Agreement if:

()

(b}

{c}

the Indemnifier is not entitied to take conduct of the
claim in accordance with Clausa 49.3.2 above; or

the Indemnifier fails to notify the Beneficiary of its
intention to take conduct of the relevant claim within
twenty {20} Business Days of the notice from the
Benefigiary under Clause 49.3.1 above or notffies the
Benefictary that it does not intend to take conduct of
the claim; ar

the Indemnifier fails to comply in any matsrial respect
with the provisions of Clause 49.3.3 above;

49.3.5 the Beneficiary shail be free at any time fo give notice to the
Indemnifier that it is retaining or 1aking over {as the case may be)
the conduct of any defence, dispute, compromise or appeal of any
claim {or of any incidental negotiations} to which Clause 49.3.2
above applies. On regeipt of such nctice the Indemnifier shall
promptly take all steps necessary to transfer the conduct of such
claim to the Beneficlary, and shall pravide to the Beneficiary all
reasonable co operation, access and assistance for the purposes
of considering and resisting such claim. If the Beneficiary gives
any notice pursuant to this Clause 49.3.5, then the indomnifier
shall be released from any llabillty under ils indemnity under
Clause 459.1 (DBFM Co Indemnities to Authority] ur Clause 49.2
{Authority Indemnities o DBFM Co) {as the case may be} and,
without prejudice to any accrued Kabilities, any liability under its
indemnity given pursuant to Clause 432.3.2 in respect of such

claim;

49.3.6 if the indemnifier pays t¢ the Beneficiary an amount in respect of
an indemnity and the Bensficlary subsequently recovers {(whether
by payment, discount, credit, saving, relief or other benafit or
otherwise} a sum which is directly referable to the fagt, matter,
event or circumstances giving rise to the claim under the
indemnity, the Beneficiary shaii forthwith repay to the Indemnifier
whichever is the lesser of:

(a

an amount equal to the sum recovered (or the value
of the saving or bensfit obtained) less any out of
pocket costs and expenses properly incurred by the
Beneficlary in recovering the same; and
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{3} the arnount paid io the Beneficiary by the Indemnifier
in respect of the claim under the retevant indemnity,

49.3.7 provided that there shalf bs no obifgation on the Beneficiary to
pursue such recovery and that the Indsmnifier is repaid only to the
extent that the amount of such recovery aggregated with any sum
recovered from the Indemnifier exceeds any loss sustained by the
Beneficlary {ncluding for this purpose indirect or consequential
losses or claims for loss of profits which are excluded by this
Agreement from being recovered from the Indemnifier); and

49.3.8 any person taking any of the steps contemplaled by Clauses
49.3.1 to 49.3.5 shall comply with the requirements of any insurer
who may have an obligation to provide an indemnily in respect of
any liability arising under this Agreement.

Mitigation — indemnity claims

49.4 To avoid doubt the provisions of Clause 59 (Mitigatior apply to any Indemnity
given under this Agreeament and any such indemnity shall not apply to the extent
that such part or parts of Direct Losses could have been reduced or avoided by
the Beneficiary complying with the provisions of such Clause 59 {Mifigatiomn).

45A  MALICIOUS DAMAGE

4841

Remit of Clause

This Clause 49A specifies the respactive cbligations of the paries in relation to
malicious damage to the Faciliies during the Operational Term.

48A.2

49A.2.1

40A.2.2

Natification

As soon as possible after a Service Event has been notified fo the
Helpdesk cr after DBFM Co has itself or by a Service Provider become
aware of a Sarvice Event, if it considers that the Service Event was
caused by malicious damage by a parson cther than a DBFM Co Party,
DBFM Co must verbally inform ihe Heipdesk and the Authority’s
Representative (a “Malicious Damage Report’). Where if is reasonably
practicable for it to do so without prejudicing its ability to achieve
Rectification of the Service Event within the Rectification Period and
subject to any immadiate steps that it requires to take to make the
Facifities sate, it must aliow the Autharity’'s Representative an opportunity
to Inspect the evidence it relies on to support its claim that malicious
damage caused the Service Event concerned before carrying out
Rectification and, where this is not reasonably practicable, DBFM Co
must take reaspnable steps to preserve or record In a suitable manner
any such evidence and forthwith make that record available to the
Authority.

Provided DBFM Co has complied with the requirements of Clause
48A.2.1, unless within twenty-four {(24) hours of receipt of a Malicious
Damage Report or within twenty-four {24) hours of the start of the next
Core Times where the Malicious Damage Report is made ocutside Core
Times, or, it applicable, within one {1) Business Day of receipt oi the
evidence or record of the alleged malicious damage concemed the
Auihority's Hepresentative notifies DBFM Co that he agrees that the
Service Event referred to in the relevam Malicious Damage Report was
caused by malicious damage by a person other than a DBFM Cao Party,
the Authority's Representative will be deemed to have disagreed that the
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Service Event concemed was caused by malicious damage by a person
other than a DBFM Co Party.

49A.3 Rectification of Malicious Damage

49A.3.1 in melation to any Service Event referred to in a Malicious Damage
Report, DBFM Co shall always take such steps as are necessary in
accordance with its obligalions under this Agreement to make the
Facilities sate.

48A.3.2 If the Authority’s Raprasantative agrees in accordance with Glausa 49A.2
that a Service Event was caused by malicious damage by a person other
than a DBFM Co Party, except when Clause 49A.3.3 applies, DBFM Co
shali not Rectify the Service Event beyond what is requirad by Clause
48A 3.1 unless instructed by the Authority to do so as an Authority
Change under Scheduie Part 16 (Change Protoco)).

49A.3.3 If, in the reasonable opinion of DBFM Co, the Service Event referred o
in a Maficious Damage Report, it not Rectified, will or is likely to result in
the costs of performing the Services and in particular the costs of
Maintenance Works and Lifecycle Replacement baing materially
increased, it may notify the Authority’s Representative to that effect and
shall be entitled to proceed with Rectification in accordance with its
obligations under this Agreement.

49A.3.4 if the Authority's Representative does not agree accordance with Clause
49A.2 that the Service Event referred to in a Malicious Damage Report
was caulsed by malicious damage by a person other than a DBFM Co
Parly, DBFM Co shall be entited to proceed with Ractification in
accordance with its obligations under this Agreement.

49A.4 Costs of rectifying malicious damage

DBFM Co will be entitlad to inciude all reasonable costs incurred with any Service
Provider or third party:

49A.41 to make the Facilities safe pursuani to Glause 49A.3.1 if it is agreed by
the Authority or subsequently determined under the Dispute Resolution
Procedure that the Service Event was caused by malicious damage by a
person other than a DBFM Go Party; or

49A.4.2 o carry out Rectification pursuant to Clause 49A.3.3; or

49A.4.3 to carry out Rectification pursuant to Clause 49A.3.4 if it is subsequently
determined undar the Dispute Resolution Procedura thal the Service
Event was causad by maliclous damage by a person other than a DBFM
Co Party,

in a Monthly Invoice in accordance with Clause 34.2.1{c). In deciding what a

reasonable cost is, regard may be had o prices and rates in the Catalogue (as

defined in Schedule Part 16 {(Change Protocol)).

49A.5 DBFM Co to Provide Information

DBFM Co must provide the Authority with such information as the Authority

reasonably requests for the purpose of making claims for losses due to malicious

damage, under the Cperational insurances.

49A.6 Disputes
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49A6.1 Any dispute between the Authority and DBFM Co and in connection
with or arising out of this Clause 45A shall be rasolved by means of
the folfowing procedure:

{a) the dispute shall initiaily be referred to the Authority
Represantative and DBEFM Co's Representative who shall
discuss the matier in dispute and make all reasonable efforts
to reach an agreement;

(b} if no agreement is reached under Clause 43A.6.1{a) within
fifteen (15} Business Days the dispute shall be referred to the
Authority Representative from time to time, and a DBFM Co
Director. Such persons may be replaced by the party which
nominated them by notice to the other party.

494.6.2 It no agreement Is reached under Clause 48A.6.1 within fifteen {15)
Business Days, any dispute under this Clause 49A shall be
determined under the Dispute Resolution Procedure.

TAX ON INDEMNITY PAYMENTS

If any payment by cne party under an indemnity in this Agreement is subject to income tax
or corporation tax {or any tax replacing them) in the hands of the recipient, the recipient may
demand in writing to the party making the payment that the payment shall be increased by
such amount as would ensure that, after taking into account any such tax payable in respect
of such additional amount, the recipient receives and retains a net sum equal to the amaount
it would have otherwise received had the payment not baen subject to such tax. In relation
0 any such additional amount payable to DBFM Co, DBFM Co and the Autharity shall have
the same rights and obligations as would apply to a Relevant Tax Liabllity under Clause
46.7.3 and Clauses 46.6 1o 46.11 {inclusive} shall apply mutatis mutandis to the payment of
the additional amount. The party making the payment shafl pay such additional amount
within ten (10} Business Days of receipt of such demand.

EXCUSING CAUSES

511 il an Excusing Cause interferes adversely with, or causes or contributes to a
failure of, the performance of the Froject Operations by DBFM Co and/or causes
or contributes to the occurrence of an Availability Failure and/or a Performance
Failure and provided that the effect of such Excusing Cause is claimed within ten
{10} Business Drays of the date on which DBFM Co became aware {or ought
reasonably to have becocme so aware} of the occurrence of the Excusing Cause,
then {subject 1o Clausss 51.3 {insured Exposure) and 51.4) to the extent such
failure or interference orf occurrence of an Availability Failure andor a
Performance Failure arises as a result of such Excusing Cause:

51.1.1 such failure by DBFM Co to perform or Interference or nccurrence,
and any poor performance of, any affected Service shall not
constitute a breach of the provisiohs of this Agreement by DEFM
Co;

51.1.2 such failure hy DBFM Co to perform or intarference or occurrence
shall not be taken account of in measuring the performance of any
affected Service in accordance with the Service Level
Specification, which shall be operated as though the relevant
Service had been performed free from such adverse interferance:
and

51.1.3 any such Availability Faiiure and/or Performance Failure shall be
deemed not to have occurred,
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51.2

so that DBFM Co shall be enfitled to payment under this Agreement as if there
had been no such Interference with, or failure in the performance of, the Project
Operations and no such nccurrence ot an Availabiiity Failure and/or Performance

Failure.

For the purpose of Clause 51 {Excusing Causes), an Excusing Cause means:

51.21

51.2.2

51.2.3

124

51.2.5

5126

81.2.7

any breach of any exprass provision of this Agrcement by the
Authority or any Authority Party {unless, and io the extent, caused
of contributed to by DBFM Co or any DBFM Co Party);

any deliberate act or cmission of the Authority or of any Authority
Party or any failure by the Authority or Authority Pariy ¢{having
regard always to the Interactive nature of the activities of the
Authority and of DBFM Co} to take reasonable steps {o carry out
its activitios In a manner which minimises undue interferance with
DBFM Co's performance of the Project Qperations, save where
(and fo the exient):

{a) caused or contributed to by DEFM Co or any DBFM
Co Party;
{t) the Authority or Authority Parly is acting In

accordance with a recommendation or instruction of
DBFM Co or any NBFM Co Party;

(c) any such act or omission giving rise o such failure
was within the contemplation of the parties or was
otherwise provided for in this Agreernent;

{d) the consoquences of any such deliberate act or
omission or other acls or omissions qiving rise fo
such failure would have been prevented by the proper
porformance of DBFM Ca’s obligations under this
Agreement; ar

®) the same arises from an act of the Authority or an
Authority Parly compliant with the Contractor’s Site
Rules and other requirements of the Contractor as
referred to in Clause 13,1 {(Accass fo Site) or 17.9.

NOT USED;

the implementation of any action taken by the Authority or any
Authority Party, or any suspension of DBFWM Co's cbligation to
deliver any or any part of the Services or the compliance by DBFM
Co with instructions given by the Authority, in each case in the
circumstances referred to in Clauses 24.6 to 24.9 {inclusive);

the carrying out of any Low Value Change in accordance with the
terms of this Agreement during the period of ima agreed between
the Authority and DBFM Co; or

the carrying out of planned preventative maintenance in
accordance with the Schedule of Programmed Maintenance;

the occurrence of a Service Event that the Authority’s
Representative has agreed pursuant to Clause 49A.3.2 or that i
has been determined pursuant to the Dispute Resalutlon
Procedurs , has been caused by malicious damaged by a person
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ather than a DBFM Co Party, but only untdl such time as either {i)
the Authority has instructed DBFM Co to Rectily the Service Event
as an Autherity Change and the time period for impiementation of
such Authority Change has expired or {if} DBFM Co has Rectifisd
the Service Event pursuant io Clause 49A.3.3; or

51.2.8 the occurrence ot & matter referred to in Clause 10.4 during the
Operational Term.

51.2.9 OBFM Co complying with an instruction of the Autharily pursuant
to Clause 24.10.

insured exposure

51.3

Without prejudice to Clause &3 (insuranice}, DBFM Co shall not be entitled to any
payment which would not have been due under this Agreement but for Glause 51
{Excusing Causes) to the extent that DBFM Co is or should be able to recover
under any policy of insurance required to be maintained by DBFM Go or any
DBFM Co Parly in accordance with this Agreement {whether or not such
insurance has in fact been effacted of, if effected, has been vitiated as a result of
any act or omission of DBFM Co {or any DBFM Co Party}, including but not
limited to non disclosure or under insurance) or any other palicy of insurance
which DBFM Co has taken out and maintained,

Mitigation of Excusing Cause

51.4 DBFM Co shall take all reasonable steps to mitigate the conseguences of an
Excusing Cause on DBFM Co's ability to perform ifs obligations under this
Agreement. To the extent that DBFM Co does not take such sieps, DBFM Co
shall nct be entitled to, and shall not receive, the relief specified in Clause 51.1
515 To avoid doubt, Clause 51.2.2 shall not impose a genaral obiigation on the
Authority to take {or to procure that any Authority Party takes) such steps and
shall apply (and be construed} solely far the purpose of astablishing whathar an
Excusing Cause has occurred.
52 WARRARNTIES
52.1 NOT USED.
53 INSURANCE

DBFM Co Insurances

534

53.2

DBFM Ceo shall, procure that the insurances, details of which are set out in
Section 1 (Policies to be taken out by DBFM Co and mainiained during the
Constructian Fhase) of Schedule Part 15 {Insurance Hequiremesnts), are taken
aut prior to the commencement of the Works and are maintained for the periods
specified in Section 1 {Poficies to be taken out by DBFM Co and maintained
during the Constriiction Phase) of Schedule Part 15 {insurance Requirerments).

DBFM GCo shall, procure that the insurances, details of which are set out in
Seciion 2 {Pojicies to be taken out by DBFM Co and maintained from the
relevant Phase Actual Compietion Date throughout the Operational Termy)) of
Schedule Part 15 {insurance Aequirements), are taken out prior to the Phase
Actual Completion Date and are maintained for the periods specified in Section 2
{Policies to be taken out by DBFM Co and maimained from the refevant Phase
Actuai Compietion Date throughout the Operational Term) of Schedule Part 156
{(Insurance Reduirements).
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53.3 Without prejudice o the other provislons of this Clause 53 {(Insurance}, DBFM Co
shall, at ail relevant times, at its own cost, effect and maintain in full force those
insurances which it is required to effect by any appficable Law.

834 All Insurances referred to in Clauses 53.1 and 53.2 shali:

53.4.1

53.4.2

534.3

53.4.4

5345

5348

53.4.7

be maintained in the names of the parties specified in Schedule
Part 15 {Insurance Requirements) and shall be composite policies
of insurance (and nat joint) unless stated otherwise in Schadule
Part 15 {Insurance Requirements});

be placed with insurers who are acceptabie to the Authority {such
acceptance not to be unreasonably withheld or delayed);

in so far as they relate to damage to assefs (including the
Facilities), cover the same for the full reinstatement value;

comply with the relevant provisions of Section 1 (Policies to be
laken ou! by DBFM Co and maintained during the Construction
Phase) and Section 2 {Policles ta be faken out by DBFM Co and
maintained from the relevant Phase Actual Complation Dafe
throughout the Operational Term) of Schedule Part 15 {Insurance
Aequiremenis).

pravide for 30 days prior written notice of their cancellation, non—
renewal or amendment to be given to the Authority in accordance
with Endorsement 1 in Section 3 {Endorsement} of Schedule Part
15 (Insurance Requiremenis);

in respect of the Physical Damage Policies pravide for payment of
any proceeds received by DBFM Co to be applied in accordance
with Clause 53.22 (Rainstatarment;

in the case of the Operational Insurances only, be taken out and
maintained in accordance wilh Seclion 4 of Schedule Part 15
{insurance Requirsmenis),

535 NBFM Co shall ensure that its brokers give the Authority a letter of undertaking
substantially in the form set out in Section & {Broksr’s Latter of Undertaking) of
Scheduie Part 15 {insurance Requiramenis} at Financial Close and subsequently
on the renewal of each of the insurances.

Subrogation and Vitiation

53.6 DEBFM Co shall in respect of the insurances referred to in Clauses 53.1 and 53.2;

53.6.1

53.6.2

procure that all policies of insurance tc be effacted by it pursuant
to this Clause shall contain a provision to the effect that the
insurers have agreed to waive all rights of subrogation against the
Authority (and all Authority Parties other than contractors and sub-
contractors) in accordance with Endorsement 2 in Section 3
(Endorsamentsy of Schedule Part 15 {Insurance Hequirementsy;
and

provide for non-vitiation protection in respect of any claim madse by
the Authority as co-insured in accordance with Endorsement 2 In
Section 3 {Endorsements: of Schedule FPart15 {Insurance
Aequiremenis);
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537

provided that, to avoid doubt, this Clause 53.6 shall not by itself prevent DBFM
Co from claiming against the Authority (or any Authorily Party) under an express
provision of this Agreement for any loss or damage not covered because of tha
levei of deductibles under such insurance permitted by this Agreement or to the
extent such foss or damage exceeds the maximum of such insurance required
by this Agreement.

Neither party shall take any action or fall to take any reasonable action or {(In s0
far as it is reasonably within its power} permit or aliow others {o take or faifl to
take any action {including fallure to disclose any fact) as a resuit of which any of
the Insurances may be rendered void, voidable, unanforceable or suspended or
impalrad in whole or in part or which may otherwise tender any sum paid out
under any refevant policy repayable in whole or in part.

Evidence of DBFM Co Insurance

53.8

53.9

5310

53.11

Not less than twenty (20) Business Days prior to the amendment or expiry of any
relevant insurance policy (other than the expiry of any of the Operational
Insurances in respect of which DBFM Co must comply with the provisions of
Section 4 of Scheduie Part 15 {insurance Requirernents), DBFM Co shail submit
to the Authority a request for approval frem the Authority of the insurer and the
principal tarms and condifions of such insurance pelicy {and any revision fo such
terms and conditions or change in identity of such insurer), such approval not to
be unrsascnably withheid or delayed.

DBFM Co shall provide to the Authority:

53.9.1 copies on request of all insurance policies referred to in Clauses
53.1 to 53.3 (logether wih any other information rcasonably
requastad by the Authority relating to such insurance poficles) and
the Autharity shall be entitled to inspact them during ardinary
business hours; and

53.9.2 evidence that the premiums payabie under all insurance policies
have been pald and that the Insurances are in full force and effoct
in accordance with the requirements of this Clause 53 (Insurance)
and Schedule Part 15 {/nsurance Requirements).

Renewal certificates or other such evidence of renewal in relation to the
Insurances shall be obtaingd as and when necessary and copies {certified in a
manner acceptable to the Authority) shall be forwarded to the Autharity as scon
as possibla but in any event within 20 Business Days of the renewal date.

If DEFM Co defaults in insuring or continuing to maintain the Insurances, the
Authority may insure against any risk in respect of which such default has
occurred and recover any premiums from DBFM Co as a debt provided that if the
default oceurs during the Operational Term the amount recoverable from the
DBFM Co shall hbe the difference between the premiums had DBFM Co
continued to maintain the insurances and the premiums paid by the Authority to
take out and maintain the insurances.

Acceptance and compiiance

53.12

The supply to the Authotity of any draft insurance pclicy or certificate of
insuranee or other evidence ot compliance with this Clause 53 (insurance) shall
not imply acceptance by the Authority (or the Authority’s Representative) that:

53.12.1 the exient of insurance cover is sufficient and s terms are
satisfactory; or
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53.12.2in respect of any risks notf insured against, that the same were

Uninsurable.

53.13  Neither failure to comply nor full compliance with the insurance provisions of this
Agreement shall relieve DBFM Co of its liabilities and obligations under this

Agreement,

Uninsurable Risks

53.14.11f a risk usually covered by contractors” ‘all risks’ insurance,
property damage insurance, third party liahility insurance, delay in
start up and business interruption insurance (but not loss of
profits) or statutory insurances in each case required under this
Agreement becomes Uninsurable then;

(a)

{h)

DEFM Co shalt naiify the Authority of any risk
becoming Uninsurabla within five (&) Business Days
of becarning aware of the same and in any event at
least flva {5} Buslness Days before expiry or
cancellation of any existing insurance in respect of
that risk; and

il hoth parties agree, or it is determined in accordance
with the Dispute Resolution Procedure that the risk is
Uninsurabie and that:

&) the risk befng Uninsurahle is not caused by
the actions of DBFM Co or any sub-
contractor of DBFM Co {of any tier); and

{ii} DBFM Co has demonstratad to the
Authority that DBFM Co and a prudent
board of directors of a company operating
the sarne or substantially similar businesses
in the United Kingdom to that operated by
DBFM Co would in simflar circumnstances (in
the absence of the type of relief envisaged
by this Clauss) be acting reasanably and in
the best interests of the company it they
resoived {0 cease to operate such
businesses as a result of that risk becorning
Uninsurabie, taking into atcount inter alia
{and without iimitatian} the likefhood of the
Uninsurable risk occurring (it it has not
alroady oceurred), the firancial
consaquances for such company if such
Uninsurable risk did accur {or has aecurred)
and other mitigants against such
consequences which may be available to
such company

the partles shali maet to discuss the means by which
the risk should be managed or shared ({including
considering the issue of self-insurance by either

party}.

53.14.2 If the requirements of Clause 53.14.1 are satisfled, but the parties
cannot agree as to how to manage or share the risk, then:
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{b)

where such requirements are satisfied in respect of
such third party liability insurance the Authority shall
{at the Authority’s option} sither pay toc DBFM Co an
amount equal to the amount caleuiated In accordance
with Section 3 (Compensation on Terminatfon for
Farce Majeure} of Schedule Part 17 (Compensation
on Terminafion) and this Agreement will terminate, or
efect to allow this Agreement to continue and Clause
53.14.2(b) below shall thereafter apply in respact of
such risk; and

where such requiremsants are satistied in respect of
confractors’ ‘all risks’ insurance, property damage
insurance, third party liability insurance {ff the
Authority elects to allow this Agreement to continue in
accordance with Clause 53.14.2(a)), delay in start up
and business interruption insurance (but not ioss of
profits) or statutory insurances this Agreement shall
continue and on the occurrence of the risk {but only
for as long as such risk remains Uninsurable) the
Authority shall {at the Authority's option) either pay to
DBFM Co an amount equal to insurance proceeds
that would have been payable had the relevant
insurance continued to be available and this
Agreement will continue, or an amount equal to the
amount caicuiated in accordance with Section 3
{Compensation on Termiration for Force Mafeural of
Schedule Part 17 (Compensation on Termination;
pius {in relation to third party liability insurance oniy}
the amount of insurance proceeds that would have
bgen payable whereupon this Agreement will
terminate; and

where pursuant to Clauses 53.14.2(a) andfor
53.14.2{b} this Agresment continuss then the Annual
Service Payment shall be reduced in sach year for
which the relevant insurance is not maintained by an
amount equal to the premium paid {or which wouid
have been paid) by DBFM Co in respect of the
relevant risk in the year prior to it becoming
Uninsurable {index inkad from the date that tha risk
becomes Uninsurahle} save to the extent that such
reduction is otherwise reflected in a reduction in the
payments claimed by DBFM Co pursuant to
paragraph 3.1 of Section 6 (Pass Through Costs) of
Schedule Part 14 {Payment Mechanism). Where the
risk is Uninsurable for parl of a year only the
reduction in the Annual Service Payment shall be pro
rated to the number of months for which the risk is
Uninsurable.

where pursuant to Clauses 53.14.2(a) and/or
53.14.2{b} this Agreement continues DBFM Co shall
approach the insurance markat at least every four
months {0 establish whether the risk remains
Uninsurable. As soon as DBFM Co is aware {and the
partles agree or it is determined pursuant to the
Dispute Resoiution Procedure} that the risk is no
longer Uninsurable, DBFM Co shall take out and
maintain or procure the taking out and maintenance
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of insurance {fo be incepted as scon ag is reasanably
practicable} for such risk in accordance with this
Agreement;

{e} in respect of any period between the Authority
receiving notificatfon in accordance with Clause
53.14.1(a) that a TPL Risk has become Uninsurable
and the Authority's nofification to the DBFM Co in
accordance with Clause 53.14.2{a} in respect of such
risk then, provided # is ultimately agreed or
determined that the requirements of Clause
53.14.1{b) are satisfied in respect of the Uninsurable
TPL Risk and subject to Clause 53.14.2(f) below,
Clause 53.14.2(b) shalf apply in respect of
occurrencas of the Uninsurable TPL Risk during such
perind unfess the parties otherwise agree how to
manage the risk during this period; and

o Clause 53.14.2(e} shall cnly apply provided DBFM Co
does not unreasonably maledally delay (a)
agreement and/ar determination in accordance with
the Dispute Resolution Procedure as toc whather the
requirements of Clause 53.14.1{b} are satisfied in
respect of the Uninsurable TPL Risk and/or
(b meeting with the Authority {o discuss the means
by which the risk should be managed.

Where this Clause 53.14.2 applies and this Agresment continues, [JBFM
Co shall, subject to Clause 53.14.2(¢), be ralieved of its obligations to
maintain insurance in respect of the relevant Uninsurable Risk.

53.14.31, pursuant tn Clause 53.14.1(b), the Authority elecis to make
payment of compensation to DBFM Co {such that this Agreement
will terminate){the “Relevant Payment”}, DEFM Co shall have the
option {exercisable in writing within (20} Business Days of the date
of such election by the Authority {the “Option Period®)) to pay to
the Authority on or before the end of the Option Period, an amount
equal to the insurance proceeds that would have been payable
had the relevant risk not become Uninsurable, in which case this
Agreement will continue {and the Relevant Payment will not be
made by the Authority}, and DBFM Co's payment shall be applied
for the same purpose and in the same manner as insurarnice
proceeds wouid have been applied had the teievant risk not
become Uninsurable.

53.14.4 During the Operational Term, the Authority shall be entitied fo
notify DBFM Co that a risk has become Uninsurable under
paragraph (b} of the definition of “Uninsurable™. Following such
notification, Clauses 53.14.1(b} to 453.14.3 {except Clause
53.14.1(b){ii)) shali apply as if DBEFM Co has issuad a notice under
Clause 53.14.1(a).

53.15  Unavailability of terms
53.15.1 If, upon the renewal of any of the Insurances;
{a) any Insurance Term is not availabie to DBFM Co in

the worldwide insurance market with reputable
insurers of good standing; and/or
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{bj the insurance premium payable for Insurance
incorporating such Insurance Term is such that the
Insurance Term is not generally being incorporated in
insurance procured in the worldwide insurance
markat with repuiable insurers of good standing by
contractors in the United Kingdem,

other than, in each case by reason of one or mora actions of DBFM Co
and/or any sub-contractor of DBFM Co (of any fier) then Clause 53.15.2,
shall apply.

B3.15.2H it Is agread or determined that Clause 53.15.1 applies then the

Authority shall waive DBFM Co’s obligations in Clauses 53.1 to
53.3 and/or Schedule Pant 15 {insurance Heguirements) in respact
of that particular Insurance Term and DBFM Co shall not be
considared in breach of its obligations regarding the maintenance
of insurance pursuant to this Agreement as a resuit of the fallure to
maintain insurance incorporating such Insurance Term for 50 long
as the relevant circumstances descriped in Clause &53.15.1
continue to apply o such Insurance Term.

53.15.3To the extent that the parties agrea {acting reasonably}, or it is

determined pursuant to the Dispute Hesalution Procedure, that an
alternative or repiacement term and /or condition of insurance is
availabie to DBFM Co in the woridwide insurance market with
reputable insurars of good standing which if included in the
relevant insurance policy would fully or partially address DBFM
Co's inability ta maintain or procure the maintenance of insurance
with the relevant Insurance Term, at a cost which contractors in
the UK are (at such time} generally prepared to pay, DBFiM Co
shall maintain or procure the maintenance of insurance including
such alternativa or raplacement term and/or conditian,

53.15.4 DBFM Co shall notity the Authority as soon as reasanably

53,155

practicable and in any event within five (5} days of becoming
aware that Clause 53.15.1{a} andior Clause 53.15.1(b) are likaly
to apply or {on expiry of the relevant insurance then in place} do
apply in respect of an insurance Term {irrespective of the reason
for the same}. During the Operational Term the Authority shafl be
entitled to notify DBFM Co that Clause 53.15.1(b) is likely 10 apply
or {on expiry of the relevant insurance then in place) does apply In
respact of an Insurance Term (irrespective of the reason for the
same). DBFM Co shall provide the Autharity with such information
as the Authority reasonably reguests regarding the unavailability of
the insurance Term and the parties shail meet to discuss the
means by which such unavailability should be managed as scon
as is reasonably practicable.

In the event that Clause 53.15.1{a} and/or Clause 53.15.1(b} apply
in raspect of an Insurance Term, (irrespective of the reasons for
the samej DBFM Co shall approach the insurance market at least
every four months to establish whether Clause 53.15.1{a} and/or
Clause 53.15.1{b} remain applicable to the Insurance Term, As
soon as DBFM Co is aware and the parties agree or it is
detsrmined pursuant to the Dispute Resofution Procedurs that
Cilause 53.15.1(a) and/or Clause 53.15.1{b} has ceased to apply
to the Insurance Term, DBFM Cao shall take out and maintain or
procure the taking out and maintenance of insurance (to be
inceptad as soon as is reasonably practicable) incorporating such
I[nsurance Term in accordance with this Agraement.
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Risk Management

53.16  With effect from the date of this Agreement, the Authority and DBFM Co shall
gach designate or appoint an insurance and risk manager and natify dstails of
the same to the aiher party. Such persan shall:

53.16.1 be responsible for dealing with all risk management matters on
behalf of its appainting or designating party including {without
fimitation) ensuring compliance by that pary with this Clause
53.16;

53.16.2 advise and report to that party on such matters; and

53.16.3 ensure that any report ar survey conducled by any insurer of any
relevant procedures in relation to the Project is disclosed io the
parties.

53.17  Without prejudice o the pravisions of Clause 53.16, the parties shall notity one
ancther, and in DBFM Cao’s case the relevant insurer, of any circumstances
which may give riss fo a claim of a value equal to er in excess of fifty thousand
pounds {£80,0D0}] {index linked} under the Insurances within five (5) Business
Days of bacoming aware of the same {cr earlier, if $0 requested by the terms of
the relevant insurance policy). If any insurer disputes any such claim, DBFM Co
shall provide the Autherity with full details of any disputed claim and the parties
shail fiaise with one another to ensure that the relevant claim is preserved or
pussued.

Application of Proceeds

53.18  Allinsurance proceeds recaived by DBFM Co under the insurances referred to in
paragraph 1 (Contractors "Aff Risk” Insurance) of Section 1 {Poiicies to be taken
aut by DBFM Co and maintained during the Construction Phase} and paragraph
1 {Froperty Damage Insurance) of Section 2 {Foficies to be taken ouf by DBFM
Co and Maintained from the relevant Phase Actual Completion Daie throughout
the Operational Term) of Schedule Part 15 {insurance Requirements} shall be
paid into the Insurance Proceeds Account and shall be applied in accordance
with this Agreement and in accordance with the Insurance Froceeds Accaunts
Agreement.

53.19  Subject to the provisions of the Funders’ Direct Agreement and Clause 53.22
{Reinstaternent) DBFM Co shall apply any proceeds of any policies of Insurance:

53.19.1in the case of third party legal liability or employers’ Hability
insurance, in satisfaction of the claim, demand, proceeding or
fiahility in respect of which such proceeds are payable; and

53.19.2 in the case of any other insurance other than delay in start up or
business interruption insurance, so as 1o ensure the performance
by DBFM Co of its chligations under this Agreement, inciuding
where necessary the reinstatement, rastoration or replacemant of
the Facilities, assets, materials or goods affected by the event
giving rise to the insurance claim and consequent payment of
proceeds.

5320 Where reinstaterment monies are required to be released from the Insurance
Proceeds Accaunt DBFM Cao shall obtain the Authority's consent in accardance
with the Insuranca Proceeds Account Agreement. The Authority shall give its
consent (or confirm that it is withhalding its consent) to the releasa of monies
from the Insurance Praceeds Account within cne {1} Business Day of a request
fram DBFM Cao {provided that such consent must net be unreasonably withheld).
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53.21  If the proceeds of any insurance claim are insufficient fo cover the sefiiament of
such claims, DBFM Ca will make good any deficiency forthwith.

53.22 Heinstatement

53.22.1 All insurance proceeds received under any Physical Damage
Policy shall be applied to repalr, reinstate and replace each pan or
parts of the Faciiities in respect of which the proceeds wera

received.

53,22.2 Where a claim is made or proceeds of insurance are received or
are recelvable under any Physical Damage Policy in respect of a
single event (or a serles of related evenis} {the ("Relevant
Incident”) in an amount in excess of one hundred thousand
pounds £(100,000} {index-linked}:

{a)

DBFM Co shall deliver as soon as practicable and in
any event within 28 days after the making of the claim
a plan prepared by DBFM Co for the carrying out of
the works necessary {the “"Reinstatemneni Works™} to
repair, reinstate or replace {the “"Aeinstatement
Pian”} the assets which are the subject of the
retevant cfaim or claims in accordance with Clause
{b)(ivipelow. The Reinstatement Fian shail set out:

{iy if not the Contractor, the identity of the
persan proposed to eftect the
Reinstatement Works, which shall he
subject to the prior written approval of the
Authority; and

(i} the proposed terms and timetable or, if not
then astablished, the reasonably anticipated
terms and timetzbie upon which the
Reinstatement Works are o bhe effected
{including the date that the Project will
become fully operational), tha final terms of
which shall be subject to the prior written
approval of the Authority, which approval
shall not ba unreasonably delayed;

provided that the Authority is satisfied that the
Reinstatement Pian wlili enable DBFM Co to comply
with Clause 33.22.2(b){iv} below within a reasonable
timescale;

i the Reainstaterment Plan will be adopted and
carried out by DBFM Co;

{i} DBFM Co shall enter into contraciuai
arrangements ta effect the Reinstaterment
Works with the person identified in the
Rsainstatement Plan appraved by the
Altharity;

{iif} prior to the easlier to occur of the
Termination Date or the Expiry Date, any
amounis standing to the credit of the
Insurance Proceeds Account {the “Relevant
Proceads") (together with any Inlerest
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accrued) may be withdrawn by DBFM Co
from the Insurance Proceeds Account as
required to enable it to make payments in
accordance with the terms of the
contractual arrangemenis referred to in
Clause 53,22.2{hi{ii) above, and to meet
any other reasonabia costs and expenses
aof DBFM Co for the sole purposes of
funding the Reoinstatement Works and the
parties shall operate the signatory
requiremenis aof the Insurance Proceeds
Account In order to give effect to such
payments, Following the earlier to occur of
the Termination Date and the Expiry Date,
the Authority may withdraw amounts
standing to the credit of the Insurance
Proceeds Account for the purposes of
funding any Relnstatement Works;

(iv) the Authority agrees and undertakes that,
subject to compliance by DBFM Co with its
obligations under this Clause, and provided
that DBFM Co procures that the
Reinstatemnent Warks are carried out and
completed in accordance with the
coniractual arrangemoents referred to in
Clause 53.22.2(h}{ii}, 1t shall not exercise
any right which & might otherwise have to
terminate this Agreement by virtue of the
event which gave rise to the ciaim for the
Relevant Proceeds;

{vi the Authority undertakes to use reascnabte
endeavours o assist DBFM Co in the
carrying out of the Reinstaternent Plan; and

{vi) after the Reinstatement Flan has been
implemented to the reasnnable satisfaction
of the Authority and in accordance with
Clause 53.22.3 below the Authority shall
permit withdrawal by DBFM Co of any
Helevant Proceeds then hsld in the
Insurance Proceeds Account that have not
been pald under Clause 53.22.2(h}i}
above, in respect of the Relevant incidant,
together with any interast accrued.

{vii) subject to the provisions of Clause 49.1
{DBFM Co indemnities fo Authorilyy DBFM
Co shall be solely rosponsitde for the
payment of any deficiency.

53.22.3 Where insurance proceeds are to be used, in accordance with this
Agreement, to repair, reinstate or replace any Facility, DBFM Co
shali camry out the work in accordance with the Authority's
Constructicn Hequirements so that on completion of the work, the
provisions of this Agreement are complied with.

53.22.4H and to the extent that a breach by DBFM Co of its obligations
under Clause 53.22 2{b) leads to a delay in the completion of the
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Reinstatement Works, any entiliement that DBFM Co has to refiet
under Clause 30 (Reief Events) shall be suspended.

54 EXCLUSIONS AND LIMITATIONS ON LIABILITY

Exclusions

541

54.2

The indernnities under this Agreerment shall not appiy and (without prejudice to
the Autharity’s rights under the Payment Machanism} there shall be no right to
ciaim damages for breach of this Agreement, in delict or on any other basis
whatsoever to the exient that any loss clalmed by either party is for loss af
profits, foss of use, loss of production, {oss of business or loss of business
opportunity or is a claim tor consequential loss or for indirect lass of any nature
{“Indirect Losses”) suffered or allegedly suffered by either party. The Authority
agrees that, notwithstanding the foregoing, any losses of DBFM Co arising under
the Construction Contract and the Service Coniracis as originaily executed (or as
amended in accordance with and subject to Clause 4.1 {Ancilfary Documents))
which are not Indirect Losses shall not be exciuded from such a claim solely by
reason of this Clause 54.1.

The Authority shall not be liable in delict to DBFM Co or any DBFM Co Party in
respect of any negligent act or omission of the Authority or any Autharity Party
relating to or in connection with this Agreement and DBFW Co shall procure that
no DBFM Co Party shall bring such a claim against the Authority. DBFM Co has
accepted this on the basis that it and each DBFM Cao Party will cover the risk of
negligent acts or omissions by insurance or in such ather manner as it {or they}
may think fit.

No Double Recovery

B4.3

54.4

545

54.6

Subject to:

B43.1 any other express right of the Authority pursuant to this
Agreement; and

54.3.2 the Authority's right to claim, on or after termination of this
Agreement, the amount of its reasonable costs, losses, damages
and expenses suffered or incurred by it as a resuft of rectifying or
mitigating the effects of any breach of this Agreement by DBFM
Co save to the extent that the same has already heen recavared
by the Authority pursuant to this Agraement or has been taken into
account to reduce any compensation payable by the Authority
pursuant to Clause 46 {Compensatfon on Termination),

the sole remedy of tha Authority in respect of a fallure i provide the Services in
accordance with this Agreement shall be the operation of the Payment
Mechanism.

Subject to Clause 39 {Authority Events of Defaulf) and any other express right of
DBFM Co pursuant to this Agreement, DBFM Co’s scle remedy in respect of any
breach of this Agreement which Is a Compensation Event shail be pursuant to
Clause 29 (Delay Events).

Nothing in Clause 54.3 shall prevent or restrict the right of the Autharity to seek
interdict or a decree of specific implement or other discretionary remedies of the
court.

Notwithstanding any other provision of this Agreemeant, neither party shafl be

entitied to recover compensation or make a ciaim under this Agreement or any
other agreement in relation to the Project in respect of any loss that it has
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incurred for any failure of the other party) to the extent that it has already been
compensated in respect of that loss ot fallure pursuant ta this Agreement or
otherwise.

54.7 Neither party shall have the right to terminate this Agreement for breach of
contract save as expressly set out in this Agreement,
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PART 12: MISCELLANEQUS

55

INTELLECTUAL PROPERTY

Project Data

55.1

DBFM Cao shall make avaitable to the Authority free of charge {and hareby
irrevocably licences the Authority to use} all Project Data that might reasonably
ba required by the Authority and DBFM Co shall ensure that it can make tha
Froject Data available to the Autherity on these torms, for such purposes as the
Authority at its sole discreflon may require, and in this Clause “use” shall include
the acts of copying, modifying, adapting and transiating the material in question
and/or incorporating them with other materiale and the term “the righl to use”
shall be construed accordingly. Neither DBFM Co nor any DBFM Co Party shall
be fiable to the Authority In respect of use by or on behalf of the Authority of
Project Data other than in relation to the Project.

Intellectual Property Rights

552

DBFM Co:

55.2.1 hersbhy grants fo the Authority, free of charge, an irrevocable, non
exciusive and transferable (but only to any assignee or transferes
of any rights ar benefits under this Agreement or upon or ai any
time following termination of this Agreemeni) licence [carrying the
right to grant sub licences)} to use the Intellectual Proparty Bights
which are or become vested in DBFM Co; and

55.2.2 shall, where any Intellectual Froperty Rights are or become vested
in a third party, use all regsonable endeavours to procure the grant
of a #ke licence to that referred to in Clause 55.2.1 ahove to the
Authority,

in both cases, for such purposes as the Authority may at its sole discretion require.

DBFM Co shall use all reasonable endeavours fo ensure that any Intellectual
Property Rights created, brought into existence or acquired during the term of this
Agreement vest, and remain vested throughout the term of this Agreement, in
DBFM Co and DBFM Co shall enter into appropriate agreements with any DBFM
Co Party {or other third parties) that may create or bring into existence, or from
which it may acquire, any Inteliectual Property Rights.

Mainienance of data

553

5b.4

To the extent that any of the data, materials and documents referred to in this
Clause are generated by or maintained on a computer or similar system, DBFM
Co shall use all reasonable endsavours to procure for the benefit of the
Authority, at no charge or at the [owest reasonabie tee, the grant of a licence or
sub-ficence far any relevant software to enable the Autharity or its nominee to
access and otherwise use {subject to the payment by the Authority of the
relevant fee, if any} such data far such purposes as the Authority may at its sote
discration require. As an alternative, DBFM Go may provide such data, materials
or documents in a format which may be read by software generally available in
the market at the relevant time or in hard copy format.

DBFM Co shall ensure the back up and storage in safe custody of the dats,
materials and documents referred to in Clause 55.3 in accordance with Good
Industry Practice. Without prejudice to this obligation, DBFM Co shall submit to
the Autharity's Representative for approval its proposals for the back up and
storage in safe custody of such data, materials and documents and the Authority
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56

57

Claims

55,5

shall be entitied to object if the same is not in accordance with Good Industry
Practice. DBFM Co shall comply, and shall cause all DBFM Co Partles to
comply, with ali procedures to which the Authority's Representative has given its
approval. DBFM Co may vary ite procedures for such back-up and storage
subject to submitting its proposals for change to the Authority's Reprasentative,
who shall be entitled to object on the basis set out above.

Where a claim or proceeding is made or brought against the Authority which
arises out of the infringement of any rights in or to any Intellectun! Property {other
than any Disclosed Data) or because the use of any materials, Plant, machinery
or eguipment in connection with the Proiect Operations infringes any rights in or
to any Intellectual Property of a third parly then, unless such infringement has
arisen cut of the use of any Intellectual Property by ar on behalf of the Authority
othetwise than in accordance with the terms of this Agreement, or in respect of a
use of the intellectual Property for a purpose other than that fer which it was
produced, OBFM Co shail indemnify the Authgrity at all times from and against
all such claims and proceedings and the provisions of Clause 49.3 (Conduct of
Claims} shall apply.

DISPUTE RESOLUTION PROCEDURE

Except where expressly provided atherwise in this Agreement, any dispute arising out of or
in cannection with this Agreement shall be resolved in accordance with the procedure set
out in Schedule Part 20 {Dispute Hesciution Procedure}.

ASSIGNATION AND SUB-CONTRACTING

Assignation

57.1

57.2

57.3

57.4

This Agreement and any other agreement in connection with the Project to which
both the Authority and DBFM Co are a party shall be binding an, and shall enure
to the benefit of, DBFM Co and the Authority and their respective statutory
successors and perrnitted transfarees and assignees.

Suhject to Clause 57.3, DBFM Ca shall nof, without the prior written censent of
the Authority, assign, novate, transfor, sub-contract or otherwise dispose of any
interest in this Agreement, the Independent Taster Contract, the Construction
Contract and/or the Service Contract entered into by DBFM Co for the purposos
of performing its obligations under this Agreement,

The provisions of Clause 57.2 do not apply to the grant of any security, in a form
approved by the Authority prior to its grant {such approval not to be
unreascnably withheld or delayed), for any loan made o DBFM Co under the
initlal Funding Agreements provided that any assignee shall enter into the
Funders’ Direct Agreemant in relation 1o the exercise of its rights, if the Authority
S0 raquiras.

The Authority shall be entitled to assign, transfer or dispose of the whole of this
Agreement and/or of any agreement entered into in connection with this
Agreement to which the Authority and DBFM Go are both pary:

57.4.1 a Minister of the Crown or the Scottish Ministors;

57.4.2 a local authority {as defined in the Local Government efc.
{Scotland} Act 1934 which has sufficient financial standing or
financial resources fo perform tha obligations of the Authority
under this Agreement and any other agreements to which such
assignation, transfer or disposal relates;
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57.4.3 any Permitted Transfer Participant which has sufficient financial
standing or financial resources {o perform the obligations of the
Authority under this Agreement and any cther agreements fo
which such assignation, transfer or disposal relates; or

57.4.4 any Participant or other public body {io which neither Clause
57.4.1 nor Clause 57.4.2 nor Clause 57.4.3 applies) whose
obligations under this Agreement and any other agreements fo
which such assignation, transfer or disposal relates are
unconditionally and irrevocably guaranteed by the Authority or a
Minister of the Crown or the Scottish Ministers having the legal
capacity, power and authority to petform the obligations under the
guarantee and the obligations of the Authority under this
Agreement and any other agreements to which such assignation,
transfer or disposal relales;

without the consent of DBFM Ca. The prior written consent of DBFM Co {not to
be unreasonably withheld or delayed) shall be required for any other
assignation, iransfer or disposal by the Authority of the whole or any part of this
Agreement or of any agreement entered into in connection with this Agreement
to which the Autharity and DBFM Co are both party, provided that nothing in this
Clause shall restrict the rights of the Scottish Ministers to effect a statutory
transfer.

Sub-contractors

57.5

57.6

57.7

LOBFM Co shall, without prejudice to Clause 57.1, procure that none of the
persons Yisted below shall sub-contract all (or substantially ali} of their obligations
under or in the agreement set out next {o its name;

Person Contract
Coniractor Construction Contract
Service Provider Service Contract

without, in each case, the prior writtan consent of the Authority {(such consent not
to be unreasonably withheld or delayed). To avoid doubt, (i) any fallure to
comply with Clause 57.7 shall be a reasonable ground for withholding consent
and (#) consent shall, without prajudice to the other provisions of Clause 57.5,
not be required in respect of the appointment of any party currently approvad by
the Authority as a suitable replacement.

If the contract set out next to the name of any person referred to in Clause 57.5
shall at any time lapse, terminate ot otherwise cease to be in fulf force and affect
(whether by roason of expiry or otherwise), with the sffect that such person shail
cease to act in relation to the Project, DBFM Co shall forthwith appoint a
replacement (subject to compliance with Clause 57.5).

DBFM Co shall procure that any replacement for any person referred to in
Clause 57.5 or any membor of the Professional Team or any Key Sub-Contractor
shall enter into a contract upon the same or substantially similar terms as the
person So replaced and shall also enter into a collateral agreement on the same
or substantiafly the same tennz as the Collateral Agresment entered into by the
parson so replaced.
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57.8

Where DBFM Co enters into a contract with a sub-contractor for the purposes of
carrying out the Project Operations or any part of the Praject Operations under
this Agreement, DBFM Co shall cause a term to be included In such contract:

57.8.1 which regquires payment to be made fo the sub-contractor within a
specified period not exceeding thirty (30) days from receipt of a
valid invoice as defined by the contract requirements and in the
case of the pravision of Services provides that, for the purpose ot
payment alone, where the Authority has made payment to DBFM
Co and the sub-contractor’'s invoice includes Proiect Operations in
relation te which payment has been made by the Authonty then, {o
the extent that it relates to such Froject Operations, the invoice
shall be treated as valid and payment shall ba made to the sub-
contractor witheut deduction (but without prejudice to any right to
deduct or set off validly ansing under the terms of the contract with
the sub-contractor; and

57.8.2 which notifies the sub-contractor that the contract forms part of a
larger contract for the benefit of the Autherity and that shouid the
sub-contractor have any difficulty in securing the timely payment of
an invoice that matter may be referred by the sub-contractor o the
Authority's Hepresentative; and

57.8.3 in the same terms as this Clause 57.8 {inciuding for the avoidance
of doubt this Clause 57.8.3} subject only to modification to refer to
the correct designation of the equivalent parnty as the supplier and
recipient of the relevant Project Operations as the case may be.

Replacement of a non-performing Sub-Contractor

57.9

5710

8711

On the substitution or repiacement of a Service Provider due to a breach or
default under a Sarvice Contract, DBFM Co may elect, subject to Clause 57.11
and provided that at the time of making such election no notice of termination
has been served under this Agreement, that for the purposes of Clauses 40.1.8
{Deductions} and 40.1.9 (Warning Notices} only, all Deductions incurred and
Waming Notices served prior 1o the date of such substitution or replacement
shalf he disregarded by virtue of Clause 57.10 below.

if DBFM Co makes an election pursuant {o Clause 57.9 above then, with effect
from the date of substitution or replacement of the Service Provider, all
Deductions incurred and Warning Notices served prior to that date shall be
disregarded for the purposes of Clause 40.1.8 (Deductions) and Clause 40.1.9
{Warning Notices), Faor the avoidance of doubt, the Authority shall retain the right
to make Deductions in accordance with Schedule Part 14 {Payment Machanisem)
in respect of the Availability Failures and/or Performance Failures to which the
Deduciions and/or Waming Natices are attributable.

DBFM Cc shall be entitied to make an election pursuant to Clause 57.9 on a
maximum of two occasions during the Project Term,

58 OWNERSHIP INFORMATION AND CHANGES IN CONTROL

58.1

DBFM Co represenis and warrants to the Authority that at the date of this
Agreement the legal and beneficial ownership of DBFM Co and Holdeo is as set
out in Schedule Part 21 (DBFM Co Information} and that, other than any
Shareholder pre-emption rights and any security granted o the Senior Funders
under the Senior Funding Agreements, no arrangements are in place that have
or may have or resuit in any sale, transfer or disposal of any legal, beneticial,
equitable or other interest in any or all of the shares in DBFM Co or Holdco .
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59

58.2

58.3

56.4

58.5

58.6

DBFM Co further represents and warrants o the Authorily that as at the date of
this Agreement it has adopied tha Articles of Association.

DBFM Co shall inform the Authority as soon as reascnably practicable (and in
any svent, within thirty (30} days) of any Change in Control occurring in respect
of DBFM Co or Holdco.,

The Authority may, not more than twice in any Contract Year, or at any time
when a DBFM Co Event of Defauit is outstanding, require DBFM Co to inform it,
as soon as reasonably practicable and in any event within thirty {30} days of
receipt of the Authority’s request for details, of any Change in Contral in respect
ot DBFM Ca or Holdco.

DBFM Cao's obligations under Clauses 58.1 and 58.2 above shali, oxrept where
a legal transfer of shares has occurred be Emited to the extent of DBFM Co’s
awareness having made all reasonable enquiry.

Subject to Clause 58.6, prior to the expiry of a period of twelve (12} months
commencing on the finali Phase Actual Completion Daig, no Change in Control in
any or all of the shares in DBFM Co or Holdco shall be permitted without the
prior written approval of the Authority. Any Change in Control arising as a
consaquence of either:

58.5.1 the grant or enforcement of security in favour of the Senior
Funders over or in relation to any of the shares of the DEFM Co or
Holdco , provided that any document conferring security over any
shares has been approved by the Authority {such approval not to
be unreasonably withheld or defayed);

58,56.2 any transfer by a Sharehoider te an Associate of such transferor;
or

58.5.3 any change in bensficial or legat ownership of any shares that are
listed on a recognised investment exchange {as defined in Saction
285 of the Financial Services and Markets Act 20003,

shall be disregarded for the purpose of this Clause 58.5 above. Where Clause
58.5.2 applies and subsequent to any such transfer {the *Original Transfer”)
the transfaree ceases 10 be an Associate of the original transferor, it shall be a
breach of this Clause 58.5 if the shares or interasts which were the subject of the
Qriginal Transfer are not within 20 Business Days of tha fransteree ceasing to be
an Asscclate of the original transferar, ttansforred to the criginal transferor or any
Assgeiate of such transteror,

No Change in Control {at any tima} in any or all of the shares in DBFM Co {or
any company (other than a public quoted company whose equity securities are
listed on a recognised investment exchange, as defined in section 285 of the
Financial Services and Markets Act 2000} holding shares in Holdco, DBFM Co or
in any company {or its shareholders) holding shares in such a company (or its
sharshoiders)} shall be permitted without the prior written approval of the
Authority where the person acquiring control is a Hestricted Person.

MITIGATION

Each of the Authority and DBFM Co shali at all times take all reasonable steps to minimise
and mitigate any loss for which the relevant party is entited to bring a claim against the
other party pursuant ta this Agreement.

DATA PROTECTION
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51

Data Protection

60.1

60.2

For the purpose of the foliowing Clauses, the terms “data controlter”, “data
subject” “personal data” and "process” shall have the meaning given to them in
the Data Protection Act 1938.

DBFM Co undertakes to the Authority that it shall comply with the obligations of a
“data controller” under the provisions of the Data Protection Act 1998 and
undertakes that it will oniy obtain, hold, process, use, store and disclose personal
data as is necessary {o perform its obligations under this Agreament and (without
prejudice to Clause 5.2 {General standards} that such data will be held,
processed, used, stored and disclosed only in accordance with the Data
Frotection Act 1998 and any other appiicable Law. [n addition, DEFM Co {io the
extent that it processes personal data):

60.2.1 Shall comply with the provisions of the Seventh Data Protection
Principie as set out in Schedule 1 of the Data Protection Act 19938
and warrants that it has, or will have at all material imes, {(and it
shall use best endeaveurs to precure that all Sub Contractars {and
their agents and sub contracters of any tier have or will have at all
material times) the appropriate technical and organisational
measures in place against unautherised or unlawful processing of
persenal data and against accidental loss or destruction of, or
damage to, personal data held or processed hy it and that it has
taken, or will take at all material times, ail reasonable steps to
ensure the reliability of any of its staff which will have access to
personal data processed as part of the Proiect Cperations;

6C.2.2 undertakes that it wili act only on the instructions of the Authority In
relation to the processing of any personat data made availabla by
or on behalf of the Authority as part of the Project Operations;

60.2.3 undertakes o allow the Autherity access o any relevant premisas
oh reasonable notlce to inspect its procedures described at Clause
60.2.1 above; and

60.2.4 shall promptly, and in any event within twenty four (24) hours,
notify the Authority about any actual or suspected breach of
Clause 80.2.1 and shall:

(a) implement any maasures necessary to restore the
security of compromised psersenal data: and

(b} support the Audthority in making any required
notifications to any regulaiory authority and affected
data subjects: and

60.2.5 shall promptly, and in any event within forty eight (48} hours of
receipt of any request or correspondence, notify the Authority if
DBFM Cc receives a subject access requast or notice from a data
subject exercising its rights under the Data Protection Act 1998 in
respect of any personal data or any comrespondence from a
regulatory authorty in refation to the processing of any personal
data on behalf of the Authority.

CONFIDENTIALITY
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61.1 The Authority shall, subject fo Clause 61.2 be entitled to make the documents
and information lisied in this Clause 61.1 freely availabte to the public (which
may inciude, withaut limitation, pubfication on the Authority’s website):

61.1.1

51.1.2

61.1.3

651.1.4

61.1.5

this Agreement;

the indepandent Tester Contract;

the Collaterat Agreamenis;

the payment and performance report; and

the Financial Model (as updated from time to time in accordance
with this Agreement).

and DEFM Co acknowledges and agrees thai, subject io the exclusion of infarmation
referred to in Clause 651.2.2, the provision or publication of the documents and informafion
listed in this Clause 61.1 shall not give rise {o any liability undar the terms of this Agreement
ot otherwise. The Authority shall notify DBFM Co In writing not less than fen (10} Business
Days prior to any intended provision or publication of information pursuant to this

Clause 61.1.
61.2
61.2.1
61.2.2
61.2.3

Permitted Disclosure

The parties agree that the provisiong of this Agreement and each
Anciilary Document and the Financial Model shall, subject to
Clause 61.2.2 below, not be treated as Confidential Information
and may be disclosed without restricion and DBFM Co
acknowledges that the Authority shall, subiect to Clause 61.2.2
below, be entifled to make this Agreement, the Financial Model
and each Ancillary Dacument available in the public domain.

Clause 61.2.1 above shall not apply fo provisions of this
Agreement, the Financial Model or an Ancillary Document
designated as Commerciaily Sensiiive information and listed in
Schedute Pant 26 {Commercially Sensitive information) to this
Agreement which shall, subject to Clause 61.3 be kept confidential
for the periods specitied in that Schedule Part 26 {Commercially
Senstive Information).

The parties shall keep confidential all Confidential Infarmation
recelved by one party from the other party relating to this
Agreement and Ancillary Documents or the Project and shall use
alf reasonable endeavours to prevent their employees and agents
from making any disclosure to any person of any such Confidential
Information.

61.3 Clauses 61.2.2 and 61.2.3 shali not apply to:

61.3.1

61.3.2

any disclosure of information that is reasonably required by any
person engaged in the parformance ot their obligations under this
Agreement for the performance of thase obligations;

any matter which a party can demonstrata is already or hecomes

generally available and in the public domain otherwise than as a
result of a breach of this Clause;
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§1.3.3

61.3.4

61.3.5

61.3.6

61.3.7

61.3.8

61.3.9

any disclosure to anable a determinaiion to be madae under
Schedule Pant 20 {Dispute Resofution Procedure) or in connecton
with a dispute between DBFM Co and any of its subconiractors;

any disclosure which is required pursuant to any Law of
Parllamentary obligation piaced upon the party making the
disclosure or the rules of any stock exchange or governmental or
regulatory authority having the force of law or, if not having the
force of law, compliance with which is in accordance with the
general practice of persgns subject to the stock exchange or
governmental or reguiatery authority concemed;

any disclosure of information which is already lawfully in the
possession of the receiving party, prior to its disclosure by the
disclosing party:

any provision of information to the paries’ own professicnal
advisers or insurance advisers or to the Senior Fundears or the
Senior Funders’ professional advisers or insurance advisers or,
where it is proposed that a person should or may provide funds
{whether directly or indireclly and whether by loan, equity
paricipation or otherwise} to DBFM Co 1o enable it to carry out iis
obligations under this Agreement, cr may wish to acquire shares in
DBFM Co and/or Holdeo in accordance with the provisions of this
Agreement to that person or their respective professional advisers
but only to the axtent reasonably necessary to enable a decision
e be taken on the proposal;

any disciosure by the Authority of information relating to the
design, construction, operation and maintenance of the Project
and such other information as may be reasonably required for the
ptrpese of conducting a due diligence exercise, o any proposed
new contractor, its advisers and lenders, should the Authority
decide to retender this Agreement; or

any registration or recording of the Consents and propeny
registration required;

any disclosure of information by the Authority to any other
department, office or agency of the Government or their respective
advisers or to the Scottish Futures Trust or to any psrson engaged
in providing services to the Authority for any purpose related to or
ancillary to this Agreement;

61.3.10 any disclosure for the purpose of:

{m) the examination and cenification of the Authority’s or
DBFM Co's accounts;

(b} any examination pursuant to section 6{1} of the
National Audit Act 1983 of the economy, efficiency
and effectiveness with which the Authority has used
{ts resources;

{c complying with a proper request from either party's

Insurance adviser, or insurer on placing or renewing
any insurance policies; or
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61.4

61.5

61.6

61.7

61.8

G1.9

{d} {without prejudice to the generality of Clause 61.3.4}
complance with the FOI(S)A andfor the
Environmental information {Scotland) Reguiations;

61.3.11 disclosure pursuant 1o Clause 61.1;
61.3.12 disclosure to the exient required pursuant io Glause 63.2;

provided thati, to avoid doubt, neither Clause 61.3.10(d) nor
Clausp 61.34 above shali permit disclosure of Confidential
Information otherwise prohibled by Clause 61.2.3 where that
information is exempt from disciosure under section 36 of the
FOI(S)A.

Where disclosure is permmited under Glause 61,3, other than under Clauses
61.3.2, 61.3.4, 61.3.5, 61.3.8 and 61.3.10, the party providing the information
shall procura that the racipient of the information shaff be subject to the same
obligation of confidentiality as that contained in this Agreement.

DBFM Go shall not make use of this Agreement or any information issued or
provided by ar on hehalf of the Authority in connection with this Agreemsnt
otherwise than for the purpose of this Agreement, except with the written consent
of the Authority.

Where DBFM Co, In carrying out s obligations under this Agresment, is
provided with information relating to any Authority Party, DBFM Co shall not
disclose or make use of any such information oiherwise than for the purpose for
which it was provided, unless DBFM Co has obtained the prior written consent of
that person and has obtainod the prior written cansent of the Authority.

On or hefare the Expiry Date, DBFM Co shall ensure that all documenis or
computer records in its possession, custody or control, which contain information
relating to any Authority Party including any documenis in the possession,
custody or control of a Sub-Contractor, ara delivered up to the Autharity.

The parties acknowladge that Audit Scotland has the right to publish details of
this Agreemant {including Commercially Sensitive informationy in its relevant
reports to Parliameant.

The provisions of this Clause 61 {Confidenlialif} are without preiudice to the
application of the Official Secrets Acis 1911 to 1989.

Announcements

61.10

Unless ctherwise required by any Law or any regulatory or governmental
authority {but only to that axtent), neither party shali make or permit or procure to
be mads any public announcement or disclosure {whether for publication in the
press, the radio, television screen of any other medium} of any Confidential
information or in the case of DBFM Co of its {or any DBFM Co Party's} interest in
the Project or, in any such case, any matters relating tharsto, without the pricr
written consent of the other party {which shall not be unreasonakly withheld or
delayed).

62 FREEDOM OF INFORMATION

62.1

DBFM Co acknowledges that the Autherity is subject to the requirements of the
FO{SA and the Environmental [nformation {Scotland} Regulations and shall
assist and cooperale with the Authority to facilitate the Authority's compliance
with its Intormation disclosure requirements pursuant to the same in the mannar
pravided for In Clauses 62.2 to 62.8,
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62.2

62.3

B2.4

62.5

62.6

62.7

Where the Authcrity receives a Request for Information in refation to Information
that DBFM Co is holding on its hehaif and which the Authority does not hold itself
the Authority shall refer fo DBFM Co such Request for Information as soon as
practicable and in any event within five (5} Business Days of receiving such
Request for Information and DBFM Co shall

62.2.1 provide the Authority with a copy of all such Information in the form
that the Authority requires as soon as practicable and in any event
within five {5} Business Days {or such ofher petiod as tha Authority
acting reasonably may specify) of the Authority’s request; and

62.2.2 provide all necessary assistance as reasonably requested by the
Authority in connsction with any such Information, to enable the
Authority 1o respond o the Request for Information within the time
for compliance set out in section 10 of the FOI(S}A or Regulation &
of the Envircnmental information {Scotland) Regulations.

Following notificatipn under Clause 62.2, and up until such time as ODBFM Co has
provided the Authority with all the Information specified in Clause 62.2.1, DBFM
Co may make representations to the Authority as to whether or not or on what
basis information requested should be disclosed, and whether further information
should reasonably be provided in order fo identify and locate the inforrnation
requested, provided always that the Authority shall be responsible for
determining at its absolute discration;

62.3.1 whether Information is exempt from disclosura under the FOHS)A
and the Environmental Information {Scotiand; Regulations;

62.3.2 whether Information is to ba disclosed In response to a Request
tor Information, and

in no event shall DBFM Co respond directly, or allow its Sub-Contractors to
respond directly, to a Request for Information unless expressly authorised to do
$0 by the Authorlty.

DBFM Co shalt ensure that all Information held on behalf of the Authority is
retained for disclosure for at least ten {10} years ({from the date it is acquiredj and
shall permit the Authority to inspect such Information as requested from time to
tire.

DBFM Co shall transfer to the Authority any Request for information raceived by
DBFM Co as soon as practicable and in any event within two {2} Business Days
of receiving it.

DBFM Co acknowledgos that any lists provided by it listing or outiining
Confidential Information are of indicative value only and that the Authority may
nevertheless be obliged to disclose Confidential Information in accordance with
the requirements of FOIS}A and the Environmental Information (Scotland}
Hegulations.

In the event of a request from the Authority pursuant to Clause 62.2 DBFM Co
shall as spon as practicable, and in any svent within five (5} Businsss Days of
receipt of such request, inform the Authority of DBFM Co's estimated costs of
complying with the request to the extent thase would be recoverable, if incurred
by the Authority, under saction 13{1) of the FOI(S}A and the Fees Reguiations.
Where such costs (either on their own or in conjunction with the Authority’s own
such costs in respect of such Request for Information} will exceed the
appropriaie limit reforred to in section 12(1) of the FOI{5}A and as set out in the
Fees Regulations {th2 "Appropriate Limit") the Authority shafi inform DBFM Co in
writing whether or not it still requiras DBFM Co to comply with the request and

112



62.8

62.9

where it does require DEFM Co to comply with the request the ten (10) Business
Days period for compliance shali be extended by such number of additional days
for compliance as the Autharity is entitled to under sectian 10 of the FOI{S}A. In
such case, the Authorlty shall notify DBFM Co of such additional days as soon as
practicable after becoming aware of them and shall reimburse DBFM Co for such
costs as DBFM Co ingurs in complying with tha request to the extent it is itself
entitted fo reimbursement of such costs in accardance with its own FOI{S)A
policy from timea o time,

DBEFM Co acknowledges thai (notwithstanding the provisions of Clause 61
{Confidentiaiit)) the Authority may, acting in accordance with the Scoitish
Ministers Code of Practice on the Discharge of Functions of Public Authorities
under Part 6 of the Freedom of Information {Scotland) Act 2002 (the “Code™),
and/or having fult regard to any guidance or briefings issued by the Scottish
Information Commissioner or the Scottish Ministers, be obliged under the
FOIS}IA, or the Environmental Information {Scotiand) Requlations to disclose
Information concerning DBFM Co or the Project:

62.8.1 in certain circumstances without censulting with DBFM Co; or

62 8.2 following consuitalion with DBFM Co and having taken their views
into account,

provided always that where Clause 62.8.1 above applies the Authority shall, in
accardance with the recommendations of the Code, draw this to the attention of
CBFM Co prior to any disclosure.

In the event that DBFM Co is or becomeés subjact to Enwirenmental information
{Scotland) Reguiations or FOI(S)A it shall compiy with its obligalions undar
Environmental information (Scotland) Regulations and FOKSA. In doing so, it
will use reasonable endeavours to consuit the Authority before disclosing
Information about them or any agreement entared into between the Authority and
DBFM Co.

63 INFORMATION AND AUDIT ACCESS

63.1

63.2

DBFM Co shall provide to the Authority's Representative all information,
documents, records and the iike in the possession of, or available to, DBFM Co
{and to this end DBFM Co shall use all reasonable endeavours o procure that all
such itams in the pessession of the Contractor or any Service Froviders shall be
available to it and DBFM Co has inciuded, or shall include, relevant terms in ali
contracts with the Contractor or any Service Providers to this effect) as may be
reasonably requasted by the Authority’s Representative for any purpose In
connection with this Agreement.

For the purpose of:
63.2.1 the examination and certification of the Authority’s accounts; or

63.2.2 any examination pursuant to section 23 of the Public Finance and
Accountability {Scotland; Act 2000 of the economy, efficiency and
effectivenass with which the Authority has used its resources,

the Auditor General for Scotland may examine such documents as he may
reasonably require which are owned, held or otherwise within the controi of
DBFM Co {and DBFM Co shall procure that any person acting on its behalf who
has such documents and/or other information shall also provide access) and may
require DBFM Co to produce such oral or written explanations as he considers
HEGESSBW.
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64

63.3

NOTICES

64.1

64.2

64.3

6d.4

64.5

DBFM Co shall provide and shall procure that #ts Sub-Contractors shall provide
such information as the Authority may reasonably require from time to time to
enable t to meet its obligations fo provida raports and retumns pursuant to
regulations, directions ar guidance applicabie to the Autharity including, without
[imitation, repors and returns regarding the physical condition of buildings
occupled by the Authority and health and safety, refating to environmental health,

Al notices under this Agreement shall ba in writing and all certificates, notices ar
written instructions to be given under the terms of this Agreament shali be served
by sending the same by first class pest, email or by hand, leaving the same at:

if to DEFM Co Address: Suite 1A, Willow House,
Strathclyde Business Park, Belishil, ML4
apB

If to the Autharity Address: North  Ayrshira  Council,

Cunninghame House, Friars Croft, Irvine,
Scotland, KA12 BEE

FAo

Where any information or documentation is to be provided or submitted to the
Autharity’s Representative or the DBFM Co Representative it shail be pravided
ar submitted by sending the same by tirst class post, email or by hand, {eaving
the same at;

if to DBFM Co’s Representative Address; Suite 1A, Willow House,
Strathclvde Business Park, Belishid, ML4
3aPB

E-mai: [

if to the Authority’s Bepresentative  Address: Narth  Ayrshira  Counch,
Cunninghame House, Friars Croft, Irvine,
Scotland, KA12 BEE

E_-mail: |

{copied in sach case to the Authority)

Either party to this Agreement {and either Representative} may change Hs
nominated address or emaif address by prior notice to the other party,

Notlces given by post shalt be effective upon the earlier of (i) actual receipt, and
(i five (5 Business Days after maling. Noiices delivered by hand shall be
effactive upon defivary.

infarmation or documentation given by email shall be deemed to have been
recelved;

54.5.1 at the time the e-mall enters the Information Systam of the
intended recipient designated by them io receive eoloctronic
information or documentation pursuant to this Agresment {as
identified by the e-mail address specified in Glause 64.2 or nolified
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from time to time under Clause 64.3} if on a Business Day
between the hours of 9am and 4pm;

64.5.2 by 11am on the next following Business Day, if the time the e-mail
enters lhe intended recipient's relevant Information System after
dpm on a Business Day or at any time on a non Business Day but
before Bam on the next foliowing Business Day;

and provided that n error message indicating failure {o deliver has been received
by the sender and provided further that within 24 hours of transmission a hard
copy of the e-maii signed by or on behalf of the persen giving it is sent by post or
delivered by hand to the intended recipient in accordance with the provisions of
Clause 64.2.

65 NO WAIVER

65.1

Any relaxation, forbearance, indulgence or delay {icgether “indulgence”) of any
panty in exercising any right shall not be construed as a waiver of the right and
shail not affect the ability of thal pariy subsequently to exercise that right or to
pursue any remedy, nor shall any indulgence constitute a waiver of any other
right {whether against that party or any other perscn}.

Continued effect -~ no waiver

85.2

Notwithslanding any breach of this Agreement by either party, and withaut
prejudice to any cther rights which the other party may have in relation to i, the
other party may elect to continue to treat this Agreement as being in full force
and effect and 1o enforce its rights under this Agreement. The fallure of either
party to gxercise any right under this Agreement, including any right to terminate
this Agreement and any right to ¢laim damages, shall not be deemed a waiver of
such right for any continuing or subsequent breach.

56 NO AGENCY

66.1

86.2

86.3

Nothing in this Agreement shall be construed as creating a partnership or as a
contract of employment beiween the Authority and DBFM Co.

Save as expressly provided atherwise in this Agreement, DBFM Co shall not be,
or be deemed to be, an agent of the Authority and DBFM Co shall not hold itself
out as having authority or power to bind the Authority in any way.

Without imitation to its actual knowledge, DBFM Co shall for all purposas of this
Agreement, be deemed to have such knowledge in respect of the Project as is
hald {or ought reasonably to be held) by any DBFM Co Party.

67 ENTIHE AGREEMENT

6§71

67.2

Except where expressly provided otherwise in this Agreemsant, this Agreement
censtiutes the entire agreement between the parties in connection with its
subject matter and supersedes all prior representations, communications,
negotiations and understandings concerning the subject matter of this
Agreement.

Each of the parties acknowledges that:

87.2.1 it does not enter into this Agreement on the basis of and does not
rely, and has not reiied, upon any statement or representation
{whether negligent or innocent} or warranty or other provision (in
any case whether oral, written, express or implied} made or
agreed to by any person {whether a parly to this Agreement or
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68

69

T0

71

72

T3

74

not} except those expressly repeated or referred to in this
Agreement and the only remedy or remedies availabie in respect
of any misrepresentation or untrue stafement rnade to it shafl be
any remedy available undst this Agreement; and

67.2.2 this Clause shall not apply to any staternent, representation or
warranty made frauduiently, ar {o any provision of this Agreement
which was induced by fraud, for which the remedies available shall
te all those available under the law governing this Agreement,

THIRD PARTY RIGHTS

Save to the extent expressly provided in this Agreement and, to avoid doubt, without
prejudice to the terms of the Funders' Direct Agreement or the rights of any permitted
successar lo the rights of DBFM Co or of any permitied assignee, it is expressly declared
that no rights shall be conferred under and arising oul of this Agreement upon any parson
other than the Authority and DBFM Co and without prejudice to the generality of the
foregoing, there shall not be created by this Agreement a jus guassifum fertio in favour of
any person whatsoever.

SEVERABILITY

[f any pravision of this Agreernent shall ba deciared invalid, unenforceable or iliegal by the
courts of any jurisdiction to which # is subject, such provision may be severed and such
invalidity, unenforceabdiity or illegality shall not prejudice or affect the validily, enforceability
and legality of the remaining provisions of this Agreement.

CONFLICTS OF AGREEMENTS

In the evemt of any conflict between this Agreement and ihe Project Documents, the
provisions of this Agreement shall pravail.

COSTS AND EXPENSES

Each party shall be responsible for paying its own costs and expenses incurred in
connection with the negotiation, preparation and execution of this Agreement,

FURTHER ASSURANCE

Each party shall do afl things and execute all further documents necessary to give full effect
to this Agreement.

GOVERNING LAW AND JURISDICTION

731 This Agreement shall be considered as a contract made in Scotland and shail be
subject to the laws of Scotland.

73.2 Subject to the provisions of the Dispute Resclution Procedure, both parties agree
that the courts of Scotland shali have excluslve jurisdiction 1o hear and settla any
action, suit, proceeding or dispute in cannection with this Agreement and
irrevocably submit to the jurisdiction of those courts.

Local Government (Contracts) Act 1997
741 LBFM Co hereby consents to the issue by the Authority of cerfificates under

gsection 3 of the Local Government {Contractsy Act 1997 in respect of this
Agreement and the Funders' Direct Agreement,
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74.2 The relevant discharge terms within the meaning of section 6 of the Local
Government {Contracts) Act 1997 are set oul in Schedule Part 27 (Rejevant
Discharge Terms).

75 Best Value
75.1 DBFM Co shall take a2l reasonable steps necessary to facilitate, support and
assist the Autharity in complying with Sections 1 and 2 of the Local Government
in Scotland Act 2003.
782 Subject to Clause 75.1, DBFM Co shall cormply with the guidance referred to in

Section 2 of the Local Government in Scotiand Aet 2003 as directed by the
Authority from time to time.

IN WITNESS WHEREQF these presents typewritten on this and the preceding 112 pages together
with {he Schedule in 27 Parts {and, for the avoidance of doubt, Schedule Part 2A} are execufed by the
parties hereto as follows.

e D
SUBSCRIBED for and on behaif of NORTH AYRSHIRE COUNCIL 'O o@’-“ﬁ”b e B i‘w

at Ll T
on 7 G i { rThrt

(lwgg d
uthorised Signatory »
ull Name MR\M@

S\yrary

itness
uit Name
ddress

SUBSCRIBED for and on behalf of HUB SW LARGS DBFM CO LIMITED
at Cjﬂf'f/

on 3?’ lf

TEireciofAltomey
Fuii Name

Withess

Full Ngme
Address

117



This is the Schedule referred 1o in the foregoing Design and Build Finance and Maintain Agreemant
betwaen North Ayrshire Councit and Hub SW Largs DBFM Co Limited

SCHEDULES

SCHEDULE PART 1

DEFINITIONS AND INTERPRETATION

SECTION A

in this Agreement unless the context otherwisa requires:

‘8 Year Maintenance Plan”

“Academic Year”

“Actual Commissioning End Date"

“Actual Completion Date”

“Actual Liability’

“Additional Ashestos”

“*Additional Asbestaos Delay”

“Additional Permitted Borrowing”

maans the plan, o be prepared by or on behalf of
DBFM Ce, for any works for the maintenance ar
repair of the Facilities, including the renewal or
replacement of plant or equipment As necessary,
during each rolling five year period for the
duration of the Project Term;

means the period from the first day of the
Autherity’s schooi year until the last day of the
Authority's school year (excluding hoeliday
periods) {as published from time to time prior io
the commencement of each Academic Year},
such year to be divided into three terms each
containing a hali-term holiday, and in any event
such period not to include more than 200 School
Days;

means the date specified in the Commissioning
Completlon Certificate issued by the independent
Tester pursuant to Clause 18.4;

means the later of:

{a) the date stated in the Ceriificate of
Practical Completion issued by the
Independent Testar pursuant t¢ Clause
17.12; and

{b) subject o Clause 14.5, the Completion
Date;

has the meaning glven in Clause 46.7.3;

means the Asbestos discovered at the Existing
Facilities to the extent only that i{ differs in nature
and/or extent and/or focation from the Asbestos
identifiad in the relevant Management Survey,;
has the meaning given in Glause 10.7;

means on any date, the amount equat to any
amount of principal cuistanding under the Senior
Funding Agreements {as the same may from
time to time be amended, whether or not with the
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“Additional Permiitted Borrowings Limit”

approval of the Authority) in excess of the
amount of principal scheduled under the Senior
Funding Agreemenis at Financial Close to be
autstanding at that daie;

but only fo the extent that:

(@)

this amount is !ess than ar equal to the
Additional Permitted Borrowings Limit;
and

in respect of any Additional Permitted
Borrowing the Agent is not in material
breach ot its cobiigations under clause
9.4.3 of the Funders' Direct Agreement
as it applies to such Additicnal Permitted
Borrowing,

and provided further that any such excess
amount of principal which is:

invested as part of any Qualifying
Change; or

outstanding from Hme to time as a resuit
of any drawing under the Sanior Funding
Agreemenis as entered inio at the date
of this Agreement, disregarding any
subsequent amendment; or

outstanding from time to time as a rasult
af any amendment to the Senior Funding
Agreements In respect of which the
Authority has agreed that its fiabilities en
a termination may he incroased pursuant
to Clause 4.3,

shall not be counted as Additional Permitted
Barrowing;

means an amount equal to:

@)

(b)
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10% of the Original  Senior
Commitment, for any Additional
Permitted Borrwing subsisting in the
perigd from the date of Financial Close
to the date on which the amount
outstanding under the Senior Funding
Agreements is reduced to 50% or less
ot the Original Senior Commitment;
and thereafter

the higher of:

() 5% of the Qriginal
Commitment; and

Senior

{iiy the amount of any Additional
Fermitted Borrowing oulstanding
cn the fast day of the pericd



“Adjudicator”

“Adverse Planning Decision™

“Affiliate”

Ifngmtﬂ

“Agreement”

“Agreement for Works"

“Alternative Water Route Change”

“Ancillary Documents”

“Ancillary Rights”

“Ancillary Rights Plan”

“Annual Service Payment”

“Approved RDD ltem”

referred to in paragraph {a};

has the meaning given in paragraph 4.1 of
Schedule Part 20 (Dispufo  Resolutich
Procedurey,

means a decision by a Relevant Authority
pursuant to which the Planning Approval is
amended, revoked, quashed or otherwise
rendered ineffective;

means, in relation to any person, any holding
company or subsidiary of that person ar any
subsidiary of such hoiding company, and
“holding company” and “subsidiary” shall have
the meaning glven to them in section 1159 of the
Companiss Act 2006;

has the meaning given in the Funders' Direct
Agreement;

means this agreement including the Schedule;

means ihe licence for works in the same or
similar form as the Agroed Form;

means an altemative connection to the Scoeftish
Water network from the public road to connect 1o
the Slig at the cul de sac between numbers 66
and 68 Alexander Avenue (shown green on the
Anciffary Righis Plan) or such onther route
determined by Scottish Water;

means the Construction Contract, the Service
Contracts and the Performance Guarantees, ali
as the same may be amended or replaced from
fime to time;

means such rights as set out in Section 3
{Anciliary Rights) of Schedule Part 5 {Land
Matiers);

means the Ancillary Rights Sketch with reference
MCS/CPs/002/Rev A incorporated at Schedule
Part 5 {Land Matters) Section 4 (Site Plans);

has the meaning given in Schedule Part 14
{Paymenf Mechanism,

means an item of Reviewable Design Data which
has been returned or has been deemed to have
been returned endorsed either “Level A — no
comment” or “Level B — proceed subject to
amendment as noted” by the Authority's
Representative pursuant to the provisions nf
Clause 12 (Design, Construction  and
Commissioning Procass) and Schedule Part 8
{Review Procedure) {provided that in the case of
any item of Reviewable Design Data which has

120



“Articies of Association”

“Asbestos”

“Asbestos Works"”

“Asbestos Works Estimated Costs”

“Asbastos Works Period”

"Associated Companies"

“Authority Assets”

“Authority Change”

*Authority Changa Notice”

*Authority Events of Default”

*Authority Licence Conditions™

‘Authority Party”

“Authority Policies”

been returnead or has been deemad to have been
returned endorsed “Level B — proceed subject to
amendment as noted” DBFM Co has taken
account of the Authority's Representative’s
comments), as such itemn of Reviewable Deasign
Data may be variad or amended fram iime to time
in accordance with Schedule Pant 16 {Change
Protocol);

means the articles of association for DEFM Co
that are in the Agreed Form,;

has the meaning given 1o it in the Conirol of
Asbestos Regulations 2006;

means, in relation to the Existing Facililies, the
removal and disposal of ali Ashestos identified in
the Management Survey

means the sum of || N

means the period programmed far the carrying
out of Ashestos Works at the Existing Facilities
being 8 weeks;

means, in respect of a relevant company, a
company which 8 a Subsidiary, a Holding
Company or a company that is a Subsidiary of
the ultimate Holding Company of that relevant
company, and in the case of DBFM Co shall
inciude Holdco and each of the Sharehoiders,
and the term “Associate” shall be interpreted
accordingly;

means the assets and equipment or other
praperty used by, or on behalf of, the Authority or
any Authority Party, other than the Facilities;

has the meaning given in Schedule Part 16
{Change Protocal);

has the meaning given in Schedule Farit 18
{Change Protocol),

has the meaning given in Clause 38.1;

means the conditions set out in the Licence for
Subsoll Works under exception of the DBFM Co
Licence Conditions;

means any of the Authority's agents, contractors
and sub contractors of any tier and its or their
directors, officers and empioyees at the Facilities
with the authority of the AuthorBy but excluding
DBFM Co, any DBFM Co Party and statutory
undertakers and utilities and "Authority Parties”
shall be construed accordingly;

means, subject to Clause 27.7, the poiicies of the
Authority In the Agreed Form as amended from
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“Authority’s Commissioning"

"Authority’s Construction Requiremants”

“Authority’s Maintenance Obligations”

“Authority’s Post Completion Commissioning”

"Authority’s Repregentative”

"Availability Failure”

“Base Case IRR”

“Base Date"

“Base Senior Debt Termination Amount”

*Bat Survey”

“‘Beneficiary”

“Business Day’

“CGapital Expenditure”

*CDM Regulations’

time to time in accordance with the provisions of
Clause 27.6 and Schedule Part 16 {Change
Proiocal);

means the Authority's pre-completion
commissioning activities to ba carried out by the
Authority in accordance with Clause 17 {Pm-
Completion Commissioning and Compleliony;

means the requirermnents of the Authority sef out
or identified in Section 3 {duthorify’s Construction
Requirements} of Scheduie Part 6 {Construction
Matters} as amended from time to time in
accordance with the terms of this Agreement;

has the meaning given in Clause 23.13;

means  the Authority's post-compietion
commissioning activities to be carried out by the
Authority in accordance with Clause 18.1 {Post
Compietion Commissioningy;

means the person so appointed by the Authaority
pursuant to Clause 8 { Representatives);

has the meaning given in Schedule Part 14
{Paymen! Mechanism);

means {he projected final blended intamat rate of
return of the Investars post tax (in relation to any
tax payable or to be paid by DBFM Co on the
aggregate of the Subordinated Debt and Equity}
expressed in nominal terms being

has the meaning given in paragraph 16 of
Section 2 (/mMerpretation) of Schedule Part 1
(Definitions and interuretation);

has the meaning given in Section 6 (Definitions)
of Schedule Part 17 {Compensation on
Termination;

means the bat survey to be procured by DBFM
Co and any related correspondence relating fo
the management of bats identified by the bat
survey,;

has the meaning given in Clause 45.3 {(Conduct
of Claims);

means a day other than a Saiturday, Sunday or a
bank holiday in Edinburgh;

means capital expenditure {as such term is
interpreted in accordance with generally accepted
accounting principles in the United Kingdom from
time to time};

has the meaning given In Bection 2 (Safely
During Constructiony of Schedule FPat &
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"Certificate of Practical Completion”

“*Change”

‘Change in Control”

“‘Change in Law”

*Collateral Agreements”

“‘Commencement Date”

“Commercially Sensitive information”

*Commissioners”

“*Commissioning Completion Certificate”

“Commissioning End Date”

“Community Services”

{Conatruction Matters);

means a certificate in the relevant farm set out in
Schedule Part 22 {Certificates),

has the meaning given in Schedule Part 16
{Change Frotacni),

means:

(a) any sale or other disposal of any legal,
beneficial or equitable interest in any or
all of the equity share capitai of a
gorporation (inciuding the control over
the exercise of voting rights conferred
on that equity share capital, conirol
over the right to appoint or remove
directors or the rights to dividends);
and/or

(b) any other arrangements that have or
may have or which result in the same
effect as paragraph (a) above,

means the coming into effect or repeal (without
re-enactment or consolidation} in Scotiand of any
Law, or any amendment or variation to any Law,
or any judgement of a relevant court of law which
changes binding precedent in Scotland in each
case after the date of this Agreement;

means the Coniractor's Collateral Agreement, the
Service Providers’ Coliateral Agreements; the
Professional Team Collateral Agreements and
the Key Sub-Caontractor Coliateral Agreements;

means the date of this Agréement;

means the sub set of Confidential Information
listed in coiimn 1 of Schedule Part 26
(Commercialfy Sensitive Informationy in each
case for the peried specified in cofumn 2 of
Schedule Part 268 {Commercially Sensitive
information);

has the meaning given in Clause 35.3;

means a cerificate in the relevant form set out in
Scheduie Part 22 {Certificates),

means the date by which the parties'
commissioning activities are programmed to be
completed in  accardance with the Final
Commissioning Programme;

means all services provided by the Authority from
the Facilities as envisaged by the Authorily's
Construction Requirements andior the Service
Levet Specification and such other services as
may ke notified to DBFM Co by the Authorify
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“Compensation Event’
"Compensation Payment”

“Completion Criteria”

“Completion Date”

*Confidential Information”

*Consents”

*Construction Contract”

“Construction Phase’

“Construction Quality Plan”

from time to fime;
has the meaning given in Clause 25.10;
has the meaning given in Clause 46.6;

means the Completion Tests as defined in
Appendix B of Schedule Part 10 {(Qutiine
Commissioning Programme) and as may be
applicable to each Phase;

means, in relation to each Phase, the date lisied
in the column headed Phase Completion Date in
the table at Schedule Part 24 (Deadline Dates} or
such revised date as may be specified by the
Authority’'s Representative pursuant to Clause 28
{Delay Events) or such other date as may be
agreed by the parties;

means.

{a) information that ought fo be considered
as confidential (however it is conveyed
or an whatever media it is stored} and
may include information whose
disclosure would, or would be likaly to,
prejudice the commercial interests of
any person, trade secrais, Intellectual
Property Rights and know-how of
either party and all personal data and
sensitive personal data within the
meaning of the Data Protection Act
1958 and

{b) Commercially Sensitive information;

means all permissions, consents, approvals,
cerfificates,  permits, licences,  statutory
agreements and authorisations required by Law,
and all necessary consents and agreements from
any third parties {including, withcut limitation, any
Planning Permission), needed to carry out the
Project Operations in accordance with  this
Agreement;

means the design and build contract dated the
same date as this Agreement between DBFM Co
and the Cantractor (which, as at the date of this
Agreement, is in the Agreed Form} as amended
or replaced from time to time in accordance with
this Agreement;

means in respect of a Phase the pericd from and
including the date of axecution of this Agreement
to and including the relevant Phase Actual
Completion Date;

means the document at Section § {Quality Plans
(Design and Constructionyy of Schedule Part 6
{Construction Matterss;
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“Contamination”

‘Contract Month”

*Contract Year

“Contracting Associate”

“Contractor”

L1}

“Contractor's Collateral Agreement

"Contractor’s Site Manager

“Contractor's Site Rules”

means all or any poliutants or contaminants,
including any chemical ar indusirial, radioactive,
dangerous, toxic or hazardous substance, waste
or residue {whether in solid, semi-solid or liguid
form or a gas or vapour} and inciuding without
limitation genetically modified organisms;

means a calendar monih provided that;

{a) the first Contract Month shall be the
period from and including the Payment
Commencement Date to and including
the last day of the calendar month in
which the Payment Commencement
Date falls; and

{b) the last Caontract Maonth shall be the
period from and including the first day
of the calendar month in which the
Expiry Date or Termination Date (as the
case may be) falls to and including the
Expiry Date ar the Termination Date {as
the case may be);

means the period of twelve {12} calendar months
commencing on and including 1 April and each
subgequent period of btwelve (12} calendar
months commencing on each anniversary of 1
April, save for the first Contract Year which shall
be the period commencing on the date of this
Agreement and ending ¢n the next 31 March and
the finai Contract Year which shali be the period
ending on the date of expiry or earlier termination
of this Agreement (as the case may be) and
commencing on the preceding 1 April;

means the Contractor, any Service Provider and
any other entity which performs on hehalf of
DBFM Co any material function in connection
with this Agreement or the Project Operations;,

means Galliford Try Building Limited trading as
Morrison  Caonstruction  Scotland  (registered
number 02472080} engaged by DBFM Co to
carry out the Works and any substitute design
and/or building contractor engaged by DBFM Co
as may be permitted by this Agreement;

means a coallateral agreement among the
Authority, DBFM Co and the Contracter in the
form set out in Section 1 of Schedule Part 9
{Collateral Agreemenis);

means the manager to be appointed by the
Contractor for purposes of supsrvision of all day-
to-day activities on the Site and/or the Demoiition
Site;

means the Contractor’s rules, applicable on the
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“Convictions”

“DBFM Ca Event of Defauit’

“DBFM Co Licence Conditions”

“DBFM Co-Party”

"DBFM Co's
Commissioning”

Post-Completion

"DBFM Co’s Pre-Completion Commissioning”

“‘DBFM Co’s Proposals”

“‘DBFM Co’s Remedial Services”

‘DBFM Co’s Representative’

“Decanting and Decommissioning”

Sie and/or the Demolition Site to the Authority,
DBFM Co, the Contractor and their respective
sub-contractors and suppliers of every tier during
the construction of the Facilities and the carrying
out of elements of the Works on the Demolition
Site;

means other than in relation to minor road traffic
offences, any previous or pending prosecutions,
convictions, cautions and binding-over orders
{including any spent convictions as ccntemplated
by section 1{1} of The Rehabilitation of Offenders
Act 1974 by virtue of the exemptions specified in
Part Il of Schedule 1 of the Rehabilitaton of
Offenders Agt 1974 (Exceptions) Qrder 1975 (S|
1375/1023) and the Rehabilitation of Qffenders
Act 1974 (Exciusions and Exceptions) {Scotiand)
Qrder 2003 Scottish S1 2003/231) or any
replacement or amendment to those Qrders);

has the meaning given in Clause 40 {DBFM Co
Events of Default),

means conditions 5, 6, 7.2, 7.3, 7.4, 7.5, 8.1, 8.2,
and 9, to the extent that they relate to the Works
that DBFM Ceo are responsible for pursuant to
Clause 12.10, of (i) Part 2 of the schedule to the
Licence for Subsoil Warks; and {iiy Paragraphs 2,
3, 4 and 7 of Part 3 of the schedule to the
Licence for Subsoit Works;

means DBFM Cao's agenis and contractors
{including without limitation the Contractor and
the Service Providers) and its or their sub-
coniractors of any tier and its or their directors,
officers, employees and workmen in relation fo
the Project. “DBFM Co Parties” shall be
construed accordingly;

means DBFM Co’s commissicning activities
carried out in accordance with Clause 158.1;

means DBFM Co's commissioning activities
carried out In accordance with Clause 17 {Pre-
Completion Cornmissioning and Completion);

means the documenti at Section 4 {DBFM Co's
Proposalsy of Scheduie Part 6 {Constriction
Matters) as amended from time to time in
accordance with Clause 33 (Change Protocal,

means any activities {o he performed by or on
behaif of DBFM Co pursuant to its rights under
Clause 23.15;

means the person appointed by DBFM Co
purswant to Clause 8 {Representatives),

has the meaning given in Clause 18.8;
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“Deduction”

“‘Deed of Servitude’

“Deemed Liability”

‘Defauit Interest’

£

“Default Interest Rate

*Defects”

‘Delay Event”

“Demolition Contractor”

“Demolition Site”

“Derogated Low Value Change”

“Design Data”

‘Design Quality Plan’

“Direct Losses”

“‘Disclosed Data™

means a deduction to be made in calculating a
Monthly Service Payment, cajculated in
accordance with Section 3 (Daductions from

Monthiy Service Payments) of Schedule Part 14

{Payment Mechanism),

means the servitude in the same or similar form
as the Agreed Form;

has the meaning given in Clause 46.7.3;

means any increased margin that is payable to
the Senior Funders or which accrues as a resuit
of any payment due fo the Senior Funders nct
heing made on the date on which it is due;

means 2% over LIBOR;

means any defect or fault in the Works andfor the
Facilities inot being a Snagging Matter) which
occurs due to a faiure by DBFM Co to meet the
Authority’s Construction Requirements andfor
DEFM Co's Proposals or otherwise to comply
with its obiigations under this Agreement,

has the meaning given in Clause 29.3;

means  Dem-master  Demolitian Limited
{registered number SC165457) whaose registered
office is at Poitishaw Place, Whitehill Industria!
Estate, Bathgate, West Lothian, EH48 2EN or
such other demalition contractor who is licenced
io carry out and complete Asbestos removal as
selected by the Contractor,

means tha area shown outlined in red on the plan
fitted Drawing No: MCS/L args/Demo/001-Rev A
in Section 4 of Schedule Fart 5 (Land Matters),

has the meaning given in Schedule Part 16
{Change Frotocoly,

means all drawings, reports, documents, plans,
software, formulae, calculations and other data
relating to the design, construction, testing and/or
operation of the Facilities;

means the document at Section 8 {Quality Plans
{Design and Constructionjjof Schedule Part 6
{Construction Maflers);

means, subject to the provisions of Clause 54.1,
all damage, losses, liabiities, claims, actions,
costs, expenses (including the cost of legal or
professional services, legal costs being on an
agent/client, client paying basis}, proceedings,
demands and charges whether arising under
statute, contract or at common law but, to avoid
doubt, excluding Indirect Losses;

means any Design Data and any other writien
information, data and documents made avaiable
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“Disgriminatory Change in Law”

“Distribution”

or issued fo DBFM Co or any DBFM Co Party in
connection with the Project by or on behalf of the
Autharity (or any Authority Party) whether on,
kefore or after the execution of this Agreement;

means any Change in Law the effect of which is
to discriminate directly against:

{a) facilittes whose design, construction,
financing and operation are procured
under the hub programme {or any
successor initiative applying principles
similar fo those of the hub programme;)
in relation to other similar projects; or

(b} companies undertaking projects
procured by contracts under the hub
programme (or any successor initiative
applying principles simifar to those of
the hub programmej in relation fo other
companies undertaking similar projects;
or

{C} the Largs 2-18 Campus in relation to
other similar facilities; or

{d) DBFM Co in relation {o other
companies,

save:

i. where such Change in Law is in
response to any act or omission on
the part of DBFM Co which is iliegal
{other than an act or omission
rendered illegat by virtue of the
Change in Law itself);

fi.  that such action shall not be
deemed to be discriminatory solely
on the basis that its effect an DBFM
Co is greater than its effect on other
companies; and

that a change in taxes or the introduction of a tax
affecting companies generafly or a change in
VAT shall be deemed not to be discriminatory in
any circumstances {to avoid doubt, such changes
being given effect in accordance with Clause 35
(VAT and Construction Industry Tax Deduction
Scheme);

means; whether in cash or In kind, any:

i, dividend or other distribution in
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“Distribution Date™

“Dividend”

n Disputel

"

‘Dispute Rasolution Procedure

“DRS Timetable”

iiEEA)’

"Emergency”

respect of share capital;

fi. reduction of capital, redemption
or purchase of shares or any
other recrganisatien or variation
to share capital;

i payments under the
Subordinated Funding
Agreements {whether of
principal, interest, breakage

cosis or otherwise);

iv. payment, loan,  contractual
arrangement or transfer of assets
or rights to the extent (in each
case} it was put in place after
Financial Close and was neither
in the ordinary course of
business nor on reasonable
commercial terms;

v, the receipt of any other benefit
which is not received in the
ordinary course of business and
on reasonable commaercial terms;

means a date during the Project Term or after its
expiry on which DBFM Co intends to make a
Distribution;

means any dividend or distribution made or paid
by DBFM Co on its share capital;

has the meaning given in paragraph 1 of
Schedule Part 20 (Dispute  Resolution
Frocedura?;

means the procedure set out in Schedule Part 20
{Displife Resolution Procedurey;

has the meaning given in Clause 23.16;

means from time to time the European Economic
Area as crealed by The Agreement on the
European Economic Area 1952 or any successor
or replacement body, association, entity or
organisation which has assumed either or hath
the function and responsibilities of the European
Economic Ares;

means an event causing of, in the reascnable
opinion of a party, threatening to cause death or
injury to any individual, or serious disruption to
the lives of a number of people or extensive
damage fo property, or contamination of the
envirenment, in each case on a scale beyond the
capacity of the emergency services ar preventing
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"Encumbrance”

"Envircnmental Information

Regulations”

{Scotiand)

‘Equipment”

thuityu

“Equity IRR”

*Estimated Deductions®
‘Estimated Increased Mainienance Costs”

“Excluded Pitches”

"Excusing Cause’

“Existing Facilities”

“Exempt Refinancing”

the  Services  operating under  normal
circumstances and requiring the mabilisation and
organisation of the emergency services;

means any option, right of pre-emption, pledge,
security, interest, lien, charge, mortgage, lease,
licence, claim, condition, retention or other
encumbrance or restriction whether imposed by
agreement, by law or otherwise;

means the Environmenial Information {Scotland}
Regulations 2004 together with any guidance
and/or codes of practice issued by the Scottish
Information Commissioner or relevant
Gowvernment Department in relation to such
regulations;

has the meaning given to it in Schedule Part 11
{Equipment);

means the aggregate subscription price paid by
the Shareholders for the ordinary share capital of
DBFM Co;

means the projected hlended rate of return fo the
Relevant Persons over the full term of this
Agreement, having regard to Distributions made
and projected to be made;

has the meaning given in Glause 34.2.1;

has the meaning given in Clause 23.7;

means the sports pitch shown delineated in red
on the construction boundary plan set out in
Section 4 of Schedule Part 5;

has the meaning given in Clause 51.2;

means the area shown delineated in orange on
the plan titled “Dark Ground Sketch 001

13.05.16" set out in Section 4 of Scheduie Part 5
(Land Matters);

means:

{a) any Refinancing that was fully taken
into account in the calculation of the
Annual Service Payments;

{m a change in taxation or change in
accounting treatment;

{c) the exercise of rights, waivers,

consents and simifar actions which
relate to day tc day administrative and
supervisory matters, and which are In
respect of;
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131

iii.

vii,

bregach of representations and
warranties or undertakings;

movement of monies between
the  Profect  Accounts in
accardance with the terms of the
Senior Funding Agreements as
at Financial Close;

late  or  non-proviston of
information, consents or
licences;

amendments to Sub-Caontracts;

approval of revised technical and
economic  assumptions  for
financial model runs {fo the
exteni required for forecasts
under the Funding Agreements};

restrictions imposed by Senior
Funders on the dates at which
the Senior Debt can be
advanced to DBFM Co under the
Senior  Funding  Agreements
and/or amounts released from
Utitisation Account during the
Availability Feriod, each as
defined in the Senior Funding
Agreementg and which are given
as a result of any failure by
DBFM Co to ensure that the
construction work is performed in
accordance with the agreed
construction  programme  and
which is notified in writing by
DBFM Ceo or the Senjor Funders
to the Authority prior to being
given;

changes lo miestones for
drawdown and/or  amounts
released irom the Utilisation
Account during the Availabllity
Period sat out in the Senior
Funding Agreements and which
are given as a tesult of any
failure by DBFM Co to ensure
that construction work is
performed in accordance with the
agreed construction programme
and which is notified in writing by
DBFM Co or the Senior Funders
to the Authority prior to being



‘Expiry Date’

"Facllities”

given;

viii. failure by DBFM Co fo abtain any
consent by stalutory bodies
required by the Senior Funding
Agreementis; of

iX. vating by Senior Funders and the
voting arrangaments between
the Senior Funders in respect of
the levels of approval required by
them under the Senior Funding
Agreements;

{d) any amendment, variation or
supplement of any  agreement
approved by the Authority as part of
any Qualifying Change under this
Agreement;

(e) any saie of shares in DBFM Co ar
Haldco by the shareholders or
securitisation of the existing rights
and/or interests atiaching to shares in
DBFM Co or Holdco provided that this
paragraph (e) shall, in respect of
shares in Heldco, only apply for so long
as Holdco holds 100% of the issued
share capital of DBFM Co;

{f) any sale or transfer of the
Subordinated Funders' existing rights
and/or interests under the

Subordinated Funding Agreements or
sgcuritisation of the Subordinated
Funders' existing nghis and/or interests
under the Subordinated Funding
Agreements; ar

(g} any Qualifying Bank Transaction;
means midnight on 5 March 2043;

means the buildings and other facilities, together
with all supporting infrastructure including the
Plant and the Equipment procured by and which
DBFM Co is resbonsible for pursuant to the
Authority's  Construction  Requirements  and
Schedule Part 11 {Equipment), external hard-
standings, specialist surfaces and other
amenities |ocated on the Sie (including as a
minimum all aspects detailed within Appendix B
to Section 1 {(Service Leve! Specification) of
Schedule Part 12 (Service Requirements), as
required to enable DBFM Co to comply with its
obligations under this Agreement, all as the same
may be varied, amended ar supplemented from
time to time in accordance with this Agreement;
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‘Fees Regulations”
3

*Final Commissioning Programme’

*Financial Close”

“Financial Nodel”

“First Party”

“FOI(S)A’

“Force Majeure”

“Functional Area"

“Funders”

“Funders® Direct Agreement”

“Funding Agreements”

means the Freedom of Information (Fees for
Required Disclosure ({Scotfiand)} Regulations
2004,

means the programme jointly developed and
agreed by the Authority and DBFM Co in
accordance with the provisions of Clause 17.1;

means the date of this Agreement;

means the computer spreadsheet model for the
Project incorporating statements of DBFM Cao’s
cashflows including aill expendifure, revenues,
firancing and taxation of the Project Operations
together with the profit and loss accounts and
balance sheets for DBFM Co throughout the
Project Term accompanied by details of all
assumptions, calculations and methodology used
in their compilation and any clher documentation
necessary of desirable to operate the model, in
the Agreed Form, as amended from time to time
in accordance with the terms of Clause 37
{(Financial Modefy;

has the meaning given in Clause 35.3;

means the Freedom of information (Scotland) Act
2002 and any subordinate legisiation (as defined
in section 73 of the Fresdom of Information
{Scotland) Act 2002} made under the Freedom of
[nformation {Scotland} Act 2002 from time to time
together with any guidance and/or codes of
practice issued by the Scotlish information
Commissioner  or relevant Government
department in relation to such Aci;

has the meaning given in Clayse 31 {Force
Majeurey,;

means an area of the Facllities identified as such
in Appendix 2 to Schedule Part 14 {Payment
Meachanism;

means all or any of the persons who provide
financing or funding in respect of the Project
Operations under the Funding Agreements
including Norddeutsche Landeshank Girozentrale
and Nord/LE Luxembourg S.A Covered Bond
Bank and, where the context so permits,
prospective financiers or funders;

means the agreement to be entered into belween
the Authority, the Senior Funders and ‘DBFM Co
in the form set out in Schedule Part 4 {Funders’
Direct Agreement,

means all or any of the agreements or
instruments to be entered into by DBFM Co or
any of its Associates relating to the financing of
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"Funding Default’

"Good Industry Practice”

“Government”

‘Ground Physical and

Investigation”

Geophysical

“H&S Conviction”

“Handback Amount®

*Handback Bond"

“Handback Cerntificate”

*Handback Programme”

“Handback Requirements”

‘Handback Works"

“Health and Safety Regime”

any of its Associates relating to the financing of
the Project Operations {including the initial
Funding Agreements and any agreements or
instruments to be entered into by DBFM Co or
any of its Associates relating to the rescheduling
of their indebtedness or the refinancing of the
Project Operations);

means an Event of Default as defined in the
Credit Agreement;

means using standards, practices, methods and
procedures conforming to the Law and exercising
that degree of skill and care, diligence, prudence
and foresight which would reasonably and
ordinarily be expected from a skilled and
experienced person engaged in a similar type of
undertaking under the same or similar
circumstances;

means the government of the United Kingdom or
the Scottish Ministers;

means the investigation of aff the ground physical
and geophysical conditions of and surrounding
the Site and of any extransous materials in, on or
under the Site (including its surface and subseil}
to enable the Facilities fo be designed and
constructed and the Works to be carried out with
due regard for those conditions and the seismic
activity (if any) in the region of the Site;

has the meaning given in Clause 40.1.5;

has the meaning given in Schedule Part 18
(Handback Procadurey;

has the meaning given in Schedule Part 18
{Handback Procedure},

means the certificate of confirmafion that the
Facilifies  comply with  the  Handhack
Requirements in the relevani form set out in
Schedule Part 18 {Handback Frocedure),

has the meaning given in Schedule Part 18
(Handback Procedure);

has the meaning given in Schedule Part 18
{Handback Procedurs);

has the meaning given in Schedule Part 18
(Handback Procedure);

means the Food Safety Act 1950 {and associated
reguiations), the Health & Safety at Work etc Act
1974 (and associafed regulations), the Fire
{Scotland) Act 2005 {and associated reguiations
including the Fire Safety (Scofland) Regulations
2006}, the Environmental Protection Act 1990
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“High Value Change Stage 2 Submission”

“Holdeco”

*Holding Company”

“Hours for Programmed Maintenance”

*Hours of Operation®

ﬁhubcon

“Indemnifier”

‘Independent Tester”

‘Independent Tester Gantract

‘indirect Losses’

“Information”

‘Information System”

“Initial Funding Agreements”

and the Water Industry {Scotiand} Act 2002 and
any similar ar analogous heaijth, safety or
environmental legisiation in force from time to
tire;

has the meaning given in Schedule Part 16
{Change Protocal);

means hub SW Largs HoldCo L.imited (registered
number SC529511) whose registered office is at
Suite 1a Willow House, Strathclyde Business
Park, Belishill, Lanarkshire, Scotland, ML4 3PE;

has the meaning given {o it in section 1159 of the
Companies Act 20086,

has the meaning given in Appendix 2 of Schedule
Part 8 {Review FProcedure);

has the meaning given in Appendix 2 of Schedule
Part 8 {Review Procedure),

means HUB SOUTH WEST SCOTLAND
LIMITED (Company number SC431389), having
its registered office at Suite 1a Strathclyde
Business  Park, Willow House, Bellshill,
Lanarkshire, ML4 3PB;

has the meaning given in Clause 49.3 {(Conduct
of Claims};

means Capita Property and Infrastructure
Limited, a company incorporated in England &
Wales with Company Number (2018542 and fts
registered office is at 71 WVictoria Street,
Westminster, London SW1H 0XA or such
substitute Independent tester as may be
permitted pursuant to this Agreement;

means the contract dated the same date as this
Agreement in the form set out in Schedule Part
13 {independent Tester Conlfracf) or any
replacement thereof among DBFM Co, the
Authority and the Independent Tester,

has the meaning given in Clause &4.1
{Exciusions and Limits on Liabilityy,

has the meaning given under section 73 of the
Freedom of information {Scotland) Act 2002,

means a system for generating, sending,
receiving, storing  or otherwise processing
electronic communications;

means the Senior Funding Agreements and the
Subordinated Funding Agreements in the Agreed
Form;
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“Insurance Proceeds Account”

*Insurance Proceeds Accournt Agreement”

‘“Insurance Term”®

“Insurances”

“Insured Reavenug®

“Intallectual Property”

“inteflectual Property Rights”

‘Interest”

“Interim Project Report”

means the account numbered [N in
the joint names of DBFM Co and the Authority
with the Account Bank;

means the agreement in the form set out in
Scheduie Part 25 {/nsurance Proceeds Account
Agreement;

means any term and/or condition required to be
inciuded in a policy of insurance by Ciause 53
{insurance) and/or Schedule Part 15 (nsurance
Requirernenis} but excluding any risk;

means, as the context requires, al or any of the
insurances reqlired to be maintained by DBFM
Ca pursuant to this Agreement;

means the projected Unavoidable Fixed Costs
and Senior Debt Service Costs of DBFM Cc;

means all registered or unregistered tradematks,
service marks, patents, registered designs, utifity
models, appiications for any of the foregoing,
copyrights, unregistered dasigns, the sul generis
rights of extraction relating lo databases, trade
sacrets and other confidential information or
know-how:

means the Intellectual Property which {or the
subjest matter of which) is created, brought into
existence, acquired, used or intended to be used
by DBFM Co, any DBFM Co Party or by other
third parties {for the use by or on behalf of or for
the benefit of DBFM Co} for the purposes of the
design or construction of the Faciiities, the
operation, maintenance, improvement andfor
testing of the Facilittes or the conduct of any
other Project Operation or otherwise for the
purposes of this Agreemant;

means any interest in Rselevant Debt paid by
DEBFM Co;

means’

{a} The report to be produced by DBFM
Cao on request of the Authority pursuant
to Clause 4.8 {Funding Defauit} which
report shall contain ail information
pertaining to the occurrence of the
relevant Funding Default (including
without Emitation details of any action
taken by the Senior Funders, any
discussions that have taken place with
the Semior Funders and if the Senior
Funders infend to issué a waiver in
respact of the Funding Default) as the
Authority {acting reasonably) deems
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“Investors’

|||T.I.I

‘Key Sub-Contractor’

“Key Sub-Contractor Collateral Agreements”

"Law

necessary together with 2 programme
of action which will, if performed,
remedy or otherwise resclve the matter
which gave rise fo the Funding Default;
or;

{b) Where Senior Funders have requested
that DBFM Go provide them with a
report in relation to the relevani
Funding Default, a copy of such report,
together with any updates or follow-on
reports requested by the Senior
Funders;

means the Sharehoiders and the holders of the
Subordinated Debf in each case for the time
being:

means information techrology systems, hardware
and software;

means the sub-contractors engaged by the
Contractor to carry out the following packages of
Works,

i. Structural Steelwork {for Steel to Steel

conhnections only};

ii. Lifts;

it. M&E;

iv. Roofing (standing seam and single ply);

means the collateral agreement among the
Authority, DBFM Co , the Confractor and the Key
Sub-Contractors in the form st out in Section 3
of Schedule Part 9 (Collateral Agreementsy,

means,

{a) any applicabie statute or proclamation
or any delegated or subordinate
legislation;

{b} any enforceable community right within
the meaning of section 2{1} of the
European Communities Act 1972;

{c) any applicable guidance, direction or
determination with which the Authority
and/or DEFM Co is bound to comply to
the extent that the same are published
and publicly available or the existence
or contents of them have been nctified
tc DEFM Co by the Authority; and

(d) any applicable judgement of a relevant
court of law which is a hinding
precedent in Scotland,

in each case in force in Scotland:
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“Letter of Comfort’

‘LIBOR"

"Licence for Subsoil Works”

“Long Stop Date”

“Low Value Change”

“Maintenance Works”

"Malicious Damage Report

“Management Survey”

*Medium Value Change’

"Method Statements”

"Monthly Service Payment’

"Monthly Service Report”

“Net Present Value”

“Notifiable Financings”

means the ietter of comfort between
Sportscotiand and the Authority dated on or
around the Commencement Dale;

has the meaning given to that term in the Credi
Agreament:

means the licence between North Ayrshire
Council and Sportscotland in the Agreed Form;

means (subject to Clause 29 (Delay Events)) the
dates in relation to each Phase detailed in the
column headed "Long Stop Date” in the tahle sef
out in Schedule Part 2A (Deadiine Dates);

has the meaning given in Schedule Part 16
{Change Profocal);

means any works for maintenance ar repair of the
Faciiities that are necessary to ensure that the
Faciiities are maintained in accordance with
Service Level Specification and Method
Statsments and that the Facilities comply with the
Authority's  Construction Requirements and
CBFM  Co’'s  Proposals  (including, without
imitation, the renewal or replacement of any
Plant or equipment) throughout the Project Term;

has the meaning given in Clause 494A.2.1;

means, in relation lo the Existing Facilities, the
relevant survey contained in Appendix 16 of
DBFM Ca’s Proposals:

has the meaning given in Schedule Part 16
{Change Frotocofy,

means the method of providing a Service as s&t
out or {dentified in Section 2 (Method Statements)
of Schedule Parl 12 (Service Requiremen!s) as
amended from time to time in accordance with
Clause 33 {Change Profocol) and Clause 22 (The
Services),

has the meaning given in Schedule Part 14
(Payment Mechanism);

means a monthly report to be prepared by DBFM
Ce and provided to the Authority in accordance
with the relevant provisions in Section 1 (Service
Level Specification} of Schedule Part 12 {Senvice
Requirememnts),

means the aggregate of the discounted values,
calculated as at the estimated date of the
Refinancing, of each of the relevant projected
Distributions, in sach case discounted using the
Threshold Equity IRR;

means any Refinancing described in paragraphs
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“Operational Functionality”

“Operational Insurances”

‘Operational Term”

{a) or {c} of the definition of Refinancing and any
other arrangement which has or would have a
similar effect or which has or wauld have the
effect of imiting DBFM Co's or any Associated
Company's ahilty to carry out any such
refinancing or other arrangements that would
have a similar effect;

means the requirements of the Authority in
relation io;

(@) in the case of 1:1250 scale and/or 1:500
scale development control plans and/or
site plans the following matters:

1. the locations of the points of access
to and within the Site;

2. the foctprint, location, sizing and
orientation of each of the buildings, in
relation to each ofther and the
syrrounding area at the Site,

3. the adjacencies of the areas within

the buildings at the Site;

the layout of the Site;

the provision, positioning and

location of roads, footpaths, car

parks, accesses and circulation
areas within the Site; and

6. the provision and sefting out of all
landscaping and amenity ground
within the Site;

o

(b} in the case of 1:100 scale and 1:200
scale floor plans the following matters:

1. the function, positioning, sizing/areas
and layaut of areas within each
relevant building;

2. the relationship and adjacencies
between areas in each relevant
building and;

3. the points of access to and within the
areas in each relevant building; and

{c) in the case of 1:50 scale loaded room
iayout drawings, the location of
equipment, furniture, fittings and user
terminals in that area of each relevant
building,

but only insofar as each aof the matters listed in
(a) to {c} above relate to or affects the provision
of Community Services at a Schoof;

means the insurances required by Clause 53.2
and “Operational Insurance” means any one of
such insurances;

means in respect of a Phase the period from the
Phase Actual Completion Date until the end of
the Project Term;
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“Option Period”

“Original Senfor Commitment”

‘Outline Commissioning Programme”

“Participant”

"Payment Commencement Date”

“Payment Commencement Date 1"

“Payment Commencement Date 2”

“Payment Mechanism’

“Performance Bond”

“Performance Failure”

“Performance Guarantees”

“Permitted Borrowing"

has the meaning given in Clause 53.14.3
{Uninsurable Risks),

means the amecunt committed under the Senior
Funding Agreements as at Financial Ciose {(as
adjusted to take into account any Qualifying
Change);

means the programme satting out the standards,
specifications, procedures and other
requirements for the carrying out and compietion
of the commissioning activities of the parties set
out in outiine in Schedule Part 10 {Culiine
Commissioning Programme),

has the meaning given in the Territory Partnering
Agreement;

means, as the context requires, the Payment
Coummencement Date 1, andior the Payment
Commencement Date 2,

means the Phase 1 Actual Cempletion Date;
means the Phasa 2 Actual Completion Date;
means Schedule Part 14 (Payment Mechanismy,

has the meaning given to that term in the
Consiruction Contract;

has the meaning given In Section 1 of Schedule
Part 14 {Payment Mechanism);

means the guarantees to DBFM Lo in respsct of
the Construction Contract and the Service
Contracts which, as at the date of this Agreement
are in the Agreed Form;

means without double-counting, any:

{a} advance to DBFM Co under the Senior
Funding Agreements, provided that
such advance is not made under any
Committed Standby Facility;

(b) Additional Permitted Borrowing;

{c} advance to DBFM Co under any
Committed Standby Facily which is
made solely for the purpose of funding
any cost overruns, increased expenses
or loss of revenue which DBFM Co
incurs, provided that such funds are
not used in substitution for other
sources of  committed  funding
designated for those purposes; and

(d) interest and, in respect of the original
Senior Funding Agreements only (as
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“Permitted Transfer Participant”

:(Phaseﬂ

“Phase Actual Completion Date”

“Phase Completion Date”

“Phase 1"

entered into at the date of this
Agreement, prior to any subsequent
amendment), other amounts accrued
or payable under the terms of such
original Senior Funding Agreements,

except where the amount referred to in
paragraphs {a) to (d) above is or is
being used to fund a payment of Default
Interest on any Additional Permitted
Borrowing;

means each of the following:

{a) a Participant which is a health board
estabfished under section 2 of the
National Health Service {Scotland} Act
1978; or

{b} a Pariicipant which is a fire authority
constituted under the Palice and Fire
Reform {(Scotland} Act 2012; or

{c) a Participant which is a police authority
constituted under the Police and Fire
Reform {Scotland) Act 2012; or

(d} the Scottish Ambulance Service
constituted in terms of constituted in
terms of the Scottish Ambulance
Service Board Order 1999/6886, or

(g) the Scoitish Court Service constituted
under the Judiciary and Couris
{Scotland) Act 2008;

bui specifically excluding their successors or
assignees (the provisions of Section 2,
Paragraphs @ and 10 of Schedule Part 1 being
specifically disapplied for the purposes of this
definition}

means, as the context may require, Phase 1,
Phase 1A and/or Phase 2 as described in
Schedule Part 2A and “"Phases"” shall be
construed accordingly;

means as the context may require the Phase 1
Actual Completion Date, the Phase 1A Aclual
Compietion Date and/or the Phase 2 Actual
Completion Date :

means, as the context may require, the Phase 1
Completion Date, the Phase 1A Compietion Date
and/or the Phase 2 Completion Date

means the construction of the main buiiding, main
car park, and hard and soft landscaping in
relation to the Project on the Fhase 1
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“Phase 1 Actual Completion Date”

“Phase 1 Completion Date”

"Phase 1 Construction Site"

“Phase 1A”

“Phase 1A Actual Completion Date”

“Phase 1A Completion Date”

“Phase 1A Construction Site"

“Phase 2"

“Phase 2 Actual Completion Date”

Construction Site;
means the later of;

{a) the date of the Certificate of Practical
Completion issued by the
independent Tester in respect of
Phase 1 pursuant to Clause 17.12;
and

{b} subject to Clause 14.5, the Phase 1
Completion Date;

means {subject to Clause 22 (Delay Events)) the
date described as such in Schedule Part 2A or
such other date as the parties may agree;

means the area shown delineated in green on the
plan titted Largs Campus Phase 1 set aout in
Section 4 of Schedule Part & (Land Matters),

means the sompletion of the maintenance,
feeding, weeding and esiahlishment of the soft
landszaping in relation to the Project on the
Phase 1A Construction Site;

means the iater of;

{c the date of the Certificate of Practical
Completion issued by the
Independent Tester in respect of
Phase 1A pdrsuant to Clause 17.12;
and

{d} subject to Clause 14.5, the Phase 1A
Completion Date;

means {subject to Clause 28 {Delay Events}) the
date described as such in Schedule Part 2A or
such ather date as the parties may agree;,

means the area shown shaded in orange on the
Drawing No. MCS/CPs/Phasing 1A Rev E
25.04.16 set out in Section 4 of Schedule Part &
{Land Matters);

means the demalition of the existing schools in
relation to the Project on the Phase 2
Construction Site;

means the later of
{a) the date of the Ceriificate of Practical
Completion issued by the
Independent Tester in raespect of
Phase 2 pursuant ta Clause 17.12;
and

{b} subject to Clause 14.5, the Phase 2
Comgpletion Diate;
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“Phase 2 Completion Date”

"Phase 2 Construction Site

“Physical Damage Policies”

“Planning Approval’

“Planning Challenge”

“Planning Chalienge Dismissal”

means {subject to Clause 29 (Delay Events)} the
date described as such in Schedule Part 2A or
such other date as the parties may agree;

means the Demoiition Site:

means the poficies of insurance referred to in
paragraph 1 {Confractors’ ‘Al Risk’ insurance) of
Section 1 (Policies to be Taken Out by DBFM Co
and Maintained During the Construction Phase)
and paragraph 1 {Property Damage} of Section 2
(Paficies to be Taken Quf By DBFM Co and
Maintained from the relevant FPhase Acfual
Campletion Deate throughout the Operational
Termy of Schedule Pant 15 ({/nsurance
Requiraments);

means the detailed planning consent for the
Project with Application number N/15/00642/FPM
issued by North Ayrshire Council dated 18 March
2016 in the Agreed Form;

means, in respect of the Planning
Approval, the occurrence of either of
the following within three months of the
date of the grant of the Planning
Approval:

{a) an application for judicial
review under Chapter 58 of the
Rules of the Court of Session
(or any statutory challenge or
appeal which proceeds on
principles similar to judicial
review); or

b} a stalutory challenge under
section 239 of the Town and
Country Planning (Scotland)
Act 1997

in either case (i) other than by DBFM Co or any
DBFM Co Party and (i} on grounds other than
DBFM Co ar a DBFM Co Party’s failure to comply
with statutory procedure and other than the
commission of an uniawful act or acts by DBFM
Co ora DBFM Co Party;

means, in refation to a Planning
Challenge:

{a) a decision by a Relevant
Authority pursuant to which
the Planning Challenge is
dismissed or  otherwise
rejected and in respect of
which any rights of appeal
have expired, been rejected
cr otherwise lost; or
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“Planning Permission”

“Plant’

£

‘Post Completion Commissioning

“Pounds Sterling”

“Pre-Refinancing Equity [RR”

“Price Indication”

“Professional Team”™

“Professional Team Collateral Agresments”

‘Programme”

"Pregrammed Maintenance”

“Programmed Maintenance Information”

(b) the withdrawal of that
Planning Challenge;

me&ans any planning permission, approval of
reserved  matters, lsted building consent,
conservation areas consent and/or other consent
or approval reasonably required fram time fo time
for construction and/or operation of the Facilities
{including without limitation for any Authority
Change and the Planning Approval},

means the infrastructure systems, building
systems, fixed, and Iimmovable equipment
systemns, installed as part of the Works or
pursuant to an Autharity Change as replaced
from time to time;

means, as appropriate, DBFM Co's Post
Completion Commissioning andfor the Authority's
Post Compietion Commissioning;

means the currency issued by the Bank of
England from time to time;

means the nominal post-tax {i.e. posi-tax with
respect to DBFM Co, pre-tax with respect to
Shareholders) Equity IRR calculated immediately
prior to the Refinancing;

means the schedule of rates in the Agreed Faorm;

means the subcontractors appointed to complete
the following works packages:

fa) the architect,
{e)] the civif and structural engineer; and
{c the mechanical and electrical engineer;

means the form of collateral warranty forming
part of the appointment of the relevant member of
the Professional Team being substantially in ihe
form of the Key Sub-Conptracior Collateral
Agreement;

means the programme set out in Schedule Part 7
{The Programme} as revised and issued by
OBFM Ce {(or on its behalfy from time to time
pursuant to Clause 14 (Prograrmmme and Dates for
Comp/etion);

means the maintenance work which DBFM Co is
to carry out in accordance with Schedule of
Programmed Maintenance;

has the meaning given in Clause 23.3;
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‘Prohibited Act’

“Project”

“Project Accounts™

*Project Data”

a3

*Project Documents

“Project IRR"

#

“‘Project Operations

‘Project Term”

“Protecting Vulnerable Groups Scheme”

“Quailfying Bank Transaction”

has the meaning given in Clause 44 {Corrup!
Gifts and Payments},

means as defined in Recitat C;

has the meaning given to that term in the Cradit
Agreement;

means:

{a) ali Design Data;

(b} all drawings, reports, doguments, plans,
software, farmulae, caltuiations and
other data relaiing to the provision of
the Services; and

(c) any other materials, documents and or

data acquired, brought into existence or
used in relation to the Froject
Operations or this Agresmaent;

means the Ancillary Dowgnts and the Funding

rareemens I
o4

means the carrying out of the Works, the carrying
out of DBFM  Co's  Pre-Completion
Cammissioning and DBFM Co's Past-Completion
Coemmissioning, the management and provision
of the Services and the performance of all other
ohifigations of DBFM Co under this Agreement
from time to time;

means the period commencing at midnight on the
date of this Agreement and ending cn the eariier
of the Expiry Date and the Termination Date;

means the Scoitish Governments membership
scheme io help ensure that pecople who have
requiar contact with children and protected adults
through paid or unpaid work do not have a known
history of harmdui behaviour;

means,

(a) the syndication by a Senior Funder, in
the ordinary course of 5 businass, of
any of its rights or interests in the
Senior Funding Agreements;

(b} the grant by a Senior Funder of any

rights of participation, or the disposition
by Senior Funder of any of its rights or
interests {other than =s specified in
paragraph {a} above in respect of the
Senior Funding Agreements in favour
of:

145



146

vi,

vii,

wiil,

any other Senior Funder;

any institution which is
recognised or permitted under
the faw of any member state of
the EEA to carry on the business
of a credit institution pursuant to
Council Directive 2013/36/EU
relating to the taking up and
pursuit of business of credit
institutions or which is atherwise
permitted to accept deposits in
the United Kingdom or any other
EEA member state;

a local authority or public
authority;

a ftrustee of a charitable trust
which has (or has had at any
time during the previous two
years) assets of at least £10
million {or its eguivatent in any
other currency at the refevant
time};

a trustee of an occupaticnal
pension schemsa or stakeholder
pension scheme where the trust
has {or has had at any time
during the previous two years) at
least 50 members and assets
under management of at least
£10 million {or its equivalent in
any other currency at the
relevant time};

an EEA or Swiss Insurance
Undertaking,;

a Regulated Coflective
investment Scheme;

any Qualifying Institution; or

any other institution in respect of
which the prior written consent of
the Authority has been given;
and/cr

the grant by a Senior Funder of any
other form of benefit or interest in either
the Senior Funding Agreements or the
revenues or assets of DBFM Co or
Hoidco, whether by way of security or



"Qualifying Change”

“Qualifying Institutions”

"Quality Plans”

*Qualifying Refinancing”

otherwise, in favour of:

I any other Sentor Funder;

i any institution specified In
paragraphs {b)i to {h)vii above;

i, any Qualifying Institution; or

iv. any ather institution in respect of
which the prior written consent of
the Authority has been given;

means (unless &xpressiy stated otherwise):

(a) a Low Value Change in respect of
which the parties have agreed the
method of implementation; or

{b) a Medium Value Change in respect of
which the Authority has Issued a
confirmation notice  pursuant {o
paragraph 7.1.1 of Section 3 {Medium
Vajue Changes} of Schedule Part 16
{Change Profocol); or

{c) a High Value Change which has
received Stage 2 Approval pursuant to
paragraph 8.2.1 of Section 4 {(High
Value Changes) of Schedule Part 16
{Change Frotocofy, in each case
provided that any necessary changes
required io be made to any Project
Document and/or Anciitary Dacument
pursuant to Schedule Part 16 {Change
Protocol) have been given effect fo and
become unconditional;

means a bank that is authorised by the Financial
Conduct Authority andfor the Prudentiaf
Regulation Authority to accept deposits in the
United Kingdom:;

means the Design Quality Plan and Cansiruction
Quality Plan. prepared in accordance with
Section 8 (Quality Plans (Design and
Consiructon)) of Schedule Fart 6 {Construction
Matters}, and the Services Quality Plan, prepared
in accordance with Section 3 (Senvice Quality
Play  of Schedule Part 12 (Service
Requiremants}, as required to be impiemented by
DBFM Co in accordance with Clause 20 (Quality
Assurancey

means any Refinancing that will give rise to a
Refinancing Gain greater than zero that is not an
Exempt Refinancing;
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"Rectification Period”

“Refinancing’

“Refinancing Gain”

has the meaning given in Schedule Part 14
(Payment Mechanism},

means

(a) any amendment, variation, novation,
supplement or replacement of any
Funding Agreement {other than any
Subordinated Funding Agreement);

{h} the exercise of any right, or the grant of
any waiver or consent, under any
Funding Agreement {other than any
Subordinated Funding Agreement);

{€) the disposition of any rights or interests
in, or the creation of any rights of
participation in respect of, the Funding
Agreements {other than the
Subotdinated Funding Agreements) or
the creation or granting of any other
form of benefit or interest in either the
Funders’ Agreements {ather than the
Subordineted Funding Agreements) or
the contracts, revenues or asseis of
DBFM Co whether by way of security or
otherwise; or

{d} any other arrangement put in place by
DBFM Co or another person which has
an effect which is similar to any of {(a} -
{c} abave or which has the effect of
limiting DBFM Cco's or any Associated
Company's ability to carry out any of {a)
—(c} above;

fmeans an amount equal (o the greater of zero
and [(A — B} - C], where;

A= the Net Present Value of the Distributions
projected immediately prior to the Refinancing
{taking into account the effect of the Refinancing
using the Financial Model as updated (including
as to the performance of the Project) zo as to be
current immediately prior to the Refinancing;} io
be made to each Relevant Ferson over the
remaining term of this Agreement following the
Refinancing;

B= the Net Present Value of the Distributions
projected immediately prior to the Refinancing
{but without taking into accaunt the effect of the
Refinancing and using the Financial Model as
updated (including as to the performance of the
Project) so as ta be current immedtately prior to
the Refinancing)} to be made to each Relevant
Person over the remaining term of this
Agreement following the Refinancing; and

C= any adjustment required to raise the Pre-

148



“Regulated Collective Investment Scheme”

"Reinstatement Plan”

‘Reinstaternent Works™

‘Relevant Authority”

"Relevant Change in Law”

"Relevant Debt”

“Relevant Event’

"Relevant Incident’

“Relevant Payment’

“Relevant Persan®

“Relfevant Proceeds”

#

“Rejevant Service Transfer Date
“Relevant Tax Liability”
“Relief’

“Relief Events”

“Request for Information”

‘Required Action”

“Reserved Rights”

Refinancing Equity IRR to the Threshald Equity
IRR;

has the meaning given in the rules from time to
time of the Financial Services Authority;

has the meaning given in Clause 53.22
{(Reinstatement};

has the meaning given in Clause 53.22.2
{Reinstatement);

means any caurt with the relevant jurisdiction and
any local, national or supra-national agency,
inspectorate, minister, ministry, official or public
or statutory person of the government of the
United Kingdom, or of the European Union, {or of
the Scottish Government or the Scotiish
Parliament};

has the meaning given in Clause 32.3 {Changes
in Law};

means all sums advanced to DBFM Cao from time
to time under a Funding Agreement other than
Senior Debt;

has the meaning given in Schedule Part 16
{Change Protocal;

has the meaning given in Clause 53.22.2
(Reinstatement);

has the meaning given in Ciause 53.14.3;

means a Shareholder and any of s Associated
Companies;

has the meaning given in Clause 53222
{Reinstatement);

has the meaning given in Clause 25.1;
has the meaning given in Clause 46.7.3;
has the meaning given in Clause 46.7 1,

has the meaning given in Clause 30 (Relief
Evenis);

has the meaning set out in the FOKS)A or the
Environmental (nformation {Scotfand)
Requlations as relevant (where the meaning set
out far the term “request” shall apply};

has the meaning given in Clause 24.7;
means the matier referred to in Section 2 (Safely

During Construcfion) of Schedule Part 5 {Land
Matfers);
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“Restricted Person”

“Retail Prices index’ or "RPF

“Revenue”

"Reviewable Design Data”

‘Revised Senior Debt Termination Amount’

*Room Data Sheets”

“Scottish Futures Trust”

“Schedule”

"Schedule of Programmed Maintenance”

“Schoot Day”

means either:

{a} a parson {other than a Participant)
providing or proposing to provide
educafional services of a similar nature
to those provided or contemplated by
the Authority at the time in question; ar

{b} any person who has a material interest
in the production of tobacco praducts
and/or alcohofic beverages;

means the Retail Prices Index {(All [tems) as
published by the Office for Naticnal Statistics
from tims to time (the “Index™}, or, failing such
publication or in the event of a fundamental
change to the Index, such other index as the
parties may agree, or such adjustments o the
Index as the parties may agree (in each case with
the intention of putting the parties in no better nor
worse position than they would have been in had
the index not ceased to be published or the
relevant fundamental change not been made} or,
in the event that no such agreement is reached,
as may be determined in accordance with the
Dispute Resclution Procedure;

means the projected Unavoidable Fixed Costs
and Senjor Debt Service Costs of DBFM Co;

means the Design Data listed at Section 5
{Reviewabie Design Dala) of Schedule Part 6
{Construction Matters),

has the meaning given in Section 6 {(Defintions)
of GSechedule Part 17 {Compensalion an
Termination,

has the meaning given in Section 6 (Room Dala
Sheets) of Schedule Part & (Gonstruction
Malters),

means Scattish Futures Trust Limited {Campany
Number SC348382), having its registered aoffice
at 1% Flogr, 11-15 Thistle Street, Edinburgh EH2
1DT;

means the schedule {comprising 27 parts and, for
the avoidance of doubt, Schedule Part 2Aj
attached to this Agreement;

means the programme referred to in Clause 23.1
to be submitted to the Authority’'s Representative
by DBFM Co in accardance with Schedule Part 8
{Review Proceduray,

means each day that the Authority requires the
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“School Representative”
“Second Party”

"Security Agent’

“Senior Debt”

“Seanior Debt Service Costs”

“‘Senior Funders”

“Senior Funding Agreemenis”

"Service Contracts”

"Service Event”

“Seryvice Level Specification”

use of the Facilities for the delivery of Authority
Services in any Academic Year,

has the meaning given in Clause 8.10;
has the meaning given in Clause 35.3;

means Norddeutsche Landesbank Girozentrale in
its capacity as agent and trustee for the Secured
Finance Paries as defined in the Credit
Agreement or such other party as may be
appointed to perform the role of security agent
pursuant to the Security Trust and Intercreditor
Deed as defined in the Credit Agreement;

has the meaning given in Section 6 {Definitions)
of Schedule Part 17 {Compensation on
Termination);

means interest and debt service costs incurred in
respect of the Senior Funding Agreements less:

{a) sums which are in arrears;

{s)] all sums reserved by DBFM Co and
which DBFM Co is entitled to use to
make such  paymenis, without
breaching the  Senior  Funding
Agreements;

has the meaning given tc ihe term "Original
Lender” in the Credit Agreement and any other
party providing senior debt finance under the
Senior Funding Agreements to DBFM Co from
time to time as successors, assignees or
transferees of the "Original Lender”

shall have the meaning given to "Finance
Documents” in the Credit Agreement in the
Agreed Form as at the date of this Agreement
and as amended as permitted under Clause 4
{Project Documents);

means the contracts dated the same date as this
Agreement between DBFM Co and each Service
Provider {which as at the date of this Agreement
are in the Agreed Form), by which DBFM Co will
procure the performance of the Services (as
amended or replaced from time to time in
accordance with this Agreement);

has the meaning given in Schedule Part 14
{Fayment Mechanism);

means the requirements of the Authority set out
in Section 1 (Service Level Specification} of
Schedule Part 12 {Service Regquirements) as
amended fram time to time in accordance with
Clause 33 {Change Profocal);
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“Service Provider’

“Service Providers Golateral Agreements”

“Services”

“Services Quality Plan®

“Servitude Fian”

“Shareholder(s)”

#

“Shareholders Agreements

“Site”

“Site Conditions™

“Snagging Matters”

means FES FM Limited registered under the
Companies Act in Scotland under Company
Number SC220049 with registered office at Forth
House, Pirnhall Business Park, Stirling, FK7 8HW
ar any other person engaged by DBFM Co from
time io time as may be permitted by this
Adreement to procure the provision of the
Services {or any part of them);

means the collaterai agreements amcng the
Autharity, DBFM Co and each Service Provider in
the farm set out in Section 2 of Schedule Part 8
{Coflateral Agreements),

means the services to he provided, managed
andior procured by DBFM Cao for the Authority in
accordance with Schedule Part 12 {Servics
Reguirements} as subsequently amended or
adjusted in accordance with this Agreement;

means the document set out in Section 3
{Services Quallly Pian) of Schedule Part 12
{Service Requirements};

means the plan marked - Largs Campus,
Servitude Drawing, Date 24/05/2016 and setf out
in plan set out in Section 4 of Schedule Part 5 ;

means any persan(s} who from time to time, as
permitted by this Agreement, holds share capital
in DBFM Cao or Hoidco which persons are, as at
the date of this Agreement, listed as such in
Schedule Pari 21 {(DBFM Co information);

means the agreement or agreements between
the Shareholders relating to DBFM Co, including
any agreement relating to the subscription of
equity {or other shareholder funding) by the
Shareholders in DBFM Co or Holdco;

means the land made availabie to DBFM Co for
the Project autlined in red on the site plan set out
in Section 4 of Schedule Part 5, other than,
during the Operatiocnal Period, the Excluded
Pitches;

means the physical condition of the Site and/or
the Demoiition Site including {but not limited to)
climatic, hydrological, hydrogeological,
ecological, environmental, gectechnical and
archaealogical conditions;

means minor items of outstanding wark {including
in relation to landscaping) which would not
materially impair the Authority's use and
enjoyment of the Facilities or the carrying out by
the Authority of the Community Services or the
performance of the Services by DBFM Co;
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‘Snagging Notice®

“Specific Change in Law”

"Sportscotiand”

“Sportscotiand Development’

"Sub-Contractor’

"Suh-Contracts”

“Subordinated Debt’

*Subordinated Funder”

“Subordinated Funding Agreements”

"Subsidiary”

“Suitable Substitute Contractor”

“Termination Date”

means the notice o be issued by the
Independent Tester in accordance with Clause
17.14;

means any Change in Law which specifically
refers to:

(a) the provision of works or services the
same as or similar to the Works or the
Services In premises similar to the
Facilities: or

{b) the holding of shares in companies
whose main business s providing
works or services the same as or
simiiar to the Works or the Services in
premises similar {o the Facilities;

means the Scotlish Sports Councit trading as
‘spartscotland” established by Royal Charter and
having its principal offices at the Doges,
Templeton on the Green, 62 Templeton Streef,
Glasgow G410 1DA;

means Sportscotiand's development of the land
adjacent to the Site;

means any third party {including the Contractor
and a Services Provider} who enters into any
Sub-Contract;

means the coniracts entered into by or between
DBFM Co, the Contractar andior a Service
Pravider and ather third parties in relation to any
aspect of the Project Operations;

has the meaning given in Section & {Definftians)
of Schedule Fart 17 (Compensation on
Termination};

means a person providing finance under a
Subordinated Funding Agreement;

has the meaning given fo the term “Sponsor
Documenis” in the Credit Agreement as at the
date of this Agreement or as amended with the
prior written agreement of the Authority;

has the meaning given to it in section 1158 of the
Companies Act 20086;

has the meaning given in Section 6 {Definitions)
of Schedule Part 17 {Compensafion on
Termination);

means the date on which termination of this
Agreement takes effect in accordance with is
ferms;
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“Threshold Equity IRR"

“Title Compemnsation Event”

*Title Conditions"

“TPL Risk”

“Transfer Regulations’

“Transferring Staff”

“Unaveidable Fixed Costs”

means [

means:

{a) the exercise by the Authority of Reserved

Right 3 in Section 2 of Schedule Part 5
fLand Matters); andfar

(b} the exercise by the Scottish Sports
Council {or their successors) of Reserved
Right 5 in Seclion 2 Schedule Part 5

(Lahd Maftars),

means the title conditions set out in Section 1 of
Schedule Fart 5 {Land Mafters),

means a risk which s required to be insured
under the third party liability insurance policy;

means the Transfer of Undertaking {Frotectfon of
Empioyment) Regulations 2006 (Si No. 246},

has the meaning given to it in Clause 25.2;

means the fixed costs incurred by DBFM Co
which first fali due for payment by DBFM Co
during the period of indemnity but exciuding:

{a}

(b)

{c)

{9}

{h

{®

184

costs which could have reasonably
been mitigated or avcided by DBFM
Cer

paymenis to DBFM Co's Associated
Companies;

payments which are not entirely at
arm'’s length;

payments to holders of equity in DEFM
Co, providers of Subordinated Debt and
any other financing costs cther than
Senior Debt Service Costs

indirect losses suffered or allegediy
suffered by any person;

fines, penalties or damages for uniawful
acts, breaches of contract ar other iegai
obligations,

payments DBFM Co can recover under
contract or in respect of which DBFM
Co has a remedy against another
person in respect of the same fiability;

payments to the extent that DBFM Co
has available to it inciuding:

reserves which DBFM Go can draw
upon without breaching the Senior



“Uninsurable”

‘Unprogrammed Maintenance Work"

“Unreasonable Act’

“Utilisation Account”

“Utilities”

“Utilities Connection”

"VAT”

“VAT Sum”

“Vitiating Act’

“Warning Notice”

Funding Agreements;

(i) standby or contingent tacilities or funds
of Senior Debt or equity which DBFM
Co is entitled to have available;

() payments representing any profits of
the Project {to the extent not already
excluded in {e} abcve);

means, in relation {o a risk, either that:

{a) insurance is not available to DBFM Co
in respect of the Project in the
worldwide insurance market with
reputable insurers of good standing in
respeci of that risk; or

{b} the insurance premium payable for
insuring that risk is at such a leve! that
the risk is not generally being insured
against in the woridwide insurance
market with reputable insurers of good
standing by contractors in the United
Kingdom;

has the meaning given in Clause 23.8;

means any act or omission which is contrary to
any reasonable instruction, guidance or rules for
the operation or management of the Facilities;

has the meaning given to that term in the Credit
Agreement;

has the meaning given in the Service Level
Specifjcation;

means the main water and high voltage
connections to be carried out as part of the
Warks over the areas shown yellow and purple
on the Ancillary Rights Plan in accordance with
the Agreement for Works;

means vaiug added tax at the rate prevailing at
the time of the relevant supply charged in
accordance with the provisions of the Value
Added Tax Act 1954;

has the meaning given in Clause 35 (VAT and
Canstruction Industry Tax Dedugtion Scheme),

has tha meaning given in Endorsement 2,
Section 3 {Endorsement) of Schedule Part 18
{Insurance Requiremenis),

means a notice validly served by the Authority's
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“Works”

Representative on DBFM Co under Clause 24.3
{Warning Nofices), specifying that it is a Warning
Motice and setting out the circumstances that
have given rise to the issue thereof;

means the design ({including the preparation of afl
Design Data), construction, testing,
commissioning and completion of the Facilities
(including any temporary warks), the carrying out
of demoliton and associated works on the
Demolition Site and the installation of Equipment
to be performed by DBFM Co all in accordance
with this Agreement (as varied, amended or
supplemented from time to time in accordance
with this Agreement),
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SECTION 2

INTERPRETATION

This Agreement shail be interpreted according to the following provisions, unless the context requires
a different meaning:

1

10

11

The headings and marginal notes and references to them in this Agreemsnt shall be
deemed not to be part of this Agreement and shall not be taken into consideration in {he
interpretation of this Agresment,

Except whera the context expressly requires otherwiss, references to Clauses, Sub-clauses,
paragraphs, sub-paragraphs and parts of the Schedule are referencas to Clauses, Sub-
clauses, paragraphs, sub-paragraphs and parts of the Schedule to this Agreement and
referances to Sections, Appendices and Attachments (if any} are refarences o Sections,
Appendices and Attachments to or contained in this Agreement.

The Schedule and Attachments {if any) to this Agreement are integral paris of this
Agreement and a reference to this Agreement inciudes a reference to the Schedule and the
Attachments (if any}.

Words imporiing persons shall, where the context so requires or admits, include individuals,
firms, partnerships, trusts, corpoerations, governments, governmental bodies, authorities,
agencies, unincorporated bodies of persons or associations and any organisations having
legal capacity.

Whers the contexi so requires words importing the singutar only also includs the piural and
vice versa and words importing the masculine shall be construed as including the feminine
or the neuter or vice versa.

The language of this Agreernant is English. All correspondence, notices, drawings, Cesign
Data, test reports, certificates, specifications and informaticn shall be in English. Al
operating and maintenance instructions, name plates, identification labels, instructions and
notices to the public and staff and all other writtan, printed or electronically readable matter
required in accordance with, or for purposes envisaged by, this Agreement shail be in
English.

Save where stated to the contrary, references to any agreement or document include
{(subiect to all relevant approvals and any other provisions of this Agreement concerning
amendments to agreements cr documents) a reference to that agreement or document as
amended, supplemented, substituted, navated or assigned.

Reterences to any Law are to be construed as references to thai Law as from time to time
amended or to any Law from time o time repiacing, extending, consolidating or amending
the same provided that the provisions cf this paragraph shall be without prejudics to the
operation of Clause 32 {Changes in Law) and Schedule Part 16 (Change Protocol) which
shall operate in relation to a Change in Law on the basis set out in this Agreement.

Without prefudice to Clause 57.1, referances to a public organisation {cther than the
Authority} shall be deemed to include a reference to any successor to such public
organisation or any organisation ar entity which has taken over either or both the relevant
functions and relevant responsibilities of such pubiic organisation.

Without prejudice to Clause 57.1, references to ather persons (other than the Autherity and
DBFM Co) shall include their sliccessors and assignees.

References to a deliberate act or omission of the Authority or any Authority Party shall be
construed having regard to the interactive nature of the activities of the Authority and of
DBEFM Co and the expression shall exclude acts or omissions which were within the
contemplation of the parties or which were otherwise provided for in this Agreement.
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The words In this Agreement shall bear their natural meaning. The parties have had the
apportunity to take lepal advice on this Agreement and no term shall, therefore, be
construed conira proferentem.

Reference to *parties® means the parties io this Agreement and references to “a party"
mean one of the parties to this Agreemsant,

in construing this Agreement, the rule known as the ejusdem generis rule shall not apply nor
shall any similar rule or approach te the construction of this Agreement and accordingly
general words introduced or fallowed by the word "other" or *including® ar "in particular® shall
not be given a restricive meaning because they are followed or preceded (as the case may
be) by particular examples intended to fall within the meaning of the general words.

All of DBFM Co's obligations, duties and responsibilities shall be construed as separate
obligations, duties and responsibiliies owed to the Authority and to be performed at DBFM
Co's own cost and expense.

Unless expressly stated otherwise, references to amounts or sums expressed fo be "index
linked" are referencss o amounts or sums in Apnril 2015 {("Base Date") prices which require
to be adiusted whenever the provision containing the amount or sum is given effect in
accordance with this Agreement to reflact the effects of inflation after that date. The
adjustment shall be measured by changes in the relevant index published for that Contract
Year as calculated in accordance with the following formuia:

Amount or surn in April 2015 prices x %ﬂ
o
Where RPly is the value of the Retail Prices Indax published or determined with respect to
the month most recently preceding the date when the provision in question is to be given
effect and RPly is the value documented in Section 2 of Schedule Part 14 (Payment
Mechanism).

Reference to a document being in the Agreed Form is a reference to the form of the refevant
document {or where appropriate, the form of relevant documeni on disc) agreed between
the parties and for the purpose of identification either (i) initialfed by each of them or on their
behalf or {ii} enterad intc on or around the Commencement Date. The operation of the
Housing Grants, Canstruction and Regeneration Act 1996 upon any Project Document shall
not affect the rights or obligations of the parties under this Agreement.

Words in parenthasis and italics appearing after a Glause reference or a reference to a
Schedule Part are inserted for ease of referance only. If there is any discrepancy between
the Clause reference and the wards appearing in parenthesis and Halics after the Ctause
reference, the Clause reference shall pravail.

Where this Agreement states that an obligation shall be performed "no {ater than® or “within"
or "by" a prescribed number of Business Days after a stipuiated date or event, or *no later
than” or “by” a stipulated date or event which is a prescribed number of Business Days aiter
a stipulated date or avent, the latest time for performance shal he Spm on the last Business
Day for performance of the obligations concemed.

Where this Agreement states that an obligation shall be performed “no later than® or “within®
or “by” a prescribaed number of Business Days before a stipulated daia or svent, or “no later
than” or "by” a stipuiated date or event which is a prescribed number of Business DCays
before a stipulated date or event, the latest time for perfarmance shall be Spm on the last
Business Day far pefformance of the obligations concefned.
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SCHEDULE PART 2
COMPLETION DOCUMENTS
SECTION 1
DOCUMENTS TO BE DELIVERED BY DBFM CO

Unless an original document is specifically requested, a copy {certified by an officer of DBFM Co as
being a true copy) of each of the following documents is to be delivered by DBFM Co to the Authority
in accordance with Clause 2.1.1 {Execution and Delivery of Documenis) of this Agreement:

1 Mot used

2 The Shareholders Agraements and cedification from DBFM Co that the Sharsholders
Agreements have hecoms {or wil become, simultaneously with defivery of the other
documents referred to in this Schedule Part 2 (Compietion Documents)y unconditional in
accardance with their terms, accompanied by ovidence of the sama.

3 The Initial Funding Agreements and cerification from DBFM Co that (1} the Initial Funding
Agreements have become unconditiohal (other than any condition refating to the
conditionality of this Agreement} and (2) that ali conditions ta the availability of funds to
DBFM Co under the Initial Funding Agreements have been satisfied or waived,
accompanied hy evidence of the sams.

4 The Construgtion Contract, the Services Contract, the Performance Guarantoes and the
Performance Bond, executad by the pardies to such agreements,

5 An ocriginal of the Funders’ Dirsct Agreement, the Independent Tester Contract, the
insurance Proceeds Account Agreement, the Collateral Agreements (excluding the Key
Sub-Contractor Collateral Agreements} and the braokers letters of undartaking relating to the
fnsurances referred to in paragraph 11 below in the Agreed Form, executed by the partios to
such agreements {other than the Authority).

6 Exiracts from the minutes of the meeting of the board of directars {certified as true and
accurate by ths Secretary, a director or an autharisad officer of the relevant company) of
each of DBFM Co, each Shareholder, Holdeo and each of the other parties to the
documents listed in Section 1 (Dlocuments to be deiivered by DBFM Ca) of Schedule Part 2
{(Completion Documents), at whieh resolutions were passed appraving the execution,
delivery and performance of each relevant document to which such person is expressed fo
be a party and in each case authorising a named person or persons to execute and deliver
each such document and any other documentis to be defiverad by it pursuant to it. For the
avoidance of doubt, this requirement shall not extend to the Senior Funders nor to any third
party provider of cradit enhancement required under any of the Project Documents.

7 A ceriificate of the Secretary, a director or an autharised officer of each of the companies
referred 10 in paragraph 6 above sefiing out the names and specimen signatures of the
person or persons named in the relevant certified extract.

8 Evidence of the share subscriptions required under the Shareholdoers Agreements and other
shareholder funding commitments having been made by the Shareholders in DBFM Co and
Hoidco.

g DBFM Co's and Holdco's Certificate of Incorporation and of any Ceriificate of Incorporation

on Change of Name,

10 The Articles of Association of OBFM Co and Holdco.
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The insurance broker's lefter of undertaking, evidence of the insurances required in
accardance with Clause 53 (/nsurances} having been taken out by DBFM Ca and that the
policies comply with the requiramenis aof this Agreement, and an estimaie by the insurance
broker «of the premiums for the Operational [nsurances ior the first year of the Operational
Term.

Two computer disk copies of the Financial Modat audited by Mazars LLP.

Evidence that DBFM Co has agreed fo be treated as the only client for the Project for the
purposes of the CDM Regulations.

Evidence that the Insurance Proceads Account has baen opened.

An original duly executed copy of this Agreement,
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SECTION 2

DOCUMENTS TO BE DELIVERED BY THE AUTHORITY

The Authority shall deliver to DBFM Co the following docurnents:

1

An original copy of tha Funders' Direct Agreement, the Collateral Agreements, the
Independsnt Tester Confract, the Insurance Proceeds Account Agresment and this
Agreament, duly executed by the Authority.

A certified copy of the cabinet minutes of the Authority dated 15 December 2015; 29 March
2018 and 10 May 2018.

A certificate of the relevant officer of the Autharity setting out the names and specimen
signatures of the person or persons named in the resolution of the Authority referred to in
paragraph 2 above.

A certified copy of the Authority’s Standing Orders.

A certified capy of the Authority's Scheme of Delegatian.

A certified copy of the Authority’s Financial Regulations.

A certificate issued pursuant {o the Local Government {Contracts) Act 1997.

A certified copy of the letter from the Scottish Government to the Authority confirming the

initial tarms of the revenue grant funding 1o be provided to the Authority in respect of the
Praject.
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SCHEDULE PART 2A

KEY DATES
PHASE PHASE COMPLETION LONG STOP DATE
DATE
PHASE 1 5 MARCH 2018 12 MONTHS AFTER THE
PHASE 1 COMPLETION
DATE.
PHASE 1A 26 OCTOBER 2018 12 MONTHS AFTER THE
PHASE 1A COMPLETION
DATE,
PHASE 2 14 SEFTEMBER 2018 18 MONTHS AFTER THE
PHASE 2 COMPLETION
DATE.
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SCHEDULE PART 3

KEY WORKS PERSONNEL

Role Name
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SCHEDULE PART 4
FUNDERS' DIRECT AGAEEMENT

Ths Funders Direct Agreamant js the Funders Direct Agreement in the Agreed Form.
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SCHEDULE PART 5
LAND MATTERS

SECTION 1~ TITLE CONDITIONS

In respect of the Site:

1.

4.

The following title conditions, righis, real burdens, servitude rights, wayleaves and other righis
in respect of that part of the Site shown on Flan 3:

a. notto encroach on adjointng ground and/or roads;

b. to dispose of surface water and sub-soil drainage which may enter or faii on that pari
of the Site; and

c. noilo usea that part of the Site in any way or for any purpose which may be deemed a
nuisance.

All third party rights and rights of way In respect of the Site which were or should have been
apparent from a visual inspection of the Site as al the Commeancement Date;

Al conditions contained in any wayleave, deeds of servitude or other similar agreements
entared into pursuant to Clause 9.6 of this Agreement.

All conditions contained in the Deed of Servitude.

In respect of the Demglition Site:

5.

All third party rights and rights of way in respect of the Demolition Site which were or should
have been apparent from a visual inspection of the Demalition Site as at the Commencement
Date;

All conditions contained in any wayleave, deeds of sarvitude or other similar agreernants
entered into pursuant to Clause 9.6 of this Agreement.

SECTION 2 ~ RESERVED RIGHTS

in respect of the Site:

1

Rights for all third parties, including statufory undertakers and adjeining proprietors (or thefr
successois and assigneas) having eguiprment, apparaius, structures, cables or service
media (including public water, sewerage, drainage, electricity, gas, telephone or
telecommunications) within the Site which were or should have been apparent from a visual
inspection of the Site or which were or should have beesn apparent from the site
investigations undertaken by DBFM Co pursuant to Clause 7.3 and Clause 10 of this
Agreemerit as at the Commencement Date;

All necessary rights of access in favour of the Authority and those authcrised by them over
the Site {subject to, during the Construction Phase, the Authority complying with all relevant
safety procedures, which shall include any ralevant construction phase plans and health and
safety plans for the construction of the Facilities, the Contractor’'s Site Rules from time to
time and any reasonable directions with regard to site safety that may be fssued by or on
behalf of the Gontractor's Site Manager from time to time;

All necessary rights of access in favaur of the Authority for the purposes of maintaining and
eracting walls, fences and/or other bounding features on or near to the Site boundary;

Rights in favour of the adjacent dwallinghouse shown on Plan 1 for utifites serving the said
dwellinghouse;
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7

Rights in favour of The Scottish Sports Council and their successors as proprietors of land
adjacent to the Site {(*SportsScotiand”}; {a) of vehicular and pedestrian access, on giving
natice {except In the case of an emergency), far the purpose of inspecting, repairing,
maintaining, renewing, replacing ard relaying services (including without prejudice to the
generality, the drainage pipe the indicative location of which is shown coloured orange on
Plan 2}; and (b} to use and connect to services;

Rights in respect of a water pipe the indicafive location of which is shown by the broken
black line on Plan 4.

Rights contained in the Deed of Servifude.

In respect of the Demolition Site:

8

Rights for afi third parties, including statutory undertakers and adjoining proprietors (or their
successors and assignees) having equipment, apparatus, structures, cables or service
media {including public water, sewerage, drainage, efectricity, gas, telephone or
telecommunications) within the Demciition Site which were or should have been apparent
from a visual inspection of the Demolition Site as at the Commencement Date.

SECTION 3 ~ ANCILLARY RIGHTS

In respect of the Site:

1.

During the period from the Commencement Date until the Phase 1 Actual Completion Date,
the right to occupy the Site on an exclusive hasis;

During the petiod from the Phase 1 Actual Completion Date untjl the earlier of the Phase 1A
Actual Completion Date or the Long Stop Date for Phase 1A, the right to occupy the Phase
1A Construction Site on a non-exclusive basis for the purposes of carrying cut the works
required to complete Phase 1A,

A non-exclusive right of access to the area shown shaded green on the plan entitied Anciilary
Rights Pian from the pericd 30 May 2016 to 5 March 20818 for the purposes of connecting into
the gas supply {or such other date as is agreed pursuant to Clause 25 (Defay Events);

Where Clause 9.8,1 applies, from 1 November 2016, a non-exclusive access to the area
shaded yellow and purple on the Ancillary Rights Plan untii the Phase 1 Actual Completion
Date,

A right to connect into all utilities and services located in, on, under and serving the Site and
the Facilities and to inspect, lay, install, use, maintain, repair and renew and, if required, divert
and/or remave, all such services, subject fo obtaining the consent of the appropriate utility
supplier.

a non-exclusive right of access o the areas shown shaded biue on the plan fitled "Ancillary
Rights” set out in Section 4 of Schedule Part 5 from the Commencement Date to 26 August
2016 for the purposes of complying with DEFM Co's obligations pursuant to Clause 12,10 of
this Agreement.

In respect of the Demolition Site:

7.

During the period from 29 June 2017 to 13 August 2017 the right to occupy the Existing
Facilities on an exclusive basis for the purpose of carrying out asbastos investigations.

During the period from the date of disconnecticn of the utilities determined pursuant to Clause
5.3.5 to the Phase 2 Actual Completion Date, the right to occupy the Demolition Site an an
exclusive basis.
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A non-exclusive right of access to the Demolition Site {in respect of Largs Academy and
Kelburn Primary Schoo! and associated nursery} and the respective sites on which the
existing Brisbane Primary and St Mary's Primary and associated nurseries are located to
carry out the decant to the Facilities commancing on the Phase 1 Actual Completion Date and
expiring on the date falling 5 weeks thereafer.
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SECTION 4 — SITE PLANS
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SCHEDULE PART 6
CONSTRUCTION MATTERS
SECTION 1
PLANNING/CONSENTS

This Planning Approval is the Planning Approval in the Agreed Form.
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SECTION 2

SAFETY DURING CONSTRUCTION

In this Section 2 (Safety During Construction) of Schedule Part 6 {Construction Matters) and
wherever used elsewhere in this Agreement:

1.1 “CDM Regulations” means the Construction (Design and Management)
Regulations 2015 (and "CDM Reguiation" shall be construed accordingly); and

1.2 "the client”, “the Principal Designer" and "the Executive" shall have the same
meanings as are ascribed to them in the CDM Regulations.

In so far as not already done, within five (5) Business Days of the date of execution of this
Agreament, DBFM Co shall make and serve on the Authority a nofice in writing pursuant to
CDM Regulation 4(8) that DBFM Co agrees to be treated as the only client in rolation to the
Works for the purposes of the CDM Regulations. Notwithstanding DBFM Co agreeing in
writing to be the only client pursuant to CDM Regulation 4{8}, the Authority will compiy with
its remaining duties as set out in CDM Regulation 4(8). During the Project Term, DBFM Co
shall not, and shall not seek to, withdraw, terminate or in any manner derogate from its
declaration that it will act as, and its acceptance of its responsibilities as, the client in relation
to the Works for all the purposes of the CDM Regulations. The Authority will endorse its
consent, in writing, to such election on the said election and return it to DBFM Co within five
{5) Business Days of receipt.

DBFM Co warrants that it has the skills, knowledge, organisational capability and
experience to, and shall, observe, perform and discharge or shall procure the observance,
performance and discharge of;

3.1 all the obligations, requirements and duties of the client arising under the CDM
Regulations in connection with the Works and, where necessary, the provision of
the Services; and

3.2 all obligations incumbent on the client under any Code of Practice or Guidance
for the time being approved by the Health and Safety Commission pursuant to
the Health and Safety at Work etc Act 1974 issued [n connection with the CDM
Regutations.

DBFM Co shall pravide to the Authority's Representative:

41 in a substantially complete form on the Actual Completion Date; and

4.2 in final form within one (1) month of the Actual Completion Date,
one electronic copy (on computer disk, tape or other format) of the revised heaith and safety
file and construction phase plan (current at that date) prepared pursuant to the CDM

Regulations in refation to the Works and the Services and electronic or paper copies of
every amendment or update made fo such file during the Project Term.
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SECTION 3
AUTHORITY'S CONSTRUCTIOR REQUIREMENTS

Tha Authority’s Construction Requirements are in the Agreed Form.
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SECTION 4
DBFM CO'S PROPOSALS

DBFM Co's Proposals are DBFM Co’s Proposals in the Agreed Form.
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SECTION 5

REVIEWABLE DESIGN DATA

The Reviewabie Design Data is the Schedule of Reviswabie Design Data in Appendix 11 of the
DBFM Co's Proposals.
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SECTION 6
ROCM DATA SHEETS

The Room Data Sheets are the Room Data Sheets provided in Appendix E of the Authority's
Construction Requirements.
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SECTION 7

THERMAL AND ENERGY EFFICIENCY TESTING PROCEDURE




SECTION 8

QUALITY PLANS (DESIGN AND CONSTRUCTION)

The Quality Ptans {Design and Gonstruction) are set out in Appendix 14 of the DBFM Co's Proposals,
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SCHEDULE PART 7

THE PACGRAMME

The Frogramme s the Programme in the Agreed Form.
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1

REVIEW

1.1

1.2

1.3

SCHEDULE PART B

REVIEW PROCEDURE

The provisions of this Schedule Part 8 {Review Procedure} shall apply whenaver
any item, document or course of actian |s required to be reviewed, approved or
otherwise processed in accordance with Schedule Part B {Heview Procedure).

Subject to any express provision of this Agreement, the manner, form and timing
of any submission to be made by DBFM Co to the Authority's Representative for
review under this Schedule Part 8 {Review FProcedure; shalli be a matter for
DBFM Co to determine. Each submission under this Schedule Part 8 (Review
Procedure) shall be accompanied by a copy of the proposad document to be
reviewed {including, where applicable, any HReviewable Design Data) or a
statement of the proposed course of action {the entire contents of a submission
being referred {o in this Schedule Fart 8 {Review Frocedure) as a "Submitted
ltem"}. In relation to each Submitted ltem, the following procedure shall apply:

1.2.1 as soon as possible and, if the Submitted Hemm comprises:
fa} an item of Reviewable Design Data;

{b) a revised Programmea submitted pursuant to Clause
14 {Programme and Dates for Complfetion; or

(c) a document or proposed course of action submitted in
the case of (an emergency},

within fifteen {15} Businass Days of the date of receipt of a submission {or re-
submission, as the case may be} of the Submitted ltem to the Authority's
Reprasentative (or such other period as the parties may agree), the Authority's
Representative shall return one copy of the relevant Submittad item to DBFM Co
endorsed "no comment” or (subject to and in accordance with paragraph 3
{Grounds for Objection}} "comments" as appropriate; and

1.2.2 subject to paragraph 1.4, if the Authority's Representative fails to
retumn a copy of any Submitted item (including any ra submitted
Submitted itern) duly endorsed in accerdance with paragraph
1.2.1, within fifteen (15} Business Days (or within such other
perind as the parties may agree in writing) of the date of its
submission to the Authority's Repraesentative, thaen the Authority's
Representative shall be deemed i0 have returmned the Submitted
ftem to DBFM Co sndorsed “no comment" {and, in the case of
Reviewable Design Data, andorsed "Level A - no comment"}; and

1.2.3 NOTUSED.

If the Authority's Representative raises comments on any Submitted item in
accardance with paragraph 3 {Grounds for Objsctfon) he shail state the ground
upon which such comments are based and the evidence or other information
necessary to substantiaie that ground. To the extent that the Authority's
Representative comments on a Submitted ltem other than on the basis set out in
this Schedule Part 8 {Review Procadure), or fails to comply with the provisions of
this paragraph, DBFM Co may, in its discretion, either:

1.3.1  request written clarification of the basis for such comments and, i
clarification ig not received within fifteen {15} Business Days of
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such request by DBFM Co, refer the matier for detormination in
accordance with Schedule Part 20 (Disputa Hesofution
{Procedure); or

1.3.2 in the case of a Submitted fem comprising Reviewable Design
Data only, at its own risk, and without prejudice to Glause 12 (The
Design, Consfruction and Commissicning Process), proceed with
furthar design or construction disregarding such comments
pending the ouicome of any reference to the Dispute Resoluton
Procedure that may be made by either party.

1.4 In the case of any Submitted tem of the type referrad fo in paragraph 3.10, a
failure by the Authority's Representative to endorse and return such Submitted
ftem within the period specified in paragraph 1.2.2 shall e deemed to constitute
an objection by the Authority's Representative to such Submitted ltem. If the
parties fail to agree the form and content of such Submittad Item, within fifteen
{15) Business Days following the expiry of the pericd specified in paragraph
1.2.2, the matter shall be determined in accordance with Schedule Part 20
{Dispute Resolution Procedure.

FURTHER INFORMATION

DBFM Co shall submit any furiher or other information, data and documents that the
Authority's Represantative reascnably requiras in order to determine whether he has a basis
for raising comments ar making objections to any Submitted tem in accordance with this
Schedule Part 8 {Review Procedure). if DBFM Co does not submit any such information,
data and documents, the Authority's Representative shall be entitled to:

21 comment on the Submitted ltem on the basis of the information, data and
documents which have been provided; or

2.2 objact to the Submitted Item an the grounds that insufticient information, data
and documents have been provided to enable the Authority's Representative to
determine whether he has a legiimate basis for commenting or objecting in
accordance with this Schedule Part B {Heview Procedurs}.

GROUNDS OF OBJECTION

The expression "raise comments” in this paragraph shall be construed to mean ‘raise
comments or make objections® unless the contrary appears fram the context. The
Authority's Representative may raise comments in relation to any Submitted item an the
grounds set out in paragraph 2 (Further information) above or on tha ground that the
Submitted e would {on the balance of probabilities) breach any Law but otherwise may
raise comments in relation to & Submitted Item only as follows:

3.1 {n refation to any Submitted ltem if:

3.1.1  DBFM Co's ability to perform its obligations under this Agreement
would {on the baiance of prababilities) be adversely affected by
the implermentation of the Submitted Item; or

3.1.2 theimpiementation of the Submitted item would {an the balance of
probabilities) adversely affect any right of the Autharity under this
Agraement or jts ahility to enforca any such right;

3.2 in relation to any Submitted Hem submitted pursuant to Clause 4.1 {(Anciffary
Documenis) if:
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3.2.1

3.2.2

3.2.3

324

3.2.5

the Authority’s abilily fo perform #ts obligations under this
Agreement would be adversely affecied by the proposed course of
action;

the Authority's ability to provide the relevant Community Services
or to carry out any of its statutory functions wouid {on the balance
of probabilities} be adversely affecied by the proposed course of
action;

the proposed course of action wouid be lkely to result in an
increase to the Authority's labilities or potential or contingent
liabititles under this Agreement;

the proposed course of action would adversely affect any right of
the Authority under this Agreement or its ability to enforce any
such right; or

DEFM Co's ability to perform its obligations under this Agreement
would e materially adversely affected tiy the proposed course of
action;

3.3 in relation to Reviewable Design Data submitted pursuant to Clause 12.6;

3.3.1

(@)
(b}

3.3.2

3.3.3

which does not comprise 1:50 scale Room Layout Drawings the
Authority’s Representative may raise comments, subject to and in
accordance with paragraph 4 {Effect of Revisw) on the ground that
tha Submitted ltem is not in accordance with:

the Authority's Construction Requirements; and/or
DBFM Co’s Proposals;

which comprises a 1:50 scale Room Layout Drawing in respect of
which there is a comesponding generic 1:50 scale Room Layout
Drawing for the refevant room type {which has previously been
reviewed and commented upcn by the Authority's Representative
in accordance with this Schedule Part 8 {Review Procedure)}, the
Authority's Representative may raise comments, subject to and in
accordance with paragraph 4 {Ffect of Review), on tha ground
that the Submitted item does not conform to the generic 1:50 scale
Room Layout Drawing; and

which comprises a 1:50 scale Room Layout Drawing in respect of
which there is no corresponding generic 1:50 scale Room Layout
Drawing for the relevant room type {which has previously been
reviewed and commented upan by the Authority's Representative
in accordance with this Schedule Part 8 {(Review Procedure)), the
Authority's Representative may raise comments, subject to and in
accordance with paragraph 4 (Effect of Review), on the grounds
that the Submitted tem:

(a) #5 not Ih accordance with the Authority's Construction
Requirements and/or DBFM Co's Proposals; or
)] NOT USED;
3.4 in relation to a proposal to amend DBFM Co’s Proposais and rectify {part of} the

Works submitted pursuant to Clause 12.8, on the grounds that, following the
amendmeni and rectification proposed:
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3.5

3.6

3.7

3.8

3.4.1 DBFM Co's Proposals would not safisfy the Authority’s
Construction Requirements; and/or

3.4.2 the structural, mechanical and/or electrical performance of the
Facilities would not be of an equivalent standard of performance to
that set out in DBFM Co’s Proposals prior to their amendment or
rectification (for the purpose of this comparison disregarding the
fault which required the amendment or rectification to be made};

NOT USED.

in relation to the submission of any revised Frogramme pursuant o Clause 14
{Programme and Dates for Complstiony on the ground that the revissd
Frogramme would not {on the balance of probabilities) enable the Works to be
completed by the relevant Phase Completion Date;

in relation to the submission of any Quality Plan or part of a Guality Plan or any
changes to any Quality Flan pursuant to Clause 20.4 or Clause 20.7 or any
quality manual or procedure in accordance with Clause 20.9 {Quaifty Manuals
and Proceduresy, on the grounds that such Quality Plans, or parts of or changes
to such Quality Pians, quaiity manuals or procedures, or the quality management
systems which they reflect, would not comply with:

371 In the case of the Design Quality Plan and the Construction
Quality Plan referred to in Clause 20.B, the requirements referred
to in Section 8 {Quaity Plans (Design and Constructiom} of
Schedule Part 6 {Construction Matters); and

3.7.2 in the case of the Services Quality Plan raferred to In Clause 20
{Qualty Assurance}, the reguirements referred fo in Sectlon 3
{Services Quality Plamy of Schedule Part 12 {Service
Requirements);

in relation to the submission of any proposed revision or substitution for the
Method Statements o any part of any Method Statement {as the case may be}
pursuant to Clause 22.4, on the grounds that:

3.8.1 the proposed revision or substitution is not in accordance with
Good Industry Fractice;

3.8.2 the performance of the Services in accordance with the proposed
revision 0r substitution would {on the balance of probabilities):

{a) be materially different from the performance of the Services in
accordance with the Method Statement priot to such proposed
revision or substitution; or

(b) be less likely to achieve compllance with the Sarvice Levsl
Specification; or

{c) have an adverse effoct on the provision by the Authority of the
relevant Community Service at, or on the safety of any users
of, the Fagiiities; or

3.8.3 the proposed revision or substitution would {on the balance of
probabilities) result in an inferior standard of performance of the
Services to the standard of performance in accordance with the
Method Statement prior to such proposed revision ar substitution;
and
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39 in relation to the submission of any Schedule of Programmed Maintanance
pursuant to Clause 23.1, any revision io any Schedule of Programmed
Maintenance pursuant o Clause 23.4 or any submission of Unprogrammed
Mainianance Works pursuant to Clause 23.8, on tha grounds that;

3.2.1  carrying out the Programmad Maintenance or the Unprogrammed
Maintenanca Works in the period or at the {imes suggested would
{on the balance of probabiiities} intarfere with the operations of the
Authority and such interference couid be avoided or mitigated by
DBFM Co rescheduling the Programmed Maintenance or ihe
Unprogrammead Maintenance Warks; or

3.92 in relation to the Scheduie of Programmed Maintenance the
proposed hours for carrying out the Programmed Maintenance are
not consistent with the principles set out in Appandix 2, Table B 1o
this Schedule Part 8 {Review Procedure); or

3.83 the proposed method of performance of the Programmed
Maintenance ar the Unprogrammed Malntenance Works woufd not
be in accordance with the Service Level Specification; or

3.9.4 the safety of users of the Facilities would {on the balance of
probabilities; be adversely affected; or

3.8.5 the pericd for carrying out the Programmed Maintenance or the
Unprogrammed Maintenance Works would {on the balance of
probabilities) exceed the period reasonably required for the
relevant works.

3.10 In relation to the submission of DBFM Co's proposals for the Handback Works,
the Handback Programme and the Handback Amount pursuant to Schedule Part
18 {Handback Procedure), on the grounds that:

3.10.1 in the case of the Handback Works, DBFM Co’s proposals wilt not
{on the balance of probabilities) ensure that the Handback
Reguirements are achieved by the Expiry Datg;

3.10.2 in the case of the Handback Programme, performance of the
Handback Works in accordance with the programme is not {on the
balance of probatifities} capable of achieving satistaction of the
Handback Requirements by the Expiry Date; and

3.10.3 in the case of the Handback Amount, it does not represem the
cost of carrying out the Handback Works according to the
Handback Programme and the provisions of Schedule Part 18
{Handback Frocedura).

EFFECT OF REVIEW

4.1 Any Submitted Hfem which is returned or deemed to have been returnsd by the
Authorlty's Representative endorsed "no comment” (and in fhe case of
Heviewable Design Data, endorsed “Level A - no comment'} shall be complied
with or implemented (as the case may be} by DBFM Co.

4.2 in the case of any Submitted ltem other than Reviewable Design Data, if the

Authority's Representative returns the Submitied Htern to DBFM Co endorsed
"comments”, DEFM Co shall comply with such Submitted ltem after amandment
in accordance with the comments uniess DBFM Co disputes thal any such
commeant is on grounds permitted by this Agreement, in which case DBFM Co or
the Authority's Representative may refer the matter for determination in
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accordance with Schedule Part 20 (Dispute Resofulion Procaedursy and DBFM
o shall not act on the Submitted tem until such mattar is so determinad or
otherwise agreed.

4.3 In the case of a Submitted Item comprising Reviewable Dasign Data, if the
Authority's Representative returns the Submitted Item endorsed other than
“Level A - no comment”, DBFM Co shall:

4.3.1 where the Authority's Reprasentative has endorsed the Submittad
tem "Level B - proceed subject to amendment as noted’, either
proceed to construct or proceed to the next ievel of design of the
part of the Works to which the Submitted Item relates but take info
account any amendmenis required by tha Authoriy's
Representative in his comments;

4.3.2 where the Authority’s Representative has endorsed the Submitted
ftem *Level C - subject fo amendment as noted" nat act upon the
Submitted ltem, amend the Submitted Item in accordance with the
Authority's Representative’s comments and re-submit the same o
tha Authority's Reprasentative in accordance with paragraph 4.4;
and

4.3.3  where the Auihority's Representative has endorsed the Submitied
ltem "Level D - rejected” not act upon the Submitted item, amend
the Submitted Item and re-submit the Submitted item to the
Authorlty's Represeniative in accordance with paragraph 4.4,

uniess DBFM Co disputes that any such comment or proposed amendment is on
grounds permitted by this Agreemeni, in which case DBFM Co or the Authority's
Representative may refer the matter for deternination in accordance with
Schedule Part 20 {Dispute Resolution Procedure} and DBFM Co shail not act on
the Submitted Item until such matter is so detarmined or otherwisa agreed
except at its own tisk in accordance with paragraph 1.3.2.

4.4 Within ten {10) Business Days of receiving the comments of the Authoriiy's
Reprasentative on any Submitted item comprising Reviewable Design Data,
DBFM Co shall {except in tha case contemplated in paragraph 4.3.1} send a
copy of the Submitted Hem as amendsd io the Authority's Representative
pursuant to paragraph 4.3 and the provisions of paragraphs 1.2.1, 4.1 and 4.3
shall apply {(changed according to context) to such re-submission.

4.5 Tha return or deemed retum of any Submitted tem endorsed "no comment” {or
in the case of Reviewable Design Data endorsed “Level A - no comment’ or
otherwise endorsed in accordance with paragraph 4.3.1 or 4.3.2) shall mean that
the relevant Submitted lizm may be used or implemented for tha purposes for
which it is intended but, save {o the extent expressly stated in this Agreemant
{ncluding, without limitation, as specified in Appendix 1 Table A to this Schedule
Part 8 {Revisw Pracedurs), such retum or deemed return of any Submitted ltem
shaill not otherwise relieve DBFM Co of its obligations under this Agreement nor
is it an acknowiedgemant by the Authority that DBFM Co has complied with such
obiigations.

DOCUMENTATION MANAGEMENT
b DBFM Co shall issue one {1} hard copy and one (1} electronic copy of all

Submitted Items to the Authorty and compile and maintain a register of the date
and contents of the submission of all Submitted items.

183



5.2

5.4

DBEFM Co shall compile and maintain a register of the date of receipt and content
of all Submitted ltems that are returned or deemed to be returned by the
Authority’s Representative.

Save to the extent set out in Appendix 1, Tabie A to this Schedule Part 8 {Review
Procedure} or elsewhere in this Schedule Part B (Review Pracedure}, no review,
comment ar approval by the Authority shall operate to exclude or limit DBFM
Co's obligations or fiabilities under this Agreement {or the Authority's rights under
this Agreement).

CHANGES

6.1

6.2

6.3

No approvai or comment or any failure o give or make an approval or commaeant
under this Schedule Part 8 shali constitute a Change save to the extent provided
in this Schedule Part 8 {Review Procedure).

If, having received comments fraom the Authority’s Representative, DBFM Co
considers that compliance with those comments would amount to 4 Change,
DBFM Co shall, hefore complying with the comments, notify the Authority of the
same and, if it is agreed by the parties or determined pursuant ta Schedule Part
20 {{dispuyle Resoiution Procedure) that a Change would arise if the comments
were complied with, the Authority may, if it wishes, implement the Change and it
shall be dealt with in accardance with Schedule Part 16 (Changs Protocol). Any
faitlure by DBFM Co to naotify the Authority that it considers compliance with any
commants of the Authority's Representative would amount to a Change sha¥
constitute an irrevocable acceptance by DBFM Co that any compliance with the
Authority's comments shatt be without cost to the Authority and without any
extension of fime.

No alteration or modification to the design, quality and quantity of the Waorks

arising from the davelopment of detailed dasign or from the co-ordination of the
dasign shall be construed or regarded as a Change.
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APPENDIX 1

TABLE A

Appraved RDD ftem

{by category)

Scale

Meaning of “Level A - nc comment” and “Level
B ~ proceed subject to amendment as noted”
endorsement of Reviewable Design Data under
Schedule Part 8 {Review Procedure) (including
both the actual and desmed sndorssment}.

Room Data Sheets

n/a

A "Level A - no comment" sndorsement or a *Level
B - proceed subject to amendment as noled”
endorsement of any room data sheet means thaf
DBFM Co may proceed to consiruct in accordancs
with the Submitted item and that the Authority is
satisfied that the design and other informatian in the
relevant room data shest satisfies Opesrational
Functionaiily.

Drawings -

Develapment Control

Plan

1:1250

A "Level A » no comment”’ endorsement or a "Lavel
B - proceed subject to amendment as noted®
endorsement of any 1;1250 scale development
control plan means that DBF# Co may proceed to
construct in accordance with the Submitted Item
and that the Authority is satisfied that the design
and ather intormation contained in the relevant
drawing satisfies Cparational Functionality.

Drawings —

Sita Plan

1:500

A "Level A - na comment” endorsement or a “Leve}
B - proceed subject to amendment as noted”
endorsement of any 1:500 scale site plan means
that DBFM Co may proceed fo construct in
accordanca with the Submitted ltern and that the
Authority is satisfied that the design and other
information contained in the relevant drawing
satisfies Operational Functionality.

Drawings -

Floor Plans

1:200

A "Levet A - no comment" endorsement or a “Lavel
B - proceed subject to amendment as noted"
endorsament of any 1:200 scale fioor plan means
that DBFM Co may proceed to construct in
accordance with ths Submitted ftem and that the
Authority is satisfied that the design and other
information contained in the relevant dmawing
satisfies the Operational Functionality.

Drawings —

Room Layouts (including room
slevations} &

Reflected celling plans

1:50

A "Levet A - no comment" endorsemant or a "Leval
B - proceed subject to amendment as noted”
andorsement of any 1:50 scale rcom layout and/or
reflectad ceiling drawing means that DBFM Co may
proceed ito construct in accordance with the
Submiited ltem and that the Authority is satisfied (to
the extant of the design and other information
containad in the relsvant drawing) that the design
and other information in ths relevant drawing
salisfies Operational Functionality.
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Drawings — 1:50 A FLeve! A - no comment® endorsement or a "Level
B ~ proceed subject t¢ amendment as noted"
andorsement of any 1:50 scale departmental plan
Departmental plans means that DBFM Co may proceed 1o construct in
accardance with the Submitted ltem and that the
Authority is satisfied (to the extent of the design and
ather Information contained in the relevant drawing)
that the design and other information in the relevant
drawing satisfles Operational Functionality.
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Subject to paragraph 4, DBFM Co shall have access to the Faciliies during Hours of
Operation to carry out Programmed Maintenancs.

Whare DBFM Ca requires access 10 an area of the Facilities during the Hours of Qperation,
DBFM Co will consuit with and obtain the conseni of the Authority’s Representafive
concemning dates, times and periods during which Programmed Maintehance is to ba
undertaken in those areas so as to minimise disruption to those areas.

The Authority may request DBFM Co to carry out Frogrammed Maintenance outside the
Hours for Programmed Maintenance in the event that the carrying out of such Pregrammed
Maintenance during the Hours for Programmed Maintenance wouid adversely affect the use
of the department or area.
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APPENDIX 3

TABLE C- ITEMS APPROVED PRIOR TO EXECUTION DATE

REDACTED



SCHEDULE PART 9

COLLATERAL AGREEMENTS

1491



SECTION 1
CONTRACTOR'S COLLATERAL AGREEMENT
COLLATERAL WARRANTY

The Contracter's Collateral Agreement is the Contfractar’s Collataral Agreamant in tha Agreaed Form.,
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SECTION 2
SERVICE PROVIDER COLLATERAL AGREEMENT

The Service Provider's Collateral Agresment is the Service Provider's Cotlaterai Agresment in the
Agreed Form.
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SECTION 3
KEY SUB-CONTRACTOR COLLATERAL AGREEMENT

The Key Sub-Contractor Coliateral Agresment is the Key Sub-Confractor Collederai Agresment in ¢he
Agreed Form.
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SCHEDULE PART 10
OUTLINE COMMISSIONING PROGRAMME

The Outline Commissioning Programme is the Outline Commissioning Programme in the Agreed
Form.
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SCHEDULE PART 11
EQUIPMENT
The Equipment is listed in the Scheduie of Furniture, Fittings and Equipment in Appendix H of the
Authority's Construction Requirements.

“Group 1 Equipment” ~ means the Equipment which DBFM Co is required to procure, supply, insiall,
commission, maintain, fifecycle and dispose of.

"Group 2 Equipment’— means tha Equipment which DBFM Co is required to procure, supply, install
and commission which the Authority shall maintain, lifecycla and dispose of.

“Group 3 Equipment’— means the Equipment which the Authority shali procure, supply, maintain,
litecycle and dispose, and which DBFM Co is required to install and commission.

“Group 4 Equipment” — means the Equipment which the Authority shall procure, supply, instait,
commission, maintain, lifecycie and dispose of,

*Group 4A Equipment- means the Equipment which the Authority shall supply, commission,
maintain, lifecycle and dispose and which DBFM Co shall Decant from the existing Largs Academy,
Brisbane Primary Schaol, Kalhusn Primary School and St Mary's Prirnary School, install and connect,

“Equipment” means the Group 1 Equipment; Group 2 Egquipment; Group 3 Equipment; Group 4
Equipment and Group 4A Equipment;
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SCHEDULE PART 12

SERVICE REQUIREMENTS

SECTION1
SERVICE LEVEL SPECIFICATION

The Service Level Spocification is the Service Leval Spacification in the Agresed Form,
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SECTICN 2
METHOD STATEMENTS

The Method Statemenis are the Method Statemenis in the Agreed Form.
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SECTION 3

SERVICES QUALITY PLAN

The Sarvice Cuaiity Plan is the Sarvice Quality Plan in the Agreed Form.
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SCHEDULE PART 13

INDEFENDENT TESTER CONTRACT

The Independent Tester Contract is the Independent Tester Contract in the Agreed Form,
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SCHEDULE PART 14

PAYMENT MECHANISM

SECTION1
INTERPRETATION
In this Schedule Part 14 {(Payment Mechanism; and elsewhere in this Agreemant {save where
Schedule Part 1 {Dafinitions and interpretation) provides to the contrary} the following words shall
have the following meanings:
Annual Service Payment means the sum in Pounds Sieriing calculated in accordance with
paragraph 2 {(Annual Service Payment) of Section 2 {Calculation of Service Payments) of this

Schedute Part 14 {Payment Machanismy;

Availability Failure subject io Section 4 {Temporary Hepairs) of this Schedule Parl 14
{Paymen! Mechanism}, means a Service Event which has not heen Rectified within the

relevant Rectification Period and which causes a Funciional Area to be Unavailabie;

Avallability Standards means the service requirements {dentified as such, set out in the

Service Level Specification;

Core Times has the meaning given In thae Service Level Specification and Core Time means

a time within Core Times;

Daily SUF means, on a Day, the aggregate GSUs for all of the Funcional Areas that have
Core Time on that Day;

Day means a period of twenty-four (24) hours, beginning at 00:00 hours, during which there

are Core Times;
Deductian Period or DP

a) where the relevant Pertormance Faiiure or Availability Failure arises following a
Service Event in respect of which a Rectification Period is specitied in the

Avaflability Standards or the Parformance Standards, as applicable,

i} if the Service Failure Time occurs before or during Core Time for the
refevant Functional Area on a Day, means the number of Days that elapse
from and including that Day te, and including, the Day on which the Logged
Rectification Time occurs, but excludes the Day on which the Logged
Rectification Time oceurs if the Logged Rectification Time is before the
commencement of Core Time for the relevant Functional Area on that Day;

and

if) if the Service Failure Time occurs atter the expiry of Gore Times for the

relevant Functional Area on a Day, means the number of Days that elapse
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from and including the next Day te, and including, the Day on which the
Legged Rectification Time occurs, but excludes the Day on which the
Logged Rectification Time occeurs if this occurs befare commencement of

Core Time for the relevant Funciional Area on that Day; and

b} where the relevant Perfarmance Failure arises following a Service Event in respect
of which no Reclification Period is specified in the Performance Standards, as

applicable, means 1;

External Uiility Faifure means a failure in:

aj} the supply of gas, electricity, water, telephona ar tefecommunications services to the
Site; or
b} the service and facility of discharging water and sewerage from the Site

where such failure originates on the side of the relevant Utlity Point that is owned or
conirofied by the relevant utility provider and provided that such failure has not

arisen as a result of an act or omissicn of DBFM CGo or a OBFM Cao Party; or

] the supply or availabiity of fuel biomass for the Facilities pravided that such failure
has not arisen as a result of an act or omission of DBFM Co or a DBFM Co Pariy;

Gross Monthly Availability Deduction means, for Contract Month n, the amount in Pounds
Sterling calculated by the formula:
5UR x TMGSUF

where:

TMGSUF means, for Contract Month n, the aggregate of the Dafly SUF of all the Days in that

Contract Month;

Gross Service Units or GSUs means the number of service units attributed to each
Functional Area as set out in the payment mechanism madei in the Agreed Farm in Appendix
2 {o this Schaduie Part 14 (Payment Mechanism);

Helpdesk means the halpdesk faciliies established by DBFM Co pursuant io the Service

Leve! Specification;

Logged Reclification Time means the time which is shown in the Heipdesk records
maintained by DBFM Ca in accordance with the Service Level Specification as being the time
when a Service Event was Rectified or Aemadied, as the case may be, or, in the event that a
fallure affecting the Helpdesk occurs, as shown an the manual Helpdesk records maintained
by DBFM Cg;
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whare

Logged Report Time means tha date and time which is shown in the Helpdesk records
maintained by DBFM Co in accordanca with the Service Level Specification as being the data
and time at which a Service Report was received by the Helpdesk or, if a faiture affecting the
Helpdesk accurs, as shown on the manual Helpdesk records maintained by DEFM Co;

Major Performance Failure means a Performance Failure which has been designated as
such in the Service Level Spacification or in this Schedule Part 14 {Paymert Machanismy);

Medium Performanca Faijure means a Perfermance Failurg which has been designaied as

such in the Service Leve! Specification or in this Schedute Part 14 ¢ Payment Mechanism},

iinimum Agreed Availability Standards means the minimum standards with which a
Functional Arsa must comply, as agreed between the Authority and DBFM Co, for the period

until a Permanent Repair can ba underiaken;
Minimum Avaitability Deduction means, in any Contract Year n, an amount in pounds

sterling calculated using the followlng formula:

)
VAL, =MAD {1~ 1F}4| (MAQXIF]XfMMN
L % RPI,

MAD, is the Minimum Availability Deduction applicable for the relevant Contract Year;

MAD, is £ fifty Pounds Sterling (£50), or, where the relevant Functional Area is Unavaiiahie but Used,

is £ twenty- five Pounds Sterling {£25);

IF is the indexation facior being’li‘ﬂ[}%;

AP, is the value of the Retail Price Index published or determined with respect to the month of

Fabruary which most recently precedss the refevant Contract Year; and

RPl, is 2556.7;

Minor Pediormance Failure means a Performance Failure which has bean deslignated as

such in the Service Lovel Specification or in this Schedula Part 14 (Payment Machanismy;

Monthly Service Payment means the sum in Pounds Sterling calculated in accordance with
paragraph 1 of Section 2 {Caleuiation of Service Paymentsy of this Schedule Pari 14
{Paymant Mechanism),

Pass Through Costs means costs payable io DBFM Co pursuant to Section 6 {Fass
Through Costs) of this Scheduie Part 14 {Fayment Mecharismy,
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Performance Failure subject to Sectlon 4 {Temporary Hepairs) of this Schedule Part 14
{Payment Mechanism}, means a Service Event relating to a Performance Standard which has

not been Rectified within the relevant Rectification Pariod {if anyy;

Performance Standards means the service requirements identified as such, set out in the

Service Level Specification;
Permanent Repair means Rectification following the agreemeant of a Temporary Repair;

Permanent Repair Deadline has the meaning given in paragraph 1.2 of Section 4

{Temporary Repairs) of this Schedule Part 14 {(Faymeni Mechanism);

Phase Percentage means the percentage allocated to a Phase as set out in Appendix 1 ta
this Schedule Part 14 { Fayment Mechanismy,

Rectification means, following the occurrence of a Service Event, making good the Service
Event so that the subject matter of the Service Event complies with the levels of Service
requirad pursuant to this Agresment which shall, without prejudice to the gaensraiity of the
foregoing, Include (a) restoring all functional capability and {b} ensuring that any Functional
Area which has been affected by tha relevant Service Evant compiies with the Availability
Standards and the Performance Standards, as applicable, and Ractify and Rectifying shali be

construed accardingly;

Rectification Period means, where applicable, the period of time specified in the Availability
Standards or the Performance Standards, as the case may be, allowed for the Rectification of

ihe relevant Service Event, which period:

a} shall commence at the Logged Report Time (if the Logged Report Time occurs

during Core Time for the relevant Functional Areaj; or

b) if the Logged Repert Time occurs outwith Core Time for the relevant Funciional
Arga, shall commence at the commencement of the immediately following Cors
Time for the relevant Functianal Araa;
provided that:

i subject to DBFM Co having promptly notified the Authority's Representative of the
fact and having recorded the same on the Helpdesk systemn, the Reciification Period
shall be extended by any paticd during which DBFM Co was pravented ar interruptad
by the Authority and any Authority Party from Rectifyling any failure to meet the

Availability Standards or Parformance Standards; and
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i, If the Rectification Period would otherwise expire outside Core Time for the relevant
Functional Area, it shall be extended so as to expire immediately prior to the stari of

the next Core Time for tha relevant Functional Area;

Remedial Period means, where applicable, the period of time specified in the Performance
Standards within which DBFM Co must Remedy a Service Event;

Remedy means tha actions or tasks, detailed in the column headed Remedial
Period/Remedy in the Performance Standards, required to remedy a Performance Failure and

Remedied shali be construad accordingly;

Service Event means an incident or stata of affairs which does not meet or comply with the

Petformance Standards and/or does not satisfy the Availability Standards;

Service Failure Time means the date and time when a Semvice Event becomes a

Pertormance Failure or an Availability Fallure, as the case may be;

Service Report has the meaning given in Section 1 (Service Leve! Specification) of Schedule

Fart 12 {Sarvice Requirements);

Service Unit Rate or SUR means, for Contract Year n, the amocunt in Pounds Sterling

calculated by the formula:
/' ASPn )

SUR =| -

where:

ASP, Is the Annual Service Payment for Contract Year n calculated in accordance with paragraph 2 of

Section 2 {Calcufatian af Service Paymerts) of this Schedule Part 14 (Payment Mechanism) and

TAGEUF means, for Contract Year n, the aggragate of the Daily SUF in respect of all of the Days in

that Contract Year;

Service Units Atfected or SUA means the totat Gross Service Units of the Functional Areas
affected by an Availability Failure;

Service Units of the Facilities or SUF means tha istal numbar of Gross Sarvice Units
attributabie to the Facilites as set out in Appendix 2 of this Schedule Fart 14 (Payment
Meachanismy,

Temporary Repair means, in respact of the occurrence of a Service Event, works of a

temporary nature that do nol constitute Rectification but satisfy the Minimum Agreed
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Availability Standards and substantially make good the relevant Saervice Event for the period

until a Permanent Repair can be undartaken;

Unavailable means in relation to a Functional Area that such Functiona! Area is in a state or

condition which does not comply with any one or more of the Availability Standards;

Unavailahle but Used maans in relation to any Functional Area that it is Unavafiable but is
used by the Authority for its normal purpose at any time {apant from the purposes of
evacuating the Functional Areas and the time taken for such evacuation} during the Core
Times including for the avoidance of doubt, for the provision of Community Services during

which it would otherwise be Unavailabie;
Utility Point means the location at which the relevant Utility first enters the Facilities;

Whole Facilities Unavailability Threshold means that Functional Areas having aggregate
Gross Service Units equal to or greater than 30% of the Service Units of the Faciliies are

Unavailable or Unavailable but Used;
Whole Facilities Unavailahility Conditions means any of the following conditions:
a) the Whola Facifities Unavailability Threshold is exceeded; or

b) more than 25% of the total pupit toilet provision for the Facilities is Unavailable.
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SECTION 2
CALCULATION OF SERVICE PAYMENTS

1. MONTHLY SERVICE PAYMENT

1.1 Calculate the Monthly Service Payment payable in respect of a Contract Month "n" using the

following formula;

MSP, = [igs’—xpp] ~y.D, ,+PTC

where:

MSP is the Monthly Service Payment for the Contract Month n;,

ASP,, is the Annual Service Paymeant for the Coniract Year in which Contract Month n occurs,

calculated in agcordance with paragraph 1.2 below;

PP maans:

a)

b

in respact of the period prior to the date on which the Actual Completion Date has
occurred in respect of all of the Phases, the aggregate of the Phase Percentages
{(as set out in Appendix 1) applicabie to the Phases in respect of which the Phase
Actual Completion Date has occurred or PROVIDED THAT in a Contract Month in
which a Phase Actual Completion Date occurs {unless the relevant Phase Actual
Completion Date occurs on the first day of that Contract Month} the Phase
Percentage {as set oui in Appendix 1} applicable to that Phase for that Contract
Month shall be adjusted pro rata to refliect the actual number of days from and
including the relevant Phase Actual Completion Date to and inciuding the last day of
that Contract Month {or, #f earlier, the last day of the Project Term};

ar

with effect from, and including, the date on which the Phase Actual Gompletion Date
has occurred in respect of all of the Phases, one hundred per cent (100%).

ED,.; is the sum of Deductions in respect of performance of the Services during the Contract Month

that was twa (2) months prior to Centract Month n as shown in the Monthly Service Heport far that

Contract Month and calculated in accordance with the provisions set out in Section 3 {Deductions

from Monthly Service Payments) of this Schedule Part 14 (Payment Mechanismy;

PTC means any Pass Through Costs due for which supporting uncontested inveices from DBFM Co's

suppliars are available;

1.2 In the Contract Month in which the Paymeant Commencement Date falis, uniess the Payment

Commencement Date is the first day of that Contract Month, and in the last Gontract Month of

the Project Term, unless the last day of the Project Temn is the last day of thal Gontract
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Month, adjust ASP, for the purposes of paragraph 1.1 ahova pro rata to refiect the actual
number ot days in the relevant Contract Month from and including the Payment
Commencemant Daie (for the lirst month} and {for the kast month} up to and including the jast

day of the Projoct Tarm {for the last monkh}.

2. ANNUAL SERVICE PAYMENT

Calcuiate the Annual Sendce Payment for any Contract Year "n® using tha foflowing formula:

ASP = ASP (1~ IF )+ [(ASanIF);[]_ + W{QH
0

where;
ASP, isthe Annual Service Payment for the relevant Contract Year;

ASP, Is the value for ASPo stated in Appendix 1 to this Schedute Part 14 (Payment Mechanism)

{being the Annual Service Payment at the Base Date}, subject to any adjustmerts made from time to

fime in accordance with any express provision of ﬁ‘s ii]reemenl;

{F is the indexation factor beingu )

RPI, is the value of the Retail Prices Index pubiished or determined with respect to the manth of

February which most recently precedes the relevant Contract Year; and

RPi, is 256.7.
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1.1

1.2

1.3

1.4

SECTION 3
DEDUCTIONS FROM MONTHLY SERVICE PAYMENTS

Entitlement to Make Deductions

if at any time after the Payment Commencement Date an Availability Failure or a
Performance Failure occurs the Authority will be entitled, subject to paragraphs 1.2 and 1.4 of
this Section 3 {Deductions from Monthly Service Payments) and paragraph 1 of Section 4
{Temporary Repaits and Alternative Accommodation), to make Deductions in calculating the
Monthly Service Payment in respect of that Awvailability Failure or Performance Failure,
calcufated in accordance with this Section 3 {Deductions from Moenthiy Service Payments) of
Schedule Part 14 (Payment Mechanismy,

In calculating the Monthly Service Payment for Contract Month *n”, the maximum aggragate
of all Deductions that the Authority may make in respect of Gontract Month “n-2° is the Gross
Monthly Availability Deduction for Gontract Month “n-2*,

In any Coniract Month where the value of ZDn-2 exceeds the value of ASPn/12, the Monthly
Service Payment due by the Authority shall be an amount equat to PTC for that Contract
Month bui the Autharity shail, in calculating the Monthly Service Payment in respect of the
following and {to the extent necessary} any subsequent Confract Months, be entitled to carry
forward and set ot the amount of such excess against the amount by which the valus of
ASPN/12 exceeds the value of ZDn-2 {as such valuas ara calculated in the following Contract
Month and {to the extent necessary) any subsaquent Contract Manths) untif the amount of
such excess has been set-off in full. To the extent that any such excess has not heen sét off
as at the earlier to occur of the Expiry Date and the Termination Date, then an amount equal

to such excess shall be immedtataly due and payable by DBFM Ca to the Authotity.
To the extent that an Availability Faiiure or a Performance Faiture:
1.4.1 ig the result of an Excusing Cause; or

142 is the result of an External Utility Falfura,

tha Authority shall not be entitled fo make Deductions.

1.5

To the extent that an Availability Faliure or a Performance Failure is the result of:
1.5.1 a Relief Event; or

152 an ovent of Farce Majeurs,

the Authority shall be entitied to make Deductions but any such Deductions shail be disregarded for

the purposes of Clause 24.3 and Clause 40.1.8.
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2.1

2.2

2.3

Deductions for Performance Failures

Subject to paragraphs 1 {Entfitlement fo make Deductions) and & {Repeated Faifures) of this
Section 3 (Deductions from Monthiy Service Paymsants) and subject also to paragraph 2.3
below, the amount of the Deduction in respect of a Parformance Failure is calculated using
the tollowing formula:

D = PFD x DP

where:

D means the amount {in Pounds Steriing) of the Deduction in respect of the Performance
Failure; and

PFD means:

(a) in the case of a Minor Performance Failure, the sum of fifty Pounds Sterling {£50},
index linked;

(b} in the case of a Medium Performance Failure, the sum of one hundred Pounds

Sterling {£100}, index linked,

{c) in the case of a Major Performance Failure, the sum of two hundred Pounds Sterling
{£200), index linked;

In the case of a Service Event for which no Rectification Period is specified in the
Performance Standard, a Performance Failure occurs immediately upan the occurrence of the
Service Event and, if it is not Remedied within the relevant Remedial Period, it will reoccur at
the expiry of the Remedial Pefiod and the Remedial Period shall racommence and 56 on until

such time as the Perfarmance Failure has been Remedied.

Ne Deduction may be made by the Authority from the Monthly Service Payment tor the
relevant Centract Month in respect of any Minor Performance Failure if the tatal number of
Minor Performance Fajflures which have occurred in the relevant Contract Month is not more
than three {3}, Whare two {2} or more Performance Failures occur in a Functional Area

during a Day, only the Performance Failure that results in the highest Deduction will apply.

Deemed Performance Failures

[ DBFM Co fails to menfior or accurately raport a Service Event, a Perfurmance Faiflure or an
Availability Failure then, without prejudice to the Deduction to be made in respect of the
relevant Performance Failure or Avallability Failura {if any}, the failure to monitor of report the
Servica Event, Performance Faiiure or Availabllity Failure will be deemed to be a new Medium
Parformance Failure unless the circumstances set qui in paragraph 6 of Section 5 (Failure by
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DBFM Co fo Monidior or Reporty apply, in which case there shall be deemed to be a new Major
Performance Failure.

4, Deductions for Availability Failures

4.1 Subject to paragraphs 1 {Enfitlement to make Deductions and 5 {Repeated Failures) of this
Section 3 {Deductions from Monthly Service Payments), and subject also to paragraph 4.2
and paragraph 4.3 below where applicable, the amount of the Deduction in raspect of an
Avaitability Failure is the higher of:

411 the Minimum Availability Deduction; and

4.1.2 an amount calculated in accordance with the follawing formuia;
D= 5UAx S8URxDP
where:

D means tha amount {in Pounds Steriing} of lhe Deduction in respect of he Avaiiabitity Failura

4.2 Where tha ralavant Functional Area Is Unavailable but Used the Deduction for the Avaitability
Faijure shall be reduced by 50%.

4.3 It on the relevant day any of the Whole Facilities Unavafiability Conditions are met then, for
the purpose of the formula in paragraph 4.1 above the SUA will be deemed to be egual to
SUF.

5. Repeated Failures

Subjact to paragraph 1 (Entittement to make Deductions) of this Section 3 (Deductions from
Monthly Service Payments} if;

51 a Performance Failure in respect of the same Performance Standard; or

5.2 an Availability Fallure in respect of the same Availability Standard,

occurs three (3) or more Hmes in a rolling period of three (3} consecutive Contract Months, then the
Deduction calcutated pursuant to paragraph 2 {Deductions for Performance Failures) or paragraph 4
{Daductions for Availability Falitres) of this Section 3 {Deductions from Monthly Service Payments) for
the 4th and each subseguent such Parformance Fallure and/or the 4th and =sach subsequent such
Availabilty Failure during the relevant period of three (3} consecutive Contract Months shall be

multiplied by 1.5.

B, Repeated Reciification

i four (4) or more Senvice Events nccur in any roliing seven {7} day period and:
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£.1

6.2

6.3

aach such Service Event is in connection with the same Performance Standard or Availability
Standard;

each such Service Event affects the same Functional Area; and

there is good reasaon te belleve that the root cause of each such Service Event is the same

then, notwithstanding paragraph 2.3 and notwithstanding that DBFM Co achieves Rectification of the

Service Events within the relevant Rectification Period, there will be deemed to be a Major

Performance Failure.

7.1

7.2

7.4

Effect of Unavailability on other Deductions

Subject to paragraphs 7.2 and 7.3, if a Performance Failure occurs affecting a Functional
Area and the Servica Event giving rise to the Pertormance Failure alsu gives rise to an
Availability Failure affecting that Functicnal Area, only the deductions for the Availability

Failure apply.

If an Availability Fallure affects a Functional Area and the Authority does not continue to use
that Funciional Area, the Authority shall not, untl Rectilication of that Availability Fallure, be
entitted to make further Deductions in respect of that Functional Area other than in respect of

the Availabiiity Failura,

If a Functional Area is Unavailable but Used, the Authority will be entitled to make Deductions

in respect of any Performance Failures affecting that Functional Area.
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1.1

1.2

2.1

2.2

SECTION 4
TEMPORARY REPAIRS

If DBFM Cao informs the Authority that it is unable to Reciify a Service Event within the
specitied Rectification Pericd due to the need for specialised materials or personne! that are
not, and cannet reasonably be expected fo be, immediately avajlable at the Facilities but that

a Temporary Repair can be effected:

DBFM C& may carry out the Temporary Repair proposed by DBFM Co unless the Authority,
acting reasonably, considers that, if the Temporary Repair proposed by DBFM Co is carried
out, the relevant Functional Area will not be it for use for the Gommunity Servicas for which it

is normally used; and

where a Temporary Repair is permitted pursuant to paragraph 1.1, the Authortity and DBFM
Co must act reasonably to agree a date and time (the Permanent Repair Deadline} by which
a Permanent Repait must be made, giving DBFM Ca a reasonable perlod within which to

carry out the Permanent Repair.

During any perlod beginning at the time when a Temporary Repair has been approved by the
Authority and ending at the earlier of:

the time at which a Permanent Repair is successfully completed; and

the Permanent Repair Deadine, the Availability Standards will be replaced by the Minimum
Agreed Availability Standards.,

If an agreed Temporary Repair is completed by DBFM Co before the Permanent Repair
Deadline and resulls in the Functional Area affected by the relevant Service Event satisfying
the Minimum Agreed Availability Standards, the date and time shown in the Helpdesk recaords
maintained by DBFM Co in accordance with the Service Level Specification as being the date
and tima when the Temporary Repair was completed {or, In the event that a failure affecting
the Heipdesk occurs, as shown on the manual Helpdesk records maintained by DBFM Co as
being the date and time when the Temporary Repair was compieted) shall beé deemed to be
the Logged Rectification Time for that Service Event for the purpase of determining the vaiue
of DP in the formula in paragraph 4 (Deductions for Avafabilily Falfures) in Section 3

(Deductions from Monthly Service Payments) of this Schedule Part 14 (Payment Mechanism).

if the Permanent Repair is not carried out by the Permanent Repair [eadiine, a Performance
Failure or, as the case may be, an Availability Failure, will accur at that date and time and the
provisions of paragraph 2 (Deductions for Performance Faillresy, paragraph 4 (Deductons for
Availabifily Failures) and, if applicable, paragraph 5 (Repeated Failures} of Section 3
{Deductions from Monihly Service Paymenis) of this Schedule Part 14 {Paymeni Machanism)
shall apply.
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SECTION 5
FAILURE BY DBFM CO TO MONITOR OR REFORT

Subject to paragraphs 2 to 4 inclusive of this Section 5 (Fafiure by DBFM Co ta Manitor or
Heparf), the Performance Monitaring Rapart producad by DBFM Co for any Contract Month
shall be the source of the factual infarmation regarding the perfarmance of the Services for
the relevant Contract Month for the purposes of calculating the Deductions pursuant to
Section 3 {Deductions from Moemthly Service Payments} of this Schedule Part 14 {Payment

Mechanism).

Either party may give written notice to the other if it believes there is an efror or omission in a
Monthly Service Report provided that, save in the circumstances referred to in paragraph 6
below, such notice must be given before the end of the Contract Month that fails two
(2) Contract Months after the Contract Month in which the relevant Manthly Service Report
was submitted by DBFM Co. Ths parties shall endeavour toc agree the amendments required
to rectify the error or amission {if any} wiihin ten {10) Business Days of notice being given in
accordance with this paragraph 2, failing which either party may, on giving written notice 1o

the other, refer the matter to the Dispute Rasolution Procedure.

Where DBFM Co fails to monitor ar accurataly to report a Performance Faiture or an
Availability Faitura in tha circumstances referraed to in paragraph 6 of this Section 5 (Failura by
DBFM Co to Monitor or Report), for the purposes of paragraph 1 of Section 1 {Ganeral
Hequirements} of Schedule Part 19 (Record Provisions) the Authority shall be deemed to
have reasonable cause to require ithat DBFM Co shall make available 1o the Authority for
inspaction such of the records referrad to in paragraphs 10 and 11 of Saction 2 {Racords to

ba Kapt} of Schadule Part 19 (Record Provisions) as the Authority may specify.

DBFM Co shall upon submission of a valid invoice pay to the Authority a sum aqual to the
costs roasonably Incurred by the Authority in carrying out any inspection and investigation of

recards made available pursuant to paragraph 3 above.

If tho Authority's inspection or investigation of records made available pursuant to paragraph
3 ahove roveals any further mattars of the types referred to in paragraphs 2 and 3 abovs,
those matters shall be dealt with in accordance with paragraph 2 or 3 as appropriate and the
Authority shall, in addition, be entitled to make Deductions in respect of any Paformance
Failures or Availability Failuros in the manner prascribed Section 3 (Deductions from Monthiy
Service Payments) of this Schodule Part 14 (Payment Mechanism). The Monthly Service
Payment for the Contract Month in which any such Deduction would {but for the error or
omission in the Performance Monitoring Report) have been made shall bs re-calcuiated to
take account of such Deduction and the amount of such Deduction shall be immadiately due
and payable by DBFM Co to the Authority together with interest at the Defauit intarest Rate
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from the date on which the Authority paid the Monthly Invoice for the relevant Contract Month

until the date on which payment is made by DBFM Co.

8, Far the purposes of paragraphs 2 and 3 of this Saction 5 {Faifure by DBFM Co to Monifor or

Reporf) the relevant circumstances are:
6.1 fraudulent action or ihaction; or
6.2 deliberate misreprasentation; or

6.3 gross miscenduct or gross incompetence,
in each case on the part of DBFM Co or a DBFM Co Party.

The provisions of this Section § {Faffure by DBFM Co to Monitor or Reporf) shali be without prejudice
to any rights of the Authority in this Agreement pursuant to Clause 24 {Monitaring of Perfarmance),
Clause 40 {DBFM Co Evants of Defaully and Clause 44 {Corrupt Gifts and Payments),
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1.

1.1

1.2

3.1

3.2

SECTION 6
PASS THROUGH COSTS

Utility Charges
Not Used.

The Authority is responsible for all connection, line rental and usage telephone charges and

data charges.

Rates
Not Used.

Operational Insurahce Premiums

Subject to paragraph 3.2, DBFM Co may include the premiums paid by DBFM Co to take out
and maintain the Cperational Insurances in accordance with Glause 53 in the Monthly Service
Payment in accordance with paragraph 1 (Marthly Service Payment of Section 2 {Calcufation
af Service Payments) of this Schedule Part 14 {Paymeant Mechanism) on the basis of the cost
incurred by DBFM Co and supported by an appropriate premium notices trom the relevant

insurer,

There shall be excluded from the premiums referred to in paragraph 3.1, a sum equal fo any
portion of the premiums attributable to any Issue or tactor other than {a) circumstances
generafly prevaiiing in the relevant insurance market ar (b) circumstances attributable fo
malicious damage to the Facilities or {c} the claims history of the Authority ar any Authorily
Party.
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APPENDiX 1
ANNUAL SERVICE PAYMENTS AT BASE DATE

Total base value forthe ASPis £ 3940185000

Phase ! Parcentage
Phass 1 - 97.99%
Phagze 1A N/A

Fhase 2 201%
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APPENDIX 2
FUNCTIONAL AREAS AND GSUS
PART 1 - GSUS

Gross Sarvica Units or GSUs means the number of service units attributed to each Functional Area
as set outin the payrment mechanism model in the Agreed Forin.
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PART 2
ZONING DRAWINGS
The Zoning Drawings are the Zoning Drawings in the Agreed Form,
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SCHEDULE PART 15

INSURANCE REQUIREMENTS

REDACTED



SCHEDLULE PART 16
CHANGE PROTOCOL
SECTION 1
DEFINITIONS

In this Schedule Part 16 {Change Frotocol) and elsewhere in this Agreement {save where Schedule
Part 1 provides to the contrary) the following words shail have the following meanings:

“Adjustment Date™ means the date on which the adjusiment to the Annual
Service Payments takes effect in accordance with the
provisions of this Agreement, or such other date as is
agreed between the pariies;

“Affordable” means within the revenue resource parameters
determined by the Authority and natified in writing by it to
DBFM Co as available for a proposed High Value
Changs;

“Appraval Criteria® has the meaning given in paragraph 7 {Approval Criteria)
of Section 4 (High Valuie Changes} of this Schedule Pari
16 {Change Prolocol;

“hApproved Project” has the meaning given in paragraph 8.2.1 of Section 4
{High Vaiue Changes) of this Schedule Part 16 {Change
Protocal;

*Assumption Adjustment™ maans an adjustment to any of the assumptions centained

in the Financial Model,

“Authority Change” means, as the case may he, a Low Valua Change, a
fMedium Value Change ¢r a High Value Change;

* autharity Change Notice” means a notice issued in accordance with this Schedule
Part 16 {Change Protocol) reguinng an Authority Change;

“Calculation Date” means the relevant date for the purposes of calculating
the Incurred Change Management Fee in accordance with
Section 4 (High Vaiue Changes) of this Schedule Part 16
{Change Protocol);

“Capital Caost” means in relation to any High Value Change the cost of
carrying out the design, construction and commissicning
of any construction works required to implement that High
Value Change;

“Catalogue of Small Works and means the list of prices and time petiods for types of Low

Services” and “Catalogue” Value Changes set out in Appendix 1 Part 1 {Calalogus)
to this Schedule Part 16 {Change Protocol), as amended
from time to time in accordance with paragraph 3 {DBFA
Co Rasponse and Authority Confirmatiomy of Section 2
(Low Value Changes) of this Schedula Part 16 (Change
Frotocal);

“Catalogue Price” means the total cost {excluding VAT} of carrying out a
Low Value Change as set out in the Catalogue;



“Catalogue Review Date”

“Change”

“Change in Costs"

means each third anniversary of the Commencement
Dats;

means a change in the Works, the Facilittes and/or
Services or additional works and/er sarvices or a change
in the Authority's Poiicies that may be made undar Clause
33 {Changa Profocol)) or this Schedule Part 16 {Change
Protocal);

means In respect of any Aslevant Event, the effect of that
Relevant Event (whether of a ane-oft or recurring nature,
and whether positive or negativej upon the actual or
anticipated costs, losses or liabilities of DBFM Co and/or
the Contractor and/or any Service Provider {without
double counting), including. as relevant, the following:

{a} the reascnable costs of compiying with the
requirements ¢f Clauses 24.9, 29 (Delay
Events), 32 (Changes in Law) andior
Sections 2 {Low Value Changes) to 4 {High
Value Changes) of this Schedule Part 18
{Changs  Profocol), including  the
reasonabie costs of preparation of design
and estimales;

{b} the costs of continued employment of, or
making redundant, staff who are no longer
required;

{c the cosis of employing additional staff;
{d} reasonabie professional fees;

{e} the costs to DBFM Co of financing any
Relevant Event {and the conseguences
thereof} including commitment fees and
capital cosis interest and hedging costs,
laost interest on any of DBFM Co's own
capital employed and any finance required
pending recelpt of a fump sum payment or
adjustments to the Annual Service
Payment;

{fy the effacts of costs on implementation of
any insurance reinstatement in accordance
with this Agreement, including any adverse
effact on tho Insurance proceeds payahie
to DBFM Co {whether arising from physical
damage insurance or business inlerruption
insurance (or their equivalent}; in respect
of that insurance reinstatement and any
extension of the period of impiementation
of the insurance reinstatement;

{g) operating costs, or lifecycle maintenance or
replacement costs;

{hy Capital Expenditure (or, in the case of a

Retevant Event which is a Relevant
Change in Law, Capital Expenditure for
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“Change Management Fee"

“COSt"

“DBFM Co Change”

“DHFM Co Notice of Change”

“Derogated Low Value Change”

which the Authority is responsible);

{i}y the cosis required to ensure continued
compliance with the Funding Agrsements;

{iy any deductible or increase in the iovel of
deductible, or any increase in premium
under ot in respect of any insurance policy;
and

{k} Direct Losses or Indirect Losses, including
reasonable legal expenses on an indemnity
basis;

rmeans the fee calculated in accordance with paragraph
10 {Information and notificalions by the Authority lo DBFM
Co and cooparation of the Authority) of Section 4 {High
Valus Changes);

where used in the definitions of High Value Change and
Low Value Change means the immediate cost that will be
incurred by DBFM Co to implement the relevant Change,
digregarding any Whaole Life Costs;

means a GChange that is initiated by DBFM Co by
submitting a DBFM Cao Notice of Change o the Authority
pursuant to Section &5 {DBFM Co Changes) of this
Schedule Part 18 {(Change Pratocal);

has the meaning given in paragraph 1 of Section 5§ (DBFM
Co Changes) of this Schedule Part 16 {Change Protocol);

means
{a) the following:
i. Door/froom signs;

ii. External signage {walf and post
mounted);

fik. Fixing notice boards, pictures. ars;

iv. Instalfing additional blinds;

V. Additional data points {subject to a
maximurn of 2 per roam};

i, Exira keys ar re-suite locks;

vil, Additional power points {subjoct ta a

maximum of 2 per room};
viil. (nsiallation of wiraless access points;

ix. Smart board/ smart TV installs; and
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“Derogated Low Value

Notice”

Change

“Estimate™

“Estimated Change in Project Costs”

*High Value Change”

*High Value Change Proposal”

“High Value Change Reguirements”

“High Value
Submission”

Change Stage 2

{b) any other Low Value Change that:
i consists of minor works;

i, conly affects the interior of the

Facilities;

fif. does not affect any of the mechanical
and electrical eguipment of the

Facilities;

Iv. does not involve any intetference
with the service meadia in the
Facilities:

s will not conflict with any Programmed
Maintenance; and

vi. will not prejudice any of the

Operational Insurances;

means a notica given by the Authority in accordance with
paragraph 1.2 of Section 2 (Low Value Changes) of this
Schedule Part 16 (Change Protocoh;

has the meaning given In paragraph 3 of Section 3
{Medium Value Changes) of this Schedule Part 16
{Change Protocal;

means, in respect of any Relevant Event, the aggragate of
any Change in Costs;

means:

(a} & Change requested by the Authority that, in the
reasonable opinion of the Authority, s likely either
to Cost in excess of one hundred thousand pounds
{£100,000} {index linked) or to require an
adjustment to the Annual Service Payment that on
a full year basis is 2% or more of the Annual
Service Payment in the relevant Coniract Year
provided that the parties may agree that such a
Change should instead be procsssed as a Medium
Value Change; or

(o)  any other Change that the parties agree is te be
treated as a High vaius Change;

means & propesal satistying the reguirements of
paragraph 3.4 ot Section 4 {High Value Changes) of this
Schedule Part 16 {Change Protocol),

has the meaning given in paragraph 2.1.3 of Section 4
{High Vaiue Changss) of this Schedule Part 16 (Change
Protaca;

has the meaning given in paragraph 4.1.1 of Section 4
{High Value Changes) of this Schedule Part 16 {Change
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*Incurred Change Management Fee”

“Input Adjustment”

*Key Ratios”

“Logic Adjustment”

“Low Value Change”

“Medium Value Change™

“Post-Adjustment Financial Model”

“Pre-Adjustment Financial Model”

“Aelevant Event”

“Review Procedure™

Pratocol);

rreans the amounts actually incucred or payabla by or on
behaif of DBFM Co up to the Calcuiation Date in respaci
of matters identitied by DBFM Co pursuant to paragraphs
3.4.3 and’or 4.3.7 of Section 4 (High Vaiue Changes) of
this Schadule as falling within the Change Management
Fee {and not already reimbursed by the Authontyl;

means any adiustment to the Financlal Model other than
Assumption Agjustmant and Logic Adjustments;

means the following ratios:

(a) the LLCR (as deflned in the Senior Funding
Agreements);

(&} the ADBCH {as definad in the Senior Funding
Agreemants);

[{4] the Base Case IRR;

{(d) The Project IRRA and -
{e) the Subordinated Deht Rate bein_-

means an adjustment to the jogic or formulas contained in
the Financial Model;

means a Change which is aithar.

{a) of a type listed In the Catalogue of Smait Works
and Setviges; or

{p} is not so listed, but has an individual Cost not
exceeding five thousand pounds {£5,000} {index
linked), or a8 otherwise agrasd from time o fims,
except for any request that would (if implemented)
increase the §kalihood of DBFM Co failing o meet
the Authority’'s Construction Requirements andfor
the Service lLeval Specification or materially and
adversely affect DBFM Co’s ability to perform s
obigations under this Agresment;

means a Change requosted by the Authority which is not
a Low Value Change or a High Value Change;

means tha Financiai Model in eftect immediately tollowing
the making of the relevant Adjustments;

means the Financial Mode! in effecl immediately prior fo
the making of the relevant Adjustmanis;

means an avent or clreumstance in which thls Agreement
exprassly provides for an adjustment to the Annual
Service Payments o be matle;

means the procedure set out in Schedule Part 8 {Review
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“Small Works and Services Rates™

“Stage 1 Approval”

"Stage 1 Approved Project”

“Stage 2 Approval”

“Target Cost”

“Third Party Casts™

“Whaole Life Cost”

Procedure);

means the rates to be applied in respect of any request
from the Authority for a Low Value Change set out in
Appendix 1 Part 2 (Smalf Works and Services Rafes) to
this Schedule Part 18 {Change Frofocol), as amended
from time to time in accordance with paragraph B of
Section 2 {Low Value Changes) of this Schedule Part 16
(Change Protocol);

has the meaning given in paragraph 3.7 of Saction 4
(High Value Changes) of this Schedule Pant 16 {Change
Protocol);

has the meaning given in paragraph 3.7 of Section 4
(High Value Changes) of this Scheduie Part 16 (Change
Frotozol);

has the meaning given in paragraph 8.2.1 of Section 4
(High Valus Changes) of this Schedule Part 16 {Change
FProtocoly,

has the meaning given in paragraph 2.1.2 of Section 4
(High Value Changes) of this Schedule Pant 16 {Change
Protocol,

means the costs incurred by DBFM Co with third parties in
respending to an Authority Ghange MNotice for a Medium
Value Change or a High Value Ghange, including, but not
limited to, the Sub-Contractors, consultants and advisers;
and

means the estimated and {to the extent that such
information is available) the actual cost of operating and
maintaining that High Value Change over its intended
design fifs {consiatent with DBFM Co's Proposals).
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SECTION 2

LOW VALUE CHANGES

Low Value Change Notice

1.4

1.2

1.3

Subject to paragraph 1.2 of this Section 2 {Low Value Changes}, where a Low
Vaiue Change is required by the Authority, it must suhmit an Authority Change
Notice to DBFM Ca.

The Authiority may carry out Derogated Low Value Changes during the
Operational Term, [f the Authosity wishes to carry out a Derogated Low Value
Change it shajl send DBFM Co a notice at least five (5) Business Days prior lo
the date on which it proposes to start to implement the Change seiting out the
nature of the proposed Change in sufficient detail to enable DBFM Co to satisfy
#self that the proposed Change constitutes a Derogated Low Value Change.
DBFM Co may notify the Authority within three (3} Business Days of raceipt of a
Darogatad Low Valug Change Notice that it do&s not agree that the proposed
Change constitutes a Derogated Low Valus Change and, unless the parties
ciherwise agree, the Authority must not take any steps 1o carry out the proposed
Change uniess it has referred the dispute to the Dispute Resolution Frocedure
and it has been determined that the proposed Ghange is @ Derogated Low Value
Change,

If it carries oul a Derogated Low Value Change, the Authority must use Good
Industry Practice to the standards that would have applied to DBFM Co if it had
carried it out as a Low Value Change.

Authority Change Notice

An Authority Changs Notice for a Low Value Change must:

2.1

2.2

2.3

state that it refates to a Low Valug Changs;

contain a descripiion of the works and/er ithe change o the Works and/or the
Services that the Authority requires including, if relevant, the appticable type of
Low Value Change listed in the Cafalogue; and

if there is no applicable type of change listed in the Catalogue, specify the time
period within which the Authority requires the Change to be implermented.

DBFM Co Response and Authority Confirmation

Within five (5) Business Days of receipt of an Authority Change Notice for a Low Value
Change, DBFM Co must notify the Authority of:

3.1

3.2

the cost of implementing the required Low Value Change; and

the time period for implementing the Low Value Change,

in each case in accordance with paragraph 4 of this Section 2 {Low Value Changes).

Cost and Timing

4.1

if the Low Value Change is of a type listed in the Catalogue, the cost of carrying
out that Low Value Change shall not exceed the relevant Catalogue Price and
the time period tor impiementing the Low Value Changs shall not exceed the
refevant time specified in the Catalogue.
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If the Low Value Change is not of a type that Is listed in the Catalogue, the cost
of carying nut that Low Value Change shail be calcuiated on the basis that:

wherever practicable the Low Value Change will be carried oul by
an existing on-site and suitably qualified employee of DBFM Co or
a DBFM Co Farty and in that case DBFM Ce may not charge for
Iabour. Where there is no such suitably qualified on-site employee
reasonabiy availabis to carry out the Low Value Change, the cost
of the labour element will be calculated in accerdance with tha
Small Works and Services Rates or, where such rates are not
applicable, in accordance with rates which are fair and reascnabls;
and

the materials element wit be charged at the cost of matarials to
DBFM Co or to the DBFM Co Party carrying out the work {net of
all discounis} and there shall ba ne management fsa, margin,
ovarhead, contingency or other cost applied in relation thereto.

Cther than ihe costs referred te in paragraphs 4.1 and 4.2 of this Section 2 {Low
Value Changes} DBFM Co may not charge the Authority for processing,
implemanting or managing a Low Value Change.

4.2
4.2.1
422

4.3
Authority ohjection

The Authority may object in writing within five {5) Business Days of receipt of DBFM Cao’s
notice pursuant to paragraph 3 of this Section 2 (Low Value Changes}, to any part of that
notice and in that event the parties shall act reasonably to endeaveour to agres as soon as
practicable how the Low Valus Change is to be implemented, which may include ths
Authority withdrawing the Authority Notice of Change.

implementation

61

6.2

6.3

DEFM Co must implement a required Low Value Change so as to minimise any
inconvenience to the Authority and, subject to paragraph 10.2 of this Section 2
{Low Value Changeas}, within the timascale specified in the notice given by DBFM
Co pursuant io paragraph 3 of this Section 2 {Low Vaiue Changes) {or agreed by
the partiss pursuant o paragraph 5 of this Section 2 {Low Value Changes)).

DBFM Co shall notify the Authority when it considers that the Low Value Change
has baen complated.

if DBFM Co:

6.3.1

6.3.2

6.3.3

fails to give a notice to the Authority in accordance with paragraph
3 of this Section 2 {Low Valus Changes) within fifteen {15
Businass Days of the date of the Authority Change Notice; or

gives a notice pursuant t0 paragraph 3 of this Sectien 2 (Low
Value Changes) to which the Authority has objected pursuant to
paragraph 5 of this Section 2 {Low Value Changes: on any ground
other than the cost of the Low Valus Change, the parties have not
reached agreement as to how the Low Value Change is to be
implemented and the objection has not been referred to the
Dispute Resclution Procedure; or

gives a notice pursuan! to paragraph 3 of this Section 2 {Low
Vafue Changes) to which the Autherity does naot cbject pursuant to
paragraph 5 but then fails te fully implement the Low Value
Change within ten {10) Business Days alfter the timescale
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specified in that notice or agreed in accordance with paragraph &
of this Section 2 {Low Vajue Changes),

then, subject to paragraph 10.3 of this Seclion 2 {(Low Value Changes), the Authority may
notify DBFM Co that the Low Value Change Notice is withdrawn and, following such
notification, may procure the impicmentation of the Low Valua Change without further
recourse io DBFM Co, but the Authority must ensure that the Low Value Change is carried
out in accordance with Good Industry Practice and to the standards that would have appilied
to DBFM Co i it had implemented the Low Value Change.

7 Payment

Unless the Authority notifies DBFM Co within five (5] Business Days of receipt of a notice
from DBFM Co pursuant to paragraph 6.2 above that the Low Value Change has not been
Implemanted to its reasonable satisfaction:

74

7.2

DBFM Co shall, whara the Low Value Change is implemented prior to the
Operational Term, issue an invoice in respect of the costs of the Low Value
Change, which the Authority must pay within 20 Businass Days of receipt; or

DBFM Co shall, where the Low Value Change is implemented during the
Operational Term, include the costs of the Low Value Change in the next
Monthly Invoice submitted pursuant to Clause 34.2 of this Agresment foliowing
completion or implementation of the relevant Low Value Change and the
amounts payable for the Low Value Changes shall be invoiced and paid n
accordance with the procedurs described in Clause 34 of this Agreemant.

8 Update of Catalogue and Small Works and Services Rates

8.1

8.2

8.3

From the Commencemeant Date the Catalogue shall be that set out in Parl 1 of
Appendix 1 to this Schedule Part 18 {Change Frotocof) and the Smail Works and
Services Bates shall be those set out in Part 2 of Appendix 1 to this Schedule
Part 16 (Change Protocol).

Subject to paragraph 8.3 of this Section 2 {Low Vajue Changes), the unit prices
and the Small Works and Services Ratas set out in the Catalogue and the Small
Works and Services Rates shall be indexed on each anniversary of the
Commencement Date for the change in RPY since the Commencement Date or,
after the first Catalogue Review Date, since fhe most recent Catalogue Review
Date.

On the date which is twenty {20} Business Days betore each Catalogue Review
Date, DBFM Ca must provide the Authority with;

8.3.1 arevised and updated Catalogue which;

{a) includes in tha Catalogue unil prices for any types of Low
Value Changes which have occurred and which the partigs
consider are reasonably likely to reoccur during the life of the
Project and any ofher types of Low Valus Changes as the
partias may agres; and

(b includes time pereds for the carrying out of each listed type of
Low Value Change; and

B.3.2 updaled Small Works and Sarvices Hates.
The unit pricas and Small Works and Services Rates will be for the ensuing

three-year period following the Catalogue Review Date. The unit prices must
represent good value for money having regard to:
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10

8.4

8.4

) ptices prevaifling for similar items in the market at the time; and
(b) paragraph 4.2 of this Section 2 {Low Vaiue Changes).

The Small Waorks and Services Rates must provide value for money with
reference to rates prevailing for similar services in the market af the time.

Within ten (10} Business Days of the submission by DBFM Co of the revised and
updated Catfalogue and Smalt Works and Services Rates pursuant to paragraph
8,3 of this Section 2 {Low Vafue Changes), the Authority shall confirm in writing
whether or not it agrees that the revised and the updated Catalogue shall
consiitute the Catalogus and the updated Small Works and Services Rates shall
constituie the Small Works and Services Rates for the purposes of this
Agreement from the relevant Catalogue Review Date;

If the Authority does not confirm to DBFM Co that it agrees with the revised and
updated Cataingue and/or Small Works and Services Rates provided by DBFM
Co pursuant to paragraph 8.3 of this Section 2 {Low Value Changes), the parties
shall meet and endeavour, in good faith, o agree any amendmenis {o ithe
Catalogue and/or Small Works and Services Rates. Any dispule in relation to
this paragraph 8 may be referred by either party to the Dispute Resolution
Procedure. The revised and updated Catalogue and revised and updated Small
Works and Services Rates with such amendments as are agreed by the parties
or determined under the Dispute Resolution Procedure shall constitute the
Catalogue and the Small Works and Services Rates for the purposes of this
Agreement from the relevant Catalogue Review Date.

Documentation and Monitoring

8.1

9.2

8.3

9.4

Disputes

10.1

10.2

No due diligence {whethsr funder, legal, technicai, insurance or financial} shall
be required in relation to Low Value Changes uniess otherwise agreed between
the parties.

No changes shall be made to this Agreement or any Project Document as a
result of a Low Value Change, unless otherwise agreed betwaen the partias.

Where it is agreed that an adjustment of the Annual Service Payment is required
in respect of a Low Value Change, the Financial Model shall be adjusted to give
effect fo such Low Value Changes once each Contract Year on a date to be
agreed between the parties and all refevant Low Value Changes that have
accurred since the preceding such adjustment shall be aggregated together into
a single cumulative adjustment in accordance with Section 4 (Changing the
Financial Mode) of this Schedule Part 16 (Change Protocod.

DBFM Co shail keep a record of all Low Value Changes processed, compisted
and outstanding and shall provide the Autharity with a copy of that record
whenever reasanably required by the Authority.

Any dispute conceming any matter referred to in this Section 2 {Low Vaiue
Changes) may be referred by either party to the Dispute Resolution Pracedure.

DBFM Co shall not be obliged to implement the Low Value Change until any
dispute has been determined except that where such dispute concerns only the
cost of a Low Value Change, unless the Authority otherwise directs, DBFM Co
must continue to carry aut ar implement the Low Value Change within the
prescribed timescale notwithstanding the dispute.
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10.3

The Authority is not entifled 1o withdraw an Authority Change Notice and progure
implementation of a Low Vaiue Change In respect of which there is a dispute that
has been referred to the Dispute Resolution Procedure, unless that dispute has
beon determined in its favour and DBFM Co has not confirmed to the Authority in
writing within five (5) Business Days of the date ot the determination that it will
implement and carty out the Low Valua Change in accordance with the
detarmination.,
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Medium Value Changes

SECTION 3

MEDIUM VALUE CHANGES

1.1 H the Authorily requires a Medium Value Change, it must serve an Authority
Change MNotice on DBFM Co in accordance with paragraph 2 (Medium Value
Change Natice) of this Section 3 (Medium Value Changes).

1.2 CBFM Co shall be entitied to refuse a Medium Value Change that:

1.2.1

1.2.2

1.2.3

1.2.4

1.2.5

1.2.6

requires the Works and/or Setvicas to be performed in a way that
Infringes any law or is inconsistent with Geood Industry Practice;

would cause any Consent to be revoked {or would reguire a new
consent ta be obtained or any existing Consent to be amended
which, after using reasonable efforiz, DBFM Co has been unabia
to ottainy;

would materially and advarsely affect DBFM Co’s ability to deliver
the Works andfor Services {(pxcept those Works and/ar Services
which have been specifled as requiring to be amended in the
Authority Change Natice} in a manner nol compensated for
pursuant to this Section 3 {Medium Value Changes),

would matenially and adversely atfect the health and safsty of any
person;

would, if implemented, materially and advarsealy change the nature
of the Project {including its risk profile); or

the Authority does not have the legal power or capacity to require
implemantation of.

Medivm Value Change Notice

2.1 An Authority Change Notice for a Medium Value Change must:

211 state that it refers 1o a Medium Value Change;

212 set out the change in the Woarks or Services or the additionai
works or services required in suffigient detail to enable DBFM Co
to calculate and provide the Estimated Change in Project Costs in
accordance with paragraph 3 {Contractors Estimate} of this
Section 3 {Medium Value Changes),

213 set out whether, in respect of any addilional facilities, DBFM Co is
expected to provide facilities managemant services and lifecycle
maintenance services in raspect of such additional facilities; and

2.1.4 set out the timing of the additional works ar sarvicas raquired by
the Authority.

2.2 Within fifteen {15) Businass Days of receipt of the Medium Vaiue Change MNotice,

DBFM Co must natify the Authority in writing;
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2.3

24

2.5

26

221 whether it considers that #t is entitled o refuse the Medium Vaiue
Change on any of the grounds set out in paragraphs 1.2.1 to 1.2.8
of this Sectien 3;

222 when it will provide the Estimate to the Authority bearing in mind
the requirement in paragraph 7.2.2 of this Section 3; and

223 its eslimate of the Third Party Casts that it will incur to prepare the
Estimate.

if DBFM Co notifies the Authority that it considers that it [s entifled {o refuse the
Medium Value Change on ons or more of the grounds set out in paragraphs
1.21 to 1,2.6 of this Section 3, then uniess the parties otherwise agree, the
Authaority shall be deemead to have withdrawn the Authority Notice of Change if it
has not referred the matter to the Disputs Resolution Procedure within twenty
(20} Business Days of receipt of DBFM Co's notice.

It the Authority considers that DBFM Co's preposed time for providing the
Estimate is not reasanable, the parties shall endeavour to agree the time, failing
which the matter may be referred to the Dispute Resoluticn Procedure.

If the Authority considers that the DBFM Co's eslimate of Third Farty Costs to
prepare the Estimate is not reasonable, the parties shail endeavour to agree the
same, failing which the matter may be referred to the Dispute Hesolution
Frocedure,

If any matter is referred to the Dispule Resolution Procedure pursuant to
paragraph 2 (Medium Vaiue Change Noiice) of this Section 3 {Medium Value
Changes), the time for DBFM Co to provide the Estimate shall be counted from
the date of determinaiion of that dispute i the dispute is determined in DBFM
Co's favaur,

Contractor’s Estimate

As soon as reasonably practicable and in any event within the time period agreed or
determinad pursuant to paragraph 2.4 of this Section 3, DBFM Co shall deliver to the
Authority the Estimate.

The Estimate must contain:

3.1

3.2

3.3

3.4

3.5

3.6

a detajled timetable for impiementation of the Medium Value Change:

any requirement for relief from compliance with obligations, including the
obligations of DBFM Co to achieve a Phase Actuai Completion Date by the
rolevant Phase Completion Date and to mest the requirernents set out in the
Authority's Construction Requirements and/or the Service Level Specification
during the implementation of the Medium Value Changg;

an outline of the proposed design soiution and design, including an appropriate
analysis/risk appraisal and, to the exient refevant, the impact on whole fife
costings;

any impact on the pravision of the Waorks and/or the Services;

a value for money justificaticn for any preoposed change to the quality of the
works ot the senvices comprised In the Medium Value Change as compared 1o
the Works and the Services;

any amendmaent required. to this Agreement and/or any Project Document as a
result of the Mediurm Value Change:
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3.7

3.8

3.8

3,10

3.1

3.12

3.13

any Estimated Change in Project Costs that results from the Meadium Value
Changs;

any Capital Expenditure that is required cr no longer required as a result of the
Medium Value Change;

amendmants to existng Consents that are required;

a payment schedule for any Capital Expenditure required to implement the
Change, hased on milastones where relevant;

caests and details of (i) any other approvals required and/or due diligence
permitted pursuant to paragraph 12 of this Section 3 {Medium Value Changesj;
and {if} any Third Party Costs;

the method of implementation and the proposed method of certification of any
construction aspacis of the Medium Value Change, if not covered by the
procedures specified in Clause 14 {Programme and Dates for Completion); and

any ather infarmation requestad by the Autharity in the Autharity Change Notice.

together the "Estimate”

Costing of the Estimate

in calculating the Estimated Change in Project Costs and/or the Capital Expenditure for the
purposos of the Estimate, DBFM Co shall apply the following principies wharever applicable:

4.1

4.2

unless the Authority’s requirements for the Medium Value Change specily a
different quality as comparad to the Works:

4.1.1 the unit cost of any construction or installation works ar associated
preliminaries {excluding any temporary or demoiffion works,
professional faes, contingencies, overhaads and profit margins)
raquired to implement the Medium Value Change is the equivalent
unit rate set out in Part 1 {LUni Cost for Construction or instaliation
Coslis} of Appendix 2 of this Schedule Part 16 (Change Profocol),
uplifted using the DT Pubsec index for construction cost inflation
In the period between the Commencement Date and the date the
Medium Value Change is to be commenced;

412 any lifecycle replacement and maintenance associated with
additional works {or changes to the Works} are consistent with the
lifecycle and maintenance profile of the Facilities envisaged in
Section 4 (DBFM Cos Proposafs) of Schedule Part 6
{Construclion Matters) including {without limitation} in terms of the
replacement cycles for equipment, provided that DBFM Co must
reflect improvements in technology that can eptimise Whole Life
Costg for the Authority; and

4.1.3 the unit costs fo be applied to the pricing of fifacycle replacement
and maintenance is the equivalent unit rate set cut in Part 2 (Unit
Costs of Lifecycte Maintenance} of Appendix 2 of this Schedule
Part 16 {Change Profocol {index linked};

any professional fees, contingencies, overheads and/or profit marging to be
charged by any consultani, sub-contractor or supplier in respect of construction
and/or installation and/or {ifecycle and/or service provision for the Medium Value
Change are the equivalant rates set out in Part 3 {Consuitant, Sutr-cantractar or
Supplier Fees) of Appendix 2 of this Schedule Part 18 {Change Proiacol), ar if
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4.3

34

the professional fees, contingencies, overheads and profit margins being
charged by consuliants, sub-contraciors and/or suppliers in current market
canditions have changed significan#ly from those set out in Part 3 {Consultant,
Sub-confractor or Suppiier Fees) of Appendix 2 of this Schedule Part 1§ {Change
Protocalf), such other rales as the parties agree or failing agreement as may be
determined under the Dispute Resolution Procedure as heing censistent with
thase charged in current market conditions;

unless the Authority's requirements for the Medium Value Change specify a
different quallty than required by the Service Lavel Specification, the unit cost of
any exiension of, or change 1o, any Service {either in scope or areaj, taking inte
acceunt the capacity of existing labour resources, is censistent with the
equivalent unit rate set out in Part 4 of Appendix 2 ic this Schedule Part 18
{Change Prolacol);

pther than as referred fo in paragraphs 4.1 o 4.3 ¢f this Section 3 {Medium
Vaiue Changes) no charge shall be made in respect of DBFM Ca’s time, or that
of any DBFM Ca Party spent processing, managing or monitaring the Medium
Value Change {and no additional mark up or management fee shall be applied
by DBFM Co}; and

where aspects of the Medium Value Change are not addressed by paragraphs
4.1 to 4.4 of this Section 3 {Medium Value Changas}, thoy shall be costed on a
fair and reasonable basis reflecting the then current market rates.

5 Standards of provision of the Estimate

In providing the Estimate DBFM Co must:

use reasonable endeavours to oblige its Sub-Contraciors to minimise any
increase in costs and maximise any reduction In costs;

demaonsfrate how any Capital Expenditure to be incurred or avoided s being
measured in a cest effective manner, including showing thai when such
expenditure is incurred, reasonably fareseeable Changes in Law at that time
have heen taken into accaunt; and

demonstrate that any expenditure that has been avoided, which was anticipatad
to be incurred to replace or maintaln assets that have been affected by the
Medium Value Change concerned, has been taken into account in the amount
which in its opinion has resulted or is required under paragraphs 3.7 and/or 3.8
of this Section 3; and

provide written evidence of DBFM Go’s compliance with paragraphs 5.1 to 5.3of
this Section 3.

Determination of the Estimate

As soon as practicable after the Authority recelvas the Estimate, the parties shall discuss
and endeavour to agree the contents of the Estimate. If the parties cannot agree on the
contents of the Estimate, the matter may be referred by either party to the Dispute
Resolution Procedure to determine if the Estimate represenis a fair and reasonable
approach to impiementing the Medium Value Change in all respects.

5.1
5.2
5.3
54
6
7

7.1

Confirmation or Withdrawal of the Medium Value Change Notice

As soon as practicable after the contents of the Estimate have besn agreed or
otherwise deiermined pursuant to paragraph 6 of this Section 3, the Authority
shall:
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7.2

7.1.1 confirm in writing to DBFM Co the Estimate {as modified}; ar
7.1.2 withdraw the Authority Change Notice

#f, in any Contract Year, the Authority has either not confirned an Estimate {as
modified, if applicable} within twenty (20) Business Days of the contents of the
Estimate having been agrsed or deiermined in accordance with the foregoing
provisions of this Section 3 or has withdrawn an Authority Change Notice for a
Medium Value Change on three or more occasions, then the Authority shall pay
to DAFM Co on the third and each subsequent such oceasion in that Contract
Year the reasonable additional Third Party Costs incurred by DBFM Co in
preparing the Estimate provided that:

7.21 DBFM Co has used all reasonabie endeavours to submit a
reasonably priced Eslimate; and

7.2.2 DBFM Co made available io the Authcrity, with the Estimate, a
cost break down of Third Parly Costs incurred by DBFM Co to
prepare the Estimate, which shall be consistent with the estimate
of such costs approved by the Authority pursuant to paragraph 2.5
of this Section 3.

Implementation of the Medium Value Change

0.1

8.2

8.3

8.4

When the Authority has confirmed the Estimate in accordance with paragraph
7.1 of this Section 3, DBFM Co shall, subject to DEFM Co obtaining aft new or
amended Consents that are requirad and have not already been obtained,
implement the required Medium Valie Change in accordance with the Estimate.
Where an extension of time has been agroed as part of the Estimate the relevant
Phase Completion Dates shali be extended as agreed in the Estimate.

DBFM Co shall notify the Authority when it considers that the Medium Value
Change has been completed.

it

8.3.1 DBFM Co fails to provide a response pursuant to paragraph 2.2 of
this Section 3 within fifteen (15} Business Days of the date of the
Medium Value Change Notice; or

832 DBFM Co fails to provide an Estimate In accordance with
paragraph 3 of this Section 3; or

B.3.3 the Authority has confirmed an Estimate but DBFM Co fails to fully
implement the Medium Value Change within ten {10} Business
Days after the expiry of the time for implementing the Medium
Value Changs set out in the Estimate {as such time may be
extended far any delay that Is, or is equivalent to, a Delay Event);

then, subject to paragraph 14.3 of this Section 3, the Authotity may notify DBFM
Co that the Msdium Value Changs Notice is withdrawn and, following such
notification, may procure the implementation of the Medium Value Change without
furthar recourse to DBFM Co, but the Authority must ensure that the Medium
Vaiue Change is carried out in accordance with Good Industry Practice and to the
standards that would have applied to DBFM Co §f it had implementad the Medium
Value Change.

If DBFM Co considers that the implementation of a Medium Value Change by the

Authority pursuant to paragraph 8.3 impacts on the performance {and/or the cost
of performance {including, without Hmitation, lifecycie costs)y of the Project
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Operations then it may notify the Authority {providing full details) of the same
{including the DBFM Co's proposals for changes required to the Project
Operaticns or changes to the cost of performance {inciuding, without limitation,
fifacycle costs) of the Project Operations in either case as a result of the relevant
Medium Value Change {the “MV Required Changes"}} and the parties shall seek

to agree:

(&) the impact of the relevant Medium Value Change on the
performance {and/or the cost of perfarmance {including, without
limitation, lifecycle costs)) of the Project Qperafions, and

{b; tha MV Required Changes.

if the parties have been unable to reach agreement on these matters within twenty
{20) Business Days of notification by DBFM Co pursuant to this paragraph 8.4
then either party may refer the matter ta the Dispute Resolution Procadura.

85 Any MV Required Changes agreed or determined pursuant to paragraph 8.4
above shall be dealt with by the Authority's Represeniative issuing an Authority
Change Notice and the relevant provisions of this Schedule Part 16 {Change
Protocol) shail apply except that;

{a) DBFM Co may give notice to the Authority's Representative thaf it
objects to such an Authority Change Notice only on the grounds
that the implementation of the Change would not give effect to or
comply with the MV Fequired Changes;

(b the Autherity shali {i} agree the implementation of the Low Value
Change; or (i) confirm the estimate for the Medium Vaiua Change;
or {ii} approve the High Value Change Stage 2 Submission, (as
appropriate} in respect of the Change in accordance with the
relevant provisions of this Schedule Part 16 {Change Protocol);

{c] the Authority shall not he enlittied to withdraw any Authority
Change Notice or its agreement as to the implementation of the
Low Value Change, confirmation of the estimate for the Medium
Value Change or approval of a High Value Change Stage 2
Submission {as appropriate), issued in accordance with this
paragraph 8.5,

8 Certification of the Medium Value Change

9.1 Where the Medium Value Change is implemented at the Facilities befare the
reievant Phase Actual Compietion Date, the procedure set out at Clause 17 (Pre-
Completion Commissioning and Completiorry shall apply to the Medium Value
Change at the same time as it applies to the original Warks,

9.2 Where the Medium Value Change Is implemented at the Facilities afler the
relevant Phase Actual Compietion Date, and constitutes additional works, the
procedure set out and agreed in the Esiimate for certifying the completion of the
Medium Value Change shall apply to determine whether the Medium Value
Change has been compieted appropriately.

10 Method of Payment of Authority Contribution
101 DBFM Co shall invoice the Authority for Caplial Expendilure incurred by OBFM

Co to implement a Medium Value Change according to the payment schedule
sat out in the Estimate as referred to in paragraph 3.10.
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10.2 The Authority shalt make a payment to DBFM Co within fifteen (15) Business
Days of receipt by the Authority of invoices presenied to the Autharity (complete
in all material respecis) in accordance with paragraph 10.1 of this Section 3
accompanied by the relevant evidence {where applicable) that the relevant part
of the Madium Value Change has been carried aut.

t1 Adjustment to Annual Service Payment

Any adjustment to the Annual Service Payment that is necessary due to the implementation
of a Medium Value Change shall be calculated in accordance with Section 6 of this
Schedule Part 16 {Change Fratocol).

12 Due Diligence
121 DBFM Co shall procure that the Senior Lenders shall not;

12,1.1  {in any event} withhoid or delay any consenis that are required
pursuant fo the Senior Financing Agreements t¢ a Medium Value
Change ather than on the basis that the Senior Lenders, acting
pursuant to the isrms of the Senier Financing Agreements,
reasonably believe that une or more of the circumstances set nut
in paragraphs 1.2.1 to 1.2.6 of this Section 3 apply; or

12.1.2 carry out any due ditigence (whether funder, legal, technical,
insurance or financial} in relation {o the carrying out of any Medium
Value Change unless either {§) the Medium Value Change in
question would resuit in an adjustment te the Annual Service
Payment that, on a full year basis, is in excess of ane percent
{1°6} of the Annual Service Payment in the relevant Contract Year
or (i) the Senior Lenders, acting pursuant to the terms of the
Senior Financing Agreements, reasonably believe that one cor
more of the circumstances set out in paragraphs 1.2.1 10 1.2.6 of
this Section 3 apply,

12.2 Where not prehibited by paragraph 12.1 of this Saction 3, the Senior Lenders
may carry out tegal, financial, ingsurance and/or technical due diligence on any
proposal for a Medium Value Change. In the event that such due diligence is
permitted and required, the parties shall agree a budget for the due difigence not
exceeding 5% of the overall value of the Medium Vaiue Change in questicn
unless the parties {acting reasonably} agree stherwise. Any Costs incurred by
DBFM Co as a result of the Senior Lenders due diligence shall be reimbursed by
the Authority following agreement or determipation of the conients of the
Estimate within ten {10} Business Days of DBFM Co submitting an invoice for
and evidence of such costs, subject to the inveices being in accordance with the
agreed budget.

12.3 It is acknowledged that Changes (particularly where they involve a change to the
Works or the Facilities) may require authorisation from the insurers under the
Required Insurances. DBFM Co shall nofify the ralevant insurance broker
immediately Upon any material Medium Value Change being agreed {materiality
being judged in relation to the size and nature of the scope of the Medium Vaiue

Change).
13 Project Documentation
13.1 Uniess the parties otherwise agree, no changes to the Project Decuments shall

b& made as a result of a Medium Value Change.
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14

13.2

Disputes

14.1

14.2

14.3

DBFM Go shall, no later than one {1} month following completion of a Medium
Value Change, update the as-built drawings and the operating and mainienance
manuals as necessary tn reflect the Medium Value Change.

Any dispute concerning any matter referred to in this Section 3 may be referred
by either party to the Dispute Rasolufion Procedure.

DBFM Co shall not be obliged to implement the Medium Value Change unii! the
dispute has been determined.

The Authority is nat entitled to withdraw an Authority Change Nofice and procure
impiementation of a Medium Value Change in respect of which there is a dispute
that has been referrad 1o the Dispute Resolution Procedure, unless that dispute
has heen determined in its favour and DBFM Co has not confirmed to the
Authority in writing within five {5) Business Days of the date of the determination
that it will implement and carry out the Medium Value Change in accordance with
the determination.
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1

High Value Changes

SECTION 4

HIGH VALUE CHANGES

1.1 it the Authority requires a High Value Change it must serve an Autherity Change
Naotice on DBEFM Co in actordance with paragraph 2 of this Section 4 (High
Value Changos).

.2 DEFM Co shall be entitled to refuse a High Value Change that;

1.21

1.22

1.23

1.2.4

1.2.5

1.28

1.2.7

1.2.8

requires the Warks and/or the Services to be performed In a way
that infringes any law or is inconsistent with Good industry
Practice;

wouid cause any Consent ta be revoked {or would require a new
consent to be obtained to implement the relevant changa in the
Works and/or the Services which, after using reaspnabls efforts,
DBFM Co has been unable to obtain);

wouid materially and adversely aftect DEFM Co's ability to deliver
the Warks and/or the Services {except those Works andfor
Services which have been specified as requiring to be amended in
the High Vaiue Change Notice} in a manner not compensated
pursuant to this Section 4 (High Value Changss:

would materiaily and adversely affect the heaith and safety of any
person;

would, if implemented, materially and adversely change the nature
of the Project {including its risk profile);

is the subject of a High Value Change Notice that cannot
reasonably be complied with;

the Authority daes not hava tha legal power or capacity to require
implementation of; or

would if implemsnted adversely affect the enforcesbility ar priority
of the security held by or on behalf of the existing Senior Landers.

High Value Change Notice

21 An Authority Change Notice for a High Valus Change must;

211 slate that is refers to a High Value Change;

2.1.2 set out the maximum available capital and/or revenue the
Authority is able to commit to that High Value Change {(the
“Target Cost”);

21.3 identify any requirements of the Authority that must be satisfied as
part of the High Valug Change Proposal {the “High Value
Change Requirements™); and

214 idantify how the Authority will assess whether the High Value

Change Stage 2 Submission offers it value for money,
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2.2

2.3

The parties may agres written protocols with exprass reference to this Section 4
(High Value Changes) which explain or clarify any aspects of the High Value
Change approval procedure set out in this Sestion 4 (High Value Changss) and
such protocols shall be read as if incorporated into this Section 4 (High Value
Changes)} {including accelerated procedures with reduced requirementis for High
Value Changes of relatively low values).

The pariies must;

2.3.1 within five {5} Business Days of receipt by DBFM Co of any High
Value Change Notice, discuss and review the nature of the High
Value Change, including a discussion as to which of the items set
out in paragrapbh 3.4 of this Section 4 (High Value Changes} are
appropriate to be included within the High Vaiue Change Proposal;
and

232 within five {5) Business Days of a High Value Change Proposal
becoming a Stage 1 Approved Project, discuss and review the
nature of the Stage 1 Approved Project, inciuding a discussion as

_to which of the items set out in paragraph 4.3 of this Section 4
(High Value Changes} are appropriate {o be included within the
High Vailue Change Stage 2 Submission,

High Value Change Proposal

3.1

3.2

3.3

3.4

DBFM Co must notify the Authority in writing as soon as practicable and in any
event within fifteen (15} Business Days after having received the Authorily
Change Notice for a High Value Change if it considers that any of the
circumstances set out In paragraphs 1.2.1 to 1.2.8 of this Section 4 (High Value
Changes) apply. if na such notice is served, DBFM Co must {within thirty {30}
Business Days after having received the Authority Change Notice) either:

3141 submit a High Value Change Proposat to the Authority; or

3.1.2 notity the Authority as to when the High Value Change Proposal
wilt be provided to it {provided that DBFM Co shall use all
reasonahle endeavours to obtain all the information thai it
requires, expediiously).

Ii DBFM Co noiifies the Authority that it considers that cne or more of the
grounds set oul in paragraphs 1.2.1 to 1.2.8 of this Section 4 (High Value
Changes; apply, then unless the parties otherwise agree, the Authority shall be
deamed to have withdrawn the Authority Notice of Change if it has not referred
the matter to the Dispute Resolution Procedure within twenty {20} Business Days
of receipt of DBFM Co’s notice. If the matler is referred to the Dispute
Resolution Procedure the time for DBFAM Co ta provide the High Value Change
Propasal shall be counted from the daie of determination of that dispuie if the
dispute is determined in DBFM Co's iavour,

i the Authority considers that DBFM Cg's proposed time for providing the High
Value Change Proposal is not reasonable, the parties shall endeavour to agree
the #me, failing which the matter may be referred to the Dispute Resoluiicn
Procadure.

Untess DBFM Co has submitted a High Value Change Proposal in accordance
with paragraph 3.1.1 af this Section 4 {High Valus Changes), DBFM Co must
deliver to the Authority the High Value Change Proposal as soon as reasonably
practicable and in any event within the time period agreed or determined
pursuant to paragraph 3.3 of this Section 4 (High Value Changes). Unless the
parties agree otherwise, a High Value Change Proposal will contain at least the
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following information in sufficient detail to enable the Authority to make an
informed declsion under paragraph 3.6 of this Section 4 {Hfgh Value Changesi:

3.4.1

3.4.2

3.4.3

3.4.4

345

3.4.6

3.47

3.4.8

3.4.8

3.4.10

4.1

3.4.12

3.4.13

3.4.14

a description of the High Value Change, with evidance of how the
High Value Change meets the High Value Change Requirements;

an outline of the proposed huilding solution and design including
an appropriate analysis/risk appraisal of, in each case to the
extent relevant {if at all}, the preferred investment solution
contermplated in terms of new bulld, refurbishment, whoie life
costings;

the Change Management Fee for the High Valug Change, which
shall be a capped fee calculated in accordance with paragraph 10
of this Section 4 (High Value Changes);

details of the third party activity likely to be required by DBFM Co
in developing a High Value Change Stage 2 Submission together
with a budget {or budgets} for relative Third Party Caosts;

an esfimated pregramme for submission of the High Valle
Change Stage 2 Submission and for the implementation of the
High Value Change;

any requirement for reliaf from compiiance with obligations,
including the ohiigations of DBFM Co to achieve Phase Aciual
Completion Date by the ralevant Phase Completion Date and
meet the requirements sei out in the Authority's Construction
Requiremenis and/or the Service Level Specification dusing the
implementation of the High Value Change;

any impact on the provision of the Warks and/or the Services;

any amendment required to this Agreemant andfor any Project
Document as a resull of the High Value Change;

any Estimated Change in Proiect Costs that results from the High
Value Change;

an outline of how DBFM Co proposes to finance any Capital
Expenditure required for the High Value Change:

DBFM Co's suggested payment schedule for any Capital
Expenditure to be incurred in impiementing the Change that is to
be borne by the Authority, based on milestones where relevant;

any new Consents and/or any amendments to existing Consents
which are required;

costs and details of any other approvals required or dus diligence
permitted pursuant to paragraph 14 of this Section 4 (High Vafue
Changes);

the proposed method of certification of any construction or
operational aspects of the Waorks or the Services required by the
proposed High Value Change if not coveraed by the procedures
specified in Clause 17 (Pre-Complstion Commissioning and
Compigfiony; and
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3.5

3.6

3.7

3.8

3415 a value for money assessment explaining why DBFM Ca’s
proposals represent valua for money taking into account both the
proposed Capital Cost and Whole Life Cost,

Liaison between DBFM Co, the Authority and relevant end users

In developing a High Value Change Proposali DBFM Co must liaises with the
Authority and relevani end users (being such persons or organisations as DBFM
Co in consultation with the Authority considers appropriate). The Authority must
provide DBFM Co with such information about iis requirements as DBFM Co
reasanably requires and must assist DBFM Co in the review of any draft designs
In ralation to the High Value Change Froposal. Any and all information and othar
input ar feedback provided by the Authority o DBFM Co, unless expressly stated
atherwise by the Authority, wili be without warranty and will be provided without
prejudice to the Authority’s righis under this Section 4 {High Vaiue Changes).

Consideration of a High Value Change Proposal by the Authority

The Authority will consider in good falth each High Value Change Propasal put
forward by DBFM Ca and the Authority will not unreasonably withhold or defay its
consent to a High Value Change Froposai. H, acting reasonably, the Authority
finds that any materal aspects of the High Value Change Proposal are
unsatisfactory to it, it shall natify DBFM Co of the same and offer reasonable
assistance to DBFM Co to enable it to revise and resubmit the High Vaiue Change
Propesal as soon as reascnably practicable.,

Authority response to a High Value Change Proposal

if the Authority approves a High Value Change Proposal {including any revised
High Value Changde Proposal resubmitted pursuant to paragraph 3.5 of this
Section 4 {High Value Changes)}, then it shall be a "Stage 1 Approved Project”
or be referred to as having received *Stage 1 Approval", as the context requires.

DBFM Co not entitled to dispute non-approval
DBFM Co shall not be entitted o refer any dispute conceming the Authority’s

failure to approve a High Value Change Proposal to the Dispute Resolution
Procedure.

4 Stage 2 Submission

4.1

4.2

Development of a High Value Change Stage 2 Submission

4.1.1 Within ten {10} Business Days of a High Value Change Praposal
having become a Sfage 1 Approved Projecl, the partiss shall seek
to agree the time period within which DBFM Co must develop the
Stage 1 Approved Projoct info a detailed submission {the “High
Vatue Change Stage 2 Submission”). If the parties are unable
{0 agree a reasonable time pericd for such submission any dispute
may be referred to the Dispute Resolution Procedure,

41.2 Following agreement or determination of what is an appropriate
time perind for submission by DBFM Co of the High Value Change
Stage 2 Submission pursuant to paragraph 4.1.1 of this Section 4
(High Vaiue Changes), DBFM Co shall proceed regularly and
diligently 1o produce and submit the sams to the Autherity within
the agreed or determined time period.

Liaison between BBFM Co, the Authority and relevant end users
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4.3

In developing a High Value Change Stage 2 Submission DBFM Co must continue
to liaise with the Aulhority and relevant end users {being such perscns or
organisations as the Authority in consultation with DBFM Co considers
approprinte). Tha Aluthority must provide DBFM Co with such information as o its
requirements as Is reasonably necessary to enable DBFM Co to submit a full and
compiete High Value Change Stage 2 Submission and any such other information
as DBFM Co may reasonably require and must assist DBFM Co in the review of
any draft designs In relation to the Stage 1 Approved Project and in the
development of ather aspects of the High Value Change Stage 2 Submission {but
net where this would invoive the Authority incurring additional material expense}.
Any and all information and ather input or feedback provided by the Authority to
DBFM Co will be without warranty and will be provided without prejudice to the
Authority’s rights under this Section 4 (High Valus Changes).

Content requirements in relation to a High Value Change Stage 2
Submission

Save where the partles agree otherwise, In relation to the relevant Stage 1
Approved Project, DBFM Co shall procure that a High Velue Change Stage 2
Submission includes {but not be limited to}:

4.3.1 draft{s} of tha relevant Project Document{s} ideniifying {f relevant)
any material changes or amendments proposed In respect of the
relavant Stage 1 Approved Project, together with the reasens for
any such changes or amendments proposed and including full
details of which provisions of the relevant Project Documents will
apply to the High Value Change so that it is implemented in
equivalent manner and to an equivalent standard as required in
respect of the Works and/or Services as appropriate;

4.3.2 detailed design solutions {to RIBA Level D;
4.3.2 appropriate plans and drawings;

4.3.4 relevant detailed planning permissicns and any other relevant
planning approvais and Consents (or such lesser confirmation or
information in relation to planning as may be agreed with the
Authority);

4.3.5 a proposed revised Financial Model including the detailed price
estimaies for the Stage 1 Approved Project;

4.3.6 an exptanation (together with appropriate supporting evidence) as
to why the High Value Change Stage 2 Submission meets the
Approval Criteria {as defined in paragraph 7 of this Section 4 {High
Valtie Changes)y;

4.3.7 confirmation {or details of any requested varations to {with
supporting justification)) of the Change Management Fee referred
in paragraph 3.4.3 of this Section 4 {High Value Changasy;

4.3.8 the proposed method of certification ot any constructon aspecis of
the High Value Change, if not covered by the procedures specified
in Clause 17 { Pre-Compietion Commissioning & Completion),

4,39 a value for money assessment explaining why DBFM Co's

proposals represent value for money taking into account both the
proposed Capital Cost and Whole Life Cost;
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43.10

(a)

{b}

4.3.11

Co-~operatian of the Autharity

a timetable and method statement setting out how the relevant
High Value Change will be deilvered, which shali include ibut not
be limited to} in so far as relevant;

proposals for the eHective management of the building
programms;

NOT USED;

an assessment as to the savings to be generated by the High
Value Change, particularly an staff costs and lifecycle
replacement and mainienance and operation of Sarvices;

details of the Sub-Contractors together with evidence and
explanation of the value lesling undertaken by DBFM Co in
refation to the High Value Change;

a completed risk register showing the potential risks identified
in relation to the delivery of the High Value Change the
occurrence of which are capable of adversely affecting the time
for completion, cost and/or quality of the project, the probability
of such risks occurring and a financlal estimate of the most
likaly conseqguences of each risk occurring together with the
priaritisaiion of all continuing risks and an action plan in respect
of, and risk owners for, ail risks prioritised as sericus risks;

any surveys and investigations and associaied reports that are
reasonably necessary i{o ascertain (in relation {o Changes
involving the construction of additional buildings) information as to
the nature, location and candition of the relevant 1and {inciuding
hydrological, geclegical, geotechnical and sub-surfacs conditions}
tegether with information relating to archaeolegical finds, areas of
archagolegical, scientific ar naturat interest and {in relation to the
refurbishment of any existing buildings) information on the
condition and quality of existing structures and, in particular, the
presence of any latent deiects,

4.4 The Authority will co-operate with CBFM Co in relation to any High Value
Change Stage 2 Submissicn being developad by DBFM Co, including (without
limitation) proemptly providing:

4.4 written confirmation of the Target Cost and/or High Value Change
Raquirements and any change to such Target Cost and/or High
Value Change Requiremeants; and
442 any information reasonably required by DBFM Co to enable it to
safisly the requirements of paragraph 4.3 of this Section 4 {High
Value Changes).
5 Time periads for approval
5.1 Each High Value Change Proposal and each High Value Change Stage 2

Submission shall be valid for a period of three {3} months from the date of its
submission by DBFM Co,

5.2 If by the end of the three {3} month period referred to in paragraph 5.1 of this
Section 4 (High Value Changes) the Authority has not:
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5.2.1

(a)

(b)

in relation to a High ¥alue Change Proposal, approved or rejected
that High Value Change Proposal in accordance with ihe
procedures sef qut in this Section 4 {High Yalue Changes}:

DBFM Co shail be entitled to withdraw the High Vaiue Change
Proposal; and

DBFM Co shall not be entitied to any costs relating fo the High
Value Change Proposai unless the Authority has either not
responded to the High Value Change Proposal andfor is in
material breach of its obligations in paragraph 3 and/or
paragraph 4.4 of this Section 4 in which case paragraph 8.5 of
this Soction 4 (High Vaiue Changes) shall apply

in relation to a High Value Change Stage 2 Submission, approved
or rejected that High Valve Change Stage 2 Submission in
accordance with the procedures set out In this Section 4 (High
Vaiua Changes) {or has not given any notification of the
Authority's response to the High Value Change Stage 2
Submigsion or has given written notice to DBFM Co withdrawing
or cancelling the High Vaiue Change to which the High Value
Change Stage 2 Submission relates) then the High Value Change
Stage 2 Submission shail be deemed to have been improperty
rejected by the Authority and paragraph 8.5 shall apply.

6 Changes to the High Value Change Requirements or Approval Criteria

6.1 if the High Value Change Requirements or Approval Criteria are subject to any
material variation in relation to a High Value Change by the Autherity after the
High Vaiue Change Proposal has been submitted then:

6.1.1

6.1.2

(a)

{b}

DEFM Co and the Authority shali negotiate in good faith as to the
implications on the High Value Change Proposal or High Value
Change Stage 2 Submission (as the case may ba} and shall seek
to agree changes thereto to accommodate the variation {including
any change to the Target Cost and/or to the Change Management
Fee};

it agreement has not been reached pursuant to paragraph 6.1.1 ot
this Section 4 (High Vaiue Changes) within twenty {20} Business
Days (or such longer period as the parties may agree} then:

DBFM Co shall be entitled by notice in writing to the Authority
to withdraw the High Value Change Proposal or the High Value
Change Stage 2 Submission {as the case may bej and to be
paid the Incurred Changs Management Fee with the
Calculalion Date being the date of the variation notified by the
Authority; and

the Authority shall not be entitled to procure the High Value
Changs without issuing a new Authority Change Notice for the
High Value Change and complying with the procedure in this
Section 4 {High Value Changes) in relation to that High Value
Change.

The Autharity may, at any time, give notice in writing to DBFM Co
that it propases to cancel a High Value Change without completing
the process set out in this Section 4 {High Value Changes} in
which case the Authority must pay DBFM Co the Incurred Change
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Managemant Fee in respect of the cancelled High Value Change
with the Caiculation Date being the date of such notice.

7 Approvai Criteria

7.1

For the purposes of this Section 4 {High Vafue Changes), Approval Criteria
means the criteria against which any Stage 1 Approved Project is to be judged
by the Authority in determining whether it achieves Stage 2 Approval. The
critetia are;

711 whether the cests of the Stage 1 Approved Project are within the
Target Cost notified to DBFM Co by the Authority,

7.1.2 whether it has been demansirated that the Stage 1 Approved
Project provides value for money assessed in accordance with the
measures identified by the Authority in accardance with paragraph
2.1.4 ufthis Section 4 (High Value Changess;

7.1.3 whether the Autherity, acting reasonably, is satisfied that the High
Vaius Change Stage 2 Submission meets the High Value Change
Requirements;

71.4 whether any material changes or amendments to the rsievant
Project Documeni{s} as detailed pursuant to paragraph 4.3.1 of
this Section 4 {High Value Changes: are accepitable to the
Authority, acting reasonably; and

7.1.5 whether the High Valuae Change Stage 2 Submission contains all
the informatior required pursuant to paragraph 4.3 of this Section
4 (High Value Changes) {or as otherwise agreed by the parties).

B Submission of the High Value Change Stage 2 Submission to the Authority and
consideration of that submissian by the Authority

8.1

a.2

The Authority will consider in goed faith High Value Change Stage 2
Submissiphs submitted by DBFM Co and the Authority will not unreasonably
withhold or delay its consent to & High Value Change Stage 2 Submission, The
Authority is entitled to call for such reasonable information and assistance as it
considers appropriate to emable it to decide whether the High Valus Change
Stags 2 Submissicn meets the Approval Criteria. DBFM Co rnust reply promptiy
to all such requests for further information and assistance.

As soon as reasonably practicable after the submission to it of a High Value
Change Stage 2 Submission (including any revised High Value Change Stage 2
Submission re-submitted by DBFM Co) the Authority must give written notice ot
whether it:

8.2.1 approves the relevant Stage 1 Approved Project {in which case
the Stage 1 Approved Project will be referred to as having
received "Stage 2 Approval" cr as being a "Stage 2 Approved
Project” or an "Approved Project” as the contexi requires); or

822 rejects the Stage 1 Approved Project;

(aj on the ground that the High Value Change Stage 2 Submission
in relation to the relavant Stage 1 Approved Project has failed
tv meet one or more of the Approval Criterfia {except as
referred to in paragraph 8.2,2{b}{i} or paragraph 8.2.2(b}(ii}}, in
which case (subject 1o resubmission under paragraph 8.2.3)
paragraph 8.3 shall apply;
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8.2.3

824

(a)

{i)

(i)

because, as a resuilt of any change to the Target Cost
referred to in paragraph 2.1.2, the Stage 1 Approved
Project is not in fact Affordable despite the High
Value Change Stage 2 Submission being within the
Target Cost notified by the Authonty pursuani to
paragraph 2.1.2 of this Seclion 4 (High Value
Changes); or

because DBFM Co has failed to meet one or more of
the Approval Criteria and the sofe reason for that
failure is that any Consent identified hy DBFM Co (in
compliance with paragraph 3.4.12 of this Section 4
{High Value Changes}) has nat been obtained; or

otherwise on grounds other than those set out in
paragraphs 8.2.2{a}, 8.2.2(b){1) and 8.2.2{bi{ii} of this
Section 4 {High Value Changes},

in which case paragraph 8.5 shall apply.

if the Autharity rejects the High Value Change Stage 2 Submission
on the grounds set out in paragraph B.2.2{a) the Autharity and
NBFM Co will work together to address the reasons for such
failure and attempt in good faith to produce a revised High Value
Change Stage 2 Submission for DBFM Co to re-submit to the

Authority.

if

a resubmitted High Value Change Stage 2 Submission is

rejected by the Authority on the ground set out in paragraph
8.2.2{a} {subject to paragraphs 16.3 to 16.4 {if applicable) of

no

this Section 4 {High Vaiue Changes}); or

resubmission of the High Value Change Stage 2

Submission is made within 30 Business Days of the date of the

nctice of rgjection {or such lenger period as the parties may
agree),

then the rolevant Stage 1 Approved Project shall be treated as having
been properly rejectad, the provisions of paragraph 8.3 of this Section 4
(High Value Changes) shall apply and neither the Authority nor DBFM
Co will have any further obligations in refation to the relevant High Value
Change referred to in the High Vaiue Change Stage 2 Submission.

[f a High Value Change Siage 2 Submission is properly rejected by the Authority

8.3

84

8.4.1

Whare this paragraph 8.3 applies {as set out in paragraph 8.2.2{(a}, paragraph
8.2.4 and paragraph 16.4.2 of this Section 4 {High Value Changes)) the Authority
shalt not be required to reimburse or compensate DBFM Cao in respect of any
costs relating to the High Value Change including the Change Management Fag.

DBFM Co fails to provide a response to an Authority Change
Notice in accordance with paragraph 3.1 of this Section 4 {High
Value Changas); of
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8.4A

8.4B

842 {where applicable} DBFM Cg fails to pravide a High Value Changs
Proposal in accordance with paragraph 3.4 of this Saction 4 {High
Value Changes), or

8.4.3 DBFM Co fails to submit a High Value Change Stage 2
Submission in accordance with paragraph 4.1.2 of Section 4
(High Value Changes); or

844 the Authority has validly rejected a High Vaiue Change Stage 2
Submisslon In accordance with paragraph 8.2 and the maiter has
not been referred to the Dispute Rasolution Procedure orf any such
dispute has been determined as described in paragraph 16.4.2 of
this Section 4 {High Valua Changes),

then, subject to paragraph 17 of this Section 4 (High Value Changes) the Authority
may notify DBFM Co that the High Valus Change Nctice is withdrawn and,
foffowing such notification, may procure the implementation of the High Value
Change without further recourse o DBFM Co, but the Authority must ensure that
the High Vatue Changa is carried out in accordance with Good Indusiry Practice
and to the standards that would have appiied tc DBFM Co if it had implemented
the High Value Changs.

if DBFM Co considers that the implementation of a High Value Change by the
Authority pursuant to paragraph 8.4 impacts on the performance {and/or the cost
of performance {including, without limitation, fifecycle costs}) of the Project
Qperations then it may notify the Authority {providing full details) cf the same
{including the DBFM Co’s proposals for changes required to the Project
Operations or changes to the cost of performance {including, without limitation,
lifecycle costs) of the Project Qperations in either case as a resuit of the relevant
High Value Changa {the "HY Required Changes”)} and the parties shall seek to
agree:

{a} the impact of the ralevant High Value Change on the performance
{and/or the cost of performance (including, without limitation,
lfecycle costs)) of the Project Operations, and

{) the HV Required Changes.

if the parties have besn unable fo reach agreement on these matiers within 20
Business Days of notification by DBFM Co pursuant to this paragraph 8.44 then
aither party may refer the matter to the Dispute Resolution Procedure.

Any HV Reguired Changes agreed or determined pursuant fo paragraph 8.4A
above shall be deait with by the Authority's Representative issuing an Authority
Change Notice and the relevant provisions of this Schedule Part 16 (Change
Protocol) shall apply except that:

(a) DBFM Co may give notice to the Autherity's Representative that it
objects 0 such an Authority Change Notice only on the grounds
that the implementation of the Changa would not give effect to or
compiy with the HV Required Changes;

{b) the Authority shall {i} agres the implementation of the Low Value
Change; or (i} confirm the estimate for the Medium Value Change;
or (iii) approve the High Value Change Stage 2 Submission, {as
appropriate) in respect of the Change in accordance with the
relevant provisions of this Schedute Part 16 {Change Protocol);

(c} the Authority shall not be entitled to withdraw any Authority
Change Notice or its agreement as to the implementation of the
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Low Value Change, confirmation of the estimate for the Medium
Vaiue Change or approvai of a High Value Change Stage 2
Submission {as appropriate}, issued in accordance with this
paragraph 8.4B.

if a High Value Change Stage 2 Submission is improperly rejected by the Authority

10

8.5 Where this paragraph 8.5 applies (as sef out in paragraph 5.2.1{k}, paragraph
522 paragraph 8.2.2{b} and paragraph 16.4.1}), the Incurred Change
Management Fee and Third Party Cosis incurred by DBFM Co to prepare the
High Value Change Proposal and Stage 2 Submission, which shall be in
accordance with the activities and budget referred fo in paragraph 3.4.4 of this
Section 4 {High Vajue Changss), in refation to the relevant High Value Change
will be paid by the Authority within ten {10} Business Days of the date an which
DBFM Co receives written notice of the rejection or the date of the deemed
rejection {as the case may be) with tha date of the rejection or the deemad
rejection {(as the case may be} being the Calculation Date for the purposas of
calculating the amount of the Incurred Change Management Fee {unless a
diffarent Calculation Date is expressly stated in this Section 4 (High Value
Changes) in relation to the cireumstances giving rise to the entiternent of DBFM
Co to be paid the Incurred Change Management Fee}.

Information and notifications by the Authority fo DBFM Co and cooperation of the
Authority

9.1 The Authority must notify DBFM Co as soon as it becomes awara of any matter
which may have a reasonably foraseeabls material advarse effect on the viability
of any High Value Change including any:

911 planning issues likely to cause a material delay in the anticipated
programmae for the High Value Change or material cost increases;
and

94.2 changes to funding which the Authority receives or to the way in
which funding may be applied, sither or both of which may affect
whether a High Value Change is Affordable.

9.2 The Authority shall provide reascnable assistance to DEFM Co in relation to the
procuremant by DBFM Co of all relevant Consents.

Change Management Fee
The Change Management Fee is to reimburse DBFM Co for the time spent by its employces
in projest managing the development, procurement and implementation of the High Value
Change and shali:
1041 be based on actual #me spent {validated by time sheets};
10.2 be calculated at the dally rates as set out in Appendix 2 Part 3 to this Schedule
Part 16 (Change Frotocof), hut capped at the sum set out in the High Value
Change Propesai;
10.3 not include the time of any person who is not employed by DBFM Co;
104 not inciude any mark-up or profit or additional overheads;

10.5 be paid in three stages as follows:

10.5.1  on Stage 1 Approval;
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iR

12

13

14

10.5.2 on Stage 2 Approval, and

10.5.3 when any works invoived in the High Value Change have been
completed,

and ai each stage DBFM Co shall charge the Authority {subject to tha applicable cap) only
for the time incutred by its staiff up to completion of that stage.

Implementation of the High Value Change

DBFM Co must implement any High Value Change approved by the Auihority so as to
minimise any inconvenience to the Authority and o the provision of Community Services in
accordance with the Approved Project. Whare an extension of time has been agreed as part
of the Stage 2 Approval the ralevant Phase Completion Dates shall be extended as agreed
in the Approved Project.

Method of Payment of Authority Contribution

12.1 This paragraph 12 shall apply where Capital Expenditurs for an Approved Project
is to be funded in whole or part by the Authority.

12.2 DBFM Co shall invoice the Authority for Capital Expenditure incurred by DBFM
Co to implemant a High Value Change that is {o be borne by the Authority
according io the payment schedule set out in the High Value Change Stage 2
Submission as referred to in paragraph 3.4.11 of this Section 4.

123 The Authority shali make a payment to DBFM Co within fifteen {15} Business
Days of receipt by the Autharity of invoices presented to the Authority icomplete
in all material respects} in accordance with paragraph 12.2 of this Section 4,
accompanied by the relevant evidence {where appiicakie} that the relevant part
of tha High Vaiue Change has been carried out.

Adjustment to Annual Service Payment

Any adjustment to the Annual Service Faymen! which is nacessary as a result of the
impiernentation of a High Value Change shall be calculated in accordance with Section & of
this Schadule Pant 18 {Change Protecoh,

Due Diligence

14.1 Where the Authority is funding the High Value Change, DBFM Co shall procure
that the Senior Lenders shall not withhold or delay any consents which are
required pursuant to the Senior Financing Agreements to such High Value
Change other than on the basis that the Senior Lenders, acting pursuant to the
terms of the Senior Financing Agreements, reasonably believe that one or more
of the circumstances set out in paragraphs 1.2.1 t¢ 1.2.8 of this Section 4 {High
Value Changesy apply.

14.2 Where the Authority is not funding the High Value Change, DBFM Co shall
procure that the Senior Lenders do not unreasonably withhold or delay any
consents which are required pursuant to the Sanior Financing Agreements o
such High Value Change other than on the basis that the Senior Lenders, acting
pursuant to the terms of the Senior Financing Agreements, reasonably believe
that one or more of the circumstances sel out in paragraphs 1.2.1 1o 1.2.8 of this
Section 4 {High Valua Changes)} apply.

14.3 The parties agree thal the Senior Lenders may carry out legal, financial,
insurance and technical due diligence on any proposal for a High Value Change.
The parties shall agree a budget for the due diligence provided that the costs
may not exceed the lower of {i) 3% of the overall value of the High Value Change
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15

16

144

14,5

in guestion or {jii} fifty thousand pounds {£50,000) unless, in either case, tha
parties (acting reascnably) agree otherwise. Any costs incurred by DOBFM Co as
a result of the Senior Lenders due diligence will be reimbursed by the Authority
following the conciusion of the process in this Sectien 4 (High Vaiue Changes)
within ten {10} Business Days of DBFM Co submitting an nvelce for and
evidence of such costs, subject to the invoices being in accordance with the
agreed budget.

It is acknowledged that High Value Changas {particularly whare they Involve a
change 1o the Works or the Facilities) may require autheorisation from the insurere
under the Required Insurances. DBFM Co shall notify the relevant insurance
broker immediately upon any material High Value Change being agreed
{materiality being judged in relation to the size and nature of the scope of the
High Value Change).

The parties agree that paragraph 14.2 of this Section 4 {High Value Changes} of
this Schedule Part 16 (Change Protocof) does not oblige the Senior Lenders to
provide any additionat funding for the relevant High Value Change, which shall
be in their absolute discretion.

Project Documentation

15.1

152

Disputes

16.1

18.2

16.3

16.4

The enly changes to the Project Documeants or Ancillary Docurnents to be made
as a result of a High Value Change shall be those identified in the Approved
Project (subject to any amendments to it agreed by the parties).

DBFM Co shali, on compietion of the Change, update the as-built drawings and
the operating and maintenance manuais as necessary to raflect the High Vaiue
Change.

Except as otherwise expressly provided, any dispute concerning any matter
referred to In this Section 4 (High Value Changss} may be referred by either
party to the Dispute Resclution Procedure.

The Authority shall not be entitled fo approve a High Value Change Proposai or a
High Value Change Stags 2 Submission that is the subject of a dispute until the
dispute has been determined.

1f the Authority rejecls a High Value Change Stage 2 Submission pursuant {a the
provisions of paragraph 8.2.2{a} of this Section 4, DBFM Co shali be entitled to
refer the matler for consideration under the Dispute Resolution Procedure within
ten {10} Business Days after receiving written notice of the Authority's decision.

lf, following a referral to the Dispute Resplution Procedure, it is agreed or
determined:

16.4.1  that the High Value Change rejected by the Authority pursuant to
paragraph 8.2.2{a} of this Section 4 met the Approval Criteria the
Authority shailt either:

{a} declare that the relevant High Vaiue Change has
received Stage 2 Approval and that High Value
Change shall proceed; or

b} declare that #is rejection of the relevant High Valus
Change be ireated as an improper rejectior and that
the provisions of paragraph 8.5 of this Section 4 (High
Value Changes) shall apply
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17

16.4.2 the High Value Change did not meat the Approval Criteria, save in
one of the respects referred to in paragraphs 8.2.2{b)i) or
8.2.2{b}(ii} the provisions of paragraph 8.3 of this Section 4 {High
Vatue Changes) shall apply.

The Authority is not enfitted to withdraw an Authority Change Notice and procure
implementation of a High Value Change in respect of which there is a dispute that has been
referred to the Dispute Resolution Procedure, unless that dispute has been determined in its
favour and DBFM Co has not cenfirmed to the Authority in writing within five (5) Business
Days of the date of the datermination that it will comply with its obligations under this
Sectlon 4 in accordance with the determination.
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SECTION §

DBFM CO CHANGES

If DBFM Co wishes to infroduce a DBFM Co Change, it shalf serve a notice containing the
infarmation required pursuant to paragraph 2 ot this Section 5 {DSFM Ceo Changes) (a
“DEFM Co Notice of Change’) on the Authority,

A DBFM Co Notice of Change shail;

2.1

22

2.3

2.4

set out the proposed DBFM Co Change in sufficient datail to enabis the Authority
to evaluate it in Ul

specity DBFM Co's reasons for preposing DBFM Co Change;

indicate any implications of DBFM Co Change;

indicate what savings, if any, wil be generated by DBFM Co Change, including:
241 whethet a raduction of the Annuval Sewice Payment is; or

2.4.2 whether such savings will be paid to the Authority in a lump sum,

in each case giving detalls in accordance with paragraph 8 of this Seclion 5 (DBFM Co

Changes;

2.5

2.6

indicate whether there are any critical dafes by which a decision by the Authority
is required; and

request the Authority to consuit with DBFM Co with a view to deciding whether to
agree to DBFM Co Change and, if so, what consequential changes the Authority
requires as a resuit.

The Authority shall evaluate DBFM Co Notice of Change in good faith, iaking into account
all relevant issues, including whether:

31

32

aa

3.4

3.5

3.6

a revision of the Annual Service Payment will occur;

the DBFM Co Change may affect the quality of the Services and/or the Works or
the likefihood of successful compietion of the Warks and/or delivery of the
Services [or any of them);

the DBFM Co Change will intertere with the relationship of the Authority with third
parties;

the fnancial strength of DBFM Co is sufficient to perform the Works and/or
Services after implementation of DBFM Co Change;

the value and/ar fife expectancy of any of the Facilities will be reduced; or

the DBFM Co Change materially affects the risks or costs 0 which the Authority
is exposed.

As spon as practicable after roceiving DBFM Co Natice of Change, the parties shall meet
-and discuss the maiters referred to in it, including in the case of a Relevant Change in Law
those maiters referred to in Clause 32.4 of this Agreement. During discussions the Authority
may propose modifications to, or accept or reject, DBFM Co Notice of Change.
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if the Authority accepts DBFM Co Natice of Change (with or without modification) the parties
shall consuit and agree the remaining details as soon as practicable and upon agreement
the Authatity shall issue a notice confirming DBFM Co Change which shali set out the
agreed DEFM Co Change and:

a1 shall enter into any documents o amend this Agreement or any relevant
Anciflary Document which are necessary fo give effect to DBFM Co Change;

5.2 subject to paragraph 7 of this Sectinn & (DBFM Co Changes), the Annual Service
Payment shajl be revised in accordance with Section 6 {Changing the Financial
Model) ot this Schedule Part 16 {Change Prolocof); and

5.3 DBFM Co Change shall be implemented whhin the period specified by the
Authority in its notice of acceptance.

it the Authority rejects DBFM Co Notice of Change, it shall not be obliged to give its reasons
for such a rejection and DBFM Co shali not be entitled to reimbursement by the Autharity of
any of its costs involved in the preparation of DBFM Co Notice of Change,

Unless the Authority's written acceptance expressly agrees to an increase in the Annuai
Service Payment or that DBFM Co should be entitled to rejfief trom any of its obligations,
there shall be no increase in the Annual Service Payment ar relief granted from any
obligations as a result of a DBFM Co Change.

it a DBEM Co Change causes, or will cause, DBFM Co's costs ar those of a sub-contractor
to decrease, there shall be a decrease in the Annual Service Payment such that any cost
savings {following deduction of costs reasonably incurmed by DBFM Co in implementing
such DBFM Go Change) will be shared on the basis of filty per cent (50%;) of the saving
being retained by DBFM Co and fitty per cent {00%:;} of the saving being pald to the Authority
as a lump sum within ten {10) Business Days of agreemsnt or determination or by way of
revision of the Annual Service Payment pursuant to Section 6 (Changing the Financial
Modzal) of this Schedule Part 16 {Change Frofoco!).

272



SECTION &
CHANGING THE FINANCIAL MODEL
Frocedure
1 If a Relevant Event accurs, the Financial Model shall be adjusted in accordance with this
Section 8 {Changing the Financial Mode)) of this Schedule Part 16 {Change Proiocol.
Adjusting the Logic or Formulae

2 lf it is necessary fo make a Logic Adjustment to permit an Input Adiustiment or Assumption
Adjustment to be made, DBFM Co shall make such Logic Adjustmeant only:

2.1 ta the extent necessary;
22 in accordance with geherally accepted accounting principles in the United
Kingdom; and
23 50 as to leave DBFM Cao in ne better and no worse a posttion.
3 In order to democnsirate that the canditions In paragraph 2 are met, DBFM Co shall prepare:
3.1 a run of the Financial Model before making any Assumption Adjustment or Input

Adjustment and immediately prior o making the Legic Adjustment; and

3.2 a run of the Financial Mode! immadiately following the Logic Adjustment which
shows that DEFM Ce is in no worsa and no beiter a position following the making
of the Logic Adjustment.

Adjusting the Assumptions

4 Subject to paragraph 5, DBFM Co may make an Assumption Adjustmant se that the
Assumptions in the Financial Medel| reflect:

4.1 reascnable economic assumptions prevailing at the Adjustment Date; and

4.2 reasonably foreseeabie changes in the prospective technical perfarmance of the
Project arising s a result of the Relevant Event,

5 in making Assumption Adjustrnents, DBFM Co may make such adiusiments only insofar as
they relate to the Relevant Event, and such adjustments shall not have effect in relation 1o
any period prier to the Adjustment Date, nor in relation to any aspect of the Project other
than the Relevant Event in the pericd follewing the Adjustment Date.

Adjusting the Inputs

B CBFM Co may make Input Adjusiments to the extent raquired to reflect the Estimated
Change in Project Casts arising out of the Relevant Event.

Adjusting the Annual Service Payments

7 In order to calculate the adjustment to be made to the Annual Service Payments, DBFM Go
shall run the Financial Madel after making the Logic Adjustments, the Assumption
Adiustments and the Input Adjustments relating to the Relevant Event and permitted by this
Seclion 6 {Changing the Financial Modal) of this Schedule Part 16 {Change Protoco) so
that, following the Relevant Event, it is in no beiter and no waorse a position than it would
have been # no Relevant Fvent had occurred,
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B The Annual Service Payments shali be adjusted by such amount as leaves DBFM Ca,
feliowing tha Relevant Event, in no better and no worse a position than it would have besn if
no Releyant Event had accurred.

No better and no worse

g Any reference in this Agreement to “no better and no worse” or to leaving DBFM Co in “no
better and no waorse a position” shall be consirued by reference to DBFEM Co's:

9.1 rights, duties and liabilities under or arising pursuant to performance of this
Agreement, the Funding Agreements, the Construction Contract and Service
Contracts: and

9.2 ability to perfurm its obligations and exercise its rights undar this Agreement, ihe
Funding Agreements, the Construction Cantract and Service Coniracts,

so as to snsure that;
9.3 DBFM Co is left in a position in relation {o the Key Ratios which is no better and
nc worse in the Post-Adjustment Financial Modesl than it is in the Pre-Adjustment
Financial Model; and
8.4 following the making of the Adjustments, the ability of DBFM Co to comply with

this Agreement is not adversely affected or improved as a consequence of the
Relevant Event.
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SCHEDULE PART 17

COMPENSATION ON TERMINATION

SECTION 1

COMPENSATION ON TERMINATION FOR AUTHORITY DEFAULT AND VOLUNTARY

TERMINATION

Compensation on Termination for the Authority Default and Yeluntary Termination

1.1 H DBFM Co terminates this Agreement pursuant to Clause 3¢ {Aufhority Cvents
of Defaulf) or the Authority terminates this Agraement pursuant to Clause 42.1
the Authority shall pay to DBFM Co the "Authority Default Termination Sum*
as set out in paragraph 1.2.

1.2 Subject to paragraphs 1.4 to 1.8 balow the Authority Default Termination Sum
shali be an amount equal to the aggregate of:

1.2.1
1.2.2

1.2.3

the Base Senior Debt Termination Amount;
Redundancy Payments and Sub-Contractor Losses; and
the amount for which the share capital of DBFM Co and the

Subordinated Debt could have been scld on an open market basis
basad on the Relevant Assumptions,

LESS, 1o the extent it is a positive amount, the aggregate of without double counting in
relation to the calculation of the Base Senior Debt Termmination Amount or the amounts

below:

1.2.4

1.2.5

the value of any right of DBFM Co to receive insurance proceeds
{save where such insurance proceeds are held in the insurance
Proceeds Account and are to be applied in accordance with
Clause 53.19 of this Agreement in reinstatement, restoration or
raplacement or, In the case of any third party legal liability or
employer's liahility, in safisfaction of the claim, demand,
proceeding or liability} or sums due and payable from third parties
{but only when received from third parties) but excluding any
claims under any Sub-Contracis or claims against other third
narties which have not been determined or have been determined
but not yet paid provided that in such case DBFM Co shall assign
any such rights and claims under the Sub-Contracts or claims
against other third parties to the Authority and give the Authority
reasonable assistance in prosecuting such claims;

to the extent realisaed before the Invoice Date the market value of
any other assets and rghts of DBFM Co {other than thase
transferred to the Authority pursuant to this Agreement) less
llabllities of DBFM Ce properly incurred in carrying out s
opfigations under this Agreement as at the Termination Data
provided that no account shouid be taken of any liabilittes and
obfigations of DBFM Co arising out of:

{a} agreements or arrangements entarad into by DBFM
Co to the extent that such agreements or
arrangements were not entered into in cennection
with DBFM Cco's ohligations in relation to the Project;
or
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2

1.3

1.4

1.5

1.6

1.7

{b} agrasments or arrangements entered into by DBFM
Co to the extent that such agreements or
arrangemants were noi entered into in the ordinary
course of business and on commesrcial arm's length
terms; and

1.2.6 amounts which the Authority is entitted to set off pursuant to
Clause 48,12 of this Agreament.

To the extant that such assets and rights referred to in paragraph 1.2.5 above
are not realised and applied by the invoice Date, DBFM Ce shail on payment of
the Authority Default Termination Sum assign sUch asssts and rights to the
Authority.

If the aggregate of the amounts referred to in paragraphs 1.2.1 and 1.2.3 is lass
than the RAevised Senior Dabt Termination Amaunt, then the Autherity Default
Termination Sum shall be increased so that it is equal to the aggregato of the
Revised Senior Debt Termination Amount and the amouni referred to in
paragraph 1,2.2 LESS, without double counting in relation to the calcutation of
the Revised Senior Debi Termination Amount, the amounts referred o in
paragraphs 1.2.4 {o 1.2.6 above; provided always that {a) the amount referred to
in paragraph 1.2.2 shall only be paid to tha extent that DBFM Co has
demansirated to the reasonable satisfaction of the Authority that the amount will
not be applied {in whole or in parl) in payment of any Disfribution and (b) if, at the
time of termination, there are any Additional Permitted Borrowings cutstanding,
no Sub-Contractor Losses shall be pald in respect of any Sub Contract in
circumstances where there s an event of defauit under such Sub-Centract which
would entitle DBFM Co to terminate such Sub-Contract.

If a Distribution is made whilst any Additional Permitted Barrowing is cutstanding
and DBFM Ce has wilfully, or through gross negtigence failed to comply with its
obligaions under clause 9.4.4{a) of the Funders' Direct Agreement then in
addition to the deduction of the Distribution made pursuant to paragraph v of the
definition of Revised Senior Debt Termination Amount, the Authority shall be
entitlad o set oft the value of that Distributicn a second time against the Authority
Default Termination Sum, provided that the amount of the Authority Default
Termination Sum shall never be less than the Revised Senior Debt Termination
Amount.

it DBFM Co has wilfully or through gross negligence failed to compiy with its
obligations under clause 9.4.4{b) of the Funders' Direct Agreement and there has
basn an overstatement of the cash balances by BBFM Co as at that date which
has caused the Authority fo reasonably believe that it would be required to pay a
lesser sum at the Termination Date than it actually is required to pay under the
terms of this Section 1 {Compensation on Termination for Authority Default and
Voluntary Termination}, then the Authority Default Termination Sum shall be
reduced by the amount of such overstatemsnt {fo the extent such overstatement
is stil applicable at the Termination Date}, provided that the amount of the
Authority Defauit Termination Sum will never be less than the Revised Senior
Dabt Termination Amount.

The Authority Default Termination Sum shall be payable in accordance with
Section 5 {Genera) of this Schedule Part 17 {Campensation on Termination).

NOT USED.
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SECTION 2

COMPENSATION FOR DBFM CO DEFAULT

1 [f the Authorify terminates this Agreement pursuant to Clause 40 (DBFAM Co Events of
Defaulf), with the excaption of fermination pursuant to Clause 40.1.3{a}, the Authority shall
pay to DBFM Co such sum as is calculated according to this Section 2 {Compensation for
DBFM Co Defaull) of this Schedule Part 17 {Compensation on Termination).

2 RETENDERING ELECTION

2.1

The Authority shall be entitled to retender the provision of the Project Cperations
in accordance with paragraph 3 {Retendsring Procedure} and the provisions of
paragraph 3 {Hetendering Procedurs) shall apply i:

2.1.1 the Authority notifies DBFM Co on or before the date falling twenty
{20} Business Days after tho Termination Date that it intends to
retender; and

2.1.2 there is a Liquid Market; and either

(a) the Senior Funders have not exercised their rights to step-in
under clause & {Represgniative} of the Funders' Direct
Agreement; or

b DBFM Co or the Senicr Funders have not procurad the transfer
af DBFM Co's rights and liabilities undar this Agreement {0 a
Suitable Substitute Coniractor and have failed o use all
reasonable efforts to do so

but otherwise the Authority shall not be entilled to re-tender the provision of the
Project Operaticns and paragraph 4 {No Retendering Procedure} shall apply.

3 RETENDERING PROCEDURE

3.1

3.2

3.3

3.4

3.5

The objective of the Tender Process shall be to enter into a New Agreement with
a Complant Tenderer,

The Authonty shall {subject to any legal requirements preventing it from doing
so} use all reasonable endeavours to complete the Tender Process as scon as
practicabla.

The Authority shall as soon as reasonably practicable notify DBFM Co of the
Qualification Criteria and the other requirements and terms of the Tender
Process, including the fiming of the Tender Procass, and shall act reasonably in
setting such requirements and terms.

DBFM Co autherises the release of any information by the Authority under the
Tender Process which would otherwise be prevented under Clause B1
{Contidentiality} that is reasonably required as part of the Tender Frocess.

For al| or any part of a month, falling within the period trom the Termination Date
to the Compensation Date, the Authority shall pay tc DEFM Co:

3.5.1 the Post Termination Service Amount for each ccmpleted month,

on or before the date faliing ten (10) Business Days after the and
of that month; and
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3.8

3.7

3.8

3.9

3.10

3.11

3.12

352 the Post Termination Service Amount far the period from the end
ot the fasi completed month untif the Compensation Date, on or
before the date falling twenty {20) Business Days after the
Compensation Date.

DBFM Co may, at its own cost, appoint a person to menitar the Tender Process
for the purpose of manitoring and reporting to DBFM Co and the Senior Funders
on the Authority's compliance with the Tender Process.

The Tendar Procass Monitor shail enter into a confidentiality agreement with the
Authority in a form acceptable to the Autharity and shail be entitied to attend ali
meetings relating to the Tender Process, inspect copies of all the tender
documentation and bids and maks representations to the Authority as to
compiiance with the Tender Process. The Authority shall not be bound to
consider or act upon such representations but acknowledges that such
representations may be refered o by DBFM Co in the event that DBFM Co
refers a dispute as to the Adjusted Highest Compliant Tender Frice to the
Dispute Resolution Pracedure. The Tender Process Monitor will not disclose
confidential information to DBFM Co or the Senior Funders or any other person
{and shall provide an undertaking to the Autherity to such effect as a condition of
hiz appointment) but shall be entitted to advise DBFM Co and the Senior
Funders on whether it considers that the Authority has acted in accordance with
the Tender Process and correctly determined the Adjusted Highest Compliant
Tender Price.

tf any Post Termination Service Amount is less than zero then it may be carried
forward and may be set off against any future positive Post Termination Service
Amounts.

The Autherity shall require bidders to bid on the basis that they will receive the
banefit of any outstanding claims under material darnage insurance policles and
the amount {if any) standing to the credit of the Insurance Proceeds Account on
the date that the New Agreement is entered into.

As soon as practicablz after tenders have boen recaived, the Authority shail
{acting reasonably} review and assess the Compliant Tenders and shali notify
DBFM Co of:

3.10.1  the highest Compliant Tender price;
3.10.2 the Tender Costs; and
3.10.3  its caiculation of the Adjusted Highest Compliant Tender Frice.

It DEFM Co reters a dispute relating to the Adjusted Highest Compliant Tender
Price to dispute resolution in accordance with Clauss 56 (Dispute Resolution},
the Authority shall irrespective of such disputs be entitled to enter into a New
Agreemant.

The Adjusted Highest Compiiant Tandsr Price shall be paid in accordance with
Section 5 {General) of this Schedule Part 17 {Compensation on Termination}.

Subject to paragraphs 1.6 and 1.8 of Saction 5 {Genera) of this Schedule Part
17 (Compensation an Termination), if the Authority has not pald an amount equal
to the Adjusted Highest Cornpliant Tender Price to DBFM Co on or before the
date fafing two years after the Temmination Date then the following provisions of
this paragraph 3 shall not apply to that termination and the provisions of
paragraph 4 (No Retendering Procedurs) shail apply instead.
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3.14 The Authority may elect at any time prior 1o the receipt of & Gompliant Tendet, to
follow the no retendering procedure under paragraph 4 (No Refendering
Procedurs) by natifying DBFM Co that this elaction has been made,

NO RETENDERING PROCEDURE

4.1 Subject to paragraph 4.2, {f the provisions of this paragraph 4 {No Refendering
Procedure) apply DBFM Co shall not be entitled to recsive any Post Termination
Service Amount,

4.2 It the Authority elects to follow the no ratendering procedure In accordance with
this paragraph 4 {No Retondering Procedure) after it has elected to follow the
procedure undar paragraph 3 {Retendering Procedure), then the Authority shall
continue to pay to DBFM Co each Post Termination Service Amount unti the
Compensation Date, in accordance with paragraph 3 {Refendering Procedure).

4.3 In agreeing or determining the Estimated Fair Value of the Agreement the parties
shall ke nbiiged to tallow the principles sat out below;

4.3.1 all forecast amounts of revenues and costs should be calculated in
nominal terms at current prices, recognising the adjustment for
indexation in respect ot forecast inflation betwesn the date ot
calculation and the forecast payment date(s) as set out in this
Agreement;

4.3.2 the tatal of ail paymenis of the full Sarvice Payments forecast to
be made from the Termination Date to the Expiry Date shail be
calculated and discounted af the Discount Rate;

4.3.3 the total of all costs reasonably forecast to be incurred by the
Authority as a result of termination shaft be calculated and
discounted at the Discount Rate and deducted from the payment
calcutated pursuant to paragraph 4.3.2 above, such rcosts to
inciude {without double counting}:

{a} a reasonable risk assessment of any cost overruns that will
arise, whather or not forecast in the relevant base case;

(b} the costs of providing the Services reasonably forecast io be
incurred by the Authority from the Temmination Date to the
Expiry Date in providing the Project Operations to the standard
required; and

{c) any ractification costs required to defiver the Project Operations
to the standard required {including any costs reascnably
forecast to be incurred by the Authority to complete the Worlks)
and additional operating costs required to restore operating
services standards less (to the extent that such sums are
included in any calculation of reclification costs for the
purposes of this paragraph) the aggregate of;

i any insurance procesds received {or held in the
Insurance Proceads Accounty or which will be
received pursuant to policies maintained in
accordance with Clause 53 {Insurance): and

§. amounts payable by the Authority in respect of

Capital Expenditure under this Agreement which
have not been paid,
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4.4

4.5

in @ach cass such costs to be foracast at a lavel that will defiver the Services to
the standards required by this Agreemant,

if the parties cannoi agree on the Adjusied Estimated Fair Vaiue of the
Agreament on or befors the date falling twenty {20) Business Days after the dat=
on which the Authority elected or was required pursuant to paragraph 2
{Retendering Efection} or paragraph 3 {Refendsring Frocedure; fo foliow tha no
relendering procedure in accordance with this paragraph 4 {No Aofendsring
Procedurs), then the Adjusied Estimated Fair Value of the Agreement shall be
determined in accordance with Clause 56 (Dispufe Resolution).

The Adjusted Estimated Fair Value of the Agreemant shall be paid In accordance

with Section 5 {Geperal) of this Schedule Part 17 {Compensation on
Termination).
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SECTION 3

CONSEQUENCES OF TERMINATION FOR FORCE MAJEURE

CONSEQUENCES OF TERMINATION FOR FORCE MAJEURE

14

1.2

i DBFM Co or the Authority terminaies this Agreement pursuant to Clause 31.1
(Force Majeure} or Clause 53.14.2 the Authority shall pay to DBFM Co the
“Force Majeure Termination Sum” as set out in paragraph 1.2.

Subject fo paragraphs 1.4 to 1.6 below the Force Majeure Termination Sum shali
be an amouni equal to the aggregate of:

1.2.1

122

1.2.3

1.24

the Base Senior Debt Termination Amount;

HRedundancy Paymonts and Sub-Contractor Losses (but excluding
theretrom any claims for ioss of profit);

an amount equal to the Subordinated Debt lass an amount equai
to the aggregate of payments of interest paid on the Subordinated
Debt provided that where such figure is a negative number it shall
be instead fixed at zero; and

an amount equal to all amounts paid to DBFM Co by way of
subseription for shares in the capital of DBFM Co less dividends
and other distributions paid to the shareholders of DBFM Co
provided that where such figure is a negafive number it ghall be
instead fixed at zoro;

LESE, to the extent i is a positive amount, the aggregate of {without double
counting) in relation to the calculation of the Base Senior Debt Termination
Amount or the amounts below:

1.2.5

1.2.6

{a)

the value of any right of DBFM Co to receive insurance proceeds
{save where such insurance proceeds are held in the Insurance
Proceeds Account and are to be applied in accordance with
Clause 53.18 of this Agreement in reinstatement, restoration or
replacement, or in the case of third parly legal liability or
empiayer's jiability, in satisfaction of the claim, demand,
praceeding or liability} or sums due and payable from third parties
{but only when received from third parties) but excluding any
claims under any Sub-Contracts or claims against cther third
parties which have not been determinad or have been determined
but not yet paid pravided that in such case DBFM Co shall assign
any such rights and claims under the Sub-Contracts or claime
against other third parties to the Authority and give the Authority
reasonablo assistance in prosecuting such cfaims;

to the extent realised before the Invoico Date, the market value of
any cother assets and rights of DBFM Co {cther than those
transferred to the Authority pursuanmt to this Agreement) less
liabilities of DBFM Co properly incurred in carrying out its
obligations under this Agreement as at the Termination Date
provided that no account shouid be taken of any liab#ities and
obligations of DBFM Co arising out of:

agreements or arrangements entered into by DBFM Co to the
extent that such agreements or arrangements were not entered
into in connection with DBFM Cao's obligations in relatien to the
Froject; and
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1.3

1.4

1.5

1.6

1.7

(b) agraements or arrangements entered into by DBFM Cao to the
extant that such agreements or arrangements were not entered
into in the ordinary course of business and on commercial
arm's langth terms; and

1.2.7 amounts which the Authority is entifled to set off pursuant to
Glause 48.12 of this Agreement,

To the extent that such assels and rights raferred to in paragraph 1.2.6 above
are not reallsed and applied pursuant to that paragraph DBFM Co shall on
payment of the Force Majeure Termmination Sum assign such assets and rights to
the Authority.

If the aggregate of the amounts referred to in paragraphs 1.2.1, 1.2.3 and 1.2.4
is less than the Revised Senior Debt Tarmination Amount, then the Force
Majeure Termination Sum shalf be increased so that i is equal to the aggregate
of the Revised Senior Debt Termination Amount and the amount referred to in
paragraph 1.2.2 LESS, without double counting in relation to the cafculation of
the Fevised Senior Debt Termination Ameunt, the amounts referred to at
paragraphs 1.2.5 to 1.2.7 above; provided always that {a) the amount referred to
In paragraph 1.2.2 shall only be paid to the extent that DBFM Co has
demonstratad to the reasonable satisfaction of the Authority that the amcunt will
not be pald (in whole or in part) in payment of any Distributfon and (b} if, at the
ime of termination, there are any Addiional Permitted Borrowings outstanding,
no Sub-Contractor Losses shall be paid in respect of any Sub Contract in
circumstances whare there is an event of default under such Sub-Contract which
would entitle DBFM Co to terminate such Sub-Contract.

If a Distribution is made whilst any Additional Permitted Borrowing is outstanding
and DBFM Co has wilfully, or through gross negligence failed to comply with its
obiigations under clause 9.4.4{a) of the Funders' Direct Agreement then in
addition to the deduction of the Distribution made pursuant to paragraph v of the
definition of Revised Saniar Debt Termination Amount, the Authority shall be
entitled to set off the value of that Distribution a second time against the Force
Majeure Termination Sum, provided that the amount of the Force Majeure
Termination Sum shall never ba lass than the Revisad Senior Debt Termination
Amount,

lf DBFM Co has wilfully or through gross negligence failed to comply with its
obligations under clause 9.4.4{b} of the Funders' Direct Agreament and thera has
been an ovarstatement of the cash balances by DBFM Co as at that date which
has causad the Autharity lo reasonably believe that it would be required to pay a
lesser sum at the Tanminaiion Date than it actually Is required to pay undsr the
terms of this Section 3 (Compensation on Terminatfon for Force Majeursy, then
the Force Majoura Termination Sum shall ha reduced by the amount of such
overstatement (to the extent such overstatement is stll applicable at the
Tarmination Date), provided that the amount of the Force Majeure Tarmination
Sum wit never be less than the Revised Senior Dabt Termination Amount,

The Force Majeure Tarmination Sum shall be paid in accordance with Section &
{General) of this Schedule Part 17 (Compensation o1 Termination).
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SECTION 4

CORRUPT GIFTS AND FRAUD, BREACH OF REFINANCING

1 CONSEQUENCES OF TERMINATION FOR CORRUPT GIFTS AND FRAUD, BREACH
OF REFINANCING

1.1

If the Authority terminates this Agreement pursuant to Clause 40.1.3(b) or Clause
44.3 the Auiherity shall pay o DBFM Co an amount equal to the Bevised Senior
Debt Termination Amount;

LESS, to the extent it is a pasitive number, the aggregate of (without doukle counting):

1.2

1.3

1.1.1

the value of any right to receive insurance proceeds (save where
such insurance proceeds are held in the Insurance Proceeds
Account and are to be applied in accordance with Clause 53.19 of
this Agreemant in reinstatement, rastoration or replacement or, in
the case of third party legal liability or empioyer's liabifity, in
satisfaciion of the claim, demand, proceeding or fability} or sums
due and payable from third parties {but onty when received from
third parties} but exciuding any claims under any Sub-Contracts or
claims against other third parties which have nct been determined
or which have been determined but not paid provided that in such
case DBFM Co shall assign any such rights and claims under the
Sub-Contracts or claims against other third parties to the Authority
and give the Authority reasonable assistance in prosecuting such
claims; and

to the extent realised befors the Invoice Date, the market value of
any other assets and rights of DBFM Ceo {cther than those
transferred to the Authority pursuant to this Agreement) less
llabilities of DBFM Co properly incurred in carrying out its
obtigations under this Agreement as at the Termination Date
provided that no account should be taken of any liabifities and
obligations of DBFM Co arising out of;

agreements or arrangements enteraed into by DBFM Co to the
gxtent that such agreements or arrangements were not entered
Into in connection with DBFM Co’s obligations in relation 1o the
Project; and

agreements or arrangements enterad info by DBFM Co to the
extent that such agreements or arrangemenis were nct entered
Into in the ordinary course of business and on commercial
arm's length terms.

To the extent that such assets and rights referred to in paragraph 1.1.2 above
are not realised and applied pursuant to that paragraph, DBFM Co shall, on
payment of the sum referred to in paragraph 1.1 above, assign such assets and
rights to the Authority.

The sum referred to in paragraph 1.1 above shali be paid in accordance with
Section & {(Genera of this Schedule Part 17 {Compensation on Termination.
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SECTION &

GEMERAL

PAYMENT AND INTEREST

Foliowing termination for Authority Defauit, Force Majeure or Corrupt Gifts or Fraud
or following No Retendering

11

1.2

Subject to paragraphs 1.2 and 1.6 below, the Authority shall pay to DBFM Co the
Termination Sum, togather with interest on any Basa Senior Debt Termination
Amount or Revised Senior Debt Termination Amount element of the Termination
Sum at the No Default Interest Rate, on or before the dale faliing 60 days after the
Notice Date provided that, if the Authoriiy fails to pay the Termination Sum in full
by such date, interest shall accrue at the Defauli Interest Rate on any unpaid
amount from (but nat inciuding} such date until the date such amount is paid.

The Authority may, ather than where payment is o be made pursuant to Section 1
{Compensation on Termination for Authority Delault and Voluntary Termination) of
this Schedule Part 17 (Compensation an Terminalion), elect to pay the Adjusted
Estimated Fair Valus of the Agreament or the Bass Senior Debt Tarmination
Amount or the Revised Senior Dabt Termination Amaunt {as relevant} element of
the Tarmination Sum:

1.2.1 in instalments as follows:

{a} wherg the Base Senior Debt Termination Amount or the
Revised Senior Debt Termination Amount or the Adjusted
Estimated Fair Value of the Agreement {as relevant} is greater
than or equal to the Outstanding Principal:

i, in respact of that elemsent of the Bass Seniar Debt
Termination Amount or the Revised Senior Debt
Tarmination Amount or the Adjusted Estimated Fair
Value of the Agreement (as relevant) representing the
OQutstanding Principal, on the dates (the “instalment
Dates”) and in the amounis that DBFM Co waouid
have been requited to pay principal to the Senfor
Funders under the terms of the Credit Agreement had
the Termination Date not accurred; and

il. In respect of the sum {if any} remaining after
deducting the Outstanding Frincipal from the Bass
Senjor Debt Termination Amount or the Revised
Senior Debt Termination Amount or the Adjusted
Estimated Fair Valua of the Agreement {as retavant),
In equal instalments on the Instalment Dates;

{£) where the Base Senior Debt Termination Amount or the
Revised Senior Debt Termination Amount or the Adjusted
Estimated Falr Value of the Agreement {as relevant} is less
than the Cutstanding Frincipal, an the Instalment Dates pro
rata to the amounts that DBFM Co would have been required
to pay to the Senior Funders on each Instalment Date under
the terms of the Credit Agresment had the Termination Date
not occurred; or

1.2.2 as the parties may otherwise agrae.
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1.3

1.4

1.5

Fram the Notice Date uniil the daip of payment, interest shall accrue on any
unpaid element of the Termination Sum at the No Defaulf interest Rate and be
payable on the next cccurring Instalment Date.

If the Authority has elected to pay in accordance with paragraph 1.2 above, it may
{on 28 days’ prior written notice to DBFM Go) elact to pay the outstanding part of
the Adjusted Estimated Fair Value af the Agreement or the Base Senicr Debt
Termination Amount or the Revised Senior Debt Termination Amount {as relevant}
element of the Termination Sum In full on any Instaiment Date. If the Authority:

1.4.1 falls to make a payment DBFM Co in accordance with paragraphs 1.1 or
1.2 or 1.3 abovg; or

1.4.2 breaches Clause 57.4,

OBFM Co may issue a natice to the Authority declaring any unpaid and
outstanding element of {as applicable) the Adjusted Estimated Fair Value of tha
Agreement or the Base Senior Debt Termination Amount or the Revised Senior
Dabt Termination Amount {as relevant) elemant of the Temination Sum and any
accrued but unpaid Interest to be immediatsly dus and payahls.

Ta tho exient that the Adjusted Estimated Fair Value of the Agreement is less than
zoro, then an amount equal to the Adjusted Estimated Fair Valug of ths
Agreement shall be due and payable by DBFM Co to the Authority on the
Compensation Date.

Following Retendering

1.6

1.7

1.8

Subject to paragraphs 1.7 and 1.9, following a retendering axercise under Section
2 {Compensation for DBFM Co Defaulf) of this Schedule Part 17 the Authority
shall pay to DBFM Co an amaunt aqual {0 the Adjusted Highsast Compliant Tender
Price no later than the date fatiing twenty (20} Business Days after the iater of:

1.6.1 the date of the Naw Agreement; and

1.8.2 it DBFM Co has referred a dispute relating to the Adjusted Highest
Campliant Tender Price to dispute resolution pursuant to paragraph 3.11
af Section 2 (Compensation for DBFM Co Defaulf) of this Schedule Part
17, the date on which the dispute is finally determined in accordance with
Clause 56 {Disputs Hesolution,

provided that, to avold doubt, If the dispute referred by DBFM Co to dispute
rasoiution {pursuant to paragraph 1.6.2 above) concerns only a proportion of the
Adjusted Highest Compliant Tender Price then the Authority shali pay the
undisputed praportion of such sum no later than 20 Business Days after the date
referred to in paragraph 1.6.1 above {the "Undisputed Payment Date"} and the
Authority shall pay interest to DBFM Co on any amount of the Adjusted Highest
Compliant Tender Price which has been withheld, from the Undisputed Payment
Date until the date on which payment is due under paragraph 1.6.2 above at the
No Default Interest Rate.

If the Authurity has received all bids from bidders under the Tender Process and
has received a Compliant Tender hut decides not to complete the Tendsr Process,
it shalt notify DBFM Co of this decision and (if the Adjusted Highest Compliant
Tender Price is a positive number} pay to DBFM Co an amount equal to the
Adjusted Highest Compliant Tender Price within 20 Business Days of such
notification.

[f the Authority fails to pay the Adjusted Highest Comphiant Tender Price {or any
propartion thereof} by the date on which payment is due in accordance with
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1.9

paragraph 1.6 or paragraph 1.7 above, the Authority shall pay to DBFM Ca
interest on such unpaid amount, which shall accrue on such amount at the Defauit
Interest Rate from {but no! including) the date on which payment is due in
accordance with paragraph 1.6 or paragraph 1.7 above until such amount s paid.

it the Adjusted Highest Compliant Tender Price is zaro or a negative numbsar then,
on eniering into the New Agreement with the New DBFM Co, the Authority shal!
have no obligation to make any payment to DBFM Co and {if a negative number)
an amount equal to the Adjusted Highest Compiiant Tender Price shall be dus and
payable by DBFM Co to the Authority on the date of the New Agreement or (where
paragraph 1.7 applies} within 20 Business Days of notification from the Authority
pursuant to that paragraph.

2. Full and Final Settlement

2.1

2.2

3. Costs

Any and all sums irrevocably paid by the Authority to DBFM Co under this
Schedule Part 17 {(Compensation on Termination) wii be in full and final
settlement of each party's rights and claims against the other for breaches and/ar
termination ot this Agreement and any other Project Document whether under
contract, detlict, restitution or otherwise but without prejudice to:

211 any antecedent liability of DBFM Co to the Authority which the Authority
has been unable 10 sef off pursuant fo Clause 45.13 of this Agreement;

212 any antecedent lighility of either party to the other that arose prior to the
Termination Date {but not from the termination itself} to the extent such
iiability has not already bsen taken into account in determining or
agreeing the Authority Default Termination Sum, Adjusted Highest
Compliant Tender Price, or Adjusted Estimated Fair Value of the
Agreement, the Force Meajeure Termination Sum or the sum due in
accordance with Section 4 (Corrupt Gifts and Fraud, Breach of
Refinancing) of Schedule Part 17 {Compensation on Termination} {the
“Corrupt Gifts Termination Sum™} as the case may be; and

21.3 any liabilittes arising In respect of any breach by aither parly of their
obligations under Clause 47.6 of this Agreement which arises or
continues after the Termination Date,

if either the Adjusted Highest Compliant Tender Prica or {as the case may be} the
Adiusted Estimated Fair Value of the Agreement is zero ar a negative number the
Autharity shall be released from all liability to DBFM Co for breaches and/or
termination of this Agreement and any ather Projact Document whether under
condract, delict, restitution or otherwise save for:

2.2.1 any antecedent liability of the Authority which arose prior to the
Termination Date {but not frum the termination itself) to the extent such
fimbility has not already been taken into account in determining the
Adijusted Highest Compliant Tender Price or the Adjusted Estimated Fair
Value of the Agreement {as the case may be); and

2.2.2 any liabilities arising in respect of any breach by either party ot their
obligations under Clause 47.6 of the Agreement which continues after
the Termination Date.

The costs andior expenses to be taken inio agcount in the calcuiation aof alf termination
sums due pursuant to this Schedule Part 17 (Compensation on Termination) shall only be
such costs and/or expenses to the extent that they are reasonable and proper in quantum
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and shali have been or will be reasonably and properly incurred and shall only be counted
ance.

Undisputed Amounts

If the calcuiatior of any termination amount is disputed then any undisputed siement of that
amouni shall be paid in accordance with this Secilion 5 {General) of this Schedule Part 17
{Compensalion on Tarmination} and the disputed element shall be dealt with in accordance
with Schedula Part 20 (Dispute Rasotution Procedurs).

Outstanding Senior Debt Amount

5.1 The Authority shall be entitled to rely on the certificate of the Securily Agent as
conclusive as to the amount of the Base Senior Dabt Termination Amount or
Revised Senlor Debt Termination Amount {as the case may be} ouistanding at
any relevant time. .

5.2 The receipt by the Security Agent of the Base Senior Debt Tetmination Amount
or Ravised Senlor Dbt Termination Amount or elements thereof {(as appropriate)
{as the case may be} (and where appropriate any accrued interest ot breakage
costs as cenlified in accordance with paragraph 5.1 above) shall discharge the
Authority's abligations to pay such sums to DBFM Co.
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SECTIONG

DEFINITIONS
“Adjusted Estimated Fair Value of the means the Estimated Fair Value of the
Agregment” Agreement adjusted as follows:
{a) where in respect of any month or part of

a month from the Termination Date to
the Compensation Date the Post
Termination Setvice Amount is a
negative number, the aggregatz of all
such negative Post Termination Service
Amounis shafl be set against and shall
reduce the Estimated Fair Value of the
Agreement (whether or not such
amounts have been sebtoff by the
Authority pursuant to paragraph 3.8 of
Section 2 {Compensation for DBFM Co
Defaulty of this Schedule Fart 17
{Compensation on Termination));

and the aggregate of the following amounts shall
be deductad from the Estimated Fair Vailue of the
Agreement:

{by the Post Termination Sarvice Amounts
actually paid by the Authority to DBFM
Co prior to the Compensation Date;

{c} the Tender Costs; and

(d) amounts that tho Authority is sntitted ta
set off or deduct;

and the aggregate of the following amounts shall
be added to the Estimated Fair Value of the
Adreement;

(&) all credit batances on any bank accounts
held by or on behalf of DBFM Co on the
clate that the Estimated Fair Value of the
Agreement is calculated; and

(f} any insurance proceeds and other
amounts owing to DBFM Co {and which
DBFM Co s entitted to retain), to the
extant not included in (e);

to the extent that:

I {ey and (f] have not besn directly
taken into account in calcuiating
the Estimated Fair Value of the
Agraament; and

i the Authorty has received such
amounts in accordance with this
Agreement or such amounts are
standing to the credit of the
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“Adjusted Highest Compliant Tender Price”

Insurance Proceeds Account;

means the price offered by the Compliant
Tenderer (if any} with the highest tender price,
and if no Compliant Tenders are received zero,
adjusted as follows:

(2)

where in respect of any month or part of
a month frem the Termination Date to
the Compensation Date ihe Post
Termination Service Amount s a
negative number, the aggregate of all
such negative Post Terminaltion Service
Amgcunis shall be set against and shall
reduce such highest tender price
{whether or not such amounts have been
set-0ff by the Authority pursuant to
paragraph 3.8 of Section 2
{Compensation for DBFM Ca Defaully of
this Schedule Part 17 {Campensation on
Termination));

and the aggregate of the fallowing amounts shall
be deducted from such highest tender price:

(b

(c)
{d)

the Post Termination Service Amounts
actually paid by the Authority to DBFM
Ca prior to the Compensation Date;

the Tender Costs; and

amounts that the Authority is entitled to
set off or deduct

and the aggregate of the following amounts shall
be added to such highest tender price:

(e}
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all credit balances on any bank accounts
held by or on behalf of DBFM Co on the
date that the highest priced Compliant
Tender Is received; and

any insurance proceeds and other
amounts owing to DBFM Co {and which
DBFM Co is entitled to retain), to the
extent not included in (e};

to the extent that:

L. {ey and (f} have not been
directly taken intoe account
in that Compilant Tender;
and

. the Authorty has received

such amounis in
accordarnce with this
Agreament;



“APB Distribution”

“Base Senior Debt Termination Amount”

means, for the period during which the Additicnal
Permitted Borrowing subsists, an amount equal
to the aggregate of afl Distributions made during
that period up io an amount equai to the principal
of the Additional Permitted Borrowing on the first
day of that period;

means, subject to Clause 4.3:

{a) all  amounts outstanding at the
Termination Date, Including interest and
Default Interest accrued as at that date,
from DBFM Co to the Senior Funders in
respect of Permitted Borrowings {cther
than in respect of Additional Permitted
Borrowing); and

{b} all amounts including cosis of early
termination of interest rate hedging
arrangements and other breakage costs,
payable by DBFM Co to the Senior
Funders as a rasult of a prepayment in
respgct of Permitted Borrowings {other
than in respect of Additional Permitted
Borrowing), or, In the case of aarly
termmination of interest rate hedging
arrangements onfy, as a result of
tarmination of this Agresment, subject to
DBFM Co and the Senior Fundars
mitigating all such costs to the extent
reasonably possible;

less, to the extent it is a positive amount the
aggregate of (without double counting in relation
o the calcuiation of the Base Senior Debt
Tarmination Amount or the amounts balow)

i any amounts clfaimable an or after the
Termination Date in respect of
Contingent Funding Liabiiiiies;

ii. all amounts including costs of early
termination of interest rate hedging
arrangements and other breakage
costs, payable by the Senior Funders
to DBFM Co as a result of prepayment
of amounts outstanding in respect ot
Parmitted Borrowings {cther than in
regpact of  Additional  Permitted
Borrowing), o©r, in tha case of early
termination of interest rate hedging
arrangements only, as a result of
termination of this Agreement,

iR all other amounts received by the
Senior Funders on oar after the
Termination Date and before the date
on which any compensation is payable
by the Authorty to DBFM Co as a
resuft of enforcing any other rights they
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“Compensation Date”

“Compliant Tender”

“Compliant Tenderer”

“Contingent Funding Liabilities™

“Credit Agreement”

“Deemed New Agreement”

may have; and

iv. all credit balances on any bank
accounts {but excluding the Insurance
Proceeds Account} held by or on
behalf of DBFM Co on the Termination
Date;

means either:

{a) f paragraph 3 (Aetendering Procedure)
ot Section 2 {(Compensation far DBFM
Co Defzulty of this Schedule Fart 17
(Compensation on Terminationy applies,
the eatliar of:

i. the date that the New Agresment is
entered into; and

fi. the date on which the Authority
pays the  Adjusted  Highest
Compliant Tender Price to DBFM
Ca;or

{h) if paragraph 4 (Ne Refendsring
Procedure} of Section 2 {Compensation
for DBFM Co Defaulfy ot this Schedule
Fart 17 {Cormpensation on Termination)
applies, the date that tha Adjusted
Estimated Fair Value of the Agreement
has been agread or determined,

means a tender that meets ail of the Qualification
Criteria;

means a Suitable Substitute Contractor who
submiis a Compliant Tender;

any contingent Habilities of the Sharsholiders in
respect of financial obligations owed to DEFM Co
and/or Ssnior Funders under the Funding
Agresments in relation to the Project which are
triggered as a result of or in relation to the
termination of the Agreement, including {without
limitation} guarantees or letters of credit in
respect ot Subardinated Debt but excluding any
guarantees or letters of cradit issued in support of
the obligations of the Contractor and/or the
Sarvice Provider under the Sub-Contracts;

means the credit agreement datad on or around
the daie hersot between DBFM Co, Holdoo,
Norddeutsche Landesbank  Girozenirale  and
Nord/LE Luxembourg S.A. Covered Bond Bank
or as amended as permitted pursuant to Clause 4
{Project Documents);

means an agreament on the same terms and
conditions as this Agreement, as at the
Termination Date, but with the following
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“Discount Rate”

“Estimated Fair Value of the Agreement”

“Fair Value™

amendments:

ay If this Agreemant is terminated prior to a
Phasa Actuati Completion Date, then the
relevant Long Stop Date{s} shall be
extended by a period io allow a New
DBFM Ceo {had one been appointed} to
achieve ithe relevant Phase Actual
Completion Date(s) prior to the relevant
Long Stop Date(s);

h) any accrued Deductions and/or Warning
Notices shall, for the purposes of
termination only, and without prejudice to
the rights of the Authority to make
financial deductions, be canceiied; and

c} the term of such agreement shall be for
a period egual to the term from the
Termination Date to the Expiry Date,

means a discount rate expressed as [(1+ real
base case project IRR + Gilt B - Gilt A)* {1 + 1) -1]

where:

“real base case project IRR" is the real pre-tax
Project [AR as set out in the Financial Mode! at
Financial Close;

" is the agreed assumed forecast rate of
increase in RP! set out in the Financial Mode! as
at Financial Close, for the remaining term of the
Agreement;

"Gilt A" {s the real yield to maturity on a
benchmark government Gilt instrument of the
same maturity as the average life of the
outstanding Senior Debt as shown o the
Financial Model at Financial Close; and

“Gilt B* s the real yield to maturity on a
benchmark government Gilt instrument of the
same maturity as the average life of the
outstanding Senior Debt as shown in the
Financial Model as on the Termination Date;

means the amount determined in accordance
with paragraph 4 {No Retendering Procadure; of
Secticn 2 {Compensation for DBFM Co Defauif)
of this Schedule Part 17 (Campensation on
Tormination) that a third parly would pay to the
Authority as the market valua of the Deemed
New Agresment;

means the amount at which an asset or Hability
could ba exchanged in an arms length
transaction between Informed and willing parties,
other than in a forced or #quidated sale;
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“Invoice Date”

“Liquid Market”

“Market Value Availability Deduction Amount”

“Market Value of the Agreement”

“Maximum Service Payment”

“New Agreement”

means, In respect of the Authority Default
Tarmination Sum, the Force Majeure Termination
Sum ¢r the Corrupt Gifts Termipation Sum {as
appropriate}, the date on which the Authority
receives an invoice from DBFM Co for the
relevant termination sum;

means that there are sufficient willing parties
{being at least two partles, each of whom is
capable of being a Suitable Substilute
Contracter; in the market for design, build,
finance and maintain contracts or similar
contracts for the provision of services {in each
rase the same ag or similar to this Agreement)
for the price that is fikely to be achieved through a
tender to be a refiable indicator of Fair Value
provided always that any vehicle controfied and
established by the Senior Fundets specifically for
the purposes of the Project and to which this
Agreement may be novated shall be discountsd
in assessing whether there are sufficient willing
parties in the market for such purposes;

means for any menth or part of a month, an
amount equal {0 the availability deduction that
was made to the Monthly Service Payment under
paragraph 4 of Section 3 of Scheduls Part 14
(Pavrment Machanisrm) in the month immediately
preceding the Termination Dale, less an amount
equal to any availabllity deduction that was made
for a Functional Area which was unavailable at
tha Termination Date but which has subsequently
become available whether as a resuit of the
Autharity incurring  Rectification Costs  or
otherwise;

means the value of the consideration payable by
the New DBFM Co to the Authority in
consideration for the entering into of the Mew
Agreement;

means one tweifth of the Annual Service
Payment;

means an agreement an the same terms and
conditions as this Agreement at the Tarmmination
Date, but with the following amendments:

{a} if this Agreement is terminated prior to a
FPhase Aciual Compietion Date, then the
relevant Long Stop Date(s} shail be
extended by a pefiod to allow a New
DBFM Co to achieve the relevant Phase
Actual Completion Date{s) pricr to the
relevant Long Stop Date(s);

{b} any accrued Deductions and/or Warning
MNatices shall, for the purposes of
termination only, and without prejudice to
the rights of the Authority to make
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“New DBFM Co”

“No Default Interest Rate’”

“Notice Date"”

“Qutstanding Principal”

“Post Termination Service Amount”

“Qualification Criteria”

tinancial deductions, be canceiled;

{c} the term of such agreement shall be
equal to the term from the Termination
Date until the Expiry Date; and

{d) any other amendments which do not
adversely affect the DEFM Co;

means the person who has entered or who will
enter into the New Agreement with the Authority;

means the rate calculated in accordance with
Clause 6.1 of the Credit Agreement;

means the later of the Termination Date and {if
paragraph 4 {(No Refendering Procedure) of
Section 2 {Compensation for DBFM Co Defaulf)
of this Schedule Part 17 {Compensation on
Termination) applies} the date that the Adjusted
Estimated Fair Valuz of the Agreement has been
agreed or determined;

means the principal amount outstanding at the
Termination Date of each borrowing {other than
any borrowing under any equity bridge facility)
under the Credit Agreement;

means for the purpeses of paragraph 3
{Retsndering FProcess) of  Section 2
{Compensation for OBFM Co Dsfaulf) of this
Schedule Part 17 {Compensafion  on
Termination), for the whole or any pant of a month
for the period from the Termination Date to the
Compensation Date, an amount equal to the
Maximum Service Payment {pro rata for part of a
month} which would have been payable under
this Agreement had this Agreement not been
terminated, less an amount egual to the
aggregate of {without double counting):

{a) (where relevanty the amount by which
the Post Termination Service Amounts
for the previous manth was less than
Zero;

{h} the Market Value Availability Deduction
Amount for that month; and

{c) the Rectification Costs incurred by the
Authaority in that month;

means the criteria that the Authority requires
tenderers to mest as part of the Tender Process,
which (subject to compliance with procurement
regulations} shal: be:

{a) the New Agreement tarms;

(b} tenderers should have the tinancial
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“Rectification Costs”

“Redundancy Payments”

“Relevant Assumptions”

ability to pay the capital sum tendered
for the New Agreement and the financiat
ability to deliver the Works and/or the
Services {as appropriate} for the price
tendearad,;

{c) the tenderers may only bid on the basis
of a single capital payment to be made
on the date of the New Agreemeant;

(d) the tenderer is experianced in providing
the Services or similar sarvices;

{e} the technical solution proposad by the
tenderers is capable of delivery and the
tenderer is technically capable of
delivery of the Services; and

1 any other tender criterin agreed by the
Authority and the DBFM Co;

means, far the purpeses of any Termination Date
that occurs after a Phase Actual Completion
Cate, an amount equal to the reascnable and
preper costs incurred by the Autherity in a
particular menth or part of a maonth in enstiring
that the Services arg available;

means redundancy payments and other
termination payments which are required under
Law to be made to employees of DBFM Co
reasonably and properly incurred by DBFM Co
arising as a direct result of terminating this
Agreement {provided that DBFM Co shall use all
reasanable endeavours o mitigate its loss} and
provided that in calculating such amount no
account should be taken of any liakiliies and
obligaticns of DBFM Co arising out of:

(a) contracts  of employment or other
agreements or arrangements ontered
into by DBFM Co to the extent that such
contracts of employment agreements or
arrangemants were not entered into in
connection with the Project; andfar

{b) contracts of employment or ather
agreements aor arrangements entered
into by DBFM Co to the exteni that such
cantracts of employment agresements or
arrangements were not entered into in
the ordinary course al business and on
commaearcial arm’s {ength torms;

means the assumptions that the sale of DBFM
Co is on the basis that there is no default by the
Authority, that the sale is an a golng concern
basis, that no restriciions exist on the transfer of
share capital, that no Additional Permitted
Borrowing has taken place and therefore that the
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“Hevised Senior Debt Termination Amount”

effect of the Additional Permiited Borrowing on
the calculation of such amount is disregarded but
that otherwise the actuat staie of affairs of DBFM
Co and the Project is taken into accoun;

means. subjact to Clause 4.3;

(a}

all  amounts outstanding at the
Termination Date, Including interest and
{(other than in respect of Additional
Permitted Borrowing} Default interest
accrued as at that date, from DBFM Ca
to the 3enior Funders in respect of
Permitted Borrowing; and

all amounts including costs of early
termination of interest rate hedging
arrangements and other breakage costs,
payahie by DBFM Cop to the Senior
Funders as a result of a prepayment in
respect of Permitted Borrawing, or, in the
case of early termination or interest rate
hedging arrangements only, as 8 resuit
of termination of this Agreement subject
to DBFM Co and the Senior Funders
mitigating all such costs to the extent
reasconably possible;

iess, to tha extent it is a posilive amount, the
aggregate of {without double counting In relation
to the calculation of the Revised Senior Debt
Termination Amount or the amounts below}:
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all credit balances on any bank accounts
{but excluding the Insurance Proceeds
Account} held by or on behalf of DBFM
Co on the Termination Date;

any amounts claimable on or after the
Termination Date In respect of
Contingent Funding Liabifities;

all amounts, ihcluding costs of early
termination of interest rate hedging
arrangements and other breakage costs,
payabie by the Senior Funders io DBFM
Co as a result of prepayment of amounts
outstanding in respect of Permitted
Borrowing, or, in the case of early
termination of interest rate hedging
arrangemants only, as a result of
termination of this Agreement:

all other amounts received by the Senior
Funders on or after the Termination Date
and before the date on which any
compensation is payable by the
Authority to DBFM Co as a result of
anforcing any other rights they may



“Senior Debt”

“Senior Funding Agreements™

“Sub~Contractor Losses”

“Suitable Substitute Contracior”

“Subordinated Debt”

“Tender Costs”

have; and
V. all APB Distributions;

means the financing provided by the Senior
Fundets under the Senlor Funding Agreements;

has the meaning given in Schedule Pari 1
{ Dafiniffons and interpretationy;

means:

(a) the amount reasonably and properly
payahble by DBFM Co to the Coniracior
under the terms of the Construction
Contract as a direct rosult of the
termination of this Agreement provided
that such amount shall be reduced to the
extent that DBFM Co fails to use all
reasonabie endeavours to mitigate such
amount; and

{h the amount reasonably and properly
payable by DBFM Co to the Service
Froviders pursuant to the Service
Contract {(as the case may be) as a
direct resuit of the termination of this
Agreement provided that such amount
shall be reduced to the extent that DBFM
Co fails to wuse all reasonable
endeavours to mitigate such amount;

provided that in both casaes no account should ba
taken of any liabilities and obligation of DBFM Co
{0 the Sub-Coniractors arlsing out of;

i, agreements or arrangements entered inte
by DBFM Co and/or the Sub-Cantractors to
the extent that such agreemenis or
arrangements were not entered inta in
connection with those panties cobligations in
relaticn to the Project: and/or

i, agreemenis or arrangemenis entered into
by DBFM Co and/or the Sub-Contractors to
the extent that such agreements or
arrangements ware not entered into in the
ordinary course of business and on
commercial arm's length tarms;

has the meaning given in the Fundars' Direct
Agreement;

means all of the debt incurred by DBFM Co 1o the
Subordinated Funders in thelr capacity as such;

means the reasonable and proper costs of the
Authority incurred in carrying out the Tender
Process and/or In connection with any calculation
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“Tender Process”

“Tender Process Monitgr™

“Termination Sum™

of the Estimated Fair Value of the Agreement;

means the process by which the Authority
requasts tendars from any parties interested in
entering into a New Agreement, evaluates the
responses from those interested parties and
enters into a New Agreement with a new service
pravider, in accordance with paragraph 3
(Relendering  Procoss) of  Section 2
(Compensation for DBFM Co Defaulf) of this
Schedule Part 17 (Compensation op
Terminatian);

maans the parson appoinfed under paragraph 3.6
of Section 2 (Compensation for DBFM Co
Defaui) of this Schedule Part 17 (Compensation
on Torminationy,

means any compensation payable by the
Authority to DBFM Ca pursuant 1o this Schedule
Part 17 {Compensation on Temination)
{exciuding the Adusied Highest Compiiani
Tender Price).
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SCHEDULE PART 18

HANDBACK PROCEDURE

DEFINITIONS

In this Schedule Part 18 (Hancback Procedurg) and elsewhere in this Agreement (save
where Schedule Part 1 {Definitions and Interprelalions) providas te the confrary) the
following words shall have the following meanings:

“Handback Works” means the maintenance works (if any) required to be
carrted out in respect of the Faciliies in order to
procure that they will, on the Expiry Dats, satisfy the
Handback Requirements;

"Handback Programme™ means the programme for carrying out the Handback
Works aver the remainder of the Proiect Tarm
describing the iotal works fo be camied out and the
method of carrying out such works during the overall
period in which the Handback Works are to be
exacuted;

“Handback Amopunt” means the estimated cost of carrying out the Handback
Warks.

On the Expiry Dats, each element of the Facilities shall be in a condition which is;

2.1 consistent with due performance by DBFM Ce of the Semvice Level Specification
and the Method Statements; and

22 consistent with the Fagilities and sach of the elements of them having been
designed and constructed in accordance with the applicable design life
reguirements set out in Section 5.1 of the Authority's Construction Raquirements,

together referrad to as {the "Handback Requirements").

Not less than twenty four (24} months pricr to the Expiry Date, DBFM Co and the Authority's
Representative shall conduct a joint inspection of the Facilities.

Within twenty {20} Business Days after the completion of the inspection, if it is found that
any slement of the Facilities is nol In a conditicn consistent with the Handback
Requirements, DBFM Co shall forthwith provide to the Authority’s Representative in
accordance with Schedule Part 8 {Heview Frocedure):

4.1 DBFM Ca's proposal as to the Handback Works;
4.2 DBFM Co's proposal as to the Handkack Programme; and
43 DBFM Cao's estimate of the cost of the Handback Amount.
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The Althority's Representative may, within twenty (20) Business Days aftar receipt of the
details sat out in paragraph 4 from DBFM Co, raise commenis in accordance with paragraph
3 of Schedule Part & (Heview Procedure) on DBFM Co's proposals and estimate referred to
in paragraph 1 above.

On agreemant, or determination in accordance with Schedule Part 20 {Dispufe Resolution
Procedured, of the Handhack Works, the Handback Programme andfor the Handback
Amount (as the case may bea), DBFM Co shall procure that the Handback Works are carried
out in accordance with the Handback Programme so as to meet the Handback
Requiremsnts. DBFM Co shall carry out the Handback Works at its own cost
notwithstanding that the actual cost of the Handback Works may be higher than the
Handback Amgunt.

From the date of the agreement {or determination in accordance with Schedule Part 20
{Dispute Resofution Procedurel) of the matters identifisd in paragraph B, the Authority shall
be entitted to withhold

7.1 in the period pricr to the Senior Dabt Discharge Date {(as at the date of this
Agreement}, six and a half per cent {8.5%}: and

7.2 thereafter forty per cent (40%),

In sach case of each subsesquent Monthly Service Payment up to the amount of the
Handback Amount {tha "Withheld Amount") and the provisions of paragraph 11 shall
apply. The Authgrity shali pay such amounts into an intarest bearing account in its own
name (the "Retention Fund"}..

DBFM Co may alect by notice in writing to the Authority within ten {10} Business Days of the
agresment {or determination in accordance with Schedule Part 20 {Dispufe Resolution
Frocedure}) of the matters identified in paragraph 6 to procure the provision of a bond {the
“"Handback Bond") in favour of the Authority {and in a form aceeptable to the Authority
{acting in its sole discretion}} for an amount equal to the Handback Amount and from a bank
or insurance company authorised to carry out business in the United Kingdom, and upon
detivery of the same to the Authorily, the provisions of paragraph 7 shall nol apply.

DBFM Co shall carry out the Handback Works to the safisfaction of the Authority's
Representative in accordance with Good industry Practice and in accordance with the
Handback Programme s0 as o meet the Handback Requiremenis,

Notwithstanding:

101 the agreement of the Authority's Hepresentative to any Handback Works, the
Handback Programme or the Handback Amount;

0.2 the participation of the Authority's Representative in any inspection under this
Schedule; and/or

10.3 the compiete or partial carrying out of the Handback Works,

DBFM Co shall not be relieved or absolved from any obligation to conduct any other
inspection or to petform any other works in accordance with the Service Level Specification
and Method Statements,

Where this paragraph 11 appiies, if and to the sxtent that DBFM Co carries out any material
part of the Handback Works in accardance with paragraph 6, DBFM Co may make a ciaim
for payment for the wark carried out. Any such claim shali be accompanied hy a certificate
by DEFM Co seiting out the works performed and the value of such works. The Authority
shall be entitled to require any reasonable further evidence in respect of the valuation of the
works. The Authority shall make payment of the amount of a vafid claim within twenty (20}
Businass Days of the date of the claim and shall be entitied to withdraw that amount from
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the Hetention Fund. If at any time the amount in the Betention Fund is insufficient to cover
tha costs claimed by DBFM Co, the Authority shall pay the unpaid portion of such valid ciaim
from any amounts which subsequently stand to the credit of the Retention Fund. In the
event that the amount remaining in the Retention Fund on the Expity Date is insufficient to
cover DBFM Co's cosis which have not been paid, DBFM Co shall bear the balance of such
costs itself.

Not later than sixty (680} Business Days before the Expiry Date, DBFM Co and the
Authority's Representative shali canduct a joint inspection of the Fagilities, Such inspection
shail confirm whether or not the condition of the Facliities Is In accordance with paragraph 1
above,

On, or within twenty {20) DBusiness Days after, the Expiry Date, the Authority's
Representative shall either:

13.1 issue to DBFM Co a Handback Certificate and raturn the Handback Bond or pay
any balance standing to the credit of the Retentian Fund (as appropriate}, to
DEFM Co; or

13.2 notify DBFM Co of its decision not to issue the Handback Certificate stating the
reasons for such decision.

Any notice given by the Authority’'s Rspresentative in accardance with paragraph 13.2 shall
sat out each respect in which the Handback Works have not been completed or the
Facilitios do not comply with the Handback Requirements and shall state the Authority
Hepresentative's estimaie of the cost of procuring that the Facilities comply in all respects
with the Handback Requirements.

DBEFM Co may, within twenty {20} Business Days after receipt of the notice given in
accordance with paragraph 13.2 by notice te the Autherity's Representative, object to any
matter set out in the Authority’s Reprasentative's notice. The notice from DEFM Co shall
give details of the grounds of such objection and shall set out DBFM Co's proposals in
raspect of such matters,

If no agreement is reached betwean DBFM Co and the Authority's Representative as to any
matter referred to in DBFM Co's natice given in accordance with paragraph 15 within fifteen
{15} Business Days of receipt of that notice by the Authority's Representative, then either
DBFM Co or the Authority's Representative may refer the matier for detsrmination in
accordance with Schedule Part 20 (Dispute Resclution Procadure) as to;

18.1 whether the Facilities comply in all respects with the Handback Requirements;
and

16.2 the estimated cost of procuring that the Facilitics comply in all respects with the
Handback Requiremants, where the Facilities do not comply in all respects with
the Handhack Requirements.

if it is agreed or determined in accerdance with Schadule Part 20 {Dispute Resolution
Procedure} that the Faciifties did not, at the Expiry Date, comply in ail respecis with the
Handback Requirements, DBFM Go shall pay to the Authority an amount equal to the
estimated cost of completing such Handback Works (less, where applicable, any amounts
standing to the credit of the Retention Fund at that time} or procuring that the Facilities
comply in all respects with the Handback Requirements. Such payment shall be made not
tater than fifteen {15} Business Days after the estimated cost has been agreed or
determined and, upon such payment being received by the Authority, the Authority's
Representative shall issue the Handback Cerfificate and return {where applicable} the
Handback Bond to DBFM Co.
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SCHEDULE PART 19
RECORD PROVISIONS
SECTION 1
GEMERAL REQUIREMENTS

DBFM Co shall retain and maintain alt the records {including superseded records) referrsed
to in Section 2 (Records to be Kepf) of this Schedule Part 19 (Record Provisions) in
accordance with this Section 1 {General Requiremsanis; of this Schedule Part 19 {Record
Provisions), the requirements of Good Industry Practice, in chranalzgical onder, in a form
that is capable of audit and at its own expense. DBFM Co shall make such records
available for inspection to the Authority whara it has reasonable causa for requiring such
recards, on giving reasonable notice shall provide such facilittes as the Autharity may
reasonably require for its representatives to visit any place where the records are held and
examine the records maintained under this Schedule Part 19 (Record Provisions).

Wherever pracfical, original records shall be retmined and mainiained in hard copy form.
True copies of the original records may bz kept by DBFM Co whera it is not practicable to
retain original records.

Those records relating to the Project Opeérations (including the design, construction,
development, enhancemant and maintenance of the Facilities) shall be retained for the
duration of the Agreement.

Financial and ather records {inciuding without limitation a# information provided in support of
any Change) shall be retained and maintained by DBFM Co for a period of at least six (6)
years after the end of the Project Term in sufficient detail, in appropriate calegories and
generally in such a manner to enable DBFM Co to comply with ts cbligations under Clause
63.1 and where appropriate to enable the data in such records to be entered into the
Financial Model so that the output from the Financial Model {on tha basis of such data} can
be directly compared with the actual financial cashflow and performance of DBFM Co.

Where DBFM Co wishes to dispose of any records maintained as provided in this Schedule
Part 19 (Record FProvisions} which are more than fifteen {15} years old, or in respect of
which the required period for their retention has explrad, then DBFM Co shall nofify the
Authority and if, within forty {40} Business Days of such notice, the Authority elecis to
receiva cerfain of those records, then DBFM Co shall deliver up such recards to the
Authority in the manner and at the location as the Authority shali reasonably spacify, and the
costs of retaining those records in safe storage and delivering up the same shali be borne
by DBFM Cao.,

Subject to paragraph 5, for a period of not more than six {8} years following the termination
for whatever reason of this Agreement, DBFM Co shall retain in safe storage all such
records as are refarred to in Saction 2 (Records to be Kepf) of this Schedule Part 19
{Recard Provisions) which were in existence al the date of termination of this Agreement,
On the explry of such period or at the earller request of the Authority (and the Parties
acknowledge that such a request shali he deemed to have been issued by the Authority
upon the accurrence of any of the events sat out in Clause 40.1.1 whather prior to or
following termination of this Agreement}, DBFM Co shall defiver up all those records {or
where those records are required by statute to remain with DBFM Co or a Contracting
Associate of DBFM Cao, copies thereof] to the Authority in the manner and at the ocation as
the Authority shall reasonably specify. The Authority shall make available to DBFM Co all
the records DHAFM Co delivers up pursuant to this paragraph subject to reasonable notice.
The costs of retaining those records in safe storage and delivering up the same shall be
borne:

6.1 by DBFM Co where the tarmipnation arises as a resuit of a DBFM Co Event of
Default; and
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6.2 by the Authorify where the termination arises for any ather cause,
Without prejudice to the taregoing, DBFM Co shall provide the Authority:

74 as soon as they may be available and in any event within sixty (60} Businass
Days after the end of the first six {6} months of each financial year of DBFM Co
which falls during the Project Term, a copy, certified as a true copy by an officer
cf DBFM Co, of Hs unaudited interim accounts and, if appropriate, of
consolidated unaudited interim accounts of DBFM Co, its Subsidiaries and
Holding Company {if any) which would {ift DBFM Co were listad on the Londan
Stock Exchange whether or not it is) be requirad o be sent to sharehalders as at
the end of and for each such six {6} month period; and

7.2 as soon as they shall have been sent to its shareholders in order to be laid
before an annual general meeting of DBFM Co hut not fater than one hundred
and thirty (130) Business Days after the end of each accounting referance period
of DBFM Co part or all of which falls in a Contract Year, a copy of DBFM Co's
audited accounts and & appropriate, of the consolidated audited accounts of
DBFM Co and, its Associated Gompanies {if any), in respect of that peried,
prepared in accordance with the Companies Act 1985 and generally accepted
accounting principles and bases in Scotland, consistently appiied together with
coples of all related directors’ and auditors' reports and all other notices/circulars
to sharehalders.

DBFM Co shall provide to the Authority on 31 March, 30 June, 30 September and 31
Decemnber each yoar a document listing al} information provided by It to tha Senlor Funders
during the preceding three month pericd and, at the request of the Authority, provide to the
Authority any information provided fo it by the Senlor Funders during ithe Project Term and
any other information relating to the Project that the Authority may reasonably require.

Any drawings required to be made or supplied pursuant to this Agreement shall be of a siza
appropriate to show the detail to be depicted clearly without magnifying alds and shaff
conform to British Standards 1192 or 308 or squivalent as appropriate. Where by prior
agreement the Authority has agreed to accapt microfiim, microfiche or other storage media
{which must include secure back up facilities), drawings and other documents shall be made
or suppiied in such form as has been agreed.

Upon termination or expiry of this Agreement, and in the event that the Authority wishes to
enter into ancther contract for the cperation and management of the Project, DBFM Co shall
{fand shall ensure that the sub-contractors will} comply with all reasonable raquests of the
Authority to provide information relating to DBFM Co's costs of operating and maintaining
the Project.

DBFM Co shall use all reasonable endeavours to assist the Authority in its preparation of
any report and/or teturn required pursuant to regulations, directions or guidance applicable
o the Authorily {in each case as amended, repiaced or consolidated from time to time} or as
required by external agancies including withaut limitation, reports and returns regarding the
physical condition of the Fagilities, health and safety, under the Fire {Scotland) Regulations
200% and the Fire Safety {Scotland) Reguiations 2008, reiating to environmental health, the
Scottish Govenment or the Scottish Futures Trusi from time to time,
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SECTION 2
RECORDS TO BE KEPT

This Agreement, s Scheduls and the Profect Documents inciuding all amendmsnts te such
agreemaeants.

DBFM Co shall at all imes maintain a full record of particulars of the ¢osts of pedforming the
Project Operations, including those relating to the design, canstruction, maintsnance,
operation and tinance of the Facilittes. This shall require DBFM Co to kesp (and where
appropriate to procure that the sub-contractors shall keep) books of account in accerdance
with best accountancy practice with respect to the Agrsement showing in detail:

241 adminisirative overheads;

2.2 paymenits {o Sub-Contractors and to sub-contractors;

2.3 capital and revenue expendilure;

2.4 such other items as the Authority may reasonably require to conduct cost audits

for veritication of cost expenditure or estimated expenditure, for the purpose of
Clause 29.11, Schedule Part 16 {Change Profocol) and Ciause 32 (Changes in
Lawj,
and DBFM Ca shall have (and procure that the sub-contractors shall have} the books of
account evidencing the items listed in paragraphs 2.1 to 2.4 available for inspection by the
Authority (and any expert} Lpon reasonable notice, and shall present a report of these to the
Authority as and when requested.
All other decuments, software or other information exprassly referred to in this Agreement.

Records relating to the appointment and supersession of the Authority's Representative and
DBFM Co's Represeniative,

Project Data,

Documents, drawings, design data or submissions raised in accordance with Scheduie Part
8 {Review Procedure).

Documents relating to planning applications, consents, refusals and appeals.

Hacords relating to any spedialist ot stafutory inspections ot the Facilites, including any
roadways.

Notices, reports, results and certificates relating to completion of the Works and completion
of the cormmissioning activities.

All operation and maintenance manuals and a full record of all maintenance procedures
carried out during the Project Term.

Documents refating to avents of Force Majeure, Delay Events and Relief Events and the
consedquences of the same,

All formal notices, reports or submissions made to or received from tha Authority's
Representative in connection with the provision of Services, the Monitoring of Performance
or the availability of the Facilities.

All certificates, licences, registrations or warranties refated to the provision of Services.
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22

23

24

Doouments in suppart of claims for Services Paymenis.

Documenis submitted in accordance with Schedule Part 16 (Change Protocod) and all
documents provided in support.

Documenis related to referrals to the Dispute Resolution Procedure,

Documents related to change in awnership or any irterest in any or all of the shares in
DBFM Co and/or Holdco.

Documents relating to the rescheduling of the Indebtedness of DRRFM Co or refinancing of
the Project.

Tax invaices and records related to Value Added Tax.

Financial records, inciuding audited and unaudited accounts of Hoidco and DBFM Co and
related repons

Records required by Law {including in relation to Health and Safety matters and health and
safaty files prepared pursuant to CDOM Regulations} and all Consents.

Documents relating to insurance and insurance claims.

All othet records, notices or certificates required to be produced and/or maintained by DBFM
Co pursuant fo this Agreament or any Project Document.

Records of all persens employed by DBFM Co or its sub-contractors and whao are wholly or
mainly engaged in the delivery of Services.
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SCHEDULE PART 20

DISPUTE RESOLUTIOGN PROCEDURE

The procedure set cut in this Schedule Part 20 {Dispufe Resolufion Procedure) shail apply
fo any dispute, claim or ditference arising out of or refating ta this Agreement ("Dispute”)
except where it has been excluded from this procedure by an express term of this
Agreement,

This Dispute Hesclution Procedure shall not impose any pre-condition on either party or
otherwise prevent or delay either party from commencing proceedings in any court of
competent jurisdiction in refation to any Dispute in which thal party requires aither:

2.1 an ordar {whather interlocutory or final} restraining the other party from doing any
act or compelting the other party tc do any act; or

2.2 a decree for a liquidated sum to which there is nao stateable defence.
MEDIATION
3.1 it the parties have been unable to resolve the Dispute within fwenty (20)

Business Days of the Dispute arising, they may {if both pariies so agree) refor
the Dispute to mediation on such conditions as may be agreed betwaen the
parties. Any mediation shall be completed within thirty {30} Business Days of
such referral and any agreement arising therefrom shali be recorded in writing
and signed by the parties and shall be binding and final to the extent set out in
such agreement unless otharwise agreed.

3.2 For the avoidance of doubi, mediation shall not be a precondition to the
commencement of Adjudication or court procesdings.

ADJUDICATION

4.1 Either party may at any time {notwithstanding that other dispute resoluticn
proceduras are running concusrently} give the other party to the Dispute notice of
its intention to refer the Dispute to adjudication (the “Notice of Adjudication™}.
The party giving the Notice of Adjudication (the *Referring Party") shall by the
same means of communication send a copy of tha Natice of Adjudication to an
adjudicator selected in accardance with paragraph 4.2 below or paragraph 4.11
{Refated Adjudicalor) below {the "Adjudicatar®},

4.2 The Adjudicator nominated to consider a Dispute referred to him shall, subject to
paragraph 4.11, be selacied on a strictly rotational basis from the relevant panel
of adjudicators appointed in accordanca with the following:

4.2.1 there shall be two {2} panels of adjudicators, one in respect of
construction matters {the "Canstruction Pane!"} and one in
respect of operational and maintenance matters {the "Operational
Panel”), All the adjudicators on each panel shall be wholly
independent of DBFM Co, the Authority, the relevant Sub-
Contractor and any of the major competitors of DBFM Co or the
relevant Sub-Gontractar;

4.2.2 the Construction Panal shall be comprised of two {2} adjudicators
as identified in paragraph 7 {Panel Members};

4.2.3 the Qperational Panel shall be comprised of two (2) adjudicalors
as identified in paragraph 7 (Pane! Members);
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44

424 if any member of either panel resigns during the term of the
Agreement, a replacement adjudicator shall be appointed by
DBFM Co and the Authority as soon as practicable;

425 #f DBFM Co and the Authority are unable to agree on the identity
of the adiudicatars to be selected for the panels or any
replacement adjudicator, the Chairman {or Vice Chairman) for the
time being of the Chartered Institute of Arbitrators Scottish Branch
shall appoint such adjudicators{s} within seven {7} days of any
application for such appointment by either party;

426 in the evenl that the first panel member is unable or unwilling to
confirn acceptance of his appointment as Adjudicator or where he
talls to respond within two (2} days of the date of the Notice of
Adjudication, then the Referring Party shall invite the person next
in line to act as Adjudicator. In the event that the second panel
member Is unwiiing ot unable to confirn acceptance of his
appointment as Adjudicator within four {4) days of the date of the
MNotice of Adjudication or if the parties disagree as to the relevani
pangt of adjudicators to he useil, then the Referring Party may
apply to the Chairman {or Vice Chairman) for the time being of the
Chartered Institute of Arbitraiors Scottish Branch who shall within
seven {7} days of the date of the Notice of Adjudication, nominate
an Adjudicator (who shall also within the same period, confirm
acceptance of his appointment as Adjudicator) to determine the
Dispute described in the Notice of Adjudication;

4.2.7 no member of either panel shall be eniited to accept an
appeintment to act as Adjudicator unless he is willing also to be
appointed as the adfudicator to adjudicate any dispute which:

{0} may arise between DBFM Co and the Contractor and raises
issues which, in the opinicn of DBFM Co, are substantially the
same as or connegted with the Dispute in refation 1o which he
has been appointed; and/or

{b} may atise between DBFM Co and the Service Provider and
raises issues which, in the opinicn of DBFM Cob, are
substantially the same as or connected with the Dispute in
relation to which he has been appointed; andfor

{¢) may ariseé between DBFM Co and the Independent Tester and
raises issues which, in the opinion of DBFM Co, are
substantiaily the same as or connected with the Dispute in
relation to which he has been appointed.

The Referring Party shall, within 7 days of the date of the Notice of Adjudication,
serve its statement of case (the "Referral Notice") on the Adudicator
{appointed pursuant to paragraph 4.2} and the other party to the Dispute (the
"Responding Party"). The Referral Notice shall set out each element of the
Referring Party's claim and the refief or remedy sought in sufficient detail so as to
enable the Responding Party to understand and, where appropriate, respond to
the claim and the Referral Notice shall be accompanied by copies of, or relevant
extracts fram, this Agreement and such other documents as the Refarring Party
intends to rely upon, The date of the refarral of the Dispute {the *Referral™) shall
be the date of the Reterral Notice.

Within seven (7} days of appointment in relation to a particular Dispute, the

Adjudicator shalf establish the procedure and timetable for the adjudication. The
Adjudicator shall have absolute discretion as o how to conduct the adjudication,
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4.6

4.7

4.8

4.9

4.10

4.11

including whether a meeting is necessary. He shall establish the procedure and
timetable subject to any fimitation within this Agreement. The parties shall
comply with any request or direction of the Adjudicator in relation to the
adjudication,

The Adjudicator shali reach a decision on the Dispute within twenty-eight {28}
days of the date of the Reterral {or such other pertod as the parties may agree).
The Adjudicator may extend the period of 28 days by up to 14 days with the
consent of the Referring Party. Unless the parties otherwise agree, the
Adhudicator shail give reasons for his decision. Unless and until the Dispute is
finally determined by Court proceedings or by an agreement in writing batween
the parties, the Adjudicator's decision shail be binding on both parties who shall
forthwith give effect to the decision.

The Adjudicator's costs of any reference shall be borne as the Adjudicator shall
specify or, in default, equally by the parties. Each party shall bear its own costs
arising out of the adjudication, including legal costs and the costs and expenses
of any witnesses.

The Adjudicator shall be deemed not {o be an arbitrator but shall render his
decision as an adjudicator and the law relating to arbitration shall not appiy to the
Adjudicator or his determination or the procedure by which he reached his
determination.

Tha Adjudicator shall act faidy and Impartially and may take the initlative in
ascertaining the facts and the law, The Adjudicaior shall have the power {0 open
up, review and revise any opinion, certificate, instruction, determination or
decision of whatever nature given or made under this Agreement.

Ali information, data or documentation disclosed or delivered by a party to tha
Adjudicator in consequence of or in connecton with his appointment as
Adjudicator shall be treated as confidential. The Adjudicator shall not, save as
permitted by Clause &1 (Confidentfaliiy), disclose to any person or company any
such information, data or documentation and afl such information, data or
documentation shall remain the property of the party disclosing or delivering the
same and all copies shall be retumed to such party on completion of the
Adjudicator's work.

The Adjudicator is not liahle for anything done or omitted in the discharge or
purported discharge of his functions as Adjudicator unfess the act or omission Is
in bad faith. Any employee or agent of the Adjudicator is simitarly protected from
fiability.

410A1 The Adjudicator may on his own initiative or on the request of the
Reterring Party or Responding Party correct his decision so as to
remove a clerical or typographical error  arising by accldent or
omission,

4.10A.2 Any correction of a decision shail be made within 5 days of the date upon
which the Adjudicalor's decision was deliverad to the parties,

4.10A.3 Any correction of a decision shail form part of the decision.
[f any Dispute raises issues which, in the opinicn of DBFM Co, are substantially
the same as or connecled with issues rajized in a dispute or difference arising out
of or relating to any other agreement {all such agreements being referred to as
the "Ralated Agreements™) hotwesn:

4111 DBFM Co and the Contractor;
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412

413

4.14

4.11.2 DBFM Co and the Service Provider; and/or,
4.11.3  DBFM Co and ths Indepandent Tester,

which was or has hsan referred to adjudicaiion {the "Related Adjudication™ and
an adjudicator has already heen appointed {ihe "Refated Adjudicator") than
DBFM Co may request that the Dispute ba referred to the Related Adjudicator
and paragraphs 4,12 to 4.14 shafl apply.

Subject to paragraphs 4.13 and 4.14 beglow, in the event that a Related
Adjudicater orders that a Dispute under this Agreement be consolldated with a
Related Adjudication with which he is dealing under the Related Agresmeant,
then:

4121 with effect from the time of such order, the Dispute shall be
determined by the Related Adjudicator, who shall became the
Adjudicator; and

4.12.2 such order shall he hinding on DBFM Co and the Authority and
both of tham shall acknowledge the appointment of the Related
Adjudicator as the adjudicator of the Dispute, with DBFM Co or the
Authority {as the case may be) using its bpst endeavours to
procure that the third party who is a party to the Related
Agrezment shail with effect from the time of such order comply
with the requirements of the Related Agreement {including if
applicable any requirement or direction of the Related Adjudicator
appointed under such Helated Agreement} as to the future
condust of the determination of the Disputs and the Related
Adjudication; and

4.12,.3  notwithstanding paragraph 4.6, DBFM Co and the Authority shall
be jointly responsible with the third party who is a party to the
Helated Agreement for the Helaled Adjudicators fees and
expenses including those of any specialist consultant appointed
under the adjudication procedure in the Related Agreement, in
respect of the periad in which the Dispute is consolidated with the
Related Adjudication pursuant to an order of the Related
Adjudicator {*Consolidated Adjudication Costs”). DBFM Co
and the Authority agree that the Related Adjudicator shall have the
discretion to make directions to require DBFM Co, the Authority
and the third party whao is a party to the Related Agreement to pay
or makes contribution to the Consolidated Adjudication Costs in
different proportions. f no such directions are made, DBFM Co,
the Authority and the third party who is a party to the Related
Agreement shall bear the Consolidated Adjudication Costs In
equal shares, and if DRFM Co, the Authority or the third party has
pald more than such aqual share, that party or third party shall be
entiled to a cantribution from the other party, panias or third party,
as the case may be.

Naotwithstanding anything to the contrary a Dispute under this Agreement may
only be consolidated with a Related Adjudication, if the Related Adjudicator
receivas parficulars of the Dispute within ten {10} days of the refarral of the
Related Adjudication to the Related Adjudicator under the Related Agresment.

Where DBFM Co requests that a Dispute under this Agreement be consolidated
(in terms of paragraph 4.11} with a Related Adjudication and heard by the
Related Agdjudicator, the Dispute may only be consolidated where the Authority
has previeusly consented in writing to the identity of the Related Adjudicator
appointed in respect of the Helated Adjudication. The Authority’s consent to
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sUch request shall not be unreasonably withheid and if the Authority refuses to
consent, it must give reasens in weiting for its refusal. Should the Autheriy fail to
respond within two (2) days of receipt of such a request it shall be deemed to
have consented to the appointment of the Related Adjudicator, Where the
Related Adjudicator is on the Construction Panel or Operational Pane! at the lime
of the Referral then the Authority shall be desmed to have consented to the
appaintment of the Related Adjudicator.

COURT PROCEEDINGS

Subject to paragraph 4 {Adfudication all Disputes, to the extent not finally resclved pursuant
to the procedures set out in the foregoing provisions of this Schadule Part 20 {D¥spuie
Resofution Procedure}, shall be referred to the Court of Session in Edinburgh save where
the Sheriff Courts have exclusive competence in which case they shall be referred to
Kilmarnock Sherift Court in the Sherifidom of North Strathclyde.

SUBMISSIONS [N RELATION TO ADJUDICATION

6.1

6.2

6.3

6.4

If any Dispute raises issues which relate to:

6.1.1 any dispute between DBFM Co and the Contractor arising under
the Construction Contract or otherwise affects the relationship or
rights of DBFM Co and/or the Contractor under the Construction
Contract {the "Construction Contract Dispute"); or

6.1.2 any dispute between DBFM Co and the Service Provider arising
under the Service Contract or otherwise affects the relationship or
rights of DBFN Co and/or the Service Provider under the Service
Contract {the "Service Contract Dispute"}; or

6.1.3 any dispute betweon DBFM Co and the Independent Tester
arising under the Independent Tester Contract or othemwise affects
the relationship or rights of DBFM Co andfor the independent
Tester under the Independent Tester Contract {the "independent
Tester Contract Dispute"),

then DBFM Co may includs as part of its submissions made to the Adjudicator
submissions made by the Conftractor or by the Service Provider or the
Indspendent Tester as appropriate.

Any submissions madse by the Contractor or the Service Provider or the
Independent Tester shall:

6.2.1 be made within the time {imils applicahie to the defivery of
submissions by DBFM Co to the Adjudicator; and

6.2.2 concern only those matters which ralate to the Dispute between
the Authority and DBFM Co arising out of this Agreement or in
connaction therewith.

Wheare the Contractor or the Service Provider ar the Independent Tester makes
submissions in any reference before the Adjudicator, the Adjudicator's costs of
such reference shall be borne as tha Adjudicator shall specify, or in default, onge-
third by the Authority and two-thirds by DBFM Co,

The Authority shall have no liability to the Cantractor or the Service Frovider or
the Independent Tester arising out of or in connection with any decision of the
Adjudicator ar in respect of the costs of the Contracior or the Service Provider or
the Independent Tester in participating In the resalution of any Dispufe under this
Agresment.
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6.5 DBFM Co shall not allow the Contractor or the Service Provider or the
Independent Taster access fo any Canfidential Information relevant to the issues
in dispute between the Authotity and DBFM Co save where:

6.5.1 the Confidential Information is refevant also te the issues relating
to the Canstruction Contract Disputa or the Service Coniract
Dispute or the independent Tester Cantract Dispute as the case
may be; and

6.5.2 DBFM Co has first delivered to the Authority a written undertaking
from the Contractor and/or the Service Frovider and/or the
independent Tester {(as appropriate) addressed to the Authority
that they shall not use any such Confidential Informaticn ctherwlse
than for the purpose of the dispute resociution proceedings under
this Agreement and that they shall not disclose such Confidential
Information to any third party other than the Adjudicater or the
couris or any professional adviser engaged by the Contractor or
ths Service Provider or Independent Tester {as appropriate) to
advise in connection with the Dispute.

PANEL MEMBERS
The panel members referred to in paragraph 4 are as follows:
Construction Panel:

Janey Milligan of CDR Glasgow Office, Pavillinn 1, Parkway Court, 291 Springhill Parkway,
Glasgow, GE2 6GA

John Hunter of Hunter Consuiting, Kirk House, Kirk Read, Bearsden, Glasgow, G61 3RG
Operational Panel:

Janey Milllgan of CDR Glasgow Office, Pavilfion 1, Parkway Court, 291 Springhili Parkway,
Glasgow, GG2 6GA

John Hunter of Hunter Consulting, Kirk House, Kirk Road, Bearsden, Giasgow, G61 3RG
NO LOSS

Where the Authority would otherwise be expressly fiable to make paymont o DBFM Co of
sums which inciude amcunis payable in wurn by DEFM Co te any Sub-Confractor, the
Authority shall not be entitled to withhold, reduce or aveid any such payment te DBFM Co in
reliance only on the fact that the amount which is due from DBFM Co 1o the Sub-Contractor
or the entitlernant of the Sub-Centractar to payrment of such amount as a result of the
circumstances giving rise to the Authority’s obligation to pay, is conditional on the
entitlement of, or receipt of payment by DBFM Co from the Authority.

CONTINUING OBLIGATIONS

Unlsss this Agreement has already been rspudiated or terminated, the partles shall,
{notwithstanding that any Dispute is subject to the Dispute Resofution Procedure set out in
this Schedule Part 20 {Dispute Resolution Procedure)}, continue to carry out their
obligaticns in accordance with this Agreement.
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SCHEDULE PART 21
DBFM CO INFORMATION
SECTION 1

DBFM CQ INFORMATION

Name : Hub SW Largs DBFM Co Limited
Date of Incorporation : 14 March 2016
Registered numhber : 8028518
Registered office : Suite ta Willow House, Strathctyde Business Park,
Belishill, Lanarkshire, United Kingdom, ML4 3PB
Directors
Mame Address
BHOWN, Scott Alan
FRIEL, Laura
HOPE, John Alexander
MACKINLAY, Gavin William
MCBREARTY, Michaset Joseph
NICOL, Afistalr William
PARKER, Nichoias Giles Burley
Becretary : THAKRAR, Amit Rishi Jaysukh

Subsidiary undertakings at the date of this Agreement: N/A

Authorised and issUed share capital at the date of this Agreement:
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Name and address of registered
. holder

Number and
heaid

ciass

Amount paid up

H
H

Hub SW Largs Holdco Limited, Suite

1a, Willow House Strathclyde

Businggss Park, Kesirel View,

Beiishil, Lanarkshire, United
| Kingdom, ML4 3FB

) Yy Oy S SV Py Pre T

1 ardinary share
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SECTION 2

HOLDCO INFORMATION

Name
Date of Incorporation
Aagistered number

Registered office

Directors

» Hub SW Largs Heldoo Limited
114 March 2016

: SC528511

:Suite 1a Willow House, Strathclyda

Busingss Park, Belishill, Lanarkshire,
United Kingdom, ML4 3PB

Name

BROWN, Scoit Afan

FRIEL, Laura

. Address

HOFE, John Alexander

MACKINLAY, Gavin Wiiliam

MCBREARTY, Michael Joseph

NICOL, Alistair Wiliam

PARKER, Nicholas Giles Buriey

Sacretary

Subsidiary undertakings at
the date of this Agraement

Authorised and issued share
capitat at the date of this Agreement
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: Hub SW Largs DBFM Co Limited

: £1 {made up of 1¢ A shares of £0.01
each, 30 B shares of £20.01 sach and
B0 C shares of £0,01 sach)




Name and address of registered
holder

Number and ciass

. held

Amount paid up

Scoftish Fuiures Trust
invastmenis Limited (SC381388)
1st Foor, 11-15 Thistle Street,
Edinburgh, EHZ2 10F

10 A shares

E0.10

Hub  Community  Foundation
{SCD46132) cfo Scoftish FRutures ;
Trust, 11-15 Thistle  Street, :
Edinburgh EH2 1DF :

20 B shares

£0.20

North Aytshire Council,
Cunninghame House, Friars Croft,
rvine KA12 BEE

10 B Shares

£0.10

Alllance Community Partnership
Limied {(SC431596) Suite 1a,
Willow House Strathciyde |
Business Park, Kestrel View, !
Beilshill, Lanarkshire, United ;

Kingdom, ML4 3PB

60 C Shares
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SCHEDULE PART 22
CERTIFICATES
Commencement Certiticate
Issued by: {AUTHORITY]

Address: [ i

DBFM Co: [DBFM COY]

Address: i 1

Issuedate: ...coiiiiiinnns

Warks:

Situated at;

Design Build Finance and Malntain Agreement dated:  .....coovievrivinrnneren

liwe certily that this is the Commencement Cerlificate issued pursuant to Clauses 2 {Execulion ahd
Delivery of Bocurnentsy and 9 {Nature of Land Interes!s} and Section 2 {(Documents o ba defiversd by
ihe Autharity) of Scheduie Part 2 {Compfetion Documenis; of the abova mantioned Design Build
Finance and Maintain Agreement.

To be signed by o1 for the issuer namead above.

Y1 |1 (= O P PSP
[AUTHORITY]
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Handback Cerlificate

lssued by Authority's Reprasentative

Address: [ ]

Autharity: [AUTHORITY}

Address: [ 1

DBFM Go: [{DBFM COY

Addrass: [ 1

issua date: ..................

Works

Situated at

Design Build Finance and Maintain Agreement dated; ..o,

I/we cortify that the condition of the Facilities i in accordance with paragraph 1 ot Schedule Part 18
{Handhack Procedurs) of above mentioned Deslgn Build Finance and Maintain Agreement.

To be signed by or for the issuer named above.

BN, e e
[AUTHORITY]
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*Certificate of Phase/Stage Practical Compietion

Issued by: independent Tastar — [ ]
Address: [ i
DBFM Co: [DBFM COJ
Address: { ]
Authority: [AUTHCRITY]
Address: I 1
Contractor: [GONTRACTCR]
Address: [ ]
Issue dafe: ....coviiiicn e

Works:

Situatad at:

Design Bulid Finance and Maintain Agreement dated: .....................

Under the terms of the above-mentioned Design Build Finance and Maintain Agreemant,
fwe certify that the Actual Completian Date of the Works was achieved on | I-

Tag he signed hy or for the issuer named abaove,

Signed....c..c.ees Cre et AT Tes Cerereeaniea
[INDEPENDENT TESTER]
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*Commissioning Compietion Certificate

Issued by: independeni Testar — | ]
Address: { ]

DBFM Cox [DBEM CO)

Address: [ ]

Authority: [AUTHORITY]

Address: [ ]

Cantractor: [CONTRACTOR]

Address: [ ]

Issusdate: ........cooeviinnns

Works:

Situated af:

Design Build Finance and Maintain Agreement dated: .....................

Under the terms of the above-mentioned Design Build Finance and Maintain Agreement,
liwe certify that the Actual Commissioning End Date was achieved on [

To be signed by or for the issuer named above.

[INDEPENDENT TESTER]
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SCHEDULE PART 23

NOT USED
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SCHEDULE PART 24

NOT USED
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SCHEDULE PART 25
INSURANCE PROCEEDS ACCOUNT AGREEMENT

The Insurance Proceeds Account Agreement is the Insurance Proceeds Account Agreement in the
Agreed Formn
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SCHEDULE PART 26

COMMERCIALLY SENSITIVE INFORMATION

Where information or matferial falls within more than one category identified in column 1 of the table
below, it shall be deemed to fall within the category whose corresponding period of confidentiality
identifled in column 2 of the table helow will expire the soonest,

Category of Information/Material

Period for which information is to be kept confidential

Financial Model (as at Financiaj Close)

From the Effective Date untii the date falling 2 years after
the first Phase Actual Completion Date

Financial Mode! (amended from time to
time in accordance with this Agreement}

From the date of the retevant Financial Mode! until the date
falling 2 years after the later of:

» the first Phase Actual Completion Date; and

= the date on which the amendments to Financial
Modet are agreed in accordance with this Agreement

Prices within the Catalogue of Small
Works and Services

Pericd during which the relevant prices are applicabls

Smail Works and Services Rales

Period during which the relevant Small Warks and
Senvices Rates are spplicabis

DBFM Co hank account information

Project Term

IRH

In the case of the IRR contained in the Financial Model as
at Financial Close from the Effective Date untll the date
faliing 2 years after the first Phase Actuai Compietion Date

In the case of the IRR contained in the Financial Mode! as
amendad from time to time in accordance with this
Agreemeant, from the date of the relevant Financial Mode!
uniil the date falling 2 years after the later of:

= the first Phase Actual Completion Date; and

« the daie of the Financial Model containing the
refevant informatian

Anciltary Documents

Praiject Term

Funding Agreements

Project Term

Information  about DBFM  Co's
processes, Mmethodologles, working
metheds and information refating to the
develocpment of new processes and
methodolegies  which amounts 1o A
trade secret or which, if disclosed, could
reasonably be considered te provide a
commercial advantage to DBFM Co's
competitors

Trade secreis — Project Tarm

All other cases — 5 years from the date on which the
information is produced to the Authority
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Breakdown of prices within the overall | Froject Term
contract price {to the extent not

disclosed within the Financial Model}

Information on DBFM Co’s costing | Project Term

mechanisms  including  infarmation
obtained from DBFM Co relating to
project risks ard pricing of the same
and cost information reiating to third
party contractors and the Sub-
Conftractors

Fnancial term sheets and related
funding information inciuding any funder
pricing

2 years tram the date on which the information is produced
to the Authority

information relating to the appaintment
aof DBFM Co as the preferred bidder to
the Project ({including the preferred
bidder [etter and correspondence and
minutes relating to the same)

Until the date falling 2 years after the first Phase Actual
Completion Date

information contained within or relating
to DBFM Co’s bid for the Project axcept
as otherwise Hsted in this Schedule Part
26 {Commercially Sensitive Information)
or otherwize provided in the Agreement

Until the date falling 2 years after the first Phase Actual
Completion Date
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SCHEDULE PART 27
RELEVANT INSCHARGE TERMS
1. The Parties hereby acknowhedge and agree that:

1.1 where foliowing an application for judicial veview or an audit raview {within the
meaning of the Lacat Government {Contracts) Act 19973, a court determines that
the Authority did not have power {0 enter into this Agreement of fo enter into this
Agreement and the Funders' Direct Agreement and that this Agreement or that this
Agreement and the Funders' Direct Agreement ara unenforceabls:

1.1.1 DBFM Co shali be entitied to be paid by the Authority a sum equivalent
to the amount calcutated in aceordance with Section 1 {Compensation an
Termination for Authority Default and Volurtary Termination) of Schedule
Part 17 {(Coempensation on Terminatiory; and

11.2 the relevant provisions of Glause 46 {Compensation on Terntination} and
Section 5 {Genera)) of Schedule Part 17 {Compensation on Termination}
shall apply mutatis mutandis, subject o compensaticn being deemed 1o
be payable in a {ump sum within 6 months of the order of the court; and

1.2 where following an application for judicial review or an audit review {within the
meaning of the Local Government [Contracts} Act 1897} a court detemnines that
the Authority did not have power to enter into the Funders' Direct Agreement and
the Funders® Diract Agreement is unenlorceable but this Agreement remains in full
force and effect then, without prejudice to the application of paragraph 1.1.7 of this
Schedule Part 27 {Refevant Discharge Terms) at any time thereafter:

1.2 the Monthly Service Payment shall be reduced by the amaiint payable by
DBFM Co in respect of the Senior Debt, and

1.2.2 the Authority shail pay DBFM Ca a sum aequat to the Revised Senior
Dabt Termination Amount (exciuding, provided that the Senicr Funders
de not enforce any security over ¢redit balances on any bank accounis
held by or on behalf of DBFM Co, limb (bHi) of the definiticn set out in
Section 6 {Definifions; of BSchedule Pat 17 {Compensation on
Tarminatiomy) and the relevant provisiens of Clause 46 (Compensai{on
on Terminatiomy and Section b {Gengral of Schedule Part 17
(Compensation on Termination} shail apply mutatis mutandis subject to
any roference io the Termination Date in this Agreament shali be
desmed fo be the date on whigh the Funders' Direct Agreement was
declared unenforceable in accordance with the provisions of this
paragraph 1; and,

tha Parties agree that such provisions shail be deemed fo be ralevant discharge terms for
the purposes of section 6{2) of the Local Government (Gontracts) Act 1897 (ihe
"Relevant Discharga Tarms").

The parties acknowledge and agreo that in the event that the circumnstances envisagad by
paragraph 1.2 oceur prior to the circumstances enviseged by paragraph 1.1 then the amount
calculated in accordance with Section 1 {Compensation on Termination far Authorfly Default
and Voluntary Torminationy of Schedule Part 17 {Compensation on Termination) shalf be
caiculated to ensure no double counting batween that amount and any sums paid to DBFM
Co pursuant to paragraph 1.2.2,
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