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BETWEEN:

()

)

THE EAST AYRSHIRE COUNCH., 2 loca! suthorly constituisd in ferms of the Logat
GCovernment efc. {Scolland) Act 1984 and having its headquarters at London Road,
Kilmarnock, Easi Ayrshire, KA3 7BU (the "Authority"}, and

HUB SW EALC DBFM CO LIWTED (regisiered under number SCS07828) whose
registered office is Suite 1A, Willow House, Strathclyde Business Park, Kestrel View,
Bellshill, Lanarkshire, ML4 3PB {"DBFM Co").

WHEREAS;

(A}
(B}

()

(0

(B

The Authority wishes to develop a new learning campus.

Pursuant to the Temitory Parfnering Agreement for the hub South West Territory, the
Authority issued a new project request in respact of the Project. hubco subiitted its stage 1
submission and stage 2 submission as required by the Territory Partnering Agreement.

Foliowing approval by the Authorty of the hubco stage 2 submission, the Authority has
appointed DBFM Co {a subsidiary of hubco) to design, bulld, finance and provide certain
maintenance services in connection with the new learhing campus for the Kilmamock area
{the "Projest'}.

This Agreement is enfered into under the Scottish Govemnment's hub initiative and applies
pringipies simifar to the privale financial initiative.

This Agreement is excluded from the application of Part i of the Housing Grants,
Construction and Regenerstion Act 1986 by operation of paragraph 4 of the Construction
Contract (Scotland) Exclusion Order 1998 (51 1998/6886).

NOW IT IS HEREBY AGREED as foliows:

PART 1. GENERAL

DEFINITIONS AND INTERPRETATION

Schedule Part 1 {Definiions and Inferpretation) shall apply.
EXECUTION AND DELIVERY OF DOCUMENTS

2.1 On or prior to execution of this Agreament:

Z.11 DBFM Co shall detiver to the Authorily the documents referred to in
Saction 1 {Documents to be defivered by DBFM Ce) of Schedule Part 2
(Completion Documents) (untese the requirement to deliver any such
document is waived by the Authorily by written notice to DBFM Cao}, and

2.1.2 the Authority shall deliver to DBFM Co the documents referred to in
Section 2 (Documents to be delivered by the Authority) of Schedule Part
2 [Completion Documents) {unless the requirement to deliver any such
document ks waived by DBFM Co by written notice {o the Authority}.

2.2 DBFM Co shall deliver to the Authoriy, within twenty five {25) Business Days of
the appointment of each Key Sub-Coniractor, a coliateral warranty agreement
substantially in the form of the Key Sub-Contractor Collateral Agreement by eath
of the Key Sub-Contraciors in favour of the Authority validly executed in seif
proving form by DBFM Co, the Contracior and the Key Sub-Confractor,



COMMENCEMENT AND DURATION

This Agreement, and the rights and obligations of the parties, shall commeance on the dais
of execution of this Agreement and, without prejudice to Clause 47.8, shall terminate
automatically on the expiry of the Project Term.

PROJECT DOCUMENTS

Anciltary Documents

4.1

PFM Co shall perform its obligations under, and observe all of the provisions of,
the Project Documents to which i is a party and shall not:

4.1.1 terminate or agree to the termination of all or part of any Ancilary
Docurnent;

412 make or agree to any material variation of any Ancillary Document;

4.1.3 in any material respect depart from its obligations (or waive or allow {o
lapse any rights it may have in a material respect), or procurs that others
in any material respect depart from their obdigations {or waive or allow to
fapse any rights they may have in a material respad), under any
Anciltary Document; or

414  enter into {or permit the entry info by any other persan of) any agresmeiit
replacing all or part of (or otherwise matertally and adverssly affecting
the interpretation of} any Ancillary Dacument,

unless the proposed course of action {and any relevant documentation) has been
submitted fo the Authority's Representative for review under Schedule Part 8
{Review Frocedure} and either.

{a} there has been no obiection in accordance with paragraph 3 of
Scheduls Part 8 {Review Frocedure) within twenty 20}
Business Days of receipt by the Authority's Representative of
the submission of the proposed course of action {and any
refevant documentation), of such shorer pericd as may be
agread by the parties; or

{b) DBFM Co is acting in accordance with the commants of the
Authority as provided in paragraph 4.2 of Schedule Part 8
{Review Procedure);

and, in the circumstances specified in Clause 4.1.1, DBFM Co has complied with
Clause 57 {Assignation and Sub-contracting).

Changes to Funding Agreements and Refinancing

4.2

Subject to Clauses 4.3, 4.4 and 4.5, DBFM Co shali be free, at any time, 1o enfer
into, terminate, amend, waive s rights and generally deal with its Funding
Agreements on such terms and conditions as it sees fit without the prior written
consent of the Authority provided that (at the time such action is contemplated and
effected) the same will not materially and adversely affect the ability of DBFM Co
to parform its obligations under the Project Documents or this Agresment.



4.3

4.4

4.5

Delivery

4.6

No Refinancing of amendment, waiver or exercisa of a right under any Funding
Agreement or Ancillary Document shell have the effext of increasing the
Authority's liabilities on eatly termination of this Agreement urfess:

4.3.4 DBFM Co has obtained the prior written cansent of the Authorily to such
increased liability for the purposes of this Clause 4.3, or

43.2 itis a Permitted Borrowing.

Without prejudice to the provisions of Clause 4.2 and Clause 4.3, any amendment
or variation of any Funding Agreements which conslitutes a Refinancing shali be
carried out in accordance with the provigions of Schedule Part 23 (Refinancing).

Withowt prejudice to Clause 4.2, DBFM Co shall Halse with the Authority, and shall
use ali reasonable endeavours to provide the Authority with a copy of the relevant
agreement in settled draft forrn, not less than ten {10} Businass Days befare it
enters into any Funding Agreemsant (other than the Initial Funding Agreements).

Without prejudice to the provisions of this Clause 4 {Project Documents), if at any
fime an amendment is made 0 any Praject Document, or DBFM Co enters into a
new Project Dosument {or any sgreement which affects the interpretation or
application of any Proiect Document), DBFM Co shall deliver to the Authorily &
conformed copy of each such ameandment or agresment within fen {10) Business
Days of the date of fis axecution or creation, cerlified as a irue copy by an officer
of DBFM Co.

Funding Defaukt

4.7

4.8

4.9

4.10

DBFM Co shall promptly upon the occurrence of & Funding Defaull notify the
Authority of such Funding Default,

The Authority may, in circumstances referred to in Clause 4.7 above (regardless of
whether the Senior Funders have exercised any enforcement or similar rights
under the Senior Funding Agreemenis), require BFM Co fo provige an inferim
Project Report and to aftend, and use alf reasonable andeavours to ensure that
the Senfor Funders attend, such meelings as the Authorily may convane fo
discuss such interim Project Report and the circumstances giving rise fo it

DBFM Co shall promptiy upon a failure by the Senior Funders to advance amounts
due under the Senjor Funding Agreements (or in circumstances that might
reasonably be expected o lead to such a failure) notify the Authority of such
failure {or expecied failureg).

The Authortity may, in the circumstances referred fo in Clause 4.9 above, require
DBFM Co to attend, and use all reasonable endeavours to ensure that the Senior
Funders attend, such meelings as the Authority may convene o discuss the
ciroumsiances.

THE PROJECT OPERATIONS

Scope

51

Subject to and in accordance with the provisions of this Agreement, DBFM Co
shall perform it8 dufles under this Agreement at its own cost and risk without
recourse to the Authorly except ss otherwise expressly provided In this
Agraament,

General standards



52 DBFM Co shall at its own cost be solely responsible for procuring that the Project
Operations are ai all times performed:

521

5.2.2

523
524

53.5

526

in compliance with all Law and, subject fo Clause 11.2, Consents
{including without fimitation the giving of notices and the oblaining of any
such Consents} and so as not to prejudice the renewal of any such
Consenis;

in 2 manner that is not likely to be injurious to health or to cause damage
to propatty,;

in & mannar consistent with the Quality Plans;
NOT USED,

in & manner consistent with the Authority discharging is statidory duties
and other functions undertaken by it as the same may be notified to
DBFM Go from time to time; and

in so far as not in conflict with an express obligation of DBFIM Co under
this Agreement, or where in relation to a matler there is no exprass
obligation or standard imposed on DBFM Go under this Agreement, in
accordance with Good Industry Practice.

In the event that any ambiguity, unceriainty, dispide or discrepancy anises in the
nature and scope of DBFM Co's obligations under this Clause 5.2 (Generaf
Standards), the provisions of this Clause 5.2 (General Standards) will be given
meaning and have effect in descending order of precedence set out in this Clause
5.2 (General Standards).

Authority’s Undertaking

53 The Authority undertakes to DBFM Go that it shall:

5.3.1

532

53.3

534

subject io the provisions of this Agreement, comply with all Laws and
Consents appiicable to it which relate o the Project Operations;

not wilfully impede DEFM Co in the performance of its obligations under
this Agreement (having regard aiways fo the interactive nature of the
activities of the Authority and of DBFM Co and to the Authority's and any
Community Services Providers use of the Facilities to provide the
relevant Community Services and any other operations or activities
cattied out by the Authority or other Community Services Providers on or
gt the Sife for the purposes confemplated by this Agreement and any
othigr of the Authority's of other Community Services Provider's statutory
functionsy;

inform DBFM Co as soon as reasonably practicable if at any time it
becomes unable to meet any of its financiat obligations and in such case
inform, and keep DBFM Co informed, of any course of action to remedy
the situation recommended or required by the Scottish Government, the
Authority or other competent authority, and

to the extent permitted by Law, supply to DBFM Co within sixdy (80)
Business Days of thelr publication, a copy of the Authority's Annual
Repart and Accounts,

provided that, to avoid doubt, nothing in this Clause 5.3 (Authority's Undenaking}
shall in any way fetter the discretion of the Authority in fulfiliing its statutory

funciions.



7.3

UBFM Co acknowledges and confirms that;

7.3.1 it has conducted its own analysis and review of the Disclosed Dala and
has, before the execution of this Agreement, satisfied itself as o the
acouracy, completeness and fitness for purpose of any such Disclosed
Data upon which it places reliance; and

7.3.2 it shail not be entifled to and shall not (and shall procure that no DBFM
Co Party shall) make any claim against the Authority or any Authority
Party whether in contract, dalict or otherwise including, without limitation,
any cialm in damages, for extensions of time or for additional payments
under this Agreement on the grounds:

(a) of any misunderstanding or misapprehension in
respect of the Disclosed Data; or

(i) that incorrect or insufficient information relating io the
Disclosed Data was given to it by any person,
whether or not an Authority Party,

nor shall DBFM Co ke relieved from any obligation imposed on, or undertaken by
it, under this Agreement on any such ground.

REPRESENTATIVES

Representatives of the Authority

a1

8.2

8.3

8.4

The Authority's Reprasentative shall ve [N o such other person
appointed pursuant to this Clause. The Authority's Representative shall exercise
the functions and powers of the Authority in relation fo the Project Operations
which are identified in this Agreement as functions or powers t0 be carried out by
the Authority's Represeniative. The Authority's Representative shall also exercise
such other funclions and powers of the Authority under this Agreement as may be
notified to DBFM Co from time o time.

The Authority's Representative shall be entitied at any tims, by nolice fo DBFM
Co, o authorise any other person 10 exergise the functions and powers of the
Autherity delegated to him pursuant fo this Clause, either generally or specifically.
Any act of any such person shall, for the purposes of this Agreement, constitude an
act of the Authority's Repressntafive and all references to the "Authority's
Representative” in this Agreement (apart from this Clause) shall be taken as
references to such person so far as they concern matters within the scope of such
person's authority.

The Authority may by notice to DBFM Co change the Authority's Representativa.
The Authority shall {as far as practicable} consult with DBFM Co prior fo the
appointment of any replacement for the Authority's Represantative, taking account
of the need for fiaison and continuity in respect of the Project.  Such change shall
have effect on the date specified in the wrillen notice {which dale shall, other than
in the case of emergency, be such date as wili not cause material inconvenience
tc DBFM Co in the exgeution of its obiigations under this Agreement).

During any period when no Authority’s Representative has heen appointed {or
when the Authority's Representative is unable through Hiness, incapacity or any
other reason whatscever to carry out or exercise his functions under this
Agreement) the Authority shall carry out the functions which would otherwise be
performed by the Authority's Representative.

10



8.8

8.8

No act or omission of the Authority, the Authority's Representative or any officer,
employee or other person engaged by the Authority shall, except as otherwise
axpressly provided in this Agreement;

851 in any way relieve or absolve DBFM Co from, modify, or act as a walver
or personal bar of, any Hablity, responsibility, obligation or duly under
this Agreement; or

8.5.2 inthe absence of an express order or authorisation under Schedule Part
16 (Change Protocol), constitute or autharise a Change.

Except as previously notified in writing before such act by the Authority o DBFM
Co, DBFM Co and DBFM Co's Representative shall be entitled to treat any act of
the Authority's Representative which is suthorised by this Agreement as being
expressly authorised by the Authority and DBFM (o and DBFM Co's
Representative shall not be required to determine whether an express authority
has in fact baen given.

Schoo! Representative

8.7

88

8.9

The head teacher of the School or such other member of staff of a School as the
head teacher may nolify in advance to DBFM Co from time fo time, shall
underizke the mlg of a school representative {the “Schogl Representative™),
which School Representative shall provide a day to day contact with DBFM Co for
the routine operation of this Agreement.

Unless pursuant to a specific delegation under Clause 8.9 or otherwise specifically
provided for in tarms of this Agreement, the School Representative shalfl have no
power or authority fo bind the Authority or vary the terms of this Agreement in any
way and DBFM Co acknowledges that it shall not act on the instructions of or as a
consequence of or cotherwise rely upon any acst or omission of a School
Representative for the purposes of this Agreement unless under a specific
delegation issued pursuant to Clause 8.9 or otherwise specifically provided for in
this Agreement,

The Authority's Representative may from fime o time by notice to DBFM Co
delegate any of his powers, duties or responsibilities under this Agreement fo a
Schoal Representative, subject to such terms and conditions, and for such
duration ag may be specified by the Authority’s Representative

Representative of DBFM Co

8.10

8.11

8.12

DBFM Co's Representative shall be [ G o such other person
appointed pursuant o Clause 8.11. DBFM Co's Representative shall have full
authority to act on behalf of DBFM Co for all purposes of this Agreement. Except
as previously notified in writing before such act by DBFM Co 1o the Authority, the
Authority and the Authority's Representative shall be entitled o treat any act of
DBFM Co's Representative in connection with this Agreement as being expressly
authorised by DBFM Co and the Authority and the Authority’s Representative shall
not be required to determine whether any express authority has in fact been given,

DEF# Co may by nolice to the Authority change DBFM Co's Representative.
Where DBFM Co wishes to do so it shall by written notice fo the Authority propose
a substitute for approval, taking account of the need for liaison and confinuity in
respect of the Project. Such appoirtment shall be subject to the approval of the
Autherity {not to be unieasonably withheld or delaved).

DBFM Co's Key Works Personnel are identified in Schedule Part 3 {(Key Works

Personnel). DBFM Co shall, as far as it is within DBFM Co's control, ensure that
such persons retain their involvement in the Works and, in particufar, wilk not, for

14



the durations of the Works, requtire or request any of them 1o be involved in any
ather project on behalf of DBFM Co or any of the Bhareholders or its or their

Associated Companies i, in the reasonable opinion of the Authority, this would
adversely affect the Project.

12
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PART 2: LAND ISSUES

NATURE OF LAND INTERESTS

Access During Construction

i

From the Commencement Date until the Actual Gompletion Date or {if earlier) the
Termination Date, the Authority shall grant to DBFM Co and DBFM Co Parties, or
procure that DBFM Co and the BBEFM Co Parlies are granted:

9.1.1  access o the Sile; and

9.1.2  the Ancillary Rights;
in each case subject only to the Heserved Rights, the Title Conditions and the
Authority's rights under this Agreement and solely for the purpnses of

implementing the Works and canying out DBFM Co's Pre-Completion
Commigsioning.

Access Following Construction

9.2

After the gcourrence of a Phase Actual Completion Date the Autherity shall grant
o DBFM Co and DBFIM Co Parties, or procure that DBFM Co and RBFM Co
Parties are granted, access io the relevant Phase or Fadilities {as the case may
be} sublect only to the Reserved Rights, the Title Conditions and the provisions of
this Agreement and solely for the purposes of:

9.2.1 carrying out the Project Operations {cther than those Projact Operations
for which DBFM Co is granted rights pursuant to Clause 9.1 (Access
During Construction),

89.2.2 remedying Defects and carrying out Snagging Matters relating to that
Phase and exarcising its rights under Glause 23.15; and

823 exercising the Ancillary Rights.

Such rights shall terminate on the Expiry Date or {if earlier) the Termination Dade.

Extent of Rights

8.3

8.4

9.5

The rights referred to af Clauses 9.1 {Access During Constructiony and 0.2
{Access Foflowing Construction) shall not operste or be deemed o operate as a
lease of the Facilifias or the Site or any part of the Facilities or the Site and DBFM
Co shall not have or be eniiffed to exclusive pussession {save io the exient
expressly included within the Ancillary Rights) or any estate, right, titie or interast
in and to the Site or the Fagilities except as provided hergin and shalt occupy the
Site as a lcensee only.

The rdghte referred to at Clauses 9.1 (Access During Construclany and 9.2
{Access Foffowing Construction are personal to DBFM Co and the DBFM Go
Parties.

DBFM Co shall procure that:
961 all Project Operations carried out at the Site by or on behalf of DBFM Co
{whether before, during or after the completion of the Works) shall be

carded oul In @& manner which does not breach any of the Title
Conditions andior the Reserved Rights; and

13



487 there shall be no action, or omission to act by DBFM Co or a DBFM Co
Party, which shall give rise o g right for any person {0 oblain title {0 the
Site or any pait of it

a8 Notwithstanding the terms of Clauses 9.1 and 9.2 or any other rights grantsd
under this Agregment, the Authority shall (if it is the heritable proprietor of the
Site), or {if it is not the heritable proprietor of the Site) shall procure that the
heritable proprietor of the Site shall, enter into such wayleaves, deeds of servitude
or other similar agreements with any third party that DBFM Co or any DBFM Co
Party may require to be granted in favour of or by any third party, in crder to
exercise Hs rights or perform itg obligations under this Agreement. The Authority
ghall enter into (or, where appropriate, shall procure that the heritable propristor of
the Gite shall enter into} any such wayleave, daed of servitude or cther similar
agreamant, as sooh a8 raagonably practicable gfter DBFM Co has provided o the
Agthority afl relevant information in connection thergwith provided always that
DBFM Co has oblained at its own cost the prior agreemant of the third parly in
farms acceptable to the Authority (acting reascnably}. DBFM Co shall reimburse
the Authority for all costs and expenses reasonably and properly incurred by the
Authority {and/or the heritable proprietor of the Site) in connection with entering
info such wayleaves, deeds of servitude or other sirmilar agraements at the request
of DBFM Co.

10 THE SITE

1.1 The condition of the SHe shall subject fo Clauses 10.3 and 10.4 be ihe sole
responsibifity of DBFM Co.  Accordingly (without prejudice {6 any other obligation
of DBFM Co under this Agreement), BBFM Co shall be deemed {o have:

10.1.1 carried out a Ground Physical and (Seophysical Investigation and o have
inspected and examined the Site and its surroundings and (where
applicable} any existing structures or works on, over or under the Site;

10.1.2 satisfied #self as to the nature of the Site Conditions, the ground and the
subsoil, the form and nsture of the Site, the load bearing and cther
relevant properfies of the Site, the risk of injury or damage {o proparty
affecting the Site, the nature of the malerials {(whether natural or
ciherwise) to be excavaled and the nalure of the design, work and
materials nacessary for the execution of the Works;

10.1.3 satisfied itself as to the extent and adequacy of the Site and of the rights
of access to and througih the Site granted hersunder and any
accommuodation it may require for the purposes of fulfilling its cbligations
unider this Agreement {such as additional land or buildings ouiside the
Site) without prejudice to DEBFM Co's rights under this Agreement in
respect of a breach by the Authority of its obligations under Clause 9.1
andior Clause 9.2;

10.1.4 saiisiied ifseif as to the precautions, times and methods of working
necessary to prevent any nuisance or interference, whether public or
private, being caused to any third parties {except where such matiers
can enly be ascertained by a review of title conditions, not included in the
Title Conditions); and

10.1.6 satisfied itself as to the conditions, burdens, restrictions and reservations
set out in the Title Conditions and the Reserved Rights,

16.2 To avoid doubt, DBFM Co accepts Tull responsibility for alf matters referred o in
Clause 10.1 and, subject to Clauses 0.3 and 10.4, DBFM Co shall;

14



10.2.1 not be entitled to make any clalm againgt the Authority of any nature
whatsoever save, I applicable, as expressly provided in Clauss 28
{Delay Events}, on any grounds including {(without imitation) the fact that
incorrect or insufficient information on any matter relating to the Site was
given ic it by any person, whather or not the Authority or an Authority
Party; and

16,2.2 be responsible for, and hold the Authority harmiess ffom. cleaning up
and/or othenwise dealing with any Contamination at the Site so that i
shalt at all times comply with its obligations under this Agreement
including {without limitation) complying with, at itls own cost, any
applicable Laws and any Consents, ordsrs, notices or directions of any
regulatory body (whether made against the Authority or DBFM Co).

Responsibility for Ground Conditions and Comtarsination

10.3

10.4

10.5

106

10.7

Teo the extent that unforeseen ground condiiions and/or Contamination exdst in any
parts of the Site which are under existing buildings as at the Commencement Date
and which it is not practical for DBFM Co to investigate or survey, DBFM Co shall
not be responsible for them, untess they were discovered by the Ground Physical
and Geophysical investigation and accordingly identified in Section 3 (Authoriy’s
Construction Requirermants) of Schedule Part & (Consfruction Maffers) or unless
they should reasonably have hbeen discoverable if the Ground Physical and
Geophysical Invastigation had been properly cartied out or unless they would have
peen identified had DBFM Co carded out such additional surveys as it would have
bean reasonable to expect an axperienced contractor {o have carried out in the
circurnstances. The Authority shall be responsible for any ground conditions
andfor Contamination for which DBFM Co is not responsible by virtue of this
Clause 10.3. This Clause 1{1.3 applies to the Existing Facilities only.

Where pursuant ko Clause 10.3 the Authorily is responsible for any of the matters
referrad to then the fullowing provisions shall apply:

10.4.1 during the Construstion Phase any such matter shall be deemediobe a
Compensation Event for the purposes of this Agreement;

10.4.2 where any such matter ansas during the Operational Tarm it shall, for the
avoidance of doubt, be deemed fo be an Excusing Cause for the
purposes of Clause 81 {Excusing Causesy,

10.4.3 Hfuther where any such matter arises during the Operational Term and
any work or change to the Services is required or instructed {0 be done
in consequence of it, it shall be deemed 1o be a Qualifying Change, and

10.4.4 where any such matller is Contamination (whsether during the
Construgtion Phase or the Operational Term) the Authority shall further
hold DBFM Co harmiless from cleaning up and otherwise dealing with the
Contamination and shall indemnify DBFM Co in respect of all Direct
L.osses incurred by DBFM Co rasulting from such Contamination.

DEFM Co shall be responsibie for and shall hold the Authority harmiess from the
ramoval of the ldentified Asbestos af the Site.

To the extent that any Additional Asbestos is discovered at the Slte that is not
identified Asbestos (an "Additional Ashestos Delay™} DBFM Co will be entitled to
apply for relief from its obligations andfor compensation in accordance with Clause
28 (Delay Events).

in respect of any additional direct costs and associated expenditure incurred by
DBFM Co as a result of the nature and/or extent andfor location of the Additional
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11

10.8

Asbestos at the Existing Facilities {whather or not there has been an Additional
Asbestos Delay):

10.7.1  DBFM Co shall defiver to the Authority a VAT invoics for such additional
direct costs and associated expenditure, caloculatad on the basis of the
schedule of rates in the Agresd Form, in each month in which they are
incurred together with copies of the records maintained by the Contractor
to show the amount of Additional Asbestos removed from the relevant
Existing Facilifies and the associated expenditure during such month and
such additional supporting information as the Authority may reasonably
requast; and

10.7.2  the Autharity shall pay to DBFM Ca the amount of each such invoice
{provided that i reflects the records and schedule of rates referred to in
Clause 10.7.1 above) within twenty {20) Business Days of receipt of the
same.

Uniess the exposure arises directly or indirectly as a result of any act or omission
of DBFM Co or any DBFM Co Party, the Authorily accepts full responsibifity
(including any financial and other consequences which result {whether directly or
indirectly)) for death and nersonal injury in respect of exposure to Asbestos ob the
Site, where the exposure takes place prior to the Commencement Date,

CONSENTS & PLANNING APPROVAL

1.4

1.2

DEFM Co shall be responsible for

11.1.1 subject to Ciause 11.2, obtaining afl Consents which may be required for
the performance of the Project Operations; and

11.1.2 implementing each Consent within the psried of ifs validity in accordance
with its ferms.

The Parties have agreed that DBFM Co shall not be responsible for implementing,
satisfying or discharging conditions 3, 8, 8, 10, 11, 30 and 31 of the Planning
Approval (the “Authorily Planning Ceaditions”™) and the Parties agree and
acknowledge that (i) implementation, safisfaction or discharge of the Authority
Planning Conditions by DBFM Co shall hot form part of the Completion Criteria;
and (2} DBFM Co shall not be in breach of Clause 12.1 of this Agreament where
the dirert and demonstrsble cause of the event giving rise to the alleged breach is
the fallure to implement, satisfy or discharge the Authority Planning Conditions

Irs the event that:

11.3.1 a Consent that has been granted is subseguently amended, repealed,
reveked or otherwise ceases 1o be in full force and effect in accordance
with its terms as a consequence of any action by a Relevant Authority;

11.3.2 affected persons are entitled fo claim compensation for the adverse
effects of such action under @ statuiory scheme of compensation; and

11.3.3 DBFM Co is not entitled in #s own fiame to claim under that scheme but
the Authority is so entitled

the Authority must use all reasonable endeavours, at the request and at the cost of
DBFM Co, to claim or to Include within its cleim such sums as DBFM Co acting
regsonably requests and shall pay to BBFM Co the part of any compensation that
it receives under that scheme that relates to the sums claimed at the request of
DBFM Co,
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PART 3: DESIGN AND CONSTRUCTION

12

THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS

Grerall Responsibility

12.1

12.2

DBFM Co shall carry oul the Works;

1211 s0 as o procure safisfaction of the Authority's Construction
Requirements;

12.1.2 inaccordance with DBFM Co's Froposals; and
12.1.3 in accordance with the terms of this Agreement.

To avold doubt, the obligations in Clauses 1211, 1212 and 1213 are
indapendent obligations. In particuiar:

12.2.1 ihe fact that DBFM Co has complied with DBFM Cu's Proposals shail not
be a defence to an allegation that DBFM Co has not satisfied the
Authority's Construction Requirements; and

12.2.2 the fact that DBFM Co has satisfied the Authority's Construction
Requirements shall not be a defence to an allegation that DBFM Co has
falled to comply with DBFM Co's Proposals,

Design responsibility

12.3

DBFM Go warrants that it has used, and will continue to use, the degree of skill
and care in the design of the facilities that would reasonably be expected of a
competent professional designer experienced in carrying out design activities of a
similar nature, scope and compiexity to those comprised in the Works.

Corporate identity and Signage

12.4

The parties acknowledge that the Autharity may, from time to time during the
Construgtion Phase, be reguired 1o procure the erection of hoarding, site boards,
plaques and/or other signage in connection with the Project. Accordingly:

12.4.1 where requested by the Autheority {acting reasonably), DBFM Co shall
procure the ereclion and mainlenance of such hoarding, site boards,
plaques andior other signage as the Authorily may reguire; and

12.42 the size, design, information disclosed, position and materials used in
connection with such hoarding, site boards, plaques or other sighage
shall be approved by the Authority, such approval not fo be unreasonably
withheid,

Authority design approval

12.5

The Authority confirms that, as at the date of this Agreement, it has reviewed such
of DBFM Co's Proposals as set out in Table C in Appendix 3 fo Schedule Part 8
{Review Frocedwrs} and that, subject {o any qualifications andior commenis
notified by the Authority to DBEM Co in writing and set out in Table € in Appendix
3 to Schedule Part 8 {Review Procedure) such proposals satisfy the Authority's
requirements in respect of Operational Functionality, so far as can reascnably be
determined given the level of detall of Design Data which has been disclosed to
the Alithority,
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12.8 DBEFM Co shall develop and finalise the design and specification of the Works and
the Authority shall review the Reviewable Design Data in accordance with
Schedule Part 8 {Review Procedure} and the provisions of this Clause 12.6:

12.6.1 DBFM Co shall submit the Reviewable Design Data and the design of
any Changes developed in accordance with the procedure set out in
Schedule Part 16 (Change Profocol) o the Authority's Representative for
review under Schedule Part 8§ (Review Procedure). DBFM Co shall not
commence of permit the commencement of construction of the part or
parts of {the Facilities o which such Reviewahle Design Data relates unti
it has submitted the appropriate Reviewable Design Data and sither it is
confirmed by the Authority’'s Representative that DBFM Co is entitled to
proceed with construclion in accordance with paragraph 3.3 of Schedule
Part 8 (Rewview Frocedurs) or DBFM Co is:

{a) disputing the status of such Reviewable Design Data
pursuant to paragraph 1.3.1 or paragraph 4.3 of
Schedule Part 8 {Review Frocedurs), and

b) proceeding at risk pursuant to paragraph 1.3.2 of
Schedule Part 8 {Review Procedure).

12.8.2 with effect from the date at which any item of Reviewable Design Data is
or becomes an Approved ROD ltem in accordance with Schedule Part 8
{Review Procedure), such Approved RDD lfem shall for the purposes of
this Agreement be deamed to have salisfled the requirements of the
Authority in the manner and to the extent set out In, Table A in Appendix
1 of Schedule Part B (Review Procedure);

12.6.3 DBFM Co shall allow the Authority's Representative, at any time, a
reascnable opporfunity to view any items of Design Data, which shall be
made available to the Authority's Representative as soon as practicable
following receipt of any wrillen regquest from the Authority's
Representative; ang

12.6.4 DBFM Cuo shall procure that the Contractor establishes and maintaing a
computerised design database which DBFM Go and the Authority's
Representative may access remotely by computer io view drawings
comprised within the Design Data (including Reviewable Design Data)
and slectronically store andfor print capies of such Design Data, In the
event of the Authority's Representative being unable to access such
design database, DBFM Co shall procure that it is made available for
inspection by the Authority's Representative, or any other person
authorised by the Authority's Representative,

Rectification of DBFM Co's Proposals

12.7 Without prejudice to Clause 12.1, if it shouwld be found that DBFM Co's Proposals
do not fulfit the Authority's Construction Requirements, DBFM Co shall at ifs own
expenss, and in gccordance with Clause 12.8 below, amend DBFM Co's
Proposais and rectify the Works or any part affected. Such amendment and
rectification shall have the sffect that:

12.7.1 DBFM Co's Proposais shall satisfy the Authority’'s Constructlon
Requirements, and

12.7.2 following the amandment or reclification, the strustural, mechanical and
slectrical performance of the Facilities will be of an equivalent standard
of performance to that set cut in DBFM Co's Proposals prior 1o thelr
amendment or rectification (for the purpose of this comparison
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dizregarding the fault which required the amendment or rectification 1o be
made).

12.8 Where Clause 12,7 applies, DBEFM Co shall submit s proposal for amanding
DBFM Co's Proposals and rectifying the Works {or any parl affected) to the
Authority's Representative for review under Schedule Part 8 {(Review Procedure)
and shall not amend DBFM Co's Proposals or commence or allow the
commencement of the rectification of the Works {or any part affected) until it is
permitted to proceed In accordance with Schedule Part 8 {Review Procedure).

Constroction Skills Cesdification Schame

12.9 DBFM Co shall ensure that all persons engaged in carrying out the Works {or part
thereof) on the Site are accredited under the Construction Skills Certification
Scheme or an equivalent scheme and where DBFM Co enters into a sub-contract
for the purposes of carrving out the Works DEFM Co shall cause a term 1o be
included In such sub-contract:

12.9.1 which requires the sub-contractor fo ensure that such persons are
accredited under the Gonstruction 3kilis Certification Scheme or an
eguivalent scheme; and

12.9.2 in the same terms as that set out in this Clause 12.9 {including for the
avoidance of doubt this Clause 12.9.2) subject only to modification to refer
to the correct designation of the equivalent party as OBFM Co and sub-
contractor as the case may ba.

13 RIGHT OF ACCESS OF AUTHORITY'S REPRESENTATIVE
Access to the Site
13.1 DBFM Co shall procure that:

13.1.1 subject to complying with all relevant safety procedures, which shall
include any relevant construction phase plans and health and safety
plans for the construction of the Facllities, the Contractor's Site Rules
from time to time and any reasonable directions with regard to site safety
that may be issued by or on behalf of the Contractor's Site Manager from
time fo time, the Authority's Representative shall have unrestricted
access at ail reasonabie Hmes during normatl working hours to:

(&) view the Works at the Site on reasonabie prior notice
appropriate to the circumstances, provided that the
notice procedures in this Clauge 13.1.1(a} shall not
apply to the right of access for the Authority’s
Representative and his staff and wvisitors to the office
and other faciliies provided at the Site for his use;
and

b subject to obtaining the consent of the relevant
manufacturer or suppller {which DBFM Co agrees to
use all reasonable endeavolurs to obtain), visit any
site or warkshap where materials, plant or equipment
are being manufactured, prepared or stored for tse in
the Warks for the purposes of general inspection and
of attending any test or investigation baing carried out
in respect of the Works;
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13.1.2 the Authority’s Reprosentative shall have such rights of access to fhe
Site in an emergency as he (acting reasonably} considers suitable in the
gircumstarnces; and

13.1.3 monthly progress meetings and site meetings are held and that the
Alghority’s Representative shall have the right to attend such monthly
progress meetings and site meetings and to attend such other meetings
as the Authority's Represeniative may reasonably reguest.

Increased monitoring

13.2

If, following any viewing, visit or inspection made pursuant to Clause 13,11, it is
discovered that there are defects in the Works ar that DBFM Co has faifed to
comply with the Authority’s Construction Requirements or DBFM Co's Proposals,
the Authority's Representative may (without prejudice to any other right or remedy
available to the Authority) by notice to DBFM Co increase the fevel of monioring of
DBFM Co unll such ime as DBFM Go shall have demonsirated {0 the satisfaction
of the Authority that it is capable of performing and will perform all its obligations to
the Authority under this Agreement. DBFM Co shall compensate the Authority for
any reasonahie additional costs ncurred as a result of such increased monitering.

Right to Open Up

133

13.4

13.5

13.6

13.7

13.8

Subject to Clause 13.4, the Authority's Representative shall have the right at any
time prior to a Phass Actual Completion Dats fo request DBFM Co to open up and
inspect any part or parns of the Works relating to the relevant Phase where the
Authority’s Representative reascnably believes that such part or paris of the
Works relating o the relevant Phase is or are defective and DBFM Co shail
comply with such request.

Pror to exsercising his right pursuant to Glause 13.3 above, the Authority's
Representative shall notify DBFM Co of his intention to exercise such right, setting
out detailed reasons.

if, following the exercise by the Authority's Representative of his right pursuant fo
Clause 13.3, the inspection shows that the relevant part or parts of the Works are
not defective then Clause 20.3.4 shall apply.

If, following the exerdise by the Authority's Representative of his right pursuant to
Clause 13.3, the inspection shows that the relevant part or parts of the Works is or
are defective, DBFM Co shall rectify and make good such Defect{s) and any
consequence of such rectification andfor making good Defeci(s) shall be carried
out by DBFM Co at no cost to the Authority and DBFM Co shall not be entitled to
any extension of time in relation to such rectification and making good of the
Works.

If, following the exercise by the Authority's Representative of his right pursuant to
Clause 13.3, the Authority's Representative is of the opinion that the inspection
shows that the relevant part or pants of the Works is or are defective and DBFM
Co doss not agree with such opinion, the matter shall be determined in
accordance with Schedule Part 20 {Dispufe Resolution Procedure).

Without prejudice to the rights of the Authority's Representative pursuant to this
Clause 13 (Right of Access of Authonty's Representative) the parties acknowledga
that the exercise of such rights shall not in any way affect the obligations of DBFM
Co under this Agreement save as expressiy set out in this Clause 13 {Right of
Access of Authorify's Represenialive),

Safety during Construction
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139

The provisions of Segtion 2 (Safely During Construction) of Schedule Part 6
{(Construction Matlers) shall apply to matters of safety.

PROGRAMME AND DATES FOR COMPLETION

Dates for Completion

1441

DBFM Co shall compiste the Works relating to a Phase by the relevant Phase
Completion Date. Without prejudice to Clauses 40 (DBFM Co Event of Default),
42 {Authority Volunfary Termination), 46 (Compensation on Terminalion] and 47
{Consequences of Tenmination) the Authority shall not be entitled to claim
liquidated or general damages in respect of any delay which elapses between the
Phase Completion Date and the relevant Phase Actual Completion Date.

The Programme

14.2

143

14.4

Any Programme submitted in accordance with the provisions set out below shall
be prepared in agcordance with Good Industry Practice and shall be in sufficient
detall so as {o enable the Authority's Representative fo monilor the progress
including ali cormissioning activities and lkely future progress of the Works,

The initial Programme is set out at Schedule Pat 7 {The Programime). Any
change to the Programme shall only be made in accordance with this Cladse 14
(Programme and Dates for Completion) and Schedule Part B (Revisw Procedurs).
DBFM Co shall promptly submit to the Authority’'s Representative a copy of any
vargion of the Programme varied in accordance with this Clause 14 (Programme
and dates for Complaetion) and Schedule Part 8 {Review Procedure).

if it appears to the Authority’s Representative at any time that the actual progress
of the Works has significantly fallen behind the Programme, then the Authority's
Representative shall be entitled o require DBFM Co o submit 1o the Authority's
Representative a report identifying the reasons for the delay and, unless the event
causing the delay is still subsisting and it i not possible to predict with any
certainty when fhe delay might come to an end, require DBFM Co (st the
Authority’s option):

1441 to produce and submit to the Authority’s Representative in accordance
with Schedule Part 8 (Review Procedure) a revised Programme showing
the manner and the periods in which the Works will be carried out to
ensure completion: andfor

14.4.2 to produce and submit to the Authority's Representative in accordance
with Schedule Part 8 (Review Procedure) a revised Programme showing
the steps which are to be taken to eliminate or reducs the delay.

Early completion

14.5

14.6

Motwithstanding that the Works refating to a Phase may have been completed in
accordance with this Agreement, the Phase Actual Compietion Date may oniy
ooour on a date on or after the Phase Comipletion Date uniess the Authority, in its
absolute discretion, agrees otherwise in wiiting,

DBFM Co shall notify the Authority's Representative if at any fime the aclual
progress of the Waorks relating to a Phase is significanily ahead of the Programme
such that DBFM Co aniicipates that the Phase Actual Completion Date could
oocur eatlier than the relevant Phase Completion Date in which case the
Authority’s Representative shall be entfitied to require DBFM Co fo produce and
submil {o the Authotity's Represeniative a revised Programme showing the
manner and the periods in which the Works relating to the relevant Phase will be
cartiad oul and what the revised date for completion wouid be o enabie:
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14.6.1 the Authority to consider {at its absolute discrefion} whether to agres an
garfier date for completion if requested by DBFM Co ta do so; and

14.6.2 the parties to consider what modifications (if any) wili be required ta the
Agregment in order to accommodate such earlier date for completion if
agresd {0 by the Authority pursuant fo Clause 14.5,

Unavailability of Existing Facilities

14.7 During each Exam Period, if as a direct cansequence of DBFM Co carrying out
the Works in accordance with Clause 12 (Design Construction  and
Commissioning Process) and Clause 14 (Frogramme and Dates for Completion}
there is interfersnce with the powsr, gas, water or drainage supply and/or
telecommunications serving the Existing Facilities and such area cannot continue
1o be used for the provision of educational services in the manner in which would
usually be expected by the Authority, acling reasonably, then DEFM Co shall, by
the later of {i) the axpiry of twelve hours afier the time that DBFM Co became
aware of ought reasonadbly {¢ have become aware that such area is unavailable,
and (i) commencement of Core Fitnes on the next School Day following the day
on which the aree became unavaillable, repair or provide a temporary
replacement in respect of any powet, gas, water andfor drainage supply that is
suitable and scosptable to the Authorily, acting reasonably, and in respect of
felecommunications engage with the relevant telecommunications provider on
the issue as soon as practicable in order that the relevant telecommunications
provider ean facilitate repair or replacement as appropriate, falling which, DBFM
Co shall reimburse to the Authority the proper casts reasonably incurred by the
Authority  in arranging  repair or  replacement  or  contacting  the
tedlecommunications provider, as applicabie.

INDEPENDENT TESTER

Appointment

151 The parties have on gr prior {0 the date of this Agreement, in compliance with ait
Law relating fo procurement which is applicable to either parly, appointed a
suitably qualified and experienced consultant to act as the independent Testsr for
the purposes of this Agreemsant upon the terms of the Independent Tesiar
Contract.

Changes to terms of appointment

15.2 Neither the Authority nor DBFM Go shall without the other's prior wiitten approval
{riot to be unreasonably withheld or delayed):

18,21 terminate, repudiate or discharge the independent Tester Gontract or
treat the same as having been terminated, repudiated or otherwise
discharged;

15.2.2 waive, setfle, compromise or otherwise prejudice any rights or claims
which the other may from time to fime have against the Independent
Testet; or

15.2.3 vary the terns of the [ndependent Tesier Contract or the service
performed o7 fo be performed by the Indepandent Tester.

15.3 The parties shall comply with and fulfil their respective duties and obligations
arising under or in connection with the Independent Tester Contract.

So-operation
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17

164

The parties agras to co-operate with each other ganerally in relation to ali matters
within the scops of or in connection with the Independent Tester Contract. Al
instructions and representations issued or made by either of the parties to the
independent Tester shall be simultanecusly copied to the other and both parties
shall be entiled to attend all inspections undertaken by or meetings invelving the
independent Tester.

Replacement

16.5

156

if the Independent Yester's appointment is terminated otherwise than for full
performance, the parties shafl liaise and co-operate with each other in order to
appoint, in accordance with this Clause 14.5, a replacement consultant to act as
the Independent Tester as soon as reasonably practicable. The identity of any
such replacement shall be as agreed by the parlies and the terms of his
appointment shall, uniess otherwise agreed, be as set out in the Indepandent
Tester Contract.

If the parties iail to agree the identity andior terms of a repiacement independent
Tester in actordance with Clause 155 within ten (10} Business Days of the
ofiginal Independent Tester's appointment being terminated then such
disagreement shall be referred for resolution in accardance with Schedule Part 20
{Dispute Resolution Procedure).

EQUIPMENT

The provisions of Schedule Pan 11 (Equipment} shall apply in respect of the procurement,
inslallation, commissioning and maiatenance of Equipment.

PRE-COMPLETION COMNISSIONING AND COMPLETION

17.1

17.2

17.3

Not less than six {8) months before a Phase Complstion Date, the Authority shall
provide DBFM Co with a draft of the Final Commissioning Programme for the
relevant Phase as jointly developed by the Authority and DBFM Co, in accordance
with the provisions of Clause 17.2 and Clause 17.3. DBFM Co shall provide the
Authority with comments on the draft Final Commissioning Programme for the
refevant Phase submitted to it within fifteen {15) Business Days. The parties shall,
within twenty (20) Business Days of receipt by the Authority of DBFM Co's
comments agrez the terms of the Final Commissioning Programme for the
relevant Phase provided that the Authority may by prior notice to DBFM Co
change the scope and fime of the Authority's Commissioning and reimburse
DBFM Co its reasonable costs incurred as a result of such change in scope or
time. ¥f the partles are unable io agree the Final Commissioning Programme for
the relevant Phase or the change In scope or time of the Authority's
Commissioning within fifty (50} Business Days of the dale on which the Authosrity
has issued the draft Final Commissioning Programme, the matier shall be referred
for dedermination in accordance whh Schedule Part 20 {Dispufe Resolution
Procedure),

The Final Gommissioning Programme for each Phase shall be in accordance with
the Qutline Comnissioning Programme and shall impose no greater or more
onercus obligations on the Authority than those set out in the Outiine
Commissioning Programme {unless otherwise agresed by the Authority in iis
absolute discretion). The Final Commissioning Programme shall then replace the
Cuiline Commissioning Programme as i relates o that Phase.

The Final Commissioning Frogramme shall describe the steps necessary, the

party responsible for taking each of such steps and the timing and sequence of
gach of such steps to ensure insofar as relevant for the Phase;
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174

17.5

1786

17.3.1 that DBFM Co's Pre-Complation Commissioning and tha Authority's
Commissioning will not delay the Phase Actual Completion Date from
ocourring by the Phase Compiletion Date; and

17.3.2 that DBFM Co's Post Completion Commissioning and the Authority's
Fost Completion Commissioning are completed by the Commissioning
End Date,

The parties shall procure that the steps that they are responsible for carrying out
and completing pursuant to the Final Commissioning Programme for the relevant
Phase include, in the case of DBFM Co's activities, the activities described in the
Outline Commissioning Frogramme and section 8.1% of the Authority's
Construction Raquirements.

DBFM Co shall notify the independent Tester and the Authority's Representative
of the date when GBFM Co (acling rezsohably} cobsiders that a Phase of the
Works will be complete In accordance with the Authonty's Construction
Requirements, the Completion Criteria and this Agreement not less than forty (40)
Business Days priof to such anticipated completion. Such notification shalt trigger
the activities of the Independent Tester under this Clause.

The parties each undertake fo co-operate with the Independent Tester fo ensure
that the independent Tester is familiar with all necessary aspects of the Project for
the purposes of its role as dascribed in this Clause.

Commissioning prior to Phase Complation Date

17.7

17.8

17.9

DBEFM Co shall insofar as relevant for aach Phase:

17.7.1 undertake DBFM Co's Pre-Completion Commissioning in accordance
with the relevant Final Commissioning Programme; and

17.7.2 permit the Authorly fo underake the Authority's Gommissioning
including permitling specialist confractors sngaged by the Authority o
deliver and install equipment on such dates as agreed between the
Auihority and DBFM Co, in accordance with the Final Commnissioning
Programme

and the Authority shall undertake the Authority's Commissioning in accardance
with the relevant Final Commissioning Programime and so as not to causs materis
damage to the Works.

DBFM Go shall give written notice o the Independent Tester and the Authority of
the commencement of DBRFM Co's Pre-Complefion Commissioning in relation o a
Phase and shall ensure that the Independent Tester and the Authority's
Reprasentative are invited io wiiness all of, and are provided with ai information
they may reasonably require in relation to, DBFM Co’s Pre-Completion
Commiissioning of the relevant Phase and that the Independent Tester is invited to
comment on DBFM Co's Pre-Completion Commissioning of the relevant Phase,

DBFM Co shall {or shall procure that the Contractor shall), give the Authority
access io the Facilities at such fimes as may be set out in the relevant Final
Commissioning Programime to enable the Authority to undertake the Authority’s
Cammissioning in accordance with the Final Commissioning Programme for the
relevant Phase for the period prior to completion of the relevant Phese. When
exercising such rights the Authorily shall cemply with all relevant safety
procedures, which shall include any relevant construction phase plans and health
and safety pans for the construction of the Fadilities, the Contractor's Site Rulaes
from fime to time and any reasonable directions with regard {o site safety that may
be issued by or on behslf of the Contractor's Site Manager from time o time,
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Pre-Completion inspaction

17.16G

DBFM Co shall give the Indspendent Tester and the Authority’'s Repragentative
not less than twenty (207 Buginess Days’ nofice and not more than thirty (3€)
Business Days’ notice of the date upon which DBFM Co considers that the Worls
relating to a Phase will be complete and the tests on completion required for the
relevant Phaze to be performed in accordance with the Final Commissioning
Frogramme for the relevant Phase will be carried out.  Following receipt of the
notice specified in this Clause 17.10 (Pre-Compiefion inspection) the Authority's
Representative and the Independent Tester shall be entitled to inspect the Works
relating fo the relevant Phase on the date or dates reasonably specified by DBFM
Ca in accordance with this Clause 17.10 {Fre-Compilefion Inspection), and to
attend any of the tests on complelion. DBFM Co shal, i so requested,
accompany the Authority's Representative and the Independent Tester on any
such inspection,

Pre-Completion matters

17.11

The parties shall procure that the Independent Tester, within five {5) Business
Days of any ingpeclion made pursuant to Clause 17.10 (Pre-Completion
Inspection), notifies DBFM Co and the Authotity of any outstanding matters
including, without limitation, the repsatition of any of the tests on complietion which
are required fo be caried out and passed in accordance with the Final
Commissioning Programme for the refevant Phase} which are redguired {0 be
altended to bafore the Works reiating o the relevant Phase can be considered fo
be compiete in accordance with the Authority’s Construction Requirements, DBFM
Co's Proposals and the Compiletion Criteria. DBFM Co shall attend to such
matters and shall, if necessary, give the Independent Tester further notices in
accordance with Clause 17.10 {Pre-Completion inspection} (but dealing only with
matters raised in the notification wunder this Clause 17.11 (Pre-Completion
Matters)) so that the procedures in Clause 17.10 (Pre-Completion fnspection) and
this Clause 17.11 {Pre-Compfetion Maflers) are repeated as often as may be
necessary fo ensure that all outstanding matters in relation to the Works relating to
the relevant Phase are altended fo.

Phase Compiction Cerlificate

1712

17.13

17.14

17.15

Pursuant to the terms of the (ndependent Tester Condract, the parties shall procure
that the Independent Tester, when he is satisfied that a Phase is compiete in
accordance with the Completion Criterla, issues a Cetlificate of Practical
Completion in respect of that Phase to that effect to the Authority and to DBFM
Co.

Without prejudice o Clauses 17.14 and 17.17, the issue of the Cerlificate of
Practical Completion in respect of a Phase shall, in the absence of manifest error,
bad faith or fraud, be conclusive evidence {but only for the purpose of ascertgining
the relevant Payment Commaencemient Date), that the Phase was complete in
accordance with the Complstion Criteria on the date stated in the relevant
Certificate of Practical Completion.

The independent Tester shall issue the Cerlificate of Practical Compistion in
refation 1o a Phase nolwithstanding that there are Snagging Matters. Where there
are Snagging Matters, the parties shall procure that the Independent Tester shall,
within five (8) Business Days of the date of issue of the relevant Certificate of
Practical Completion, issue a Snagging Notice which shall specify the Snagging
Matters and an estimate of the cest of rectifying such Snagging Matters.

Foliowing the issue of a Snagging Notice, DBFM Co shall, in consuitation with the

Authority's Representative and in such manner as to cause as little disruption as
reasonably practicable to the Authority's Past Completion Cemmissioning and the
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Authority's use of the Facilities, rectify all Snagging Matters within twenty (20}
Business Days of the issue of the Snagging Notica.

1716 If, within twenty (20) Business Days of the issus of the Snagging Notice, DBFM Co
has failed o reclify the Snagging Matters specified in the Snagging Notice the
Authority may by itself {or angage others o) carry oul the works necessary o
rectify the Snagging Matters, at the sk and cost of DBFM Co.

1717 The issue of the Gertificate of Practical Completion in respect of a Phase shal in
no way affect the obligations of DBFM Co under this Agreement including in
respect of any Defects.

Ag-built specification

17.18  As soon as it is available, after the issue of the Cerlificate of Praclical Completion
in relation o a Phase o the extent relating 1o that Phase, DBFM Co shall provide
to the Authority a copy of the as-buiit building spacification, together with all as-
buiit drawings relating to the Works.

POST COMPLETION COMMISSIONING
Commissioning

18.1 Subject to Clause 404, DBFM Co and the Authority shall, within ten (10} Business
Days following the Phase Agtual Complstion Dafe, respectively undertske and
complete DBFM Co's Post-Completion Commissioning and the Authority’s Post
Completion Commissioning., in accordance with the Final Commissioning
Programme for the relevant Phase. Both parties shall, at ali times. and in
particular in the period between the Phase Actual Completion Date and the Actual
Commissioning End Date for the relevant Phase, use reasonable endeavours o
assist the other parly to ensure compliance with the Final Commissioning
Programme for the relevant Phase,

18.1A  On the dale falling 5 Business Days after the Phase 1 Actual Gompletion Date,
DBFM Co shall notify the Authority as o whether H considers it will be able to
complets the Loose Furniture and Equipment Installation before the dats falling 10
Business Days after the Phase 1 Astual Completion Date.

Information

18.2 DBFM Co shall ensure that the Authority's Representative is provided with all the
information he may reasonably require in relation to DBFM Co's Post-Completion
Commissioning and the Authority shaill ensure that DBFM Co Is provided with sl
informaticn DBFM Co may reasanably require in relation fo the Authority’s Post
Completion Commissioning,

18.3 If the Authority’s Represenfative, acting reasonably, makes any comment in
relation to the carrying cut of DBFM Co's Posk-Gompletion Commiissioning, such
commernts shall be taken into account by BBFM Go and if DBFM Co, acting
reasonably, makes any comment in relation to the parrying out of the Authority’s
Post Completion Commissioning, such commaent shall be takan into account by
the Authority.

18.4 On the completion of DBFM Co's Post-Compietion Commissioning and the
Authority's Post Completion Commissioning for a Phase the Independent Testar
shall issue the Commissioning Completion Certificate for that Phase.

Operational Manuals
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185

18 6

187

DEFM Co shall make available on the Site to the Authority’s Reprasentative:

1881 at least twelve {12) weeks prior to the anficipated Phase Aciusl
Completion Date, one (1} paper copy and ona (1} electronic copy of a
draft operation and maintenance manual in connection with the relevant
Phase i sufficient detail to allow the Authority to plan for the safe and
afficient operation of the Facilities;

18.5.2 on or before the Phase Actual Complstion Dale, one (1) paper copy and
agne {1) electronic copy of a fingl draft operation and maintenance
manual in connection with the relevant Phase in sufficient detail v allow
the Authority o operate and use the Facilities safely and efficiently,

18.5.3 within fifleen {15) Business Days following the Phase Actual Completion
Dats, the principal operation and maintenance manusal in connection with
the ralevant Phase,

in each case including afl manufacturers’ instructions relating to Equipment
installed by DBFM Co.

DBEM Co shall provige fo the Authority such information after the Phase Actual
Completion Date as relates to any Snagging Matters or rectification of Defect in
relation to the relevant Phase as is reasonably necessary to allow for the updating
of any of the items listed in Clauss 18.5.

On {ermination of this Agreement {howscever ariging) prior to the provision by
DBFM Co in accordance with Clause 18.8 of the ems Hsled therein, DBFM Cs
shatl within ten (10) Business Days of such termination provide a copy of any
operating and maintenance manual hot yet provided (completed as appropriste to
the date of termination) to the Authority.

Decanting, Decommissioning and Equipment Transfer

18.8 The Authority and DBFM Co shall, as appropriate, underiake any necessary
Recanting and Decommissioning activities in accordance with the requirements of
the Final Gommissioning Programme for the relevant Phase and Schedule Part 10
{Outline Commissioning Pragramme) and saction 4.0.8 of the Authority's
Construction Requirements ahd any Equipment fransfer in accordanse with
Schedule Part 11 {Eguipment), such that DBFM Co is able to perform its
ohligations in subsequent Phases.

FOSSILS AND ANTIQUITIES

Property

18.1 As between the parties, all fossils, antiquities, and aother objects having artistic,
historic or monetary value and human remains which may be found on or at the
Site are or shall become, upon discovery, the absolute property of the Authority,

Discovery

18,2 Upon the discovery of any such item during the colrse of the Works, DBFM Co

shall:
19.2.1 immediately notify the Authority's Reprasentative of such discoveary,
18.2.2 take all steps not to disturh the object and, f necessary, cease any

Works in so far as the canrying out of such Worlkts would endanger the
obiect or prevent or impede its excavation; and
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19A

18A.1

19A 2

18A.3

18.2.3 take all necessary steps 1o presemve the object in the same position and
condition in which it was found.

Action

18,3 The Authority shall procure that the Authority's Representative promptly, and in
any event within ten (10) Business Days of receipt of notice pursuant to Clause
19.2.1, Issues an instruction fo DBFM Co specifying what action the Authority’s
Representative requires DBFM Co to take in relation 1o such discovery.

19.4 DBFM Co shall promptly and diligently comply with any instruction issued by the
Authority's Representative referred 1o in Clause 19.3 above {except and © the
axtent that such instruction constifutes an Authorily Change pursuant to Clause
18.6 befow in which case tha provisions of Schedule Part 18 {(Change Protorol)
shall apply}, at ts own cost.

195 if directed by the Authority’s Representative, DBFM Co shall aliow representatives
of the Authority to enter the Site for the purposes of removal or disposal of such
discovery provided that such entry shall be subject to the Authority complying with
all relevant safety procedures, which shall include any relevant construgtion phase
plans and health and safely plans for the construction of the Facilittes, the
Contractor's Site Rules from time fo time and any reasonable directions with
regard lo site safety that may be jssusd by or on behaif of the Contractor's Site
Manager from tims to ime.

189.6 If, in relation {o such discavery, the Authority requires DBEFM Co to carry out works
(being any work of alteration, addition, demolition or exfension or variation in the
Works) which are not works which would be necessary for the purpose of
compliance with Law or any Consents, it must issue an Authority Change Notics i
accordance with the provisions of Schedule Part 16 (Change Prolocol).

Rectification of Defects in the Culvert Works

DBEFM Co and the Authorily agree that in the event that Defecis are found in the Culvert
Works during the Defects Lishility Period, DBFM Co shall enforce its rights against the
Contractor under the Construction Contract to ensure that all Defects which are present or
shall appear in the Culvert Works during the Defects Liability Period for the Culvert Waorks
shall be made gocd in accordance with ciause 13.6 and/or clause 18A (Defeats) of the
Construction Contract. The Authority shall permit DBFM Co and the Contractor access o
the Culvert Works in order to undertake any works required pursuant to this clause.

“Culvert Works” means the works to be carried out and completed on the Phase 1 Access
Site,

“Defects Liability Period” means, in respect of the Culvert Woiks, the period of 12 months
from the Phase 1 Actual Completion Date.
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PART 4: GUALITY ASSURANCE

2{

QUALITY ASSURANCE

Quality Flans and Systems

201

20.2

20.3

2.4

20.5

206

207

DBFM Co shall procure that all aspects of the Project Operations are the subject
of quality management systems in accordance with the provisions of this Clause
20 {Quality Assurance}.

The quality management systems referred to in Clause 20.1 above shall be
reflected In appropriate quality plans, the standard of which shall be congistent
with BS EN IS0 9001 or 8002 (as the case may be) or any eguivalent standard
which s generally recognised as having replaced them (or aither of them).

Without limitation to the generality of Clause 20.2, there shall be:
20.3.1 aDesign Quality Plan;
20.3.2 aConstruction Guality Plan; and
20.3.3 a Services Quality Plan for each Service,

provided that the Design Quality Plan and the Construction Quality Plan may be
incorporated inte one document.

DBFM Co shall procure that the Project Operations are carmied out in compliance
with the Quality Plans. Al Quality Plans shall be submitled to the Authority's
Reprasentative in accordance with Schedule Pant 8 (Keview Frocedurs) and
DBFM Co shali not be entitled to mplement or procure the implemerntation of any
Quality Plan unless DBFM Co is entifled o procesd with such implementation
pursuart io Schedule Part § {Review Procedure).

DBFM Co shall implement the quality management systems referred to in Clause
24.1 and shall procure that:

20.5.1 the Contractor implements the Design Quality Plan;
20.6.2 ths Confractor implements the Construction Quality Plan;

20.5.3 each Bervice Provider implements the relevant Services Quality Plan for
each Service being provided by that Service Provider.

Where any aspect of the Project Operations is performed by more than one
contractor or subcontractor, then the provisions of this Clause 20 (Quality
Assurance) {in so far as redevant or appropriate to the activities to be performed by
such contractor or subcontractor) shall apply in respect of each of such contractors
or subcontractors, and referances in this Clause 20 {(Quality Assurance) 1o the
"Contractor’ of the "Service Provider” shall be consirued accordingly. To avoid
doubt, this Clause shall not be consirued as requiring subcontractors of the
Contractor or the Service Provider 10 have their own quality plans but only to
comply with the Design Gality Plan and the Consiruction Quality Plan or the
relevant aspects of the Services Quality Plan (as the cass may be).

DBFM Co shall from fime to time submit to the Authority’s Represeniative in
accordance with Scheduie Part 8 {Review Procedurg) any changes to any of the
Guality Plans required for such Quality Plan o continue to comply with the
requiremeants st out in Glause 20.2. The Authority's Representative may raise
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208

comments on any such proposed change anly on the grounds sef out in paragraph
3 of Schedula Part B (Review Procedure),

If there is no objection under Schedule Par 8 {(Review Procedurs} to a change 1o
any {uality Plan proposed pursuant to Clause 207, the Quality Plan shall be
amended to incorporate such change.

Quality Manuals and Procedures

20.9

If any Quality Plan refers to, relies en or incorpeorates any quality manual or
procedure, then such quality manual or procedure or the relevant parts of it shall
be submitted to the Authority's Representative at the time that the relevant Quality
Plan or part of {or change to} a Quality Flan is submilled in accordance with
Schedule Part 8 (Review Procedure), and the conlents of such quality manual or
procediure shall be taken into account in the consgideration of the relevant Cuality
Plan or part of (or change to) a Quality Pian in accordance with Schedule Part 8
{Review FProcedura).

Quality Management

2010 DBFM Co shall maintain a quality management system which shall:
23.10.1 ensure the effective operation of the guality systems described In this
Clause 20 {Quaily Assurance),
20,102 cause an audit of the quality sysiems at regular intervais and the findings
of such audit will be reporiad to the Authority's Representative,
20.10.3require review of all guality systems at intervals agreed with the
Authority's Representative to ensure their continued suitability and
effectivensss;
20.10.4 reguire haison with the Authority's Represeniative on all maliers relating
o quality management, and
20.10.5 require production of reports and their defivery to DBFM Ca.
Guality Monitoring
20,11 The Authorly's Represeniaive may carry out audits of DBFM Co's quality

management system (including all relevant Quality Plans and any quality manuals
and procedures) {o establish that DBFM Co is complying with Clauses 201 and
20.3. The Authority'’s Representative may carry cut such audits at approximate
intervals of three (3) months and may carry out other pariodic monitoring, spot
checks and auditing of DBFM Co's quality management systems. DBFM Co shall
prooure that the Authority's Represenlative shall have an eguivalent right in
respect of the Contraciors and the Service Provider's quality management
systems. DBFM Co shall co-cparate, and shall procure that any Sub-Contractor
co-aperates, with the Authority's Representative inclyding providing him with ail
information and documentation which he reasonably reguires [0 connection with
his rights under this Clause.
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PART 5: NOT USED

21 NOT USED
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PART &: SERVICES

22

THE SERVICES

(General obligations

22.1

222

Throughowt the Operational Term DBFM Co shall provide {or procure that the
Service Provider provides) the Services in accordance with:

22,41 the Service Level Specification;
22.1.2 the Method Statements; and
22.1.3 the terms of this Agreament.

Toe avoid doubl the obligations in Clauses 22.1.1, 2212 apnd 221.3 are
ndapendent obligations and:

22.2.1 ihe fact that DBFM Co has complied with the Method Statements shall
nat be a defence to an allegation that DBFM Co has not satisfied the
Sarvice Level Specification; and

22.2.2 the factthat DBFM Co has complied with the Service Level Specification
shall not be a defence to an allegation that DBFM Co has not satisfled
the Method Statements;

provided that where there s any conflict between the Service Level Specification
and the Method Statements the Authority shall be entitled (in its scle discretion} to
degide which shall take precedence and inform DBFM Co of its decisian and
DEFM Co shall, at its own cost, ba obliged to implement the Authority's decision.

Commencement and phase in of Services

223

DRFM Co shall procure that the provision of the Services in respect of 2 Phase
commences on the relevant Phase Actual Completion Date.

DBFM Co Services Changes

22.4

225

DBFM Go may at any time submit to the Authority’s Representative in accordance
with Schedule Part 8 (Review Procedwre) proposals for amendments to or
substitution for the Method Statements or any part of them. If there is no comment
on such proposed amendment or substitution {on the grounds set out in paragraph
3 of Schedule Part B {Review FProogdurs)), then the Method Statemeits as so
amended or substitutsd shall be the Method Statements for the purposes of this
Agresment, subject to any further amendment or substiiution to which there has
hagn no comment in accordance with Schedule Part 8 (Review Procedute).

To avoid doubt, an amendment te or substitution for the Method Statements
proposed pursuant to Clause 22.4 shall not be a Qualifying Change entiting
DBFM Co o any payment {or other compensation) or 1o any relief from the
performance of i{s obligations under this Agreement.

No disruption

228

DBFM Co shall perform the Services s0 as to co-ordinale with the Authority's
operations on the Site andfor in the Facilities and shall take all reasonable care fo
ensure that it does not interfere with the operslions of the Authority or any
Authority Party,

32



Priority
227

22.8

The Facilifies must be made available for use in the following order of priorify:
227.1  the provision by the Authority of Community Bervices during the School Day; and
2272  Community Use

Subject to Clauses 22.9 and 22.12, the Authority |s entitied to use the Fagcifities during Core
Times o the extent defined therein

Natification of terms

22.9

22.10

22,11

23

The terms for the first Academic Year shall be notified to DBFM in accordancs with Clalse
22,40 below.

Ne |ater than 31% December in each year the Authority must notify DBFM Co of the dates for
terms {including any half-term holidays) in the peried 1™ August to 31* July following that
notice.

In the event that the Authority wishes either:

22111 terms fo have an aggregaie yeary dusation in excess of the number of Scheooi
Days detailad in the Academic Year, of

22112 tomake achange o Core Timas

it must propose a change to the Service Lavel Specification in accordance with Schedule
Fart 18 (Change Frotocof. The Authority is entifled, without propesing a change io the
Service Level Specification in accordance with Schedule Part 18 {Change Protocol), to
make de minimis changes to the Core Times provided the tofal number of hours falling
within Core Times remaing the same, uniess DBFM Co can demonstrate o the Authority
that such change will not have a de minimis impact on the cost of and/or the delivery of the
Services.

MAINTENANGE
Programmed Maintenance Works

231 Mo later than three (3} months prior to the first Phase Compietion Date DBFM Co
shall submit to the Authority's Representative in accordance with Schedule Part 8
{Review Procedurs} a Schedule of Programmed Maintenance for the period from
the first Phase Completion Date {o the expiry of that Contract Year.

23.2 Not later than two (2) months prior to the commencement of each subseguent
Contract Year DBFM Co shali submit fo the Authority's Representative in
accordance with Schedule Part 8 {Reviaw FProcediire) a Schedule of Programmed
Maintanance for the next succeeding Confract Year in respect of all Phases
completed prior to, and all Phases scheduled to be completed in, that Contract
Year.

23.2 Each Schedule of Programmed Maintenance shall comntaln the  folowing
information (the "Programmed Maintenance Information™;

23.3.1 detalls of the proposed siart and end dates for each period of

Programmed Maintenance, the works to be carried out and the proposed
nours of work; and

33



234

23.5

23.3.2 details of any effect of the Programmed Maintenance on the delivery of
any of the Services andfor the activiies of the Authority.

Not later than twenty (20) Business Days prior to the commencement of any
quarter (being a three month period commencing on 1 Aprif, 1 July, t Gotober or 1
January), DBFM Co may submit to the Authority's Representative for appraval in
accordance with Schedule Part 8 (Review Procedure) a revision to the Scheduls
of Programmed Maintenance for the Contract Year in which the relevant quarter
falis showing the affect of the proposed changes i the Programmed Maintenance
information. If the Authorily’s Representative does not raise comments on such
proposed ravision in accordance with Schedule Part 8 {Review Procedure), the
Schedule of Programmed Maintenance as revised shall become the Schedule of
Programmed Maintenance in respect of that quarter.

Whare the Authority's Representative raises comments i respect of any
Programmed Maintenance periods andfor hours of work shown in a Schedule of
Frogrammed Maintenance in accordance with paragraph 3 of Schedule Part 8
{Review Procedure), he shall indicate whether, and if so when, the Programmed
Maintenance can be re-scheduled and DBFM Co shall amend the relevent
Schedule of Programmed Maintenance accordingly.

Programmed and Unprogrammed Maintenance

238

23.7

23.8

DBFM Co shall not carry out any Programmed Maintenance or Unprogrammed
Maintenance Works save:

23.6.1 in sccordance with a Schedule of Programmed Maintenance fo which no
objection has bean made under Schedule Part 8 {Review Procedurs) or,
where commant has been ralsed in respect of the Programmed
Maintenance periods andfor time, the Schedule of Programmed
Maintenance has been amended pursuant to the Service Level
Specification;

23,82 inaccorcance with the procedures setout in Clause 23.8; or
23.8.3 inan emergency, in accordance with Clause 23.9.

Notwithstanding that there has been no objection to a Schedule of Programmed
Maintenance, the Authority’s Represantative may, at any time, require DBFM Co
te accelerate or defer any Programmed Maintenance by giving written notice to
DBFM Co, {Unless othenwise agreed) not less than twenty (20} Business Days
prior to the scheduled date for carrying out such Programmed Maintenance, which
notice shall set out the time and/or periods at or during which the Authorily
requires the Programmed Maintenance to be performed. DBFM Co shall nodify the
Authority of the amount of any additional reasonable costs which it will ineur as &
diract consequence of such acceleration or deferment {the “Estimated Increased
Maintenance Costs”) within five (5} Business Days of the receipt of the written
notice advising of the requirement for an acceleration or deferment of the
Programmed Maintenance. The Authority shall, within a further period of five (6}
Business Bays following receipt by the Authority of nolification of the amount of
the Estimated bncreased Maintenance Costs, st the Adthority's oplion, either
confinm of withdraw #ts request 1o accelerate or defer the Schedule of Programmed
Maintenance. If the Authority does not respond within this five {5) Business Day
period, the request shall be deemed to have been confirmed. The Authority shal
reimburse DBFM Co the direct and reasonable costs actually incurred by DBFM
Co as a consequence of such acceleration or deferment up o, bul not exceeding,
the amaunt of the Estimated Increased Maintenance Costs.

if, in cireumstances other than an emargency, the nead arises for Maintenance
Works {excluding any works of a do minimis nature in raspect of which the partiss
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23.10

have agreed this Clause 23.8 shall not apply and excluding works carried out for
the purpose of Rectification, which shall take place in accordance with the
provisions of Schedule Part 14 {Payment Mechanism)}, which are not schedyled
o be carried out as part of the Programmed Maintenance {"Unprogrammed
Maintenance Work®™), DBFM Co shall not camy oul any Unprogrammed
Maintenance Work unless and until the Authority's Representative has approved
the proposed commencement date, the proposed heours of work and estimated
duration of the requisite Unprogrammed Maintenance Works in accordance with
the provisions of paragraph 3.9 of Schedule Part 8 (Review Procedire). Nathing
in this Clause 23.8 {including any approval of the Autharity pursuant to Schedule
Part 8 {Review Procedure) shall prevent the Authorily from making any deductions
in calculating the Monthiy Sarvice Payments pursuant 1o the Payment Mechanism,

i, as a result of an emergency, the need arises for Unprogrammed Maintenance
Works, DBFM Co may cany out such Unprogrammed Maintenange Works
provided that DBFM Co shall notlify the Authority's Representative as soon as
possible {and in any svent within five (5) Business Days of the acourrence of the
smergency} of the extent of the necessary Unprograrmmed Maintenance Works
and the reasons for them, DBFM Co shall take all reasonable steps to minimise
the duration of such Unprograrmmed Maintenance Waorks. Nothing in this Clause
23.9 shall prevent the Authority from making any deductions in caloulating the
Monthily Service Payments pursuani to the Payment Mechanism,

Where Programimed Maintanance scheduled 10 be carmied out in accordance with
the Schedule of Frogrammed Maintenance hag bsen defarred by the Authority's
Reprasentative under Clause 23.7, DBFM Co shail not be reated as having failed
to perform the relevant Service on account of tha gcondition of the Facilities or any
part of them frorn the time the Programmed Maintenance was scheduled to have
been completed until the time the deferred Programmed Maintenance was
scheduled to have heen compieted, but not afterwards, provided always, to avoid
doubt, that DBFM Co shall not be relieved frorn the conseguences of any failure to
maintain the Facilities in respect of any pericd priot to the pericd for parforming the

~ particular work according to the Schedule of Programmed Maintenance.

§ Year Maintenance Plan

23.11

2342

DBFM Co shall deliver to the Authorily's Represeniative not tess than sixty (80}
Business Days prior io the first Phase Completion Date, and thereafter not less
than twenty {20) Buginess Days prior to the commencement of each Contract Year
the {atest version of the 5 Yeaar Maintenance Plan.

The Authority shall have a right to inspect the Fagcilities and the Maintehance
Works to ensure that the Facilities are being maintained in accordance with the
Service Level Specification and that the Facilities comply with the Authority's
Consirdction Requirements and DBFM Co's Proposals throughout the Project
Temm. The Authority may appoint an Independent third party for the purposes of
carrying out any such inspection and shall make known the findings to DBFM Co
and the Funders. The parties shall then meet to discuss any implications of such
findings and any sieps that are necessary lo remedy any failure to comply with
such obligations. DBFM Co shall {subject to Clause 33 (Change Frolocal}) take
into account such discussions in the next Schedule of Programmed Maintenance
so that any failure to comply with such obligations shall be remedied,

Authority’s Maintenance Obligations

23.13

The Authority’s Maintenance Obfigations are as follows:
23,131 notless frequently than once in every five (5} years from the Actual

Completion Date, in a good and workmaniike manner to make good
plaster and other interior wall and celling finishes {under the excaplion of
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23.14

2315&

2318

painting)in all such parts of the interior of the Furictional Areas as were
plastered andior finished by DBFM Co as part of the Works orin
implementing an Authority Change; |

23.13.2 Not used;
23.13.3 Not used;

23.13.4 as often as is necessary, to mainizin anything provided by the Authority
under & Derogated Low Vahlie Change, and

23.13.5 to enswe that all portable electrical appliances that are connected to the
electricity supply in the Fagilities by the Authgiity and Authority Parties
hiave been tested in accordanoe with Law and the “Code of Practice for
In-service inspection and Testing of Elecirical Equipment” published from
time to time by the institution of Engineering and Technology. .

Subject to Clause 23.21, the Authority must carry cut and perform the Authority’s
Maintenance Chligalions or pracure that the Authority's Maintenance Obligations
are carfied out and performed as offen as required by Clause 2313 and in
accordance with Good Industy Practice. Without prejudice to the Authority's
rights under Clause 23.7, the Authority's Maintenance Obligations must be
scheduled by the Authoriy so a8 nof {o interfere with DBFM Co canying out
Frogrammed Maintenance In accordance with the Schedule of Programmed
Maintenance andior interfere with DBFM Co carving oul Unprogrammed
Maintenance Work in accordance with Glause 23.8.

If the Authority is in breach of Clause 23.14, DBFM Co may, while the breach is
confinuing, give a notice io the Authority requiring it te carry out the relevani
Authority Maintenance Obligations. |f the Authority;

23,151 does not reply to DBFM Co in writing within {en (10} Business Days of
the date of DBFM Co's notice with a programme for carrying out the
retevant Authority Maintenance Obligations within a period of time that is
reasonable having regard to the nature of the breach, the reascnably
joreseeable consequences of non-performance of the relevant Authority
Maintenance Obligationsg for the Services and DBFM Co's obiligations
under this Agreement; or

23.18.2 having provided stich a programme, does not comply with it,

DBFM Co shall be entitled to perform the Authority’'s Maintenance Obligations so
far as necessary to prevent any reasonably foreseeable adverse effect on the
Services andfor DEFM Co's obligations under this Agreement consequent upon
the nop-performanga of the relevant Authority Maintenance Qbligations,

DBFM Go shall not carry out any DBFM Co's Remedial Services unless and until
the Authority’s Representative, pursuant to this Clause 23.18, has approved or i
deemed to have approved of has specified the proposed commancement dats, the
propesed hours of work and the estimated duration of DBFM Co's Remedial
Sarvices (together the "DRS Timetable"). DBFM Co must give the Authority not
lass than twenty (20} Business Days' nolice of its proposed DRS Timetabie, If the
Authority's Representative considers that the proposed DRS Timetable is hot
consistent with the principles set out in Appendix 2 to Schedule Pant 8 (Review
Frocedurs), he may specify an alternative DRS Timetable that is consistent with
those principles, which shall be as near o the DRS Timetable proposed by DBFM
Co as reasonably practicable. K the Authority's Representative falls either to
approve DBFM Co's proposed DRE Timelable or ko specify an alternative DRS
Tirnetable within ien (10} Business Days of receipt of DBFM Co's proposed DRS
Timetable, he shall be deemed to have approved i
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2347

23.18

23.18

23.20

2321

23.22

The Authority must allow DBFRS Co and relevant DBFM Co Parfies access to the
Site and the Facilities:

23.17.1 for the purpose of monitoring the carrying out of Authority's Maintenance
Obligations,; and S

23.17.2in acocordance with the approved DRS Timetable for the purpose of
carrying out any of DBFM Co's Remedial Servioes,

{f the Authority does not aliow access to the Site andior the Facilities as required
pursuant te Clause 23.17.2, or otherwise prevents or interferes with DBFM Co and
any relevant DBFM Co Party pericrming the DBFM Co Remedial Services, DBFM
Co may propose & new DRS Timetable in respect of the relevant DBFEM Co's
Remedial Services and Clause 23.16 shall apply.

In carrving out and perdorming DBFN Co's Remedial Services, DBFM Co must
comply with the standards applicable to the relevant Authority's Maintenance
Obligations and Good Industry Practice and must use reasonable endeavours 0
match colours and other finishes to those that currently exist in the relevant part or
parts of the Facllities.

The Authority must reimburse DBFM Co all reascenable cosis that it incurs in
carrying out and performing DBFM Ce's Remedial Services in accordance with
this Clause 23.

Motwithsianding the terms of Clauses 2314 to 23.19 above, DBFM Co is
responsible for:

23.21.1 making good any defects in plaster and other interior wall and ceiling
finishes and decoration provided by DBFM Co as part of the Works or in
implementing an Authority Change, caused by defective design or
workmanship in the carrying out of the Works or in implementing the
Authority Change; and

23.21.2 making good any defecis in plaster and other interior wall and celling
finishes and decoration provided by DBFM Co as part of the Works or in
implementing an Authority Change (whether or not thsse have
subssquently bean replaced or renewed by the Authority and things
referred to in Clause 23.13.4) consequential on any Programmed
Maintenance or Unprogrammed Maintenance or any act or omission of
0BFM Co.

The Authority and DBFM CGo shall co-operate with each other to coordinate any
activities that the Authorily proposes to underiake o implement any of the
Authority's Maintenance Obligations and DBFM Co's Programmed Maintenance
and DBFM Co must include the Authority’s intentions with regard fo performing the
Authority's Maintenance Obligations in the Schedule of Frogrammed Maintenance
for each Contract Year,

Energy for Repairs

23.23

23.24

Subject to Clause 23.24, the Authority is entitled to be reimbursed by DBFEM Co for
costs incurred by the Authorily for Utiliies supplied to the Facilities during the
Operational Term that are consumed in the process of DBFM Co or any DBFM Co
Party carrying out operations to rectify an Availability Failure.

For the purpose of applying Clause 23.23 the cost of each Utility shall be

congidered separately and Clause 23.23 shall not apply if the costs concerned, in
respect of the particular Avallability Failure, <o not exceed the daily average cost
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24

2325

based on bills paid by the Authority to the supplier of the relevant Uity fo the
Facilities over the most recent 12-manth petiod for which figures are available,

Where the Authority claims reimbursement of Ulililes costs pursuant to Clause
23.23 it must ressonably estimate those costs using all available evidence and
send DBFM Co a statement showing its calcuiation of the amount claimed along
with ity supporting evidence, Unless DBFM Co disputes the statement within ten
{10} Business Days of receipt, the Authority will be entitied, {o set-off pursuant io
Clause 34.8, the amount claimed.

MONITORING OF PERFORMANCE

NMonitoring

24.1

24.2

In carrying out the Services, DBFM Co shall, and shall pracure that all DBFM Co
Parties and any other persons for whom # is responsible shall, comply with the
provisions of Schedule Part 12 (Service Requirements).

PBFW Co shall be responsible for monitoring ite performance of this Agreement
during the Operational Term, in the manner and at the frequencies set ouf in
Schedule Part 12 {Sendce Requirements). DBFM Co shall pravide the Authority's
Reprasentative with relevant particulars of any aspects of its performance which
faii ta meet the requirements of this Agreement (unless otherwise notified in writing
by the Authority). The Authotity may at all reasonable times observe, inspect and
satisfy itseif as to the adequacy of the monitoring procedures {including without
limitation carrying out sample checks),

Grounds for Warning Notices

24.3

[f at any time during the Operational Term (other than by reascn of a Force
Majeure Event, a Relief Event or an Emergency}.

24.2.1 the otal Deductions far any Contract Month amount to more than 0.61%
per cent of the Arinual Service Payment for the current Contract Year; or

2432 the total Deductions in each of any three Contract Months in any six
consecutive Contract Months amount to more than 0.48% per cent of the
Annuai Service Payment for the current Contract Year,

the Awthority's Representative may serve a Warning Notice on DBFM Co,
provided always that, to give DBFM Co time to take appropriate rectification
measires, the Authority’s Representative shall not be entitied:

{a) lo serve more than one Warming Notice in any month;

{b) o serve & Waming Notice iIn any two consecutive
months to the extent that the same event has
contributed to the Authorily's right to serve the
Warning Notice, bul provided that DBFM Co
demonsirates to the Authority that it has taken all
reasonable steps to remedy the cause of that event.

Waming Notices Disputes

24,4

if DBFM Co disputes that the Authority was or is entiled to serve a Warning
Nofice, DBFM Co may refer that dispute for determination under the Dispute
Resoiution Procedure for resolution. 1f, after the Autherify's Represantative issues
g Warning Notipe, the parties subsequently agree, or it is determined under the
Dispute Resolulion Procedure that the Warning Nolice was sarved without
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Justification, that Warming Notice shall be recalled or shall be cancelled and
deemed not to have beean served,

Authority’s remedial rights

245

24.8

24.7

2438

The provisions of Clauses 24.8 (o 24.9 {Incijusive} shall apply If the Authority,
acting reasonably, considers that i needs o take action in connection with the
Services:

24.5.1 because of an immediate and sericus threat io the heaith or safety of any
user of the Facilities; or

2452 1o prevent or addrass material interruption in the provision of one ar more
of the Services; or

2453 because of a risk of the ability of the Authority or any Community
Services Provider to provide the relevant Community Services being
prejudiced to a materia) degree.

If any of the circumstances set out in Clause 24.5 arise {(without prejudice to iis
rights under Clause 40 (DBFM Co Evert of Defaulf) or any other express rights
under this Agreement) and the Authority wishes to take action (either by itself or by
engaging others), the Authority shall notify DBFM Co in writing of the following:

24.6.1 the action it wishes to taks;

2482 the reason for such ackon;

24 6.3 the date it wishes to commence such action;

2454 the fime period which it believes will be necessary for such action; and

24.8.5 1o the exieni practicable, the effect on DBFM Go and its obligation {o
provide the Services during the period such action is being izken.

Following service of such notice, the Authority shall take such action as has been
notified under Clause 24.6 and any conseguential additional action as it
reasonably believes is necessary {{ogether, the "Required Action”} and DBFM Go
shall give all reasonable assistance to the Avthority while it is taking the Required
Action, To the extent that the Authority performs any of the obligations of DBFM
Co hersunder or undertakes {asks that would otherwise be underizken by DRFM
Co pursuant fo this Agreement, the Authority shall perform such cbligations or
undertgke such tasks o the same standard as would be required of DBFM Co
under the terms of this Agreasment.

if the Required Action is {aken other than as a resulf of a breach by BBFM Co of
its obligations under this Agreement, then for so long as and to the extent that the
Required Action is taken, and this prevenis DBFM Go from providing any part of
the Services:

24.8.1 DBFM Co shall bs relieved from its obligations to provide such part of the
Services, and

24.82 in respect of this period in which the Authority is taking the Reguired
Action and provided that DBFM Ceo provides the Authority with
reascnable assistance (such assistance to be at the expense of the
Authority to the extent that additional costs are incurred}, the Monthly
Service Payments due from the Authority to DBFM Cao shall equal the
amounts that DEBFM Co would receive if it were safisfying all of ils
ohbligations and praviding the Services affetted by the Required Action in
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24.8

full over that pericd and the Authority shall indemnify DBFM Co against
all Direct Losses sustained by DBFM Co as 2 result of the Authority
taking the Reguired Action.

if the Require¢ Action is taken as a result of a breach by DBFM Co of its
chbligations under this Agreement, then for so long as and to the exient that the
Required Action is taken, and this prevents DBFM Co from providing any part of
the Services:

2481 DBFM Co shalt be relieved of is obligations to provide such pari of the
Services,; and

24.9.2 in respect of the period in which the Authority is taking the Required
Action, the Monthly Service Payments due from the Authority to DBFM
Co shall equal the amounts TBFM Co would receive if it were satisfying
all of its obligations and providing the Services affected by the Reguired
Action in full over that period, less an amount egual to all of the costs
incurred by the Authority in taking the Required Action {inclading, without
limitation, an appropriate sum in respect of general staff costs and
overheads),

Emergencies

24190

2411

If an Emergency arises during the Operational Term which cannot he deait with by
performance of the Services, the Authorty may instruct DBFM Co o procure that
such additional or alternative services are underiaken by DBFM Co as and when
required by the Authority fo ensure that the Emergency is dealt with and normal
operation of the Facility resumes as soon as is reasonably practicable.

The cost of any addiional or alternative services provided by DBFM Go under
Clause 24,10 shall be borne by the Authority and paid in accordance with Clause
34 {Payment). Ths Authority will not be entitted o levy Deductions in respeoct of
any failure to provide the Services to the extent that such fallure arises by reason
of DBFM Co's compliance with Clause 24,16,

TUPE AND EMPLOYMENT MATTERS

No Employee Transfer

251

25,2

The Authority and DBFM Co agres that there are no individuals employed by the
Authority of any other subcontractor of the Authority whose contracis of
employment will, by virtus of the transfer o DBFM Ce  of responsibility for
provision of (or procuring the provision by Service Providers of) any of the
Services in acoordance with this Agreement and in accordance with the Transfer
Regulations, have efiect after the daie or dates of such transfer as agreed by the
parties {each a “Relevant Service Transfer Date™} (or at any other time) as if
originally made between those persons and the relevant Service Provider.

if it is subssquently agreed or determined that there are persons employed by the
Authority or any other sub-contractor of the Authority whose coniracts of
empioyment do have effect after the Relevant Service Transfer Dats as if originally
made between those persons and the relevant Service Provider {*Transferring
Etalt") then:

25.2.1  the Authority shall within ten (10} Business Pays of the dale on which it
was 50 agreed or determined have the opporiunity to offer or procuss the
offer of a position as an amployee of the Authority to soma or all of the
Transferring Staff,
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25.2.2 DBFM Co shall procure that no person to whom the Autharity has offered
a position in accordance with Clause 25.2.1 shall be dismissed by
reason of redundancy until the period for acceptance of such offer has
expired and the persoen in question has not accepted such offer: and

2523 subiect o Clauses 25.2.1 and 25.2.2, DBFM Co or any Service Provider
shall be entifled to dismiss any or all of the Transferring Staff by reason
of redundancy provided that DBFM Co shall carry out and shall procure
that any Service Provider shalf carry out in the required manner any
obligation to consult with the Transferring Staff ot any of ther, or their
respactive representatives, and shall use all reasonable endeavours o
mitigate the amount of any costs payable in respect of the Transferring
Staff or their dismissal.

The Authority shall indemnify DBFM Co against any costs referred to in Clause
£5.2.3 reasonably incurred by DBFM Co (or by a relevant Service Provider and for
which DBFM Co is responsible) and shall reimburse any costs reascnably and
properly ncurred by DBFM Co or the Service Provider in employing any
Transferring Staff prior to the expiry of the period referred to in Clause 25.2.2.

Compliance with Legistation and Authority Policies

253

25.4

DBFM Co shalt comply and shall progure that sach Service Provider and afl
persons empioved of engagsd by g Service Provider in conneclion with the
provision of any Service shall comply at all imes with the Law on health and safety
at work and on snti-discrimination and egual opportunifies,

BEFM Co shall grocure that each Service Provider takes ali reasonable steps to
procure that alt persons including any employed or engaged by a Service Provider
in connection with the provision of any Service shall, so far as applicable, comply
with the Authority Policies as regards health and safety at work (incluging the
Authority Policy regarding smoking) and with those relating to anti-discrimination
and agual opportunities {including those relating to harassment). DBFM Co also
shall take and shall procure that every Service Provider shall take all such sleps
as the Authority may reasonably require, which shall include co-opetation wilh
action proposed or taken by the Authority, to ensure that the Authority complies
with its duly under Section 3(1} Mealth and Safety at Work Act 1874 regarding the
conduct of the undenaking of the Authority.

DBFM Co indemnities

258

DBFM Co shall indemnify and keep indemnified in full the Authority and, at the
Authority's request, each and every service provider who has or shall provide any
service equivalent to any of the Services against:

2551  claims in respect of all emocluments and all olher contractual or statutory
payments unpaid by DBFM Co or a Service Provider to any pearson
entitled to such payments from DBFM Co or & Bervice Provider who is or
has been employed or engaged by DBFM Co or any Service Provider on
or after the Relevant Service Transfer Date but prior to the date of expiry
or termination of this Agreement, and ail income tax and pension and
pational insurance contributions payable thereon, and

255.2  Insofar as Clause 25.5.1 does not apply, all Direct Losses incurred by the
Authority as a result of any claim against the Authority in respect of any
fiability to any person who is or has been empioyed or engaged {whether
as a conseguence of the Transfer Regufations or of the provisions of this
Clause 25} by DBFM Co or any Service Provider In connection with the
provision of any of the Services, where such claim arises as a result of
any act ot omission of DBFM Co or the Service Provider occuiving after
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27

258

Position

287

25.8

2549

2510

the Relevant Service Transfer Date and before the expiry or termination
of this Agreement;

BUT the indemnities in Clauses 25 5.1 and 25.5.7 shall not apply o the extent that
the claim arises from a wrongful act or omission of the Authority oF is in respect of
sums for which the Authority is liabie pursuant to Clause 25.2.

Clause 48.3 {Conduct of Claims) of this Agreement shall apply where any claim is
made in respect of the indemnities given by DBFM Co under Clause 25.5 (DBFM
Co Indemnities),

on expiry or earlier termination of this Agreement

0On the expiry or eariier termination of this Agreement, the Authority and DBFM Co
agree that it is their intention that the Transfer Regulstions shall apply in respect of
the pravision thereafler of any service eqguivalent o g Service but the pogition shall
be defermined in accordance with the Law at the date of expiry of termination as
the case may be and this Clause is without prejudice to such determination.

DBFM Co shall not and shall procure that no Service Provider shall make any
material change to the terms and conditions of employment of any person
smployed in the provision of any Servige, transfer any person employed in the
provigsion of any Service to ancther part of its business, or materially increase or
decrease the number of such persons;

25.8.1  within the period of twelve {12} months immediately preceding the expiry
of this Agreement, ar

2582 within the petiod of twelve (12) months before the termination of this
Agreement ot if shorter, during the period of notice of termination

without the Authority's consent {which shall not be unreasonably withheld), except
if such change Is required by Law,

if the Transfer Regulations do not apply on the expiry or earlier termination of this
Agreement, the Authority shall ensure that sach pew provider of a service
equivalent to a Sewice on or after the axpiry or emrlier termination of this
Agreement {including the Authority) shall offer employment {© the persons
employed by DBFM Co or a Service Provider in the provision of the Service
immediately before the expiry or earlier tarmination of this Agreement and shall
indemnify DBFM Co or a Service Provider for Direot Losses any of them may
suffer or Incur as a result of its failure 10 do so, and for any costs, claims ar
fiabifitiss for redundancy payments (whether statutory or contractual}.

if an offer of employment is made in accordance with Glause 258 the employment
shall be on the same terms and conditions as anplied immediately before the
expiry or earlier termination of this Agreement including full continuity of
employment, except that the Authorily or other new service provider may at its
absolute discretion not offer such terms and conditions if there has been any
change to the terms and conditions of the persons concerned in breach of Clause
258,

NOT USED

SITE SECURITY AND PERSONNEL ISSUES

Access
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274

272

27.3

27.4

The Authority shail have the right to refuse admittance to, or order the removal
from, the Facllities of any person employed by {(or acting on behalf of} DBFM Co,
any DBFM Co Party or any sub-contractor whose presence, in the reasonabie
opirion of the Authority, is likely to have a malerial adverse effect on the provision
by the Authority andfor any Communily Services Provider of the relevant
Community Services af the Facilities of who is not a fit and proper person to he in
the Facilities,

Action taken under Clause 27.1 shall forthwith be confirmed in writing by the
Authority to DBFM Co and, to avoid doubt, shall not relieve DBFM Ce of any of its
obligations under this Agreament,

{f and when so directed in writing by the Authority, DBFM Co shall within twenty
{20} Business Days provide a list of the names and addresses of all persons it
expects may require admission in connection with this Agreement, to any
premises occupied by the Authority, specifying the capacifies in which those
persans are concerned with this Agreement and giving such other patticulars as
the Authority may reascnably reguire.

The decision of the Authority as to whether any person (s to be refused admission
shall be final and conclusive.

Authority Policies

2758

278

37

DBFM Co shall, and shall procure that all DBFM Co Partles shall, comply at all
times with the Authorily Policies.

The Autharity shall notify DBFM Ca of any proposed change o the Authority
Policies as soon as practicable (and, in any event, prior to such change taking
effect) and consult with DBFM Co. Subject to Clause 27.7, such change shall take
effect as a Change in accordance with Schedule Part 16 (Change Frotocol).

The Authority may, at iis sole option, notify DBFM Go that DBFM Co shall not be
obliged o comply with any change fo any Authority Policy and that DBFM Co
should continue 1o comply with the relevant Authority Policy prior io any change in
which case such change shall not take effect as a Change in accordance with
Schedule Part 16 {Change Profocal).

Resources and training

27.8

7.9

DBFM Co shali procure that:

27.8.1 there shall af all times be a sufficient number of staff (including afi
relevant grades of supervisory staf) engaged in the provision of the
Services with the requisite Jevel of sldll and experience. To avold doubt,
this obligation shalt Include ensuring that there are sufficient staff to
cover periods of holiday, sickness, other absence, and anticipated and
actusl pesks in demand for each of the Services; and

27.8.2 all staff receive such training and supervision as is necessary to ensure
the proper performance of this Agreement and compliance with all health
and safety rules, procedures and requiremanis,

not used

Convictions and disciplinary action

27.10

DBFM Co {to the extent permitted by Law) shall procuse that all potential staff or
persons performing any of the Project Cperations who may reasonably be
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27.11

2712

2743

2714

expected in the course of thair employment or engagement to have access {o
children, the elderly and/or viinarable adudits:

27.10,1 are questioned concerning their Gonvictions; and

27.10.2 only in the case of potential staff who may reasonably be expected in the
coirse of their employment to have access to children, the elderly and/or
vulnerable adulls, are renuired fo complete a Protecting Vulnerable
Groups Scheme form.

RBFM Co shall procure that no person who discloses any Convictions, or who is
found to have any Convictions following the completion of a Protecting Vuinerable
Groups Scheme form, in either case of which DBFM Co or 3 Service Provider s
aware or ought {o be aware is empiloyad or engaged in the provision of the Project
Operations without the Authority's priar written consent (such consent not to be
unreasonably withheld or delayed).

DBFM Go shall procure that the Authority is kepl advised at all times of any person
smploved of engaged by DBFM Co or any Service Provider in the provision of any
of the Project Operations who, subsedquent to histher commencament of such
employment o engagement, receives a Conviction of which DBFM Co or a
Service Provider becomes aware of whose previous Convictions become known
to DBRFM Co or a Servios Provider,

The Authorily's Representative (acting reasonably) may instruct DBFM Co fo
procure that appropriate disciplinary action is taken against any employes of
BBFM Co or any Sub-Contracior {in accordance with the terms and conditions of
gmployment of the empioyee concerned) who misconducts himself or is
incompetent or negligent in hig duties or whose presence or conduct on the Site or
at work is otherwise considered by the Authoriy’'s Representative (acting
reasonably} fo be undesirable. The Authority shall co-operate with any such
disciplinary proceedings and shall be advised in writing by DBFM Co of the
sutcome.

DBEM Co shall procure that there are set up and maintained, by It and by ali
Service Providers, personne! policies and procedures covering all raéfevant matters
{including discipline, grievance, squal opportunities and health and safetyl. DBFM
Co shall procure that the terms and the implementaion of such policies and
procedures comply with Law and Good Industry Fractice and that they are
published in written form and that copies of them {(and any revisions and
armendments o them) are forthwith issued to the Authority.

Management

27,18

27.18

NOT USED,

DBFM Co shall provide, and shall procure that all Service Providers provide, to the
Authority upon request detais of their respective management organisations.

Lists and Records

2747

DBFM Co shall procure that the Authority’s Represeniative shall at all reasonable
times have access to all material details in respect of ali employees of DBFM Co
or any Service Provider engaged in the provision of the Services including
numbers and categories of staff emploved to perform the Services and including in
respect of each such employee:

27.17 .1 detalls of qualifications; and

27.17.2 details of training undertaken by the empioyee.
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STOCKS CONSUMABLES, MATERIALS AND EQUIPMENT

Standards

28.1

282

283

All goods, squipment, consumables and materals which are to be used in the
provision of the Services shall be of satisfactory quality.

OBFM Co shall enhsure that the goods, equipment, consumabies and malerials
used by it or any Sub-Contractor in connection with the proviskon of any of the
Services {each as a distinct and separate obligation) are:

28.2,1 maintained in a safe, serviceable and clean ¢ondition in accordance with
Guood Industry Practice,

28.2.2 of the type specified in the Service Level Specification andfor the Method
Statements {where appropriatey; and

2B.2.3 iIn compliance with any relevant rules, reguiations, codes of practice
andior British or Furopean Standards,

and shail, a5 soon as practicable after recelving a request from the Authority's
Representative, supply to the Authority's Reprasentative evidence o demonstrate
its cormplianca with this Clause 28.2.

DBFM Co shall procure that sufficient stocks of goods, consumables, equipment
and materals are held in orgder to comply with its obligations under this
Agraement.

Hazardous substances and materials

28.4

28.5

288

DBFM Co shall not install, keep or use in or on the Facilties any materizls,
sguipment or apparatus the installation, keeping or use of which is likely to cause
{or in fact causes):

28,41 material damage to the Facilities:

28.4.2 dust, noise or vibration constifuling & nuisance to the owners andfor
occuplers of any proparty adjoining or near to the Facilities, or

28.4.3 the generation, accumulation or migration of any hazardous substance in
an unlawful manner whether within or ouiside the Facilities,

and shall use all reasonable endeavours to ensure (by directions to staff and
otherwise) that all materials, equipment or apparatus in or on the Facilities is
operated so as to minimise noise and vibration likely to cause annoyance or
disturbance and the unlawful generation or migration of any hazardous substance.

DBFM Co shall not bring in or on ta {or keep or maintain in or on} the Facilities any
hazardous materials or equipment without the pricr written cansent of the Authority
and uniess DBFM Co has complisd with all relevant Law.

Without prejudice 1o the generality of its obligations, DBFM Co shall:
28.6.1 progure that alt hazardous mederials and squipment used, by f orby a
Sub-Contraclor or used on behalf of any of them, or stored, by itorby a

Sub-Contracior or stored on behalf of any of them, on the Site are keptin
accordance with all refevant Law and Good Industry Practice, properly
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and securely labelled and stored, under appropriate supervision and
used only by spproptiately trained and competent staff; and

- Z2B.6.7 use all practicable and reasonable means fo:
{a} prevent or counterast, to the satisfaction of the

Authority's Representative, the unlawful emission of
any such hazardous substancs,

(b avoid the unlawful discharge into any conducting
media serving the Facilites of any hazardous
supsiance;

{e3 prevent the unlawful generation, accumulation or

migration of any hazardous subsiance at of from the
Facilities: and

{d) prevent any envircnmental claims arising or any
circumstances arising likely to result in any
environmental claims,

in so far as any such hazardous substance is, or should be, under the
cantrol of DBFM Co pursuant to this Agreement.

287 The Authority shall

287.1 procure that all hazardous materials and equipment used, by # or by any
Authority Party or used on behalf of any of them, or stored, by it or by
any Authority Party or stored on behalf of any of them, on the Site are
kept in accordance with ali relevant Law and Good [ndustry Practice,
praperly and securely labelled and stored, under appropriate supervision
and used only by appropriately trained and competent staff, and

28.7.2 use all practicable and reasonable means o

{a} prevent or counteract the unlawiul emission of any
such hazardous substance;

(b} avoid the unlawful discharge into any conducting
media serving the Faciliies of any hazardous
substance;

{o) prevent the unlawful generation, accumulation or
migration of any hazardous substance at or from the
Facilities; and

{d] prevent any environments! claims arising or any
cireumstances  arising  fkely to result in any
environmental claims,

in $0 far as any such hazardous substance is, or should be, under the
controf of the Authonty,

28.8 DBRFM Co shall maintain @ COSHH register in relaion o hazardous materials and
equiptment used or kept by it and by DRFM Co Parties at the Site and shall ansurg
that & copy of the COSHH register is held at the 8ite, and at DBRFM Co's registered
office, and that a copy thereof is given to the Authority, including copies of any
changes when made. Except as required by Clause 28.10, DBFM Co shall have
no responsibillty for keeping any records of hazardous materiais or equiprment
used or kept by any other parly at the Site.
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28.10

The Authority shall maintain a COSHH register in relation to hazardous matarials
and squipment used or kept by it and by Authority Parties at the Site and shall
ensure that a copy of the COSHH register is given to DBFM Co, including copies
of any changes when made. The Authority shall have no responsibility for keeping
any records of hazardous materials or equipment used or kept by the DBFM Co or
DBrFM Co Parties at the Site.

DBFM Co shall ensure that the latest copy of any COSHH register given to it by
the Authorily pursusnt io Clause 28.5 is kept with the COSHH register o be
maintained by DBFM Co pursuant to Clause 28.8 but shall have no responsibility
for the accuracy or complateness of the information in such copy register
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PART 7: DELAY EVENTS, RELIEF EVENTS AND FORCE MAJEURE

29

DELAY EVENTS

281

29.2

28.3

)i, at any time, DBFM Co becomes aware that there will be {or is likely to be) a
delay in completion of the Works relating to one or more Phasas, DBFM Co shall
forthwith give notice to the Authority’s Representative to that effect specifying the
relevant delay or impediment. In relation to any such delay or impediment if the
Authority's Representative is satisfied, or it is determined in accordance with
Schedule Part 20 {Dispute Reaclution Procedura), that such delay or impediment
has arisen as a result of the ocourrence of a Delay Event, then, subject o Clause
28.2, the Authorty's Representative shall aflow DBFM Co an extension of time
equal to the delay or impediment caused by such Delay Evant (taking into account
reascnably foreseeszble consequences of the Delay Event) and shall revise the
relevant Phase Completion Date(s} accordingly but to avoid doubt, there shall be
no extension to the Project Term as a result of any such defay or impediment.

If BBFM Co is {or claims fo be) affected by a Delay Event;

20.2,1 it shall {and shall procure that the DBFM Co Parties shal) take and
continue o iake all reasonable steps to eliminate or mitigate the
consequences of such an event upon the performance of iis obligations
under this Agreament and, where relevard, resume performance of its
obligations affecied by the Delay Event as soon 2 practicable; and

29.2.2 it shall neither be relieved from liakility under this Agresment nor entitied
to any axtension of time for the purpose of Clause 28 (Deiay Fvents) to
the extent that it is delayed or impeded due to its failure (if any) io
comply with its obligations under Clause 29.2.1 above,

For the purposes of this Agreement, a Delay Event means any of the following to
the extent in each case that there will be {or is likely {0 he} a delay in compietion of
& Phase or Phases:

28.3.1 the gcourrence of a Qualifying Change in relation to which i has been
agreed or determined that the implementation of the Authority Change
would delay the complation of a Phase or Phases,

29.3.2 any breach by the Authority andfor any Authority Party of any of the
Authority's express obligations under this Agreement to the extent in
each case that any such breach is not caused, or contributed to, by
DBFM Co or any DBFM Co Party;

28.3.3 the execution of works on the Site not forming part of this Agreement by
the Authority or any contractors employed by the Autharity;

28.3.4 opening up of the Works pursuant to Clauses 13.3 o 13.7 {inclusive;
where such Works are nol subsequently found to be defective {unfess i
is agreed or determinad It accordance with Schedule Part 20 {Dispule
Resclution FProcedure) that the opening up of the Works was reasonable
in the light of other defects previously discovered by the Authorityl

29.3.5 Force Majeurs; -

29.3.8 a Relief Event;

28.3.7 3 Relevant Change in Law refarred to in Clause 32.3.1 {Discriminalory
Change in Law) and Clause 32.3.2 {Specific Change in Law); or
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29.4

295

28,8

28.7

2938 the occurrence of drocumstances deemed 1o be & Compensation Event
pursuant to Clause 10.4; or

2938  Additional Asbesios Dslay.

Without prejudice o the generslity of Glause 28 (fslay Evenis), DBFM Co shall
give notice in wriling to the Authority's Representalive as soon as it {or the
Contractor) can ressonably foresee a Delay Event occurring or, if the same is not
reasonably foreseeable, as soon as i {or the Contractor} shall become awsare of a
Delay Event. DBFM Co shali within twelve (12} Business Days after such
notification, give further writtan detajls to the Awthority's Representative which
shall include:

29.4.1 a statement of which Delay Event the claim ig based upon;
29,42 details of the circumstances from which the Delay Event arises;

28.4.3 delalls of the contemporary recards which DBFM Co will maintain fo
substantiate its claim for extra time;

2544 delalls of the consequences {whether direct or indirec!, financial or non-
financial} which such Delay Event may have upon complelon of the
relevant Phase(s); and

29.4.8 detils of any measures which DBFM Co proposes to adopt to mitigate
the consaquences of such Delay Event.

As soon ag possible but in any event within seven (7) Busingss Days of DBFM Co
(or the Contractor) receiving, or becoming aware of, any supplemental information
which may further substantiate or support DBFM Co's claim then, provided that the
Fhase Completion Date has not otherwise already been revised pursuant fo
Clause 29.7, DBFM Co shall submit further particulars based on such information
o the Authority's Representative.

The Authority’s Representative shall, aficr receipt of written details under Clause
28.4, or of further particulars under Clause 28.5, be entitied by notice in writing to
require DBFM Co fo provide such further supporting particulars a8 he may
reasonably consider necessary, DBFM Co shall afford the Authority's
Reprageniative reasonable [aciliies for investigating the validity of DBFM Co's
claim including, without limitation, on-site inspection.

Subject fo the provisions of this Clause, the Authonity’s Represeniative shall revise
the relevant Phase Completion Date(s) in accordance with Clause 28.1 (Defay
Everds) as soon as reasonably practicable and i any event within ten {14}
Business Days of the later of;

29.7.1 the date of receipt by the Authority's Representative of DBFM Co's
notice given in accordance with Ciause 28.4 and the date of receipt of
any further particulars (f such are regquired under Clause 29.8),
whichever is the later; and

28.7.2 the date of recelpt hy the Authority's Representative of any supplementai
infarmation supplied by DBFM Co In accordance with Clause 29.5 ang
the date of receipt of any further particutars (if such are required under
Clause 29.8}, whichevar is the later.

if DBFM Co has failed to comply with the requirements as to the giving of naotice
under Clause 284, or has failed to maintain records or afford facilitics for
inspection to the Authorily’s Representative, then DBFM Co shall not be entitled fo
any extension of time {and the relevant Phase Completion Date(s} shall not be
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revised) in respact of any period of delay by DBFM Co in giving notice or providing
information under Clause 294 andfor fo the extent that its fallure to maintain
records or afford taciiities for inspection to the Authority's Representative has
prevented the Authority's Representative from assessing the consequences of the
Delay Event.

258 I£:

2581 the Authority's Representalive declines to fix @ revised #Phase
Completion Date(s), or

26.8.2 DBFM Co considers that g different Phase Completion Date(s) should ba
fixed; or

2D.8.3 there is a disagreement as to whether a Delay Event has oceurred,

then DBFM Co shall be entitled {6 refer the mallsr for determination in acconrdance
with Schadule Part 20 (Dispute Resalution Froceduns),

Compensation

28.9 if the Delay Event is a Compensation Event DBFM Co's sole right to
compensation shall be as provided for in Clauses 29.11 to 29.13 inclusive, To
avoid doubt, no cother Delay Event shall eniile DBFM Go o receive any
compensation save as otherwise expressly provided in

2881 Schedule Part 16 {Change Prolocoly in the case of a Delay Eveni
referred to in Clause 29.3.1 (subject always to the provisions of Clause
32 {Changes in Law)),

29.9.2 Clause 32 {Changes in Law) In the case of a Delay Event referred to in
Glause 29.3.7: ar

28.0.3 Clause 10.4.4 {Responsibility for Ground Conditions and Contamination}
in the case of a Delay Event refarred 1o in Clause 28.3.8.

29.10  For the purposes of Clause 29.8, a Compensation Event means:

28.10.1any Delay Event referred to in Clause 29.3.2, Clause 28.3.3 or Clauss
28.3.4 for which, in each case, i has been agreed or determined
pursuant 1o this Clause 29 (Defay Fvenis) that DBFM Co is enlitied to an
extension of ime;

29.10.2 in the period prior {5 a Phase Actual Completion Date, in circumstances
where there is no delay in completion of the relevant Phase any breach
by the Authority andfor any Authority Party of any of the Authority’s
express obligations under this Agreement to the extent that such breach
s not caused, or contributed to, by DBFM Go or any DBFM Co Party;

26.10.3 the occurrence of circumstances deemsd to be a Compensation Event
pursuant to Clause 10.4; or

2¢.10.4 Additional Asbestos Delay.

2011 Subject to Clause 2912, if |t is agreed, or determined, that there has bheen a
Compensation Svent and DBFM Co has incurred loss (including loss of revenue)
and/or expense as a direct result of such Compensation Event, DBFM Co shall be
entitled fo such compensation as would place DBFM Co in no belter or worse
posifion than it would have been in had the relevant Compensation Event not
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accurred. DBFM Co shall promplly provide the Authority's Representative with
any additional information he may require in order to defermine the amount of
such compensation.

2812 DBFM Co shall take all reasonable steps so as to minimise the logs andior
expense referred io in Clause 28.11 in relation to any Compensation Event and
any compensation payable shall:

29.12.1 exclude any amounts incusred or to be incurred as a resulf of any failure
of BBFi Co {(or any DBFM Co Party) to comply with this Glause 28.12;
and

29.122 be reduced by any amount which DBFM Co has recovered or will
recover under any insurance policy (or would have recovered if it had
somplied with the requirements of this Agreement or of any policy of
insurance required under this Agreement} which amount, to aveid doubt,
shall nat include any excess or dedugtibles or any amount over the
maximum amount Ihsured applicable fo any such insurance policy.

29,13 The amount of any compensation due to DBFM Co under Clause 28.11 shall be
agreed between the parlies or, failing agreement, delermined pursuant io
Schadule Part 20 (Dspirte Resolufion Frocedure) and such compensation shall be
payable:

29.13.1in respect of compensation for a Compensation Event to the extent
resuiting in Capital Expenditure being incurred the Authority shali
compensate DBFM Co for the actua! Capital Expenditure incurred by
DBEFM Co within twenty (20) Business Days of its receipt of a wrilten
demand accompanied by a valid VAT invoice for the same by DBFM Co
supported by all relevant information; and

28.13.2in aill cther cases in accordance with Section 6 (Changing the Financial
Modelt of Schedule Part 16 {Change Frofocof) as if a Relevant Event
had taken place.

30 RELIEF EVENTS

30.1 For the purposes of this Agreement, subject to Clause 30.4, Relief Events mean
any of the following avents;

3G.1.1 firs, explosion, lightning, storm, tempest, fload, bursting or overflowing of
water tanks, apparatus or pipas, ionising radiation {{o the extent it does
not constitute Force Majeure), earthquake, riot or civil commaotion;

30.1.2 f{ailure by any statutory undertaker, utility company, local authority or
ather like body ta carry out works or provide services;

30.1.3 accidental loss or damage to the Works andfor Facilides or any roads
servicing the same;

30.1.4 without prejudice to any obligation of DBFM Co o provide stand by
power faciliies in accordance with the Authority's Construction
Requirements, the Sarvice Level Specification, failure or shortage of
power, fugl or transport;

30.1.5 blockade or embarge faiing short of Force Majeure,

30.1.8 the discovery of fossils, antiguities and human remains requiring action
i accordatics with Clause 19 (Fossils and Antiquitiesy, or
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30.2

30.3

30.1.7 official or unofficial strike, lockout, go siow or other dispute in each case
generally affecting the construction, building maintenance or facilities
management industry {or & significant sector of that industry),

provided in each case that such event does not arise {directly or indirectly} as a
result of any wilful act or default of the party claiming relief andfor (i) in the case of
DBFM Co claiming relief, any DBFM CGo Party and {ii} in the case of the Authority
claiming relief, any Authority Party.

Subject to Clauses 30.3 and 30.4, no right of termination shall arise under this
Agreement by reason of any fallure by a party to perform any of iis obligations
under this Agreement to the extend that such failure to perform occurs because of
the oceurrence of a Retlief Event (and, fo avoid doubt, and without prejudice to
Clause 30.9, unless expressly stated to the contrary in this Agreement, if is
acknowledged that aill other rights and obligations of the parties under this
Agreement remain unaffected by the accurrence of a Relief Event),

Without prejudice to DBFM Co's rights under Clause 29 (Delay Evenis), DBFM Co
shail only be relieved of a fallure to perform its abligations under Clauses 12 (The
Design, Consfruction and Cornmissioning Process), 13 {Right of Access of
Authorify’s Representative), 14 (Programme and Dales for Completion), 17 {Pre-
Compistion Commissioning and Completion} and 29 (Dafay Evenis) caused by
Delay Events in accordance with Clause 29 (Delay Evenis).

Mitigation

304

305

308

30.7

308

Vithere a parly is (or claims to be} affected by a Relief Evend:

30.4.1 it shail take all reasonable steps to mitigate the conseqguencas of such an
event upon the performance of its obligations under this Agreement,
resume performance of its obligations affected by the Relief Event as
soon as practicable and use all reasonable endeavours to remedy its
faiture to perform; and

30.4.2 i shall not be entitled to rely upon the relief afforded fo |t pursuant fo
Clause 30.2 of this Agreement io the extent thal it is not able io perform,
of has not in fact performed, its obligations under this Agreement due fo
its faflure {if any) to comply with its obligations under Clause 30.4.1
ahove,

The party claiming refief shall serve written notice on the other party within five (5}
Business Days of it becoming aware of the relevant Relief Event. Such initia
notice shall give sufficient detalls to Identify the particular event ciaimed to be a
Relief Event.

A subseguent written nefice shall be served by the party claiming relief on the
other parly within a further five {6} Business Days of the notfice referred to in
Clause 30.5 which shall contain such relevant information relating to the failure fo
perform {or defay in performing) as is available, including {without limitation} the
effect of the Relief Event on the abllity of the party to perform, tha action being
taken in accordance with Clause 30.4, the dale of the occwrrence of the Relief
Event and an estimale of the period of time required fo overcome it (andior is
effects}.

The party claiming relief shall notify the other as soon as the consequences of the
Relief Event have ceased and of when performance of its affected obligations can
be resumed.

i, following the issue of any nolice referred o in Clause 30.58, the parly ¢laiming
refief receives or becomes aware of any further information relating to the Relief
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30.9

Bvent {(and/or any fallure to perform), | shall submif such further information {o the
other party as soon as reasonably possible.

To aveid doubt, and subject to any other express provision of this Agreement, the
occurrence of @ Relief Event shall not entitle DBFM Co 1o any compensation.

31 FORCE MAJEURE

311

312

31.3

314

3.5

316

For the purposes of this Agresment, Force Maleure means any of the following
events of sirsumstances!

3111 war, civil war, armed conflict or terrorism; or

31.1.2 nuclear contamination unless in any sase DBFiM Co andfor any DBFM
Co Party is the source or the cause of the contamination; or

31.1.3 chemical or biclogical contamination of the Works and/or the Facilities
and/or the Site from any of the events referred to in Clause 31.1.1 above,
or

31.1.4 pressure waves caused by devices travelling at supersonic speeds,

which directly causes either party 1o be unable {0 comply with all or a material part
of its obligations under this Agreement.

Subjest to Clauses 31.3 and 31.4 the parly claiming relief shall be relleved from
Hakility under this Agresmeant {0 the extent that by reason of the Force Majeure it is
not able {o perform its obligations under this Agreement. For the avoidance of
daubt (but without prejudice o Clause 41 {Termination Resulfing from Forte
Majeure}) the Authority shall not be entitled to terminate this Agreement for a
DBFM Co Event of Default if such DBFEM Co Evant of Default arises from a Force
Majeure kvent.

Where a party is {or claims io be) affected by an event of Foree Maieure:

31.3.1 it shall take ali reasonabie steps to mitigate the consequences of such an
event upon the performance of its obligations under this Agreement,
resume performance of its obligations affected by the event of Force
Majeure as soon as practicable and use all reasonable endeavours to
remedy its fallurg to perform; and

31.3.2 it shall not be refieved from liabliity under this Agreement fo the extent
that it is not able {o perform, or has not in fact performed, its obligations
under this Agreement due to its failure {if any) to comply with ils
obligations under Clause 31.3.1,

Without prejudice to DBFM Co's rights under Clause 29 (Defay Events), DBFM Co
shall only be relieved from its obligations under Clauses 12 {The Design,
Construction and Commissioning Frocess), 13 {Right of Access of Authorily's
Fepreseniative), 14 {(FProgramme and Dafes for Complefion) and 29 (Defay
Eirents) by Detay Events in accordance with Clause 29 {Dofay Events).

The party claiming relief shall serve written natice on the other pariy within five (5)
Business Days of it becoming aware of the relevant event of Force Majeure, Such
initial notice shall give sufficient details to identify the particular event claimed to
be an event of Force Majeure.

A subseguent written nolice shall be served by the parly claiming relief on the

other party within a further five (5) Business Days which shafl contain such
relevant information relating to the fallure to perform {or delay in performing) as is
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317

31.8

318

310

avatiable, including (without limitation) the effect of the event of Force Majeure on
the ability of the parly to perform, the actien being taken in accordance with
Clause 31.3, the date of the occurrence of the event of Force Mageure and an
astimate of the period of time required to overcoms it {andfor its effects).

The party claiming relief shall nolify the other as soon as ihe consequences of the
gvent of Force Majeure have ceased and of when performance of its affected
obligafions can be resumed.

If, following the issue of any notice referred to in Clause 31.8, the party claiming
relief recelves or becomes aware of any further information relating to the event of
Force Majeure {andfor any failure to perform}, it shall submit such further
information to the other party ag soon as reasohably possible.

Nothing in this Clause 31 shall affect the Authority's entitlement to make
Deductions in the period during which any event of Foree Majeure is subsisting.

The parties shall endeavour o agrea any modifications to this Agreement which
may be equitable having regard to the nalure of an event ¢or evenis of Force
Majeure. Schedule Part 20 (Dispute Resofution Procedurs) shall not apply to &
failure of the Authority and DBFM Go to reach agreement pursuant to this Clause
3118
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PART 8: CHANGES IN LAW & CHANGES

32

CHANGES IN LAW

General

32.1

DBFM Co shall take all steps necessary o ensure that the Project Operations are
performed in accordance with the terms of this Agresment (including, without
limitation, Clause 5.2.1) following any Ghange in Law.

Relevant Changes in Law

32.2

32.3

Subject to Clause 32.4.3(s) and Clause 32.4.3(f) and on the occurrence of any
Relevant Change in Law, the parties shall be entitied to seek adjustments to the
Annual Service Payments to compensate for any increase or decrease (as the
case may be) in the net cost fo DBFM Co of perferming the Project Operations.
Such ediustments {if any) will be calculated n sccordance with and subject te
Clause 32.4.

Relevant Change in Law means any of the following:

32.3.1

3232

32.3.3

the ocourrance of any Discriminatory Change in Law having an impact
on the cost of performance of the Prolect Operations;

the ocourrence of any Specific Change in Law having an impact on the
cost of performance of the Project Operations; or

the occurrence, after the relevant date, of any Change in Law which
requires any work of afteration, addition, demolition or extension or
varigtion in the quality or function of the Faciliiies which is not
Maintenance Work or work which DBFM Co would ctherwise be required
fo undertake to comply with its obligations under this Agreement. For the
purposes of this Clause 32.3.3, the relevant date shall in respect of a
Phase be the later o occur of the Phase Completion Date and the Phase
Actual Completion Date, save where the Phase Actual Completion Dale
is delaved by a Compensation Event, a Delay Event referred to in Clause
28.3.1 or by 3 Delay BEvent referred 1o in Clause 28.3.7, in which case
the relevant date shall be the laler to occur of the Phase Completion
Date and the date on which the Works relating to the relevant Phass
wolid have been completed in accordance with this Agreement had the
relevant Compensation Event or Delay Event not ocourred,

provided that:

{a) such Change in Law was not reasonably foreseeabls
at the date of this Agreement by an experienced
contractor  performing operations  similar to the
relevant the Project Qperations, on the basis of draft
kills published in Government green or white papers
or other Government deparimental consultation
papers, bills, draft statutory instruments or draft
instruments or proposals published in the Official
Journal of the Ewropean Union, in each case

published:
5 prior to the date of this Agreement; and
{ii) in substantialfy the same form or having

substantially the same eaffect as the
Relevant Change in Law, and
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b) a Change in Law relating to the application for,
coming intc effect, terms, implemeniation, repeal,
revocation or otherwise of any Planning Permission
shall not constilute 2 Relevant Change in Law,

32.4 ©n the oocurrence of a Relevant Change in Law;

3241

32.42

either party may give notice to the other of the occurrence of the
Relevant Change in Law;

the parties shall meet within fifteen (15) Business Days of the notice
referred to in Clause 32.4.1 to consult and sesk to agree the effect of the
Reievant Change in Law. H the parties, within fifteen {15} Business Days
of this meeting, have not agreed the occurrence or the effect of the
Relevant Change In Law, either party may refer the question of whether
a Relevant Change in Law has occurred or the effect of any Relevant
Change in Law for resolidion in accordance with Schedule Part 20
{Dispuite Resofution Procedure); and

3243 within fifteen (15) Business Days of the agreement or determination

referrad to in Clause 32.4.2 above, the Authority's Representative shall
issua an Authority Change Notice and the relevant provisions of
Schedule Part 18 {Change Frotocod) shall apply excapt that:

{a} DBFM Co may give nolice to the Authority's
Represeniative that i objects to such an Authorily
Change Notice only en the grounds that the
implementation of the Change would net give effect o
or comply with the Relevant Change in Law;

{b} the Authority shall (i) agree the implementation of the
Low Value Change; or (i} confirm the estimate for
tha Meadium Value Change; or {ii©y approve ths High
Value Change Stage 2 Submission, {as appropriate}
in respect of the Change in accordance with the
relevant provisions of Schedule Part 16 {Change
Protocoiy;

(c) the provisions of Clause 11 (Congenis and Pfanning
Apnroval) shall apply;

{d) the Authority shall not be entifled to withdraw any
Authority Change Notice or its agreement as to the
implementation of the Low Value Change,
confirmation of an estimate for the Medium Value
Change or approval of a High Value Change Stage 2
Submisston (as appropriate}, issued in accordance
with this Clause 32 .4;

{e) DEFM Co shall, without prejudice to its general
obligatian to comply with the terms of thiz Agreement:

{i} use sl reasonable endeavours to mitigate
the adverse effects of any Relevant Change
in Law ang take alf reasonable sleps o
minimise any increase in ¢osls arising from
such Relevant Change in Law, and

{ii) use all reasonable endeavours to fake
advantage of any positive or beneficial
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effects of any Reilevant Change in Law and
take all reasonable steps to maximise any
reduction in costs arising from such
Relevant Change in Law; and

() any compensation payable, or reduction to the
Annual Service Payments, shall be caleulated in
accordance with the relevant provisions of Schedule
Part 16 {Change Profocol) provided that:

(i) the amount of any compensation payable;
or
(ii) the amount by which the Annual Service

Payment is to be reduced,

shall not take into account any amounts incurred or to
be incurred as a result of DBFM Co's failure to
comply with Clause 32.4.3(e) above,

General Change in Law

325 Either party may give notice to the other of the need for a Change which is
necessary in order to enable DBFM Co to comply with any Change in Law which is
not a Relevant Change in Law, in which event:

32.5.1

32.5.2

the parties shall meet within fifteen (15) Business Days to consult and
seek to agree the effect of the Change in Law and any Change required
as a consequence. |f the parties, within fifteen (15) Business Days of
this meeting, have not agreed the ocourrence or the effect of the relevant
Change in Law, either party may refer the question of whether a Change
in Law has occurred or the effect of the Change in Law for resolution in
accordance with Schedule Part 20 {(Dispute Resofution Procedure), and

within fifteen {15} Business Days of the agreement or determination
referred to in Clause 32.5.1 above the Authority’s Representative shall, if
it is agreed or determined that a Change is required in order to comply
with the Change in Law, issue an Authority Change Notice and the
relevant provisions of Schedule Part 16 (Change Profocofy shall apply
except that:

{a) DBFM Co may give notice to the Authority’s
Representative that it objects to such an Authority
Change Notice only on the grounds that the
implementation of the Change would not give effect to
or comply with the Change in Law;

{b) the Authority shall (i) agree the implementation of the
Low Value Change; or (ii} confirm the estimate for the
Medium Value Change; or (iii) approve the High
Value Change Stage 2 Submission, (as appropriate)
in respect of the Change in accordance with the
relevant provisions of Schedule Part 16 {Change
Fratocoly,

{c) the provisions of Clause 11 (Consents and Planning
Approval} shall apply;

(d) the Authority shall not be entitled to withdraw any
Authority Change Notice or its (i agreement as to the
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implementation of the Low Value Change, or (il)
confirmation of an estimate for the Medium Value
Change; or (iiy approval of a High Value Change
Stage 2 Submission (as appropriate}, issued in
accordance with this Clause 32.5 {General Change in
Law), angd

{e} DBFM Co shall not be entiled to any payment or
other compansation or relief from any performance of
its obligations under this Agreernent in respect of
such Change in Law or associated Change (or the
consequences of either),

33 CHANGE PROTOCOL

The provisions of Schedule Part 16 (Chanpge Profocoly shall have effect in respect of
Changes except as otherwise expressly providad in this Agreement.
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PART 3: FINANCIAL

34

PAYMENT

Service Payments

34.1 DBFM Co shall not be entitled to receive any Monthly Service Paymenis until
Payment Commencement Date 1. SBubiect fo the provisions of this Agreement, the
Authority shall pay DBFM Co the Monthly Service Payments in respect of each
Condract Month following Payment Commencernent Diate 1 in accordanse with the
provisicns of this Clause 34 and Schedule Part 14 (Payment Mechanismy.

lavoicing and payment arrangements

342 The provisions of this Clause 34.2 spply o the issue of inveices in respect of the
Monthly Service Payment by DBFM Co under this Agreement:

34.2.1

34.2.2

34.2.3

On or before the third (37 ) Business Day of each Contract Month DBFM
Co shall submit to the Authority an invoice ("Monthly Invoice”)
aggragating the foflowing:

{a) the Monthly Service Payment for that Contract Month,
caleulated in agcordance with Sectlion 2 {Calculation
of Service Payments) of Schedule Part 14 (Payment

Mechanism,

{1 adjustments to reflect previous over-payments andfor
under-payments {each adjusted stated separately);

{c} any other amounts due by one party to the other {and
where owed by DBFM Co showing as a negative
figurey;

{d} any VAT payable in respect of the sbove amounis,

{e} as a negalive figure, In raspect of the Monthly Invoice

issued during the final Contract Month only, an
amount eguivalent to twice the monthly average of
the Deductions incumred in the previous six Contract
Months {"Estimated Deductions™),

and sstting out the date of the invoice, and the account to which payment
is to be made together with supporting information that clearly sets out
the derivation and caleulation of amounts referred o in the Monthly
invoice.

Subject to Clauses 34.2.3 and 34.3 and the submission of the supporting
information referred to in Clause 34.2.1, where a Monthiy Invoice shows
a net amount owed by the Authority to DBFM Co, the Authority shall pay
the amount of the Monthly Invoice within fiffeen (15} Business Days of
receipt of a valid VAT involce in respect thereof. Where a Monthly
Invoice shows a net amount owed by DBEM Co to the Authority, DBFM
Co shall pay that amount to the Authorly within fiteen {15) Business
Days of the Monthly Invoice or, at the option of the Authority, carry
forward that amount to the next Monthly Inveice to reduce amounts
which would otherwise be owed by the Authority {o DBFM Co.

Within 10 Business Days of the Expiry Dale, DBFM Co shall provide fo

the Authorly a Performance Mon#oring Report in respect of the final two
Contract Months, i the Daductions incurred in the final two Contract
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Months axceed the Estimated Deductions, DBFM Co shall pay to the
Autharity an amount equal to the excess within thirty (30) Business Days
of receipt of an invoice therefor. If the Estimated Deductions exceed the
Deductions incurred in the final two Contract Months the Authorfty shall
pay fo DBFM Go an amount equal toc the excess within thiry (30)
Business Days of receipt of an invoicae therefor.

342.4 On or before the twalith (12™) day of each Confract Month DBFM Co
shall submit to the Authority a Monthly Service Report in respect of the
immediately preceding Contract Month. The Monthly Setvice Report
shall set out, in respect of the immediately preceding Contract Month:

{a) details of sach and the aggregate amount of all
Deductions incurred iIn relation to Performance
Failures,

{b) details of each and the aggregate amount of all

Beductions incurred in relation to Avallability Fallures;

{c) other information detailed in Schedule Part 12
{Service Requirements).

34.25 The parties shall endeavour o agree the contents of a Monthly Service
Report within seven {7} Business Days of #ts submission in accordance
with Clause 34.2 4, failing which either party may refer the matter io the
Dispuie Resolulion Procadure.

Wanner of payment

343 All invoices under this Agreament shall be raised in Pounds Stetling and the
maoney of dccount and money of payment in respect of all payments, liabilities and
claims {including any accrusd rights) under this Agresment at any fime shali
remain denominated in and be made in Pounds Sterling, All payments under this
Agresment shall be made in Pounds Bterfing by elecionic transfer of funds for
vaiue on the day in question o the hank account of the recipient {iocated in the
United Kingdom) specified in the refevant invoice, quoling the invoice numnber
agamst which payment is made.

Disputes

34.4 If the Authority {acting in goad falth) disputes all or any part of the Monthly Service
Payments calculated In accordance with Clause 34.2 (nvoleing and Payment
Arrangements), the yndisputed amount of the Monthly Service Payment shall ba
paid by the Authority in accordance with Clause 34.2 (Invoicing and Payment
Arrangemenis) and the provisions of this Clause 34.4 shall apply. The parties
shall use all reasonable endeavours to resolve the dispule in question within ten
(10) Business Days of the dispute arising. If they fail so to resolve it, either parly
may refer the matter to the Dispute Resolution Procedure. Fellowing resclution of
the dispute, any amount agreed or determined to have been payable shall be paid
forthwitt: by the Authority to DBFM Go, together with interest on such amount
calcuiated in accordance with Clause 34.5 {Late Paymenis).

Late Paymeanis

345 Each party shall be entitled, withou! prejudice o any other right or remedy, o
receive interest on zany payment ncf duly made pursuant to the terms of this
Agreament on the due date calcuated from day to day at a rate per annum equal
to the Default Intersst Rate and including from the day after the date on which
payment was due up to and including the date of payment.
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Set-Off

348

347

Subject fo Clause 46.12, whenever any sum of money shall be agreed, or
determined, as due and payable by DBFM Co to the Authority, such sum may at
the Authority's digcretion be deducted from or applied to reduce the amount of any
sum then due, of which at any time afterwards may become due, fo DBFM Co
from the Authority under this Agresment provided that the Authcrity has given
DBFM Co not less than ten {10} Business Pays’ notice of its intention to deduct o
apply such sum,

Whenaver any sum of monsy shall be agreed, or determined, as due and payable
by the Authority to DBFM Co, such sum may at DBFM Co's discretion ba deducted
from or applied to reduce the amount of any sum then due, or which at any time
afterwards may become due, from DBFM Co to the Authority under this
Agreement provided that BBFM Co has given the Authority not less than ten (10)
Business Days' notice of iis infention to deduct or apply such sum.

VAT AND CONSTRUCTION INDUSTRY TAX DEDUCTION SCHEME

VAT

351

352

3583

35.4

385

Al amounts stated to be payable by either party undsr this Agreement shall be
exclusive of any VAT properly chargeable on any arvount.

Each party shall pay to the other party any VAT properiy chargeable on any supply
mada to it under this Agreement provided that it shall first have received from the
other party a valid tax invoice in respect of that supply which complies with the
requiremenis of Part Il VAT Regulations 1985,

if eithar party {referred to in this Ciause as the "First Party”) shall consider that
any VAT which the other party {referred to in this Clause as the "Second Party”)
claims to be properly chargeable o the First Party in connection with this
Agreement Is not in fact properly so chargeable, the First Party shall be entitied to
requira the Second Party to oblain a clearance from the Commissioners for
Revenue and Customsa {or, if relevant, such other body as ig charged at the fime
with the collection and management of VAT) (referred fo in this Clauss as the
‘Commissioners™) as to the VAT {if any) properly s¢ chargeable, The Second
Party shall forthwith request the Commissioners for such a clearancs.

The following further provisions shall apply in respect of the application for a
clearance in accordance with Clause 35.3;

3541 prior o submiting its request for such 8 clearance and any further
communication to the Comrnissioners in connection with the obtaining of
the clearance, the Second Party shalt first obiain the agreement of the
First Party to the contents of such request and any such further
communication, such agreement not {0 be unreasenably withheld or
delayed;

3542 the Second Party shall provide to the First Parly copies of all
communications received from the Gommissioners in connection with the
application for a clearance as soon as practicable after receipt; and

354.3 the Second Party shall use all reasonable endeavours {(including without
limitation the provision of such additional information as the
Commigsioners may require} to obtain such a clesrance as soon a8
reasohably practicable following the initial request.

If & clearance is requirad by the First Party under Clause 35.3, the First Party shall
not be abliged to pay the VAT so claimed by the Second Parly unless and until a
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356

357

clearance is received from the Commissioners which states that a sum of VAT {the
WAT Sum”) is properly so chargeable or the Commissioners state that they are
not prepared to give any clearance on the matter. In this case, then subject to
Clauses 35.6 and 35.7 and provided that the First Party shall first have received a
valid tax invoice which complies with the requirements of Part lil VAT Regulations
1495 and which states the VAT Sum to be the amount of VAT chargeable to the
First Party, the First Party shall pay the VAT Sum (and any interest or penalties
attributable to the VAT Sum) io the Becond Party.

if the First Party disagrees with any ¢learance obtained pursuant to Clause 35.3 by
ihe Second Party from the Commissioners, then the Sscond Party (provided that i
is indemnified to its reasonabie satisfaction against all costs and expenses
including interest and penalties which it may incur in refation thereto) shall take
such action and give such information and assistance to the First Party as the First
Party may require to challenge such clearance or gtherwise o resist or avoid the
imposition of VAT on the relevant supply.

The following further provisions shall apply i the First Party shall exercise its rights
under Clause 35.8:

35.7.1 the action which the First Pary shall be entitled to require the Second
Party o take shall include {without limitation} contesting any assessment
to VAT or other relevart determination of the Commissioners before any
VAT tribunal or court of competent jurisdiction and appealing any
judgement or decision of any such tribunai or court;

35.7.2 If the Second Parly shall be required to pay fo or deposit with the
Commissionegrs & sum equal 1o the VAT assessed a8 a condition
precedent to its pursuing any appeal, the First Party shall, al its election,
either pay such sum to the Commissioners on behalf of the Second Party
or on receipt of proof in a form reasonably satisfactory to the First Party
that the Second Party has paid such sum to or deposited such sum with
the Commissioners the First Parly shall pay such sum fo the Second

Party;

35.7.3 save as spacifically provided in Clause 35.5, the First Party shall not be
obliged {o pay to the Second Party any sum in respect of the VAT in
dispute to the Second Party or in respect of VAT on any further supplies
made by the Second Party to the First Party which are of the same type
and ralse the same issues as the supplies which are the subject of the
refevant dispute undess and until the final outcome of the relevant dispute
is that it is either determined or agreed that VAT is properly chargeable
on the relevant supply or supplies; and

36,74 the Second Party shall account to the First Party for any costs awarded
to the Second Party on any appeal, for any sum paid to or deposited with
the Commissioners in accordance with Clause 35.7 .2 which is repayable
to the Second Party and for any inferest to which the Second Party is
entilied in respect of such sums.

Changes in recoverability of VAT

35.8

Subject to Clause 358, if, following a Change in Law, DBFM Co becomes unable
to recover VAT attributable to suppiies to be mads to the Authority by DBFM Go
pursuant {o this Agrgement, the Authority shall ensure that DBFM Co is left in no
better and no worse position than £ woult have been had such Change in Law not
oecured (inctuding but not limited fo maldng such amendments to this Agreement
as DBFM Co and the Authority shall agree acting reasonably), provided that
DBFM Co shall use all reasonable endeavours to mitigate the adverse effects of
any such Change in Law.
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35649 The provisions of Clause 358 shall apply only # {and to the exient that) the
Change in Law was not reasonably foreseeabie at the date of this Agreement by
an expetienced contractor performing operations similar to the refevant Works on
the basis of draft bills published in Government green or white papers or other
Governmen! deparimental consultation papers, bills, draft statutory instruments or
draft instruments or proposals published in the Official Journal of the European
Union, in each case published:

35.8.1 prior to the date of this Agreement; and

3682 i substantially the same form as the Change in Law.

Construction Industry Tax Deduction $cheme

3510 This Claugse 3510 {Construction Industry Tax Deduction Scheme) relates {o the
Construction Industry Tax Deduction Scheme:

36.10.1 in this Clause 38.10 (Construcon industry Tax Deduction Scheme) {but

not otherwise);

(@)

(o}

(c}

{d)

(@}

“the Act® means the Finance Act 2004;

‘the Regulations” means the |ncome Tax
{Constructon Industry Scheme) Regulations 2005 {SI
2005/2045);

“the Legislation” means Chapter 3 Part 3 of the Act
and the Regulations, {aken together:

“Contractor’ means a person who is a contractor for
the purposes of Chapter 3 Bart 3 of the Act; and

“sub-contractor’ means a person who s 8 sub-
coniractor for the purposes of Chapter 3 Part Jof the
Act

35.10.2 Each of the Authority and DBFM Co shall comply with the Legisiation.

35.10.3 If any payment due from the Authornity (o DBFM Co under this Agreement
is & contract payment under section 63{1) of the Act, then the Authority,
as Contraclor, shall (not leter thar fifteen {15) Business days before the
first such payment is dus & be made} verify, in accordance with
paragraph & of the Regulations, whether the sub-contractor is registered
for gross payment or for payment under deduction or is not registered
under Chapter 3 Part 3 of the Act.

35.10.4 if any payment dite from the Authority to DBFM Co under this Agreement
is @ confract payment under section 80(1) of the Act, then

{a)

(b)

it DBFM Co is registered for gross payment under
section 63{2) of the Aci, the Authority shall make a
payment to DBFM Co without any deduction;

if DBFM Co is not registered for gross payments
under section 83{2) of the Act the Authority shalt
make a payment to DBFM Co, subject to the
deduction of the ralevant percentage in accordance
with section 51(1) of the Acl, and thereupon Clause
358.14.8 helow shalt apply.
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35.10.5 If any dispufe arises betweern the Authority and DBFM Co as o whether
any payment due by the Authority to DBFM Co under this Agreement is
or is not a coniract payment by virtug of the exemption in Regulation 23
of the Regulations, the parties will jointly apply to HM Revenues and
Customs for a writlen clearance and until such clearance is received it
shall be assumed that such payment is & contract payment and the
provisions of Clause 35,10 {Constuclion industry Tax Deduction
Scheme; shall apply accordingly,

35.10.6 The Authority shall be entitled to make a deduction at {he rate specified
in section 61(1}) of the Act or at such other rate as may be in force from
time o tfime from the whole of any payment {o DBFM Co {and not just
that part of such paymeni which does nof represent the direct cost to
DBFM Co or any other person of materiais used or to be used in carrying
oui the construction operations fo which the relevani payment relafes;
uniess prior {0 meking such payment the Authority shall have received
written confirniation from HM Revenue and Customs (oblained by and at
the expense of DBFM G} in a form which is reasconably satisiactory to
the Authority directing the Authority t& make the deduction against only a
spacified amount or proportion of any such payment to DBFM Co.

35.10.7 Whers any error or omission has occurred in calculating or making any
payment under this Clause 35.10 {Construction Indusfry Tax Deduction

Scheme) then:

{a} in the case of an over deduction, the Authority shalf
comrect that error by repayment of the sum over
deducted io DBFM Co; and

(b in the case of an under dedustion, DBFM CGo shalf

correct that error or omission by repayment of the
sum under deducted to the Authority.

35.10.8 The Authority shall send promptly to H M Revenue & Customs any
retums required by the Legislation, and shall provide to DBFM Co a
paymani statement {where appropriate} and/or such other information as
may be required by the Legisiation in relation to any contract payment.

35,109 f compliance with this Clause 35.10 involves the Authority or DBFM Co
i not complying with any other of the terms ot this Agreement, then the
provisions of this Clause shall prevail.

NOT USED
FINANCIAL MODEL

a7t Uniess ctherwise agreed between the pariies, any amendmenis o the Financiat
Muode! shall reflect, be consistent with and be made ondy in accordance with the
provisions of this Agreement, and shall in all cases be subject to the prior written
approval of the Authority (such approval not to be unreasonably withheld or
delayed). In the event that the parties fail to agree any proposed amendments to
the Financial Model, the matier shall be referred for resolution in accordance with
Schedule Part 20 (Dispufs Resolution Procedine).

37.2 Following any amendment of the Financial Model in accordance with this
Agresment, DBFM Co shall promptly deliver a copy of the revised Financial Modet
to the Authority in the same form as the originat form {or such other form as may
be agreed by the parties fram time to time).

RECORDSE AND OPEN EOOK ACCOUNTING
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Records and Reports

The provisions of Schedule Part 18 {Record Provisions) shall apply to the keeping of
records and the making of repotis.
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PART 10: TERMINATION

39 AUTHORITY EVENTS OF DEFAULT

391 For the purposes of this Agreement, Authority Events of Defaull means any of the
following events or circumstancas:

39.1.1

39.1.2

3913

3914

3815

the Authority is in materiai breach of its obligations under Clause 8
(Nature of Land Inferests) {other than as a consequence of a breach by
DBFM Ceo of iis obligations under this Agreement) and such breach
materially adversely affects the ability of DBFM Co to perform its materigt
chbligations under this Agreement for a continuous period Of not less than
thirty {30) Business Days,; of

the Authority fails to pay any sum or sums due to DBFM Co under this
Agreement (which sums are not in dispute} which, either singly or in
aggregate, exceed(s) the amount of the Monthly Service Payment from
fime fo time and such fallure continues for thirty {30) Business Days from
receipt by the Authority of a notice of non payment from DBFM Co; or

the Authority is in breach of iis oblgations under Clause 57 4; or

an expropriation, sequesiration or reguisition of a material part of the
Assels and/or shares of DBFM Co or Holdco by the Authority or any
Relevant Authotity, or

the Authority is sequestrated under the Bankruptey (Scotland) Act 1985
or otherwise becomes insolvert and its obligations are not otherwise
fransferred to another party such as is referred to in Clause 57.4.

DBFM Co's options

362 On the ocourrence of an Authority Event of Default, or within a reasonable time
after DBFM Co becomes aware of the same, and while the same is st subsisting,
DBFM Co may, at its option:

38.2.1

3822

in respect of execution of the Works, suspend performance by it of iis
ubligations under this Agreement until such time as the Authority shall
have demaonstrated to the reascnable safisfaction of DBFM Co that it is
capable of performing, and will perform, its abligations under this
Agresment; or

serve notice on the Authority (or such other party as may be notified in
advance in writing by the Authority to DBFM Co) of the occurrence {and
specifying detalis) of such Authority Event of Default  if the relevant
matter or circumstance has not been rectified or remedied by the
Authority {or otherwise) in respect of Clause 32.1.1, Clause 39.1.3,
Clause 3% 1.4 or Clause 39.1.5 within sixly (60} Business {lays of such
notice, and in respect of Clause 39.1.2 within thirty (30} Business Days
of such notice, DBFM Co may serve a further notice on the Authority (or
its substitute nofified in accordance with this Clause 39.2.2) terminating
this Agreement with immadiate effect.

38.3 DBEFM Co shall not exercise or purport to exercise any right in terminate this
Agreement (or accept any repudiation of this Agreement) except as expressly sat
cut in this Agreement.
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DBFM Co EVENT OF DEFAULT
DBBFM Co Everst of Default

40.1 For the purposes of this Agreement, DBFM Co Event of Default means any of the
following events or circumstances:

Insoivency

43.1.1 the occurrence of any of the foliowing events in respect of DBFM Ca,
namely:

(a) any arrangement or composition with or for the
benefit of creditors  (including  any  voluntary
arrangement as defined In the Insclvency Act 1988}
being entered info by or in relation i DBFM Go;

{b} a receiver, administrator, administrative receiver or
other encumbrancer taking possession of or being
appointed over, of any distress, execulion or other
process being levied or enforced {and not being
discharged withinr ten (10) Business Days) upon, the
whole or any material part of the assets of DBFM Co;

{©) DBFM Co ceasing to carry on business;

{d) a petition being presented (and not being discharged
within twenty {20} Business Days), or a resolution
being passed or an order being made for the
administration or the winding up, bankrupicy or
dissolution of DBFM Co; or

{e) ¥ DBFM Co shall suffer any event analogous to the
events set out in Clauses 40.1.1(a) to {d) in any
surisdiction in which it is incorporated or resident;

Long stop
40.1.2 DBFM Co failing to achieve (a) the Phase 1 Actual Completion Date by

the relevant Long Stop Date, and/or {b) the Phase 2 Actual Completion
Date by the relevant Long Stop Date

Default
40.1.3

{a} DBFM Co sommilting a material breach of is
obligations under this Agreement which has a
material and adverse effect on the delivery of the
Community Services {other than as a consequence of
a breach by the Autharity of its obligations under this
Agresmant};

{b} DBFEM Co wilfully breaches Schedule Part 23
(Refinancing):

40.1.4 DPBFM Co abandoning this Agreement;

Health and safety
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4G.1.8

at any time affer the relevant Phase Actual Completion Date DBFM Co
committing a material breach of its obligations under this Agreemeni
{other than as a conseguence of a breach by the Agthority of s
obligations under this Agreement) which results in the criminal
investigation, prosecution and conviction of DBFM Co or any DBFM Co
Parly or the Authorily under the Health and Safely Regime {an "H&S
Conviction") provided that an H&S Conviction of a DBFM Co Party or
the Authority shall rol consiituie a DBFM Co Event of Default if, within
ninety (90} Business Days from the date of the H&S Conviction (whether
or not the H&S Conviction is subject to an appeal or any further judicial
process), the involvemant in the Project Operations of each relevant
DBFM Co Party {which in the case of an individual director, officer or
employes shall be deemed o include the DBFM Co Farty of which that
person is g direclor, officer or empioyee) is terminated and a
repiacement is appointed by DBFM Co in accordance with Clause 57.58
(Sub-contractors);

in determining whether to exergise any right of termination or right fo
requira the termination of the engagement of a DBFM Co Party pursuant
to this Clauge 40.1.5, the Authority shall;

(@) act in a reasonable and proportionate manner having
regard to such matters as the gravily of any offence
and the identity of the person commiiting it; and

{} give all due consideration, where appropriate, to
action other than termination of this Agreement;

Change in Control

40.1.6

Assignation
40.1.7
Deductions

40.1.8

Warning Notices

40.1.9

Payrnent

the oceurrence of any Change in Control which is prohibited by Clause
58 {Ownership Information and Changes in Control);

DBFM Co failing to comply with the provisions of Clauses §7.2 or 57.5;

the total Deductions in each of any three Contract Months in any six
consecuiive Contract Months is equal to or greater than one (1) per cent
of the Annual Service Rayment for the current Contract Yesr,

{a) DBFM Co is awarded a iotal of five {5) or more Waming Notices; and
{b} all of the Deductions to which at least five () of the Warning Notices
relate have been previously suffered in any period of 12 consecutive
monthe; and

{v) none of the Warning Notices referred to in paragraph {b} have beer:
swarded later than 6 months after the expiry of such 12 month pericd.
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40.1.10 DBFM Co failing to pay any sum or sums due 1o the Authority under this

Insurance

Agreement {which sums are nof in dispute} which, sfther singly or in
aggregate, exceed{s) fifty thousand Pounds Sterling (£50,000) {index
linked} and such failure continues for sixty (80) Business Days from
receipt by DBFM Co of a notice of non payment from the Authority; or

43.1.11 a breach by DBFM Co of #is obligation to take out and maintaln the

Notification

insurances required by Clauses 83.1 and 53.2,

44.2 DBFM Co shall notify the Authority of the occurrence, and detaifs, of any DBFM
Co Event of Default and of any event or circumstance which is likely, with the
passage of ime or otherwise, to constitute or give rise to 2 DBFM Co Event of
Default, in sither case promptly on BBFM Co becoming aware of its occufrence.

Authority’s options

40.3 On the occurrence of a DBFM Co Event of Defaull, or within a reasonable lime
after the Authority becomes aware of the sanle, and while the same is subsisting,
the Authiority may:

48.3.1

40.3.2

40.3.3

in the case of the DBFM Co Events of Defaull referred to in Clauses
40.1.1 {Insolvency}, 40.1.2 {Long Slop), 40.1.3(b), 40.1.5 {(MHealth and
Safety), 40.1.8 (Change in Conlrofy, 40.1.7 (Assignation} 40.1.8
(Deductions} 40.1.9 {Warning Nolices), or 40.1.10 {Paymend), terminate
this Agreement [n its entirety by notice in writing having immediate effect;

in the case of any DBFM Co Event of Default referred to in Clause
40.1.3(a) and 40.14, serve nolice of default on DBFM Co requiring
DBFM Co at DBFM Co's option either

(&) o remedy the DBFM Co Event of Default referred o
in such notice of default {if the same is continuing)
within twenty (20} Business Days of such notice of
default; or

(B to put forward within twenty (20) Business Days of
such notice of default a reasonable programme {set
out, if appropriate, in stages) for remedying the DBFM
Co Event of Defaulf. The programmea shall specily in
reasonable detail the manner In, and the latest date
by, which such DBFM Co Event of Defzull is
proposed to be remedied (DBFM Co shall only have
the oapfion of pulting forward s programme in
accordance with this Clause 40.3.2{b} If it first notifies
the Authority within ten {10} Business Days of such
notive of defaull that it proposes o do s0); and

in the case of any DBFM Co Event of Default referred to in Clauss
40.1.11 {Insurance) serve notice of default on DBFM Co requiring DBFM
Co to remedy the DBFM Co Event of Default {if the same is continuing)
within twenty (20) Business Days of such notice of default.

Femedy provisions

40.4 Where DBFM Co puts forward a programme in accordance with Clause 40.3 2(b},
the Authority shall have twenty (20) Business Days from receipt of the same within
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40.5

which to notify DBFM Co (acting reasonably) that it does not accept the
programme, failing which the Authority shall be deemed to have accepted the
programme. Where the Authority notifies DBFM Co that it doss not accept the
programme as being reasonable, the parties shall endeavour within the following
five (§) Business Days to agree any necessary amendments to the programme put
forward. In the absence of agreement within five (8) Business Days, the gueslion
of whether the programme (as the same may have been amended by agreement)
witt remedy the DBFM Co Event of Default in a reasonable manner and within a
reasonable time pericd {and, if not, what would be a reasonable programme} may
be referred by either party for reseclution in accordance with Schedule Part 20
{Dispute Resolulion Procedurs).

if;

40.5.1 ihe DBFM Co Event of Default notified in a notice of default served under
Clause 40.3.2 or Clause 40.3.3 (as the case may be) is not remedied
before the expiry of the period referred to in Clause 40.3.2(a} or Glause
40.3.3 (as appropriate), of

405,72 where DBFM Co puls forward a programme pursuant to Clause 40.3.2{b}
which has been accepted by the Authority or has been deferminesd to be
reasonable and DBFM Co fails to achieve any element of the programme
of the end date for the programme {as the case may be), or

40.5.3 any programme put forward by DBFM Lo pursuant o Clause 40.3.2(b} is
rejected by the Authority as nol being reasonsble, and the Dispule
Kasoiution Procedure does not find against that rejection,

then the Authority may terminate this Agreement in its entirety by written notice ta
DBFM Co with immediate effect. Providad that for the purposes of Clause 40.5.2
if DBFM Co's performance of the programme is adversely affected by the
poclrence of Force Majeure, a Relief Event or an Excusing Cause then, sublect
to DBFM Co complying with the mitigation amd other reguirements in this
Agreement concerning Force Majeuwre, a Rellef Event or an Excusing Cause (as
the case may be), the time for performance of the programme or ahy relevant
element of it shall be deemed to be extended by a period equal 1o the delay
caused by Force Majeure, the Relief Event or the Excusing Cause {as the case
may be) which Is agreed by the parties or determined in aceordance with Schedule
Part 20 {Dispute Resoiution Frocedure).

Authorty's costs

40,5

44,7

DBFM Co shall reimburse the Authority for all reasonabie costs ncurred by the
Authority in exercising any of its rights pursuant to this Clause 40 (DBFM Co Evertt
of Defaulty (including, without limitation, any relevant increased administrative
expenses). The Authority shalf take reasanable steps to mitigate such costs,

The Authority shall not exercise, or purport to exercise, any right to terminate this
Agreement except as expressly set out in this Agreement. The rights of the
Authority {fo terminate or otherwise} under this Clause are in addition (and without
prejudice} to any right which the Authority may have to claim the amount of loss or
darmage suffered by the Autharity on account of the acls or omissions of DBFM Co
{or to take any sclion other than termination of this Agreemeni).

404  Phase 3, Phase 4 and Loose Furniture and Equipment Installation

40A.1

If, DBFM Co fails;

40A.1.1 1o achieve the Phase 3 Actual Completion Date or the Phase 4 Aclual
Completion Dale by the relevant Long Stop Date; andfor
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41

42

43

44

40A.1.2 loc complete the Loose Furniture and Equipment installation before the
date falling 10 Business Days after the Phase 1 Actual Completion Date,

the Authority may by itseif {or engage others] to:

{(a) carry out the works necessary to complete Phase 3
andfor Phase 4 (as the case may ba) where Clause
40A.1.1 applies andfor carry out any remedial works
thereon: andfor

{t) carry out and/or camplete the Loose Fumiture and
Equipment Installation where Clause 40A.1.2 applies,

in each case, at the risk and cost of DBFM Co. This shall be the scle and
exclusive remedy of the Authority In respect of a failure by DBFM Co fo achieve
the Phase 3 Actual Completion Date and/or the Phase 4 Actual Caompletion Date
by the relevant Long Stop Date, andior, as the case may be, in respect of a failure
by DBFM Co to complete the Loose Fumniture and Equipment instaifation before
the dats faliing 10 Business Days after the Phase 1 Actyal Completion Date and
the parties agree that the Authority will be entifled G recover all sums properly
incurred by the Authority from DEFM Co as 2 debt due in accordance with Clause
34 {Payment).

TERMINATION RESULTING FROM FORCE MAJEURE

If, in the circumstances referred to in Clause 31 {(Force Majoure), the parties have failed to
reach agreemert on any modification to this Agreement pursuant to Clause 31 (Force
Majeure) within six (6) calendar months of the date on which the party affected serves notice
cn the other parly in accordance with Glause 31 (Force Majeure) efther party may at any
time afterwards terminate this Agreemsent by written nctice fo the other party having
immediate affect provided always that the effects of the relevant event of Force Majeure
continues o prevent either party from performing any material obligation under ihis
Agreement.

AUTHORITY VOLUNTARY TERMINATION

42 1 The Autherity shall be entitled to terminate this Agreement at any time on six (6)
months’ written nofice to DBFM Ca. In the svent of notice being given by the
Authority in accordance with this Clause, the Authority shall, at any time before the
expiration of such notice, be entitled o direct DBFM Co, where the Works (or any
part or parts of the Works) or any Service (or any slemants of any Service) have
not been commenced, to refrain from cornmencing any such Works or Services {or
to procure tha same).

EXPIRY

Thiz Agreement shall terminate automatically on the Expiry Date unless it shall have been
terminated earfier in accordance with the provisions of this Agreement. To avoid doubt,
DBFM Co shall not be entitied to any compensation for termination of this Agreement on the
Expiry Date.

CORRBUPT GIFTS AND PAYMENTS

Prohibition on ¢orruption

44 1 The term “Prohibited Act” means:
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4411 offering, giving or agreeing to give o the Authority or any other public
body or to any person employed by or on behalf of the Authority ar any
other public body any gift or consideration of any kind as an inducement
or reward.

(8} for doing or not doing (or for having done or not
having donel any act in relation o the oblaining or
performance of this Agreement or any other
agreemeant with the Authorfty or any other public
body, or

(b} for showing or not showing favour or disfavour o any
person in relation to this Agreement or any other
agreement with the Authority or any other public
hody;

44 1.2 entering into this Agreemant or any other agreement with the Authority or
any other public body in connection with which commission has been
vaid or has been agreed to be paid by DBFM Co or on its behalf, or fo iis
knowledge, unless before the relevant agreement is entered into
particulars of any such commission and of the terms and conditions of
any such agreement for the payment of such commission have been
disclosed in writing to the Authority;

44.1.3 committing any offence:
{2 under the Bribery Act 2010;

(b under any Law creating offences in respect of
fraudulent acts; or

{c} at cormmon law, in respect of fraudulent acts in
relation fo this Agreement or any other agresment
with the Authority or any other public body, or

44.1.4 defrauding or attempting to defraud or conspiring to defraud the Authority
or any other public bogdy.

44.1.5 commilting any breach of the Employment Relations Act 1999
{Blacklisis) Regulationg 2010 or section 137 of the Trade Union and
Labour Relations {Consolidation) Act 1992; or

44.1.6 commilting any breach of the Data Proteclion Act 1988 by uniawfully
processing personal data in connection with any blackiisting activities.

Warranty

442 DRFM Co warrants that in entering inte this Agreemant it has not committed any
Prohibited Act.

Remedies
443 If DBFM Co or any DBFM Co Party {or anyone employed by or acting on behalf of
them} commits any Prohibited Act, then the Authority shall be entitled to act in
accordance with Clauses 44.3.1 to 44.3.6 below:
44.31 if a Prohibited Act is committed by DBFM Co or by an arployee not

acting Independently of DBFM Co, then the Authority may terminate this
Agreement with immediate effect by giving wiitien notice to DBFM Co;
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4432

4433

44.3.4

44.3.8

44.3.6

If the Prohibited Act Is committed by an employee of DBFM Co acting
indepandently of DBFM Co, then the Authority may give written notice to
GBFM Co of tlermination and this Agreement will terminate, unless within
twenty (20) Business Days of receipt of such notice BBFM Co terminales
the employee’s employment and {if necessary} procures ihe
performance of the relevant part of the Works and/or Services by ancther
person;

if the Prohibited Act is committed by a Contracting Associate or by an
gmployee of that Contracting Associate not acting independently of that
Contracting Associate then the Authority may give writlen notlice fo
DEFM Co of termination and this Agresment will terminate, unless within
twenty (20} Business Days of receipt of such notice DBEFM Co terminates
the relevant Sub-Contract and procures the performance of the relevant
pari of the Works and/or Services by another parson, where relevant, In
accordance with Clause 57 {Assfgnation and Sub-Conltracting?,

¥ the Prohibited Act is committed by an smployes of a Confracting
Associate acling independently of that Gontracting Associate, then the
Authority may give notice to DBFM Co of termination and this Agreement
wit terminate, unless within twenty (20} Business Days of receipt of such
hotice DBFM Co procures the termination of the emplovee’s employment
and {if necessaty) procuras the performance of the relevant part of the
Works and/or Services by another person;

if the Prohibited Act is committed by any other person not specified in
Clauses 44.3.1 10 44.3.4 sbove, then the Authority may give notice to
DBFM Ca of termination and this Agresment will terminate unless within
twenty (20) Business Days DBFM Ce procures the fermination of such
person’'s employment and of the appointment of their employer (where
the employer is not the Authority and where such person is not employed
by DBFM Co or the Contracting Associate) and {if necessary} procures
the performance of the relevant pari of the Works andfor Services by
another person; and

any notice of termination under this Clause shall specify:

{a) the pature of the Prohibited Act;

{by the identity of the party who the Authorily belisves
has committed the Prohibited Aot snd

{c) the date an which this Agreement will terminate in
accordance with the applicable provisions of this
Clause,

Without prejudice fo its other rights or remedies under this Clause, the Authority
ahall be entitled to recover from DBFM Co

44.4.1 the amount or value of any such gift, considaeration or commission; and

44.4.2

any other loss sustained in consequence of any breach of this Clause.

Permitted payments

Nothing contained in this Clause shall prevent DBFM Co from paying any proper
commission or bonus o ite employvees within the agreed terms of thelr
employment,

Notlfication
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45

46

448

DIBFM Co shall nolify the Authorty of the occurrence {and details) of any
Prohibited Act promptly on DBEFM Co becoming aware of ifs occurence.

Interim Management

447 Where DBFM Co s required to replace any Sub Contractor pursuant fo this
Clause, the provisions of Clauss 57.9 shall apply and be construed accordingly.
NOT USED

COMPENSATION ON TERMINATION

46.1

46.2

48,3

46.4

485

If this Agreement is terminated pursuant to Clause 41 {Termination Resulting from
Force Mgjeure), then the Authority shali pay compensation to DBFM Co in
accordance with Section 3 (Consequence of Terminalion for Force Majsurs) of
Schedule Part 17 {Compensation on Terminalion).

If this Agreement is terminated pursuant to Clause 40 (DSFM Co Events of
Defauft) other than pursuant to Clause 40.1.3(b}, then the Authorily shall pay
compensation to DBFM Co in accordance with Section 2 (Compensation on DBFM
Co Defaull) of Schedule Part 17 {Campensation on Termination).

If this Agreemeni is ferminated pursuant to Clause 39 (Authorily Evenis of
Defaulf), then the Authority shall pay compansation to BBFM Co in stcordance
with Section 1 {Compensalion on Tetmination for Authority Defauit and Voluntary
Termination} of Schedule Part 17 {Compensation on Termination).

If this Agreement is terminated pursuant to Clause 42 (Authorily Voluntary
Terminafion), then the Authority shall pay compensation to DBFM Co In
accordance with Section 1 (Compensation an Termination for Authotity Defauit
and Volfuntary Termination) of Schedule Part 17 {Compensation on Termination).

If this Agresmeant is terminated pursuant to Clause 40.1.3(b) or Clause 44.3 then
the Authorty shall pay compensation o DBFM Co in accordance with Section 4
{Corrupt Gifts and Frayd Breach of Refinancing) of Schedule Part 17
{Compensation on Termination).

Tax egalisation

48.6

46,7

Where a payment is to be made to DBFM Co pursuant to Clause 46.1, Clause
483, Clause 46.4 or Clause 46,5 (a "Compensation Payment') and DBFM Co
has a Relevant Tax Liability in respect of such payment, then the amount of the
Compensation Payment to be made by the Authorty to DBFM Co shall be
increased so as o ensure that DBFM Co s in the same position (affer account is
taken of the Relevant Tax Liability} as it would have been in had { not been for
such Relevant Tax Liability,

For the purpases of this Clause 48 (Compensation on Termination),

46.7.1 “Relief’ shall mean any relief, allowance cor deduction in computing
profits or tax or @ credit against, or right to repayment of, tax granted by
or pursuant to any legislation for tax purpeses;

4872 a “Relief derived from the Project” is z Relief which arises In
connaction with the Project and includes any Relief arsihg as =2
consegquence of the distribution of any amount oblained In respect of the
Project {other than a Compeansation Payment) by DBFM Co {whather by
way of interest, dividend or other distribution, repayment, reduction or
redemption of capital or indebtedness or return of assets or otherwise);
and
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46.9

48.10

46,11

46.7.3 DBFN Co shall be regarded as having 2 "Relevant Tax Liahility" in
respect of a Compensation Payment 1o the extant that

(a) it has a liabifity for tax in consequence of or in respect
of a Compensation Payment {"Actual Liability”); or

{B) it would have had a fiability for tax within paragraph
{8} above but for the utilisation of a Relief other than &
Relief derived from the Project ("Deemed Liability”).

in determining whether DBFM Co has a Relevant Tax Liabiity by reason of &
Compensation Payment, it should be assumed that any Reliafs derived from the
Project which are available to DBFM Co (or would have been so available butfor a
surfender by DBFM Co of such Reliefs by way of group or consortiumn relief) for
offset against the Compensation Payment, or against tax in relation to the same,
have been so offset to the maximum extent possible.

DBFM Co shall keep the Authority fully informed of all negotiations with the HM
Revenua and Customs in refation to any Relevant Tax Liability in respect of a
Compensation Payment. DBFM Co shall not agree, accept or compromise any
claim, issue or dispute relating to such Relevant Tax Liability without the prior
written consent of the Authority, which shall not be unreasonably withheld or
delayed. The Authority may, if it considers in good faith that such action is justifisd
having regaré fo the likely cosis and bensfits, direct DBFM Co o resist, appeal,
defend or otherwise dispute the Relevant Tax Liability in respect of the
Compensation Payment, provided that the cost of any such dispute {including any
interest or penallies incurred) shall be at the Authorify’s expense. However, if
DBFM Co obtains professionat advice from an independent person with refevant
expertise that any resistance, appeal, defence or other mode of dispute is not
likely to result in any more beneficial posltion in relation t© the Relevant Tax
Liatility, DBFM Co shall be entitled not to continue with such resistance, appeal,
defence or other mode of dispute. Where any resistance, appeal, defence or other
mode of dispute results in @ more beneficiat position in refation to the Relevant Tax
Liability, an adjustment will be made to the amount payable under Clause 46.6 to
reflect such ocutcome,

Any increase in the amount of a Compensation Paymaent which is payable under
Clause 46.6 shal be paid on the isier of five {5) Businass Days after a demand
therefore {together with evidence in sufficient detail for the Authority to satisfy idself
of the Relevant Tax Liabiiity and its calculation) s made by DBFM Co and:

48.10.1 in the case of an Actual Liakility, five (5) Business Days before the date
on which the relevant tax must be paid to the tex authorlty In order to
avold incurring interest and penalties; and

46.10.2 in the case of a Deemed Liability, five (5) Business Days before the date
on which tax which would not have been payable but for the utilisation of
the relevant Relief must be paid in order to avold incumring interest or
penalties (whether by DBFM Co or otherwise) and, for the purposes of
determining when the Reiief would otherwise have been utilised, Reliefs
shall be regarded ag ulilised in the order in which they arise.

The Authority shall have the right to pay the amount payable under Clause 46.6
direct to HM Revenus and Customns in satisfaction of the relevant tax due by
DBFM Co.

Rights of Set-Off

48,12

To avold doubt, the Authority’s obligations to make any payment of compensation
to DBFM Co pursuant to this Clause are subject to the Authority's rights under
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Clause 34.6, save that the Authority agrees not to set-off any amount agreed or
determined as due and payable by DBFM Co io the Authority against any payment
of termination compensation {whether payable as a lump sum or in instalments)
under Clauses 46.1, 46.3, 46.4, or 46.5 except to the extent that such termination
payment exceeds the Base Senior Debt Termination Amount or the Revisad
Senior Debt Termination Amount (as the case may be) at that time,

Full and final settlement

46,13  Subject to the provisions of paragraph 2.1 of Section & {Ganeral} of Schedule Part
17 [Compensafion on Terminationy:

46.13.1 any compensation paid pursuant to this Clause shall be in full and final

settlement of any claim, demand andlor proceedings of DBFM Co in
relation to any termination of this Agreement andfor any Prolect
Document (and the circumstances leading fo such termination) and
EBFM Co shall be excluded from al other rights and remedies in respect
of any such termination; and

46.13.2the compensation payable {(f any) pursuant fo this Clause 46

(Compensation on Tenminalion) above shall be the sole remedy of
PBFM Co and DBFM Co shall not have any other right or remedy in
respect of such termination,

CONSEQUENCES OF TERMINATION

Continued performance

471 Subject to any exarcise by the Authority of its rights to perform, or to procure a
third party to perform, the obligations of DBFM Co, the parties shall continue fo
perform their obligations under this Agreement, notwlthstanding the giving of any
notice of defauit or notice of termiination, unti the Termination Date.

Transfer to Authority of Assets, Confracts etc.

47,2 On the service of a nolice of termination in accordance with this Agreement for any

eason;

47.2.1

4722

4723

47.2.4

if prior to the final Phase Acfual Completion Date, in so far as any
transfer shall he necessary fully and effectively 1o transfer property o the
Authority, DBFM Co shali transfer fto, and there shalt vest in, the
Authority, such part of the Works andfor the Facilities as shall have been
constricted and such items of the Plant and Equipment as shall have
been procured by DBFM Cao if the Authority 2o slacts;

all goods and all materials on or near to the Site not yet incorporatad in
the Works shall remain available to the Authorily for the purposes of
completing the Works and if the cost of such goods and materials has
not been reflested in the pavment of any compensation pursuant o
Schedule Part 17 {Compensaltion on Terminaltion), subject to the
paymeni by the Authority {dsfermined as bebaeen a willing vendor and
willing purchaser with any disputes determined pursuani fo Clause 56
(Dispute Resoiution Procedure));

the construction plant shall remain available to the Authority for the
purposes of completing the Works, subject to payment of the
Contractor's reasonable charges,

DBFM Co shall hand over to. and there shall vest in, the Authority, free
from any Encumbrances {other than any created on or by or against the
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47.3

4725

47.2.6

4727

4728

47.2.8

Authority), the Facilities and Equipment (which in the case of the
termination of this Agreement in accordance with Clause 43 (Expiry)
shall be in the state required in accordance with Schedule Part 18
(Handback Pracedurs));

if the Authority so elects, DBFM Co shall procure that any of the
Construction GContract, the Servine Contracts andior the independent
Tester Contract shall be novated or assigned fo the Authorily, provided
that where termination occurs under Clause 39 (Authorily Evenis of
Dafaulty the consent of the Coniractor, the Service Provider or the
Independent Tester {as the case may be) shaill be required,

DBFM Co shali, or shall procure that any Contracting Associate shall (as
the case may be), offer to sell {o the Authority at a fair value (determined
as between a willing vendor and willing purchaser, with any disputes as
to such fair value being determined pursuant to Schedule Fart 20
{Dispute Resoluficn Procedurs), free from any Encumbrance all or any
part of the stocks of material and other assets, road vehidles, spare parts
and other moveable property owned by DBFM Co or any of Hs
Contracting Associates and reasonably reguired by the Authority in
connection with the operafion of the Fagilities or the provision of the
Setvices;

DBFM Co shall defiver to the Authority {as far as not already delivered to
the Authority) one completie set of;

(a) "as built drawings” showing all afferations made fo the
Facliities since the commencement of operation of
the Facilities; and

(b) maintenance, operation and training manuals for the
Facilties;

DBFM Co shall use all reasonable endeavours to procure that the benefit
of all manyfacturer's warranties in respect of mechanical and elestrical
plant and eguipment used or made available by DBFM Co under this
Agresment and included in the Faclliies are assigned, or otherwise
transferred, o the Authority with full title guarantes,

DBFM Ce shall deliver to the Authority information eaquivatent fo the
records referrad o in Clause 38 {Records and Open Book Ascounting)
axcept where such documents are required by Law to be relained hy
DBFM Co or its Confracting Associates (in which case complele copias
shall be deliverad to the Authority),

DBFM Co shall ensure that provision is made in all contracts of any description
whatsoever to ensure that the Authonty will be in a position to exercise ifs rights,
and DBFM Co will be in & position to comply with its obligations, under Clause
47.2.

Transgitional arrangements

474

47.41

On the termination of this Agreement for any reason, for a reasonable period both
before and after any such termination, DBFM Co shall have the following duties:

DBFM Co shall co-operate fully with the Authority and any successor
providing to the Authority services in the nature of any of the Services or
any part of the Services in order to achieve a smooth transfer of the
manner in which the Authority obtains services in the nature of the
Services and to avoid or mitigate in so far as reasonably practicable any
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47.5

inconvenience or any risk 10 the health and safety of the employees of
the Authority and members of the public;

47.4.2 DBFM Co shall az soon as practicable remove from the Site all property
not acquired hy the Authority pursuant to Clause 47 .2 {or not beionging
{o the Authority or any Authority Party) and if it has not done so within
forty (40} Business Days after any notice from the Authority requiring it to
do so the Authority may (without being responsible for any loss, damage,
costs or expenses) remove and sell any such property and shall hold any
procesds less all costs ncurred to the credit of DBFM Co;

47.4.3 DBFM Co shali forthwith deliver to the Authority's Represeniative:

{a) any secwrity passwords, access codes and ofher keys
io the Facllities and the equipment; and

{b) without prejudice to Clause 55 {Infoliectual Froperty),
any copyright licences for any computer programmes
{or licences to use the same) necessary for the
operation of the Facilities (but exciuding computer
programmes, which have been developed or acglired
by a Service Provider for its own use and not solely
for the purposes of provision of any of the Services at
the Faciliies or the assignation or transfer of which is
otherwise restricted}; and

4744 DBFM Co shall as soon as practicable vacate the Site and {without
prejudice to Schedule Part 18 (Handback Frocedure)) shall leave the
Site and the Facilities In a safe, clean and orderly condition.

If the Authority wishes to conduct a competition prior to the Expiry Date with a view
to entering into an agreement for the provision of services {which may or may not
be the same as, or shnifar to, the Services or any of them} following the expiry of
this Agreement, DBFM Co shall co-operate with the Authority fully in such
competition process including fwithout limitation) by;

47.5.1 providing any information which the Authority may reasonably reguire fo
conduct such compeatition but, to avoid doubt, information which is
commercially sensitive to DBFM Co shall not be provided (and, for the
purpose of ihis Clause 4751 commercially sensitive shall mean
information which would if disclosed o a compstitor of DBEM Co give
that competitor a competitive advantage over DBFM Co and thereby
prejudice the business of DBFM Co); and

47,5.2 assisting the Authority by providing all {or any} participants in such
sompetition process with access to the Site and the Facilities.

Continuing Obligations

47,6

Save as otherwise expressiy provided in this Agreement or as already taken into
account in the calculation of any termination sum or other payment of
eompensation on termination pursuant to this Agresment;

47.6.1 termination of this Agreement shall be without prejudice to any accruad
rights and obligations under this Agreement as at the date of termination;
and

47.6.2 termination of this Agreement shall not affect the continuing rights and

obligations of DBFM Co and the Authority under Clauses 10 (The Sife},
25 (TUPE and Employment Malfars}, 31 {Force Majeure), 34 (Payment),
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35 (VAT and Construction Industry Tax Deduction Scheme), 37 {Custody
of Financial Model), 38 {Records and Open Book Accounting), 41
{Termination Resulfing from Force Mafeure), 42 (Authority Voluntary
Termination}, 44 (Comrupt Gifis and Payments), 46 (Compensation on
Termination), 47.2, 474 and 478 (Transitional Arrangements), 49
{Indempifies), 53 (fnsurance), , B4 (Exclusions and Limifations on
Liability), 55 (Infelfeciual Propery), 56 (Dispute Resolution Progedura),
59 (Mitigafion), 61 (Confidentislity), 64 (Notices} and Clause 73
{Governing Law and Jurfsdiction) or under any ofher provigion of this
Agreement which is expressed o survive fermination or which is required
o give effect fo such termination of the consequences of such
fermination.

48 HANDBACK PROCEDURE

The provisions of Schedule Part 18 (Mandback Procedure) shall apply to the handback of
the Facilities to the Authority on expiry of this Agreement.

PART 11: INDEMNITIES, WARRANTIES & INSURANCE

48 INDEMNITIES

DBEFN Co indemnities to Authority

48,1 DBEM Co shall indemnify and keep ihe Authority indemnified at aif times from and
against ail Direct Losses sustained by the Authorily In consequence of;

49.1.1

4512

49.1.3

49.1.4

any claim for, or in respect of, the death and/or personal injury of any
employee of, or person engaged by, DBFM Co or any DBFM Co Party
notwithstanding any act or omission of the Authority or any Authority
Party:

any claim for, or in respect of, the death and/or personal injury of any
third party (other than a person referred 0 in Clause 48,2.1} atising out
af or in the course of, the Project Operations, save to the sxtent caused
{or contributed to)} by any Unreasonable Act by the Authority or any
Authority Party, breach of any express provigion of this Agreement by the
Authorily or any Authorsity Party or any deliberate or negligent act or
omiasion of the Authority or any Authority Parly;

any physical lass of or damage to Authority Assets arising by reasan of
any act or omission of DBFM Co ar any DBFM Co Party, save fo the
extant that such losg or damage arises out of the breach of any express
provision of this Agreement by the Authority or any Authority Party or any
deliberate or negligent act or omission of the Authority or any Authority
Party; and

any loss of or damage 1o property or assets of any third party arising by
reason of any act or omission of DBFM Co or any DBFM Co Party, save
o the axtent ihat such loss or damage arises out of the breach of any
express provision of this Agreement by the Authorily or any Authority
Party of any deliberate or negligent act or omission of the Authority or
any Authority Pariy.

Authority indemnities to DBFM Co

49,2 The Authority shall indemnify and keep DBFM Co indemnified at all times from and
against all Direct Loases sustained by DBFM Co in consequence of:
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48.2.1 any claim for, or in respect of, the death andfor parsonal injury of any
smployse of, or person engaged by, the Authority or any Authorily Party
notwithstanding any act or omission of DBFM Co or any DBFW Co Party;

49.2.2 any claim for, or in respect of, the death andfor personal injury of any
third party {other than a person referred o in Clause 48.1.1) arising by
reason of any act or omission of the Authority or any Authority Party in
the course of provision of the Commurity Services, any Unreasonable
Act by the Authority or any Authority Party, breach of any express
provision of this Agrsement by the Authority or any Authority Party or any
deliberaie act or omission of the Authority or any Authority Party, save to
the extent caused {or confributed fo) by any act or omission of DBFM Co
or any DBFM Co Party,

49.2.3 any physical damage to any part of the Faciiities or any assets or other
property of DBFR Co or any DBFM Co Party arising by reason of any
breach of any express provision of this Agreement by the Authority or
any Authority Party or any deliberate act or omission of the Authority or
any Authority Party, save to the extent caused {or contributed o) by any
act or omission of DBFM Co or any DBFM Co Party; and

48.2.4 any loss of or damaye to property or assets of any third party arising by
reason of any breach of any express provigion of this Agreement by the
Authority of any Authority Party or any deliberste act or omission of the
Authority or any Authority Party, save o the extent caused {or
contributed to) by any act or omission of DEFM Co or any DBFM Co
Party,

provided that in the case of Glauses 48.2.3 and 492.2.4 there shafl be
excluded from the indemnity given by the Authority any liability -

{a} for the occurrence of risks against which and to the
extent to which DBFM Cu is obliged to insure under
this Agreement (but for the avoldance of doubt, not
such fabllity to the extent within any applicakle
excess of deductible or aver the maximum amount
insured or to be Insured under such insurance); of

{b) in respect of @ matter which is & Compensation
Event or
(c) in respect of malicious damage.

Conduct of ciaims

49.3

This Clause 49.3 {Conduct of Glaims) shall apply to the conduct, by a party from
whom an indemnity is sought under this Agreement, of claims made by a third
person against a parly having {or claiming to have) the benefit of the indemnity.
The perty having, or claiming to have, the benefl of the indemnity is referred (o0 a3
the “Beneficiary” and the parly giving the indemnity is referred to as ihe
“indemnifier’. Accordingly:

49.3.1 If the Beneficiary receives any notice, demand, letter or other documaent
concerning any claim for which it appears that the Beneficiary is, or may
besome, entitled to indemnification under this Agreement, the
Beneficiaty shall give notice In writing to the Indemnifier as soon ag
reasonably practicable and in any event within twenty (20) Business
Days of receipt of the same;
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48.3.2 subject to Clauses 48.3.3, 485.3.4 and 45.3.5 below, on the giving of a
natice by the Beneficiary pursuant to Clause 48.3.1 above, wherg it
appears that the Beneficiary is or may be entitled to indemnification from
the Indemnifier in respect of all {but not part enly} of the Hability arising
out of the claim, the Indemnifier shall (subjest to providing the
Beneficiary with an indemnity to its reasonable satisfaction against all
costs and expenses that it may incur by reason of such action) be
entited to dispute the cleim in the name of the Beneficiary at the
indemnifier's own expense and take conduct of any defence, disputs,
compromise, or appeal of the claim and of any incidental negotiations.
The Beneficiary shall give the Indemnifier all reasonable co-pperation,
access and assistancs for the purposes of considering and resisting

such claim;

49.3.3 with respect to any claim conducted by the Indemnifier pursuant o
Clause 48.3.2 above:

(@)

{b)

(€)

the Indemnifier shall keep the Beneficiary fully
infarmed and consult with it about material elements
of the conduct of the claim;

the Indemnifier shall not bring the name of the
Beneficiary into disrepute; and

the indemnifier shalt not pay or seltle such claims
withoui the prior consent of the Beneficiary, such
consent not to be unreasonably withheld or delayed;

48.3.4 the Beneficiary shall be free to pay or settle any claim on such terms as it
thinks fit and without prejudice to its rights and remedies under this

Agreement if;

(@)

{1}

{)

the Indemnifier is not entitied o take conduct of the
glaim in accordance with Clause 49.3.2 above; or

the indemnifier fails to notify the Beneficiary of s
intention o take conduet of the redavant claim within
twenly (20) Business Days of the notice from the
Beneficiary under Clause 48.3.1 above or nolifies the
Beneficiary that # does not intend to take conduct of
the claim; or

the Indemnifier fails to comply in any material respect
with the provisions of Clause 49.3.3 above;

4335 the Beneficiary shall be free at any time to give notice to the Indemnifier
that it is retaining or taking over (&8s the case may be) the conduct of any
defence, dispute, compromise or appeal of any claim {or of any
incidental negotiations) o which Clause 48.3.2 above applies. On
receipt of such notice the Indemnifiar shall promptly take all steps
necessary to transfer the conduct of such claim to the Beneficiary, and
shall provide to the Beneficiary all reasanable co-operation, access and
assistance for the purposes of considering and resisting such claim. i
the Beneficiary gives any notice pursuant to this Clause 49.3.5, then the
Indemnifier shall be released from any liability under its indemnity under
Clause 491 (DBFM Co indemnities to Authority) or Clause 49.2
{Authority Indemnities to DBFM Co) {as the case may he) and, without
prejudice to any accrued fabilities, any Hability under ifs indemnity given
pursuant 1o Clause 48.3.2 in respect of such slaim,;
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48A

4936

48.3.7

4938

if the Indemnifier pays to the Beneficiary an amount in respect of an
indemnity and the Beneficiary subseguently recovers {(whether by
payment, discount, credit, saving, relief or other benefit or otherwise) a
sum which is directly referable {o the fact, mafter, event or circumstances
giving rise fo the claim under the indemnily, the Beneficiary shall
forthwith repay to the Indemnifier whichever is the lesser of:

{a) an amount equal to the sum recovered {or the value
of the saving or benefit obtained) less any out of
pocket costs and expenses property incurred by the
Henaficlary in recovering the same; and

(ks the amount paid {o the Beneficiary by the indemnifiar
in respect of the claim under the relevant indemnity,

provided that there shall be no obligation on the Beneficiary i purgus
such recovery and that the indemnifier is repaid only fo the extent that
the amount of such recovery aggregated with any sum recovered from
the Indeminifier exceeds any loss sustained by the Beneficiary {fincluding
for this purpose indirect or consequential losses or claims for loss of
profits which are excluded by this Agreement from being recovered from
the Indemnifiery; and

any person taking any of the sleps contemplated by Clauses 4831 to
49 2.5 shall comply with the requirements of any insurer who may have
an obligation to provide an indemnity In respect of any llability arising
under this Agreement.

Mitigation - indemnity claims

48.4 To avoid doubt the provislons of Clause 58 (Mifigation) apply to any indemnity
given under this Agreement and any such indemnity shall not apply to the extent
that such part or parts of Direct Losses could have been reduced or avoided by
the Beneficiary complying with the provisions of such Clause 59 (Mifigation).

MALICIOUS DAMAGE

48A 1 Remit of Clause

This Clause 494 specifies the respective obligations of the pariies in relation to
malicious damage to the Facilities during the Operational Term.

484 2 Notification

48A.2.1

As soon as possible after a Service Event has been notified to the
Heipdesk or after DBFM Co has itself or by 3 Service Provider become
aware of a Service Event, if it considers that the Service Event was
caused by malicious damags by a person other than a UBFM Co Party,
O8FM Co must verbally inform the Helpdesk and the Authorily's
Representative (a "Malicious Damage Report’]. Where it is reasonably
practicable for & to do so without prejudicing its ability fo achieve
Rectification of the Service Event within the Rectification Feriod and
subject to any immediate steps that it requires to take to make the
Facilities safe, it must afiow the Authority’s Representafive an opportunity
to inspect the evidence & relies on to support its claim that malicious
damage caused the 3Service Event concerned before carnying out
Rectification and, where this is not reasonably practicable, DBFM (o
must take reasonabie sieps o preserve or record in 8 suitable manner
any such evidence and forthwith make that record available to the
Authority.
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49A 4

49422

Provided DBFM Co has complied with the requirements of Clause
49A. 2.1, unless within twenty four (24) hours of receipt of & Malicious
Damage Report or within twenty four (24) hours of the start of the next
Core Times where the Malicious Damage Report is made outside Core
Times, or, if applicable, within one {1} Business Day of receipt of the
gvidence or record of the alleged malicious damage concemed the
Authority’'s Representative nolifiss DBFM Co that he agrees that the
Service Event referred o in the relevant Malicious Damage Report was
caused by malicious damage by a person other than a DEFM Co Party,
the Authority’s Representative will be deemed to have disagreed that the
Servica Event concerned was caused by malicious damage by a person
other than a DBFM Co Party.

Rectification of Maliclous Damage

48A.3.1

48A3.2

484.3.3

48A.3 4

in reiation o any Service Event referred o in @ Malicious Damage
Report, DBFM Co shall always tske such sieps as are necessary in
acoordance with Tts obligations under this Agreement 1o make the
Facilities safe.

If the Authority’s Representative agrees in accordance with Clause 49A.2
that a Service Event was caused by mailicicus damage by a person other
than a DBFM Co Party, except when Clause 49A.3.3 applies, PBFM Co
shall not Rectify the Service Event beyond what is required by Clause
494 3.1 unless instructed by the Authorily fo do so as an Authonly
Change under Schedule Part 16 (Change Profocofl.

if, in the reascnable opinion of DBFM Co, the Service Event referred to
in a Malicious Damage Report, if not Rectified, wilf or is likely o result in
the costs of performing the Services and in particular the costs of
Maintenance Works and Lifecycle Replacement being malerially
increased, it may notify the Authority's Representative to that effect and
shall be eniitied In proceed with Rechification in accordance with ils
obligations under this Agreement.

If the Authority’s Representative doas nol agree accordance with Clause
48A.2 that the Service Event referred to in 8 Malicious Damags Raport
was caused by malficious damage by a person other than & DBFM Co
Farty, DBFM Cp shall be entitled to proceed with Rectification in
accordance with its obligations under this Agreement.

Costs of rectifying malicious damage

DBFM Co wilt be entitled o include &l reasonable costs incurred with any Service
Previder or third party:

4944 1

48442

49A.43

to make the Facllities safe pursuant to Clause 49A.3.1 if it is agreed by
the Authority or subsequently determined under the Dispute Resolution
Procedure that the Service Event was caused by malicious damage by a
persan other than a DBFM Co Party: or

io carry out Rectification pursuant to Clause 48A.3.3 or
to cany out Rectfication pursuant to Clause 48A3.4 if it is subsequently
determined under the Dispute Resolution Procedure that the Service

Event was caused by malicious damage by a person other than a DBFM
Co Party,
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in a Monthly invoice in asccordance with Clause 34.2.1{¢} in deciding whst a
reasonable cost is, regard may be had to prices and rates in the Catalogue (as
defined in Schedule Part 16 (Change Frofocol)).

48A.5 DBFM Go to Provide Information

DBFM Co must provide the Authority with such information as the Authorily
reasonably requests for the purpose of making claims for losses dus to malicious
damage, under the Operational Insurances.

49A6 Disputes

49A.8,1 Any dispute between the Authority and DBFM Co and in connectian
with or arising out of this Clause 49A shaill be resolved by means of
the following procedure:

{a) the dispute shall initially be referred to the Authority
Representative and DBFM Co's Representative who shall
discuss the matier in dispute and make ail reasonabie effors
o reach an agreemart;

() if no agreement is reached under Clause 49A.6.1(a) within
fiftean (15) Business Days the dispute shail be refoerred to the
Authority's Head of Faciiities and Property Management, or
thelr aquivalent from ime {o tive, and a DBFM Co Diractor.
Such persons may be raplaced by the party which nominated
therm by notice to the other party.

49A.6.2 if no agreement is reached under Clause 49A.6.1{b) within fifteen
(15} Business Days, any dispute under this Clause 484 shall be
determinad under the Dispute Resolution Procedure.

TAX ON INDEMNITY PAYMENTS

If any payment by one party under an indemnity in this Agreement is subjest to income tax
or carporation tax {or any tax replacing them) in the hands of the recipicnt, the recipient may
demand in writing to the party making the payment that the payment shall be increased by
stich amount as would ensure that, after taking info account any such tax payable in respect
of such addifionsl amount, the recipient receives and retains a net sum egual to the amount
it would have otherwise received had the payment not been subject to sush tax. I refation
to any such additiona! amournt payable to DEFM Co, DBFM Co and the Authority shall have
the same righis and obiigations as would apply to @ Relevant Tax Liability under Clause
46.7.3 and Clayses 46.6 to 486,11 {inclusive} shall apply muiatis mutandis to the payment of
the additional amount. The party making the payment shaill pay such additional amount
within ten {10} Business Days of receipt of such demand.

EXCUSING CAUSES

51.4 If an Excusing Cause interferes adversely with, or causes or coniribules to &
fallure of, the performance of the Project Operstions by ODBFM Co andfor causes
or contributes to the occurrence of an Availability Fallure andior 8 Performance
Failure and providad that the effect of such Excusing Cause is claimed within ten
{10) Business Days of the date on which DBFM Co became aware (or ought
reasonably to have become so aware) of the oceurrence of the Excusing Cause,
then {sublect io Clauses 61.3 {Insured Exposure} and 51.4) o the extent such
fallure or interference or occurrence of an Avsilsbility Fallure andior 3
Performance Failure arises as g result of such Excusing Cause:
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51.2

51.1.1

5112

5113

such faliure by DBFM Co to parform or interference or coolrence, and
any poor performance of, any affected Service shall not constitule 2
breach of the pravisions of this Agreement by DBFM Ce;

such faflure by GBFM Co to perform or interference or occurrence shall
not be taken account of in measuring the performance of any affected
Service in accordance with the Service Leval Specification, which shail
be operated as though the relevart Service had been performed free
from slich adverse interference; and

any such Availabiiity Fallure andfor Performance Failure shall be
deemed notf to have ocourred,

so that RBFM Co shall be entitled to payment under this Agreement as if there had
beerl ne such interference with, or failure in the performance of, the Project
Qperations ang no such ogcurrence of an Availability Fallure andfor Performance

Failura.

For the purpose of Clause 51 (Fxeusing Causes), an Excusing Cause means;

61.2.1

51.2.2

8123

51.2.4

any braach of any express provision of this Agreemerd by the Authority
or any Authority Party (unless, and to the extent, caused or confributed
to by DBFM Co or any DBFM Co Party),

any deliberate act or omission of the Authority or of any Authority Party
or any fatlure by the Authorily or Authority Party (having regard always to
the interactive nature of the aclivities of the Authority, the Commonity
Services Providers and of DBFM Cao) {o teke reasonable steps (6 carry
gut its activities in @ manner which minimises undue interfersnce with
DBFM Co's performance of the Project Operaions, save where {and to
the extert):

{a) caused or contributed to by DBFM Co or any DBFM
Co Party,
{b} the Authority or Authority Parly is agling in

accordancs with a recoammendation or instruction of
DBRFM Co or any BBFM Co Party,

{c) any such act or omission giving rise {o such failure
was within the contemplation of the parfies or was
otherwise provided for in this Agreement;

{d) the consequences of any such deliberate act or
omission or other acts of omissions ghving rise to
such failure would have been prevented by the proper
performance of DBFM Co's obligations under this
Agreemant; or

{e} the same arises from an act of the Authority or an
Authority Party compliani with the Confractor's Site
Rules and other requirements of the Contractor as
referred to in Clause 13.1 (Access fo Site) or 17.8.

not used.
the implementation of any action taken by the Authority or any Authority

Pariy, or any suspension of DBFM Co's obligation 1o deliver any or any
part of the Services or the compliance by DBFM Co with instructions
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53

given by the Authority, in each case in the circumstances referred to in
Clauses 24.6 to 24.9 {inclusive};

81.2.5 the carrying out of any Low Value Change in accordance with the terms
of this Agreement during the period of fime agreed belween the Authority
and DBFM Cg; or

51.2.68 the carrying ouf of planned preventative maintenance in accordance with
the Schedute of Programmed Maintenance;

5127 the occurrence of a Service Event thal the Authority's Representative
has agreed pursuant to Clause 48A.3.2, or that it has been determined
pursuant to the Dispule Resolution Procedure, has been caused by
malicious darmaged by a person other than a DBFM Co Party, but only
until such time as either {1} the Authority has instructed DBFM Co fo
Rectify the Service Event as an Authority Change and the Hime period for
implementation of such Authority Changes has expired or (i} DBFM Co
has Rectified the Service Event pursuant to Clause 48A.3.3; or

5128 the occurrence of & matter referred to in Clause 10.4 during the
Operational Term; or

51.2.9 DBFM Co somplying with an instruction of the Authority pursuant to
Clause 24.10.

Insured exposure

813

Without prejudice to Clause 83 (Insurance), ODBFM Co shall not be entitled io any
payment which would not have beer due under this Agreement but for Clause 51
{Exousing Causes} o the extent that BBFM Co is or should be able to recover
under any policy of insurance required t be maintained by DBFM Co or any
DRFM Co Parly in accordance with this Agreement (whether or not such insurance
has in fact been effected or, i effected, has besn vitiated as a result of any act or
omission of DBFM Co (or any DBFM Co Party}, including but not limited to non-
disclosure or under insurance} or any other policy of insurance which DBRFM Co
has taken ouf and maintained,

Mitigation of Excusing Cause

51.4

51.5

DBFM Co shall fake all reasonable steps to miligate the consequences of an
Excusing Cause on DBFM Co's ability to perform its obligations under this
Agreement. To the extent that DBFM Co does not fake such steps, DBFM Co
shzll not be antitled 1o, and shall not receive, the relief spacified in Clause 51.1

To avoid doubt, Clause 51.2.2 shall not impose a general obligation on the
Authority to take {or to procure that any Authority Party takes) such steps and shall
apply (and be consirued) solely for the purpose of establishing whether an
Excusing Cause has occurred.

NGT USED

INSURANCE

DBFAM Co Insurances

B3

DBFEM Co shall, procure that the msurances, details of which are set out in Section
1 {Policies to be faken out by DBFM Co and maintained during the Construction
Phase) of Schedule Part 15 {Insurance Reguirements), are taken out prior to the
commencement of the Works and are maintained for the periods specified in



3.2

53.3

53.4

535

Section 1 (Poiicies o be taken ouf by DBFM Co and maintained during the
Construction Phase) of Schedule Part 18 {Insurance Heqguiremenis).

DBFM Co shall, procure that the insurances, detafls of which are set out in Section
2 {Policies to be taken out by DBFM Co and maintained from the refevant Phase
Actual Completion Date throughout the Operalional Term)} of Schedule Part 16
(Insurance Reguirements), are taken out prior to the Phase Actual Completion
Date and are maintained for the periods specified in Section 2 (Poficies to be
faken out by DBFM Ca and maintained from the relevant Phase Actual Compiletion
Date throughout the Operafionst Term) of Schedule Pant 18 {Insurance
Reguiremenis).

Withaut prejudice to the other provisions of this Clause 53 {nsurance), DBFM Co
shall, at ali relevant times, at s own cost, effect and maintain in full force those
insurances which it is required to effect by any applicable Law.

All Insurances referred to in Clauses 53.1 and 53.2 shail:

5341 be maintained in the names of the parlies specified in Schedule Part 15
{Insurance Requirements) and shall be composite policies of insurance
{and not joint) unless stated otherwise in Schedule Parl 15 (Insurance
Requirements));

§3.4.2 be placed with Insurers who are acceptable to the Authority (such
acceptance not to be unreasonably withheld or delayed),

5343 in s¢ far as they relate to damage io assels (including the Faciities),
cover the same for the full reinstatement value,;

53.4.4 comply with the relevant provisions of Section 1 {(Policies o be faken out
by DBFM Co and mainfained during the Construction Fhase) and
Section 2 {Policies to be faken ouf by DBFM Co and maintained from the
relevant Phase Aclual Completion Dafe throughout the Operational
Term) of Schedule Part 15 (Insurance Requirements).

534.5 provide for 30 days prior written notice of their cancellation, non-renewal
or amendment o be given to the Authority in accordance with
Endorsement 1 in Section 3 (Endorsements) of Schedule Part 15
{{rsurance Hequirements);

53486 in respect of the Physical Damage Policies provide for payment of any
proceseds received by DBFM Co to be applied in accordance with Clause
53.22 {Reinstatemeant,

534.7 in the case of the Operational Insurences only, be taken oui and
meintained in accordance with Section 4 of Schedule Part 15 {fnsurance
Requirements).

DEFM Co shall ensure that its brokers give the Authority a lefter of undertaking
substantially in the form set out in Section 5§ (Broker's Letter of Linderaking) of
Schedule Part 15 {Insurance Requiremenis) st Financial Close and subsequently
of the renewal of each of the Insurances.

Subrogation and Vitiation

53.6

DBFM Co shall in respect of the insurancas refarred to in Clauses 53.1 and 53.2:
83.56.1 procure that all policies of insurance {o be effected by it pursuant (o this

Clause shal! contain a provision fo the effect that the insurers have
agreed o waive all rights of subrogalion against the Authority {and all
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Authority Parties other than contracters and  sub-contractors) In
accordance with Endorsement 2 in Section 3 (Endorsements) of
Schedule Part 15 {fnsurance Reguirements}), and

53.6.2 provide for non-vitiation proteclion in respect of any claim made by the
Authority as co-insured in accordance with Endorsement 2 in Seclion 3
{Endorsements) of Schedule Part 15 {Insurance Requirements),

provided that, to aveld doubt, this Clause 53.6 shall not by itself prevent DBFM Co
from claiming against the Authority {(or any Authority Party) undsr an express
provision of this Agreement for any loss of damage not covered because of the
level of deductibles under such insuyrance permitted by thiz Agreement or to the
extent such loss or damage exceads the maximum of such insurance required by
this Agreement.

Naither party shall fake any action or fail to take any reasonable action or (in so far
as it is reasonably within it powen) parmit or allow others to take or fail to take any
action (inciuding faflure to disclose any fact) as a rasult of which any of the
insurances may be rendered void, voidasble, unenforceable or suspended or
iipaired in whole or in part or which may otherwise remdsr any sum paid out
under any retevant policy repayable in whole or in part.

Evidence of DRFM Co Insurance

53.8

53.9

53.10

E3.11

Not tess than twenty {20} Business Days prior 0 the amandment or expiry of any
relevant insurance policy {other than the expiry of any of the Operational
Insurances in respect of which DBFM Co must comply with the provisions of
Section 4 of Schedule Part 15 (Insurance Requiremenis)), DBV Co shall submit
to the Authority a request for approval from the Authority of the insurer and the
principal terms and conditions of such Insurance policy {and any revision o such
terms and conditions or change in identity of such insurer}, such approval not to be
unraasonably withheld or delayed,

DEFM Co shall provide {o the Authoriy:

53.8.1 copies on request of all insurance policies refarred to in Clauses §3.1 io
53.3 (together with any other information reasonably requested by the
Authority relating to such insurance policies) and the Authority shall be
entitled to inspect them during ordinary business hours; and

83.9.2 evidence that the premiums payable under all insurance policies have
been peid and that the Insurances are in full farce and effect in
accordance with the requirements of this Clause 53 {Jnsurance) and
Schedule Part 15 {Insurance Requirements),

Renewsl cerlificates or other such evidence of renewal In refation o the
insurances shall be oblained as and when necaessary and copies {certified in a
mannear acceptable to the Authority) shall be forwardad to the Authority as soon as
possibie but in any event within 20 Businass Days of the renewal date.

if DBFM Co defaults in insuring or continuing to maintain the Insurances, the
Authority may insure against any rsk in respect of which such default has
ocourred and recover any premiums from DBFM Co as a debt provided that if the
default ocours during the Qperational Term the amount recoverable from the
DBFM Co shall be the difference between the premiums had DBFM Co continusd
to maintaln the Insurances ard the pramiums pald by the Authorlly to take out and
maintain the insurances,
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Acceptance and comphance

£3.12  The supply i0 the Autherity of any draft insurance policy or certificate of Insurance
or other evidence of compliance with this Clause 53 (fnsurance) shall not imply
acceptance by the Authority (or the Authority’s Representative) that;

53.12.1 the extent of insurance cover is sufficient and s terms are satisfactory;
or

§3.12.2in respect of any risks not insured against, that the same were
Uninsurable.

£3.13  Neither failurg to comply nor full compliance with the insurance provisions of this
Agreement shail relieve DBFM Co of its liabilities and obligations under this
Agreament.

Uninsurable Risks

53.14.1 If & risk usually covered by contractors™ ‘all risks’ insurance, property
damage insurance, third party Hability insurance, delay in start up and
business interruption insurance (but not loss of profits) or statutory
insurances in each case required under this Agreement becomes
Uninsurable them;

{a} DBFM Co shall notify the Authority of any risk
becoming Uninsurable within five (5) Business Days
of becoming aware of the same and in any event at
jeast five (5) Business Days before expiry or
canceifation of any existing insurance in respect of
that risk; and

(5] if both parties agree, or it is determined in accordance
with the Dispute Resoiution Procedure that the risk is
Uninsurable and that

i the risk being Uninsurable is not caused by
the actions of DBFM Co or any sub-
contractor of GBFM Co {of any tier); and

(i) DBFKM Co has demonstrated to  the
Authority that DBFM Co and a prudent
board of directors of a company operating
the same or substantially similar businesses
in the United Kingdom to that operated by
DBFM Co would in similar circumstances {in
the absence of the type of relief envisaged
by this Clause) be acting reasonably and in
the best interests of the company if they
resolved to ¢ease to operate such
businesses as a rasult of that risk hecoming
Uninsurable, taking inle account infer alia
{and without limitation} the likelihood of the
Uninsurabla dsk occurring (f | has not
already aeeurrad), tha finarciat
conseguances for such company If such
Uninsurabie rigk did occur {or has occurred)
and other rmitigants against  such
consequances which may be available to
sdch company
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the parties shall meet to discuss the means by which
the risk should he managed or shared (including
considering the issue of seli-insurance by either

party}.

53.14.2 If the requirements of Clause 53.14.1 are salisfied. but the parties canncot
agree as o how tu manage or share tha risk, then:

(@)

{b}

()

where such requirements are satisfied in respect of
such third party liabifity insurance the Authority shafl
(at the Authority's option) either pay to DBFM Co an
amount egual to the amount caiculated in accordance
with Section 3 (Compensabion on Terminafion for
Foree Majeure) of Schedule Part 17 {Compensalion
on Termination) and this Agreement will terminate, or
glect to allow this Agreement io continue and Clause
53.14.2{b} below shalt thereafter apply in respect of
such risk; and

where such requirsmants are satisfied in respect of
contractors’ ‘all risks’ insurance, property damage
insurance, third party liability insurance (if the
Authority elects to atiow this Agreement to continue in
aceordance with Clause 53.14.2{a)), deiay in start up
and business inferruption insurance {(but not loss of
profits) or statulory insurances this Agreemsnt shall
condinue and on the coourrence of the rigk (hut only
for as long a8 such risk ramaing Uninsurable} the
Authority shall (at the Authorty’s option) either pay to
DBEFM Co an amount equal to insurance proceeds
that would have been payable had the relevant
insurance  continued to be available and this
Agreament will continue, or an amount equal to the
amount caiculated in aconrdance with Section 3
{Compensation on Termination for Force Majeure) of
Schedule Part 17 {(Compensation on Termination}
plus {in refation {0 third party liability insurance oniy)
the amount of insurance proceeds that would have
besn pavable whereupon this Agreement wilf
terminate; and

where pursuant to Jlauses 53.142(a) andior
£3.14.2{h) this Agreement cuntinues then the Annual
Service Payment shall be reduted in each year fur
which the relevant insurance is not maintained by an
amaunt equat to the premium paid {or which would
have been paid} by DBFM Co in respect of the
relevant risk in the year prior to it becoming
Uninsurable (index linked from the date that the risk
becomes Uninsurable) save 1o the extent that such
reduction is otherwise reflected in & reduction in the
payments claimed by DBFM Co pursuant to
paragraph 3.1 of Section § {Pass Through Costs) of
Schedule Part 14 (Fayment Mechanism), Whers the
risk is Uninsurable for part of & year only the
reduction in the Annual Service Payment shall be pro
rated to the number of months for which the risk is
Uninsurabie.
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ba.15

{ch where pursuant to Clauses b3.14.2(a) andfor
&3.14.2{b) this Agresment conlinues DBFM Co shall
approach the insurance markel al least every four
months {0 estebiish whether the risk remains
Uninsurable, As scon as DBFM Co is aware {and the
parties agree or it is determined pursuant to the
Dispute Resolution Procedure} that the risk is no
longer Uninsursble, DBFM Co shall take out and
maintain or procure ihe sking out and maintenance
of insurance (io be incepted as soon as is reasonably
practicable} for such risk in accordance with this
Agreement;

{e) in raspect of any period between the Authority
recelving netification In accordance with Clause
53.14.1(a) that a TPL Risk has become Lninsurable
and the Authority's notification to the DBFM Co in
accordance with Clause 583.14.2{(a) in respsect of such
sk then, provided # is ultimalely agréed or
determined that the requirements of Clause
53.14.1({b) are satisfied W respect of the Uninsurable
TR Risk and subject to Clause 53.14.2(f) below,
Clause 53.14.2(h) shall apply In respect of
occurrences of the Uninsurable TPL Risk during such
petiod unless the parties otherwise agres how to
manage the risk during this periad; and

M) Clause 53.14.2(e} shal! only apply provided the
DEFM Co does not unreasonahly materially delay (a)
agreement and/or determination in accordance with
the Dispute Resolution Procedure as to whether the
requiremnents of Clause 53.14.1(b} are satisfied in
respact of the Uninsurable TPL Risk and/or
{b} meeting with the Authority to discuss the means
by which the risk should be managed.

Where this Clause 53.14.2 applies and this Agreament continues, DBFM
Co shall, subjgct to Clause 53.14.2(¢), be relieved of its obligations to
mainiain nsurance in respect of the relevant Uninsurable Risk.

53.14.3 i, pursuant to Clause 53.14.1{b), the Authority elecis io make payment

of compensation ic DBFM Co {such that this Agreement will
terminatei{the “Relevant Payment’), DBFM Co shall have the option
{exercisable in writing within (20) Business Days of the date of such
election by the Authority (the “Option Periaod™}} to pay to the Authority on
or before the end of the Option Period, an amount equal to the insurance
proceeds thal would have been payable had the relevant risk not
become Uninsurable, in which case this Agresement will continue {and
the Relevant Payment will not be made by the Authority}, and DBFM
Co's payment shall be applied for the same purppse and in the same
mannes a8 insurance proceeds would have been applied had the
relevant risk nat become Uninsurable.

53.14.4 During the Operational Term, the Authority shall be entitled to notify

DBFM Co that a risk has become Uninsurable under paragraph (b) of the
definition of “Uninsurable”. Following such notification, Clauses
53.14.1{b) 0 53.14.3 (except Clause 53.14.1{bXil)} shall apply as
DBFM Co has issued a notice under Clause 53.14.1{a)}.

Unavailability of terms

91



53.15.11f, upon the renewal of any of the insurances:

(a) any Insurance Term is not available to DBFM Co in
the worldwide insurance market with reputable
insurers of good standing; andfor

{&) the Insurance premium  payable for lnsurance
incorporating such Insurance Term 8 such that the
nsurance Tetm s not generally being incorporated In
insyrance wprocuwred in the worldwide insgrance
market with reputable insurers of good standing by
contractors in the United Kingdom,

other than, in sach case by r'eason of one or more actions of DEFM Co
andior any sub-contracior of DBFM Co (of any lier) then Clause 53.15.2,
shall apply.

5318.21f # iz agreed or determined that Clause 53.16.1 applies then the

Authority shall waive DBFM Co's obligations in Clauses 53.1 to 53.3
andfor Schedule Part 15 {/nsurance Requirernents) in respect of that
particular [hsurance Term and DBFM Co shall not be considerad in
breach of its obligations regarding the maintenance of insurance
pursuant fo this Agreement as a result of the failure to maintain
insurance incorporating such Insurance Term for so long as the relevant
circumstances described in Clause 53.15.1 confinue lo apply to such
insurance Term.

b3.15.3To ithe extent that the parlies agree (acling reasonably}l or if is

detarmined pursuant to the Dispute Resolution Procedure, that an
alternative or replacement ferm and for condition of Insurance is
available (o DBFM Co in the worldwide Insurance market with reputable
insurers of good standing which ¥ included in the relevant insurance
policy would fully or partially address DBFM Co's nability to maintain or
procure the maintenance of insurance with the refevant Insurance Term,
at a cost which condraciors in the UK are {at such fime} generally
prepared to pay, DBFM Co shall maintain or procure the maintenance of
insurance including such slternative or replacement term  andior
condition.

53,154 DBFM Co shall notify the Authority as soon as reasonably practicable

53.15.5

and in any event within five {5) days of becoming aware that Clause
53.15.1(a) and/or Clause 53.15.1{b} are likely to apply or {on expiry of
the relevant insurance then ik place) do apply in respact of an Insurance
Term {frespective of the reason for the sams). During the Operationat
Term the Authority shall be entiied to notify DBFM Co that Clause
53.15.1(b) is likely to apply or {on expiry of the relevant insurance then in
place) does apply in respect of an [nsurance Term {irrespective of the
reason for the same). DBFM Ca shall provide the Authority with such
information as the Authority reasonably requests regarding the
unavailability of the insurance Term and the parties shall mest to discuss
the means by which such unavailability shouid be managed as soon as
is reasopably practicable.

In the event that Clause 53.15.1{a} andfor Clause 53.15.1{b) apply in
respect of an Insurance Term, {irrespective of the reasons for the same)
DBFM Co shall approach the insurance market at least every four
months o establish whether Clause 53.15.1{a) and/or Clause 53.15.1(b}
remain applicable fo the [nsurance Term. As soon as DBFM Co is aware
and the parfies agres or it is determined pursuant fo the Dispute
Resolution Procedure that Clause 53.15.1(a) andlor Clause 83.15.1(b)
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has ceased 1o apply to the Insurance Term, DBFM Co shall take out and
maintain or procure the taking out and maintenance of insurance (1o be
incepted as sooh as is reasonably practicabie) Incorporating such
insurance Term in accordance with this Agreament,

Risk Management

53.16

5317

With effect from the date of this Agreement, the Authority and DBFM Co shall each
designate or appeint an insurance and risk manager and nofify details of the same
to tha other party. Such parson shall:

53.18.1 be responsible for dealing with all risk management matters on behalf of
its appointing or designating party including {without limitation) ensuring
compliance by that parly with this Clause 53.16;

53.16.2 advise and report to that party on such matiers: and

53.18.3 ensure that any repcrt or survey conducted by any insurer of any
relevant procedures in relation to the Project is disclosed to the parties.

Without prejudice to the provisions of Clause 53.18, the parties shall notify one
angther, and in DBFM Co's case the relevant insuretr, of any circumstances which
may give rise to a claim of a value equal fo or in excess of fifty thousand pounds
(£50,000} {index finked) under the Insurances within five (5§} Business Days of
becoming aware of the same {or earlier, if so requested by the terms of the
relevant insurance policy). If any Insurer disputes any such claim, DBFM Co shali
provide tha Authority with fult details of any disputad claim and the partiss shall
fidize with one ancther o ensure that the relevant claim is preserved ar pursued.

Application of Proceeds

53.18

53.19

b3.z0

All insurance proceeds received by DBFM Co under the insurances referred te in
paragraph 1 (Contractor's "Aff Risk” Insurance} of Section 1 (Policies to be laken
out by DBFM Co and mainfained during the Construction Phase) and paragraph 1
{Property Damage Insurance} of Section 2 {Polivies o be teken out by DBFM Co
and Maintained from the relevant Phase Actual Complelion Date throughout
Operational Term) of Schedule Part 15 {/psurance Requirements) shall be paid
into the Insurance Preceeds Account and shall be applied in accordance with this
Agreement and in accordance with the Insuranca Proceads Accounts Agreament,

Subject to the provisions of the Funders' Direct Agreement and Clause 53.22
{Reinstatement), DBFM Co shall apply any proceeds of any policies of Insurance:

53.19.1 in the case of third party fegal liability or employers’ liability Insurance, in
satisfaction of the claim, demand, proceeding or liability in respect of
which such proceeds are payable; and

53.18.20in the case of any other inswance other than delay in start up or
business interruption Insurance, so as to ensure tha performance by
DBFM Co of its obligations under this Agreement, including where
necessary the reinstatement, restoration or replacement of the Facifities,
assets, materials or goods affected by the event giving rise fo the
ingurance ciaim and consequent payment of proceads,

Where reinstatement monies are required fo be released from the Insurance
Procesds Account DBFM Co shall obtain the Authority’s consent in accordance
with the Insurance Procseds Account Agreement. The Authority shall give its
consent (or eonfirm that i is withholding its consent} {o the release of monies from
the Insurance Proceeds Account within ane {1} Business Day of a request from
DBEFM Co (provided that such consent must not be unreasonably withheld),
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53.21 If the procesds of any insurance claim are insufficiant to cover the settlerment of
such dlaims, DBFM Co wili make good any deficiency forthwith.

53.22 Reinstatement

53.22.1 All insurance proceeds received under any Physical Damage Policy shail
be applied to repair, reinstate and replace each part or parts of ihe
Facilities in respect of which the proceeds were received.

53.22.2 Where 2 claim is made or procesds of insurance are received or are
receivable under any Physical Damagse Polioy in respect of a single
event {or a series of related events} {the ("Relevant Incident™ in an
amount in excess of one hundred thousand pounds £{100,00G) (index-
tinkad):

{a) DEFM Co shall deliver as soon as practicable and in
any event within 28 days after the making of the claim
a plan prepared by DBFM Co for the carrying out of
the works necessary {th¢ “Reinstatement Works"} to
repair, reinstate or replece {the "Reinstatement
Plan"} the assets which are the subject of the
relevant claim or claims in accordance with Clause
(biivibalow, The Reinstatement Plan shall set cut:

{i} if not the Contractor, the identity of the
person proposed 1o effect  the
Reinstalement Warks, which shall be
subject 1o the prior writlen approval of the
Authority; and

{ii) the proposed terms and timetable or, if not
then established, the reasonably anticipated
terms and timetable upon which the
Reinstatement Works are lo be sffected
(including the dale that the Project will
become fully operational), the final tefms of
which shaill be subject 1o the prior written
approval of the Authority, which approval
shall not be unreasonably delayed,

{b) provided that the Authority is satisfied that the
Reinstatement Pian will enable DBFM Co to comply
with Clause §3.22. 2(b){iv} below within a reasonable
timescale:

{© the Reinstatement Plan will be adopted and
catried out by DBFM Co;

{ii}y DBFM Co shall enter into contractual
arrancements o effect the Reinstatement
Works with the person identfied in the
Reinstaternent  Plan  approved by  the
Authority,

{iif) prior to the earier to occur of the
Termination Daie or the Expiry Date, any
amounts standing to the ocredit of the
insurance Proceeds Account {ihe "Relevant
Procesds™) {together with any interest
accrued) may be withdrawn by DBFM Co
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from the insurance Procesds Account as
required to enable it to make payments in
acoordance  with  the terms of the
confractual arrangements referred to in
Clause 5£3.22.2(bKi} shove, and {o mest
any other reasonable costs and expenses
of DBF M Co for the sole purposes of
funding the Reinstatement Works and the
parties shall operate the signatory
requirements of the Insurance Proceeds
Account in order fo give effect to such
payments. Following the earlier to ocour of
the Termination Date and the Expiry Date,
the Authorly may withdraw amounts
standing ¢ the credit of the Insurance
Proceeds Account for the purposés of
funding any Reinstatemant Works;

{iv) tha Authority agrees and undertakes that,
subject o compliance by DBFM Co with its
obligations under this Clause, and provided
that DBFM Co procures  that  the
Reinstatement Works are carried out and
completed In  accordance with  the
confractual amrangements referred to In
Clause 53.22.2{b}i), # shall nol exercige
any right which it might otherwise have to
terminate this Agreement by virtue of the
event which gave rise to the claim for the
Relgvant Procesds;

(v} the Authority undertakes 10 use reasonabie
endeavours fo assist DBFM Co in ihe
carrying out of the Reinstaternent Plan; and

(vi) after the Reinsfatement Plan has been
implemenied to the reasonable satisfaction
of the Authority and in accordance with
Clause 53.22.3 below the Authority shall
permit withdrawal by DBFRM Co of any
Relgvant Progesds then held in the
Insurance Procesds Account that have not
been paid under Clause 53.22.2(b)i)
above, in respect of the Relevant Incident,
together with any interest accrued,

{vii} subject to the provisions of Clause 48.1
{DBFM Co Indamniies to Authority) DBFM
Co shall be solely responsitle for the
payment of any deficiency.

53.22.3Whera insurance proceeds are o ba used, in accordance with this
Agreement, {o repair, reinstate or replace any Faciity, DBFM Co shall
camy oui the work h accordance with the Authority's Construction
Requirements so that on completion of the work, the provisions of this
Agreement are complied with,

§3.22.4 If and to the extent that a breach by DBFM Co of s sbligations under
Clause 53.22.2(b) leads t© a delay in the completion of the
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Reinstatameant Works, any enfitterment that DBFM Co has to ralief under
Clause 30 (Refief Evenls) shall be suspended,

54 EXCLUSIONS AND LIMITATIONS ON LIABILITY

Exclusions

541

642

The indemaities under this Agresment shall not apply and {without prejudice io the
Authority's rights under the Payment Mechanism) there shali be no right to claim
damages for breach of this Agreement, in delict or on any other basis whatscever
to the extent that any loss claimed by either parly is for loss of profits, loss of use,
loss af production, loss of business or juss of business opportunity or is a claim for
consequential loss or for indirect inss of any nature (indirect Losses™) suffered or
allegedly suffered by either party. The Authority agrees that, notwithstanding the
faregoing, any losses of DBFM Co arising under the Construction Confract and the
Service Confracts as originally execuied {or as amended in accordance with and
subject to Clause 4.1 {Anciffary Documents)) which are not Indirect Losses shal!
not be excluded from such & claim solely by reason of this Clause 54.1.

The Authority shall not be lisble in delict to DBFM Co or any DBFM Co Parly in
respect of any negligent act or omission of the Authority or any Authority Party
relating fo or In connection with this Agreement and DBFM Co shall procure that
no DBFM Co Parly shall bring such a claim against the Authority. DBFM Co bas
accepted this on the basis that & and sach DEFM Co Party will cover the risk of
negligent acts or omissions by insurance or in sych other manner as i {or they)
may think fit.

No Double Recovery

54.3

54.4

54.5

54.6

Subject to:
54321 any other express right of the Authority pursuant to this Agreement; and

54.3.2 the Authority's right io claim, on or after termination of this Agreement,
the amount of #s reasonable costs, losses, damages and expenses
suffered or incurred by it as a result of rectifying or mitigating the effects
of any breach of this Agreement by DBFM Co save to the extent that the
same has already been recovered by the Authority pursuant to this
Agreement or has been taken into account to reduce any compensation
payable by the Authority pursuant to Clause 48 (Compensalion of
Termination,

the sole remedy of the Authorily in respect of 2 failure to provide the Services in
accordance with this Agreemeni shall be the opergtion of the Payment
Mechanism.

Subject to Clause 38 (Authonly Events of Default) and any other express right of
DBFM Co pursuant to this Agreement, DBFM Co's sole remedy in respect of any
breach of this Agreement which is & Compensation Everit shaft be pursuant to
Clause 289 {Delay Evenis).

Nathing In Clause 54.3 ghall prevent or resirict the tight of the Authority 1o seek
interdict or a decres of specific implement or other discretionary remedies of the
court,

Notwithstanding any other provision of this Agreement, neither party shall be

entitled to recover compensafion or make a claim under this Agreemeant or any
other agreement in relation to the Project in respact of any foss that it has incurred
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{or any failure of the ofher parly) to the extent that it has already been
compensated in respect of that loss or failure pursuant to this Agreement or
otherwise,

54,7 Neither parly shall have the rghi fo ferminate this Agreement for breach of
contract save as expressly set out in this Agreement.
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PART 12: MISCELLANEOUS

59

INTELLECTUAL PROPERTY

Project Data

55.1

DBFM Co shall make avallable to the Authority free of charge {and hsreby
irrevocably licences the Authority io use} all Project Data that might reasonably be
required by the Authority and DBFM Co shall ensure that if can make the Project
Data avaifable to the Authority on these terms, for such purposes as the Authority
at its sole discretion may reguire, and In this Clause “use” shall include the als of
copying, modifying, adapting and franslating the material in guestion and/or
incorporating them with other materials and the term “the right to use” shall be
construed accordingly. Nsither DBFM Co nor any DBFM Co Party shall beliable to
the Authority in respect of use by or on behalf of the Authority of Project Data other
than in redation to the Project.

Intsllectual Property Rights

55.2

DBFM Co;

5521 hersby grants to the Authority, free of charge, an irrevocable, non
exclusive and transferable (but only to any assignee or transferce of any
rights or benefits under this Agreement or upon or at any time foliowing
termination of this Agresment) licence (cafrying the right to grant sub
licences) to use the Intsliectual Property Rights which are or become
vested in DBFM Cor and

5527 shall where any Intellectual Property Rights are or become vested in a
third party, use all reasonable endeavours to procure the grant of a like
licancs to that referred to in Clause 55.2.1 above to the Authority,

in both cases, for such purposes as the Authority may at its sole discrefion require.

DBFM Co shall use all reasonable endeavours fo ensure that any intellsciual
Property Rights created, brought into existence or acquired during the term of this
Agreement vest, and remain vested throughout the term of this Agresment, in
DBFM Co and DBFM Co shall enter Into appropriate agreements with any DBFM
Co Party {or other third parties) that may create or bring into existence, or from
which # may acquire, any Intellectual Property Rights,

Maintenance of dafa

553

954

To the extent that any of the data, materiale and documents referred 1o in this
Clause are generated by or maintained on a computer or similar system, DBFM
GCo shall use all reasonable endeavours to procure for the benefit of the Authority,
at no charge or at the lowast reasonable fee, the grant of a licence or sub-licence
for any relevant software to enable the Authority or its nominee fo access and
otherwise use (subject to the payment by the Autharity of the relevant fee, if any]
siich data for sugh purposes as the Authority may al its sole discretion require. As
an alternative, DBFM Co may provide such dala, materials or documents in a
format which may be read by software generally available in the market &t the
relevant fime or in hard copy format,

DBFM Co shall ensure the back up and storage in safe custody of the data,
materials and documents refarred fo in Clause 55.3 in accardance with Good
Industry Practice. Without prejudice o this obligation, DBFM Co shall submit to
the Authority's Representative for approval its proposals for the back up and
storage In safe custody of such dala, materials and documents and the Authority
shall be entitled to objest if the same is nol In ascordance with Good Industry
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56

57

Claims

58.5

Practice. DBFM Co shall comply, and shall cause ail DBFM Co Parties to comply,
with all procedures to which the Authority's Representative has given its approval,
DBFM Co may vary its procedures for such back-up and storage subject {o
submitting s proposals for change to the Authority's Representative, who shail be
antitied to object on the basis set out above.

Where a claim or proceeding is made or brought against the Authoriy which arises
out of the infringement of any rights in or to any Inteliectual Property {other than
any Disclosed Data) or because the use of any materials, Plant, machinery or
equipment in connection with the Project Operations infringes any rights in or {o
any Intetectual Property of a third party then, unless such infringerment has atisen
out of the use of any Intsllectual Property by or on behalf of the Authoriy
otherwisa than in accordance with the terms of this Agreemaent, or In respect of a
use of the Intellectual Property for a purpose other than that for which it was
produced, DBFM Co shall indemnify the Authority at ail Smes from and against all
such claims and proceedings and the provisions of Clause 483 (Conduct of
Claims) shall apply.

DISPUTE RESOLUTION PROCERURE

Except where expressly provided otherwise in this Agreement, any dispufe arising out of or
in connection with this Agreement shall be resolved in accordance with the procedure set
out in Schedule Part 20 {Dispule Resolufion Procedurs),

ABSIGNATION AND SUB-CONTRACTING

Assignation

67.1

57.2

57.3

57.4

This Agreement and any other agreement in connection with the Project 1o which
both the Authority and DEFM Co are a party shall be binding on, and shall enure
to the benefit of, DBFM Co and the Authority and their respective stafutory
successors and permitted transferees and assignees.

Subject to Clause 57.3, DBFM Co shiall not, without the prior written consent of the
Authority, assign, novale fransfer, sub-goniract orf otherwise dispose of any
inferest in this Agreement, the Independent Tesler Contract, the Construction
Contract andfor the Service Condract entered inte by DBEM Ca for the purposes of
performing its obiigations under this Agreement.

The provisions of Clause 57.2 do not apply io the grant of any security, in a form
approved by the Authority prior to its grant {such approval not to be unreasonabiy
withheld or delayed), far any loan made to DBFM Co under the Injtial Funding
Agresments provided thal any assighee shall enter into the Funders’ Direct
Agraement in relation {o the exercise of its rights, if the Authority so requires.

The Authority shali be entified to assign, transfer or dispose of the whole of this
Agresment and/or of any agresment entered inte in connection with this
Agreement to which the Authority and DBFM Co are both party o

5741  a Minister of the Grown or the Scottish Ministers;

5742 & local authority (as defined in the Local Government Ete (Sootland) Ast
1994] which has sufficient financial standing or financial resources fo
perform the obligations of the Authority under this Agreement and any
other agreements to which such assignation, transfer or disposal rejates;

57.4.3 any Permitted Transfer Participant which has sufficient financial standing
or finaneial resources to perfarm the obligations of the Authority under
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this Agreement and any other agreernents to which such assignation,
transfer or disposal retates;

§7.44 any Participant or other public body (to which nefther Clause 57.4.1 nor
Clause §7.4.2 nor Ciause 57.4.3 applies) whoge cbligations under this
Agreement and any other agreemenis {o which such assignation,
fransfer or disposal relates are unconditionally and irrevocably
guaranteed by the Authority or a Minister of the Crown or the Scottish
Ministers having the iegal capacity, power and authority to perform the
obligations under the guarantes and the obligations of the Authority
under this Agreement and any other agreements to which such
assignation, transfer or disposal relates,

without the consent of DBFM Co, The prior writen consent of DBFM Co {notto be
unreaschably withheld or delayed) shall be required for any other assignation,
transfer or disposal by the Authority of the whole or any part of this Agreement or
of any agreement entered into in connection with this Agreement o which the
Authority and DBFM Co are both party, provided that nothing in this Clause shall
resfrict the rights of the Scottish Ministers to effect a statutory transfer.

Sub-contractors

57.5

576

577

57.8

DBFM Co shall, without prejudice to Clause 57.1, procure that none of the persons
fisted below shall sub-contract all {or substantially s} of their obligations under or
in the agreement sef out next to its name:

Person Contract
Contractor Construction Contract
Service Provider Service Contract

without, in each ¢ase, the prior written consent of the Authority (such consent not
to be unreasonably withheld or delaved). To awvoid doubt, {i) any fallure 0 comply
with Clause 57.7 shall be a reasonable ground for withholding consent and {ii)
consent shall, without prejudice fo the other provisions of Clause 57.5, not be
required in respect of the appoiniment of any party currently approved by the
Authority as a suitable replacemant,

If the coniract set out next {o the name of any person referred to in Clause 57.6
shall at any time {apse, terminate or otherwise ceass to be in full foroe and effect
(whether by reason of expiry or otherwise), with the effect that such person shali
cease to act in relation to the Project, DBFM Co shall forthwith appoint 2
replacemant {subject to compliance with Clause 57.5).

DBEM Co shall procure that any replecement for any person referred to in Clause
57.5 or any member of the Professional Team or Key Sub-~Contractor shall enter
into & contract upon the same or substantially simiar terms as the person so
replaced and shall also enter into a collateral agreement on the same or
substantially the same ferms as the Collateral Agreement entered into by the
person so replaced,

Where DBFM Co enters into a contract with a sub-contracior for the purposes of

carrying out the Project Operations or any part of the Project Operations under this
Agreement, DBEM Co shall cause a term o be included in such contract:
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58

57.8.1 which requires payment 1o be made fo the sub-contractor within a
specified period not excesding thirty (30} days from receipt of a valid
invoice as defined by the contract requirements and in the case of the
provision of Services provides that, for the purpose of payment alone,
where the Authority has made payment to OBFM Co and the sub-
contractor's invoice includes Project Operations in refation to which
payment has been made by the Authority then, o the extent that it
relates to such Projoct Operations, the invoice shall be treated as valid
and paymeni shall be made o the sub-contractor without deduction (but
without prejudice to any right to deduct or set off validly arising under the
ierms of the contract with the sub-coniracior); and

57.8.2 which notifies the sub-contractor that the contract forms part of a larger
contract for the benefii of the Authority and that should the sub-
contractor have any difficulty in securing the timely payment of an invoice
that matier may be referred by the sub-contractor to the Authoniy's
Representative; and

57.8.3 in the same ferms as this Clause 57.8 {including for the avoidance of
doubt this Clause §7.8.3} subject only to modification to refer to the
sorrect designation of the equivalent party as the supplier and recipient
of the relevant Project Qperations as the case may be.

Replacement of a non-performing Sub-Confractor

§7.9

57.10

57.11

On the substitution or replacement of a Service Provider due o a breach or default
under a Service Cantract, DBFM Co may elect, subject to Clause 57,11 and
provided that at the time of making such eleclion no notice of termination has been
served under this Agreement, that for the purposes of Clauses 40.1.8 (Deductions)
and 40.1.9 (Waming Notices) only, 2ll Deductions incurred and Warning Notices
served prior to the date of such substitution or replacement shall be disregarded
by virtue of Clause 57,10 below,

If DBFM Co makes anh elaction pursuant to Clause 57.9 above then, with effect
from the date of substitution or replacement of the Service Provider, all Deduchons
inetitred and Warhing Notices served prior to that date shall be disregarded for the
purposes of Clause 40.1.8 (Deductions) and Clause 40.1.9 {Waming Nolices).
For the avoidance of doubt, the Authority shalf retain the right to make Deductions
in accordance with Schedule Part 14 (Payment Mechanism) in respect of the
Availabitity Failures andfor Performance Fallures to which the Deductions and/or
Warmning Notices are attribuiabls,

DBFM Co shall be entilled o mske an sleclion pursuant o Clause 57.8 on a
raximium of two ocoasions during the Project Term.

OWNERSHIP INFORMATION AND CHANGES IN CONTROL.

58.1

RBFM Co represents and warrants to the Authority that at the date of this
Agreemaent the legal and bensficial ownership of DBFM Co and Hold Co is as set
out in Schedule Part 21 {OBFM Co Information) and that, other than any security
grarmied o the Senior Funders under the Senior Funding Agreements and any
Sharsholder pre-emplion righis, and any securily granted o the Senior Funders
under the Senior Funding Agreements, no arrangements ara in place that have or
may have or resuil in any sale, transier or disposal of any Iggal, beneficial,
equitabte or other intgrest in any or all of the shares in DBFM Co or Holdeo, DBFM
Co further represents and warrants to the Authority that as at the date of this
Agreement it has adopted the Articles of Association.
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59

60

58.2

58.3

88.4

58.5

588

DBFM Co shall inform the Authority as soon gs reasonably practicable {and in any
event, within thirty (30) days} of any Change in Control cccurring in respect of
DBFM Co or Hakdgo.

The Authority may, not more than twice In any Contract Year, or at any time when
a DBFM Co Lvent of Default is outstanding, require DBFM Co to inform it, as soon
as reasonably practicable and in any event within thirty {30) days of receipt of the
Authority's request for detalls, of any Change in Gonirol in respect of DRFM Co or
Holdgco.

DBFM Co’s obligations under Clauses £8.1 and 58.2 above shall, except where a
leqal transfer of shares has occurred be limited to the extent of DBFM Co’s
awareness having made all reasonabie enquiry.

Subject to Clause 586, prior to the expiry of 2 period of twelve {12) months
commencing on the final Phase Actuat Completion Date, no Change in Control in
any or all of the shares in DBFM Co or Holdoo shall be permitied without the prior
written approval of the Autharity, Any Change in Control arising as a conssquence
of either:

58.5.1 the grant or enforcement of security in favour of the Senior Funders over
or in relation to any of the shares of the DBFM Co or Holdgo, provided
that any document conhferting sesutity aver any shares has beeh
approved by the Authority {such approval not to bs unreasonably
withheld or delayed);

58.52 any transfer by a Sharehoider i an Associate of such transferor; or

58.5.3 any change in beneficial or lagal ownership of any shares that are listed
on a recognised investment exchange (as defined in Section 285 of the
Financial Services and Markets Act 2000,

shall be disregarded for the purpose of this Clause 58.5 above. Where Clause
£8.5.2 applies and subsequent to any such transfer (the “Original Transfer”) the
transferce cesses to be an Associate of the origins! transferor, it shall be a breach
of this Clause 88.5 if the shares of interests which were the subject of the Grigingl
Transfer are not within twenty (20) Business Days of the {ransferee ceasing 1o be
an Associate of the original transferor, {ransierred ta the original transferor or any
Asgsociate of such transferor.

Ne Change in Control (at any time} in any or ail of the shares in DBFM Co {or any
company {other than a public quoted company whose equity securities are listed
on a recognised investment exchange, as defined in section 285 of the Financial
Services and Markets Act 2000) holding shares in Holdeco, DBFM Co or ih any
company {or Hs sharsholders) holding shares in such & company {(or {is
sharehoiders)) shall be permitied without the prior written approval of the Authority
where the person acguiring coantrol s & Restricted Person.

MITIGATION

Each of the Authority and DBFM Co shall at ali times take all reasonable steps to minimise
and mitigate any loss for which the relevant party is entitled to bring a claim against the
other party pursuant to this Agreement.

DATA PROTECTION

Data Protection
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80.1 For the purpose of the following Clauses, the terms “data contraller”, “data
subject”, *persanal data” and “process” shall have the meaning given o them in
the Data Protection Act 1988,

60.2 OEFM Co undertakes to the Authority that it shall comply with the obligations of a
“data controller” under tha provisions of the Data Protection Act 1998 and
undertakes that it will only obtain, hold, process, use, store and disclose personal
data as 15 necessary to perform ifs obligations under this Agreement and (without
prejudice to Clause 5.2 (General standards)) that such data will be held,
processed, used, stored and disclosed only in accordance with the Data Protection
Act 1688 and any other appifcable Law. in addition, DBFM Ce {to the extent that it
processes personal data):

60.2.1  Shall comply with the provisions of the Seventh Data Protection Principle
as set cut in Schadule 1 of the Data Protection Act 1988 and wasrants
that it has, or will have at all material times, {and it shail use bast
endeavours to procure that all Sub Contractors (and thelr agents and
sub~contractors of any tier have or will have at all material fimes) the
asppropriate technical and organisational measures in place against
unautharised or unlawful processing of personal data and against
accidental loss or destruction of, or demage to, personal data held or
processed by it and that it has taken, or will take at all material times, all
reasonable staps (o ensure the reliability of any of its staff which will
have access to personal data processed as part of the Project
Operations;

60.2.2 undertakes that it will act only on the instructions of the Authority in
refation to the processing of any personal data made available by or on
behalf of the Autharily as part of the Project Operations;

80.2.3 underfakes o aliow the Authority access to any relevant premises on
reasonable notice o ingpact its procedures described at Clause 60.21
above; and

60.2.4 shall promptly, and in any evant within twenty-four {24} hours, notify the
Authority about any actual or suspected breach of Clause 60.2.1 and
shall:

{a) implernent any measures necassary te restore tha
security of compromised personal data; and

{b) support the Authority in making any reguired
notifications to any regulatory authority and affected
daia subjects; and

60.2.5 shall promptly, and in any event within forty eight {48} hours of receipt of
any request or correspondence, notify the Autherity ¥ DBFM Co recelves
a subject access request or notice from a data subject, exercising its
rights under the Data Protection Act 1998 in respect of any personal data
of atty correspondence from a regulatery authority in refation to the
processing of any personai data on hehalf of the Authonty.

81 CONFIDENTIALITY
61.1 The Authority shall, subject to Clause 61.2 be enfitled to make the documents and

information #sted in this Clause 81.1 freely available to the public {which may
include, without Bmitation, publication on the Authority's website):
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61.1.1
61.1.2
8113
§1.1.4

6115

this Agreement,

the Independent Tester Contract;

the Collatetal Agreements;

the paymeni and performance report; and

the Financiat Model! (as updated frem time to time in accordance with this
Agreement},

and DBFM Co acknowlaedges and agrees that, subject to the exclusion of information
refarred to in Clause 1.2.2, the provision or publications of the documents and information
listed in this Clause 61.1 shall not give rise to any llability under the terms of this Agreamant
or otherwise. The Authority shall notify DBFM Co in writing not less than fen {10) Business
Days prior to any infended provision or publication of information pursuant to this

Clause 61.1.
61.2
61.2.1
61.2.2
5123

The parties agree that the provisions of this Agreement and each
Ancitary Dosument and the Financial Model shall, subject fo Clause
61.2.2 below, not be treated as Confidential information and may be
disclosed without reskiction and DBFM Co acknowledges that the
Authority shall, subject to Clause 61.2.2 below, be entitled to make thig
Agresmaent, the Financlal Model and each Anclary Document available
in the publie domain.

Clause 61.2.1 above shall not apply to provisions of this Agreement the
Financial Mode! or an Ancillary Document designated as Commercially
Sensitive Information and listed in Schedule Part 26 (Commercially
Sensitive {nfarmation) to this Agreement which shall, subject to Clause
61.3 be kept confidential for the pericds specified in that Schedule Part
28 {Commercially Sensitive Information;.

The parties shall kesp confidential alt Confidential Information received
by one party from the other party relating to this Agreement and Ancillary
Documents or the Project and shall use ali reasonable endeavours 1o
pravent their employses and agents from making any disclosure to any
person of any such Confidential Information,

Penmnitied Disclosurs

613 Clauses 8§1.2.7 and 61.2.3 shall not apply o

651.3.1

81.3.2

61.3.3

61.34

any disclosure of information that is reasonably required by any persen
engaged in the performance of their obligations under this Agreement for
the performance of those obligatians;

any matter which a party can demonsirate is already or becomes
generally available and in the public domain otherwise than as a result of
& breach of this Clause;

any disclosure to enable a determination to be made under Schadule
Part 20 (Dispite Resolution Procedure) or i conneclion with 2 dispule
between DBFM Co and any of its subcontractors;

any disclosure which is required pursuant fo any Law or Parliamentary

obligation placed upon the parly making the disclosure or the rules of
any stock exchange or governmental or regulatory authority having the
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61.3.5

5136

£1.3.7

61.3.8

61.3.9

force of law or, if not having the force of law, compliance with which is in
accordance with the general practice of persons subject to the stock
exchange or governmental or regulatory authority concerned;

any disclosure of information which is already iawiully in the possession
of the receiving parly, prior to its disclosure by the disclosing party;

any provision of information to the parties’ own professional advisers or
insurance advisers or to the Senior Funders or the Senior Funders'
professional advisers or insurance advisers or, where i is proposed that
a perscn should or may provide funds (whether directly or indirectly and
whether by loan, equity participation or otherwise) to DBFM Co and/or
Holdco to enable it fo carry out ifs obligations under this Agreement, or
may wish o acquire shares in DBFM Co, andfor Holdeo in accordance
with the provisions of this Agreement (o that person or their respective
professional advisers but only {o the extent reasonably necessary to
enable 2 decision to he faken on the proposal;

any disclosure by the Authority of information relsting to the design,
construction, operation and maintenance of the Project and such cther
information as may be reasonably required for the purpose of conducting
a due diligence exersise, to any proposed new contractor, its advisers
and lenders, should the Authority decide to retender this Agreament; or

any regisiration or recording of the Consents and property registration
reguired;

any disclosure of information by the Authority {o sny other department,
office or agency of the Government or their respective advisers or to the
Scottish Futures Trust or to any person engaged in providing services to
the Authority for any purpose related to or ancillary to this Agreement;

£1.3.18 any disclosure for the purposs of;

{a} the examingtion and ceriification of the Authority's or
DBFM Co's accounts;
{b} any examination pursuant i seclion &(1) of the

National Audit Act 1883 of the economy, efficiency
and effectiveness with which the Authority has used
ffs resources,

{c} complying with @ proper request from either party’s
insurance adviser, or insurer on placing or renewing
any insurance policies, or

{d) {without preiudice to the generality of Clause 61.3.4)
compliance with the FOIS)A andfor the
Envirenmental Information (Scotland) Regulations;

61.3.11 digciosure pursuantfo Clause 61.1; or

81.3.12 disclosure 1o the extent required pursuant {o Clause 3.2

provided thai, to avoid doubt, neither Clause 61.3.10{d} nor Clause
1.3.4 above shall permit disclosure of Confidential information
otherwise prohibited by Clause 81.2.3 where that information is exempt
from disclosure under section 36 of the FQI(S)A.
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82

61.4

61.5

81.6

617

61.8

61.9

Where disciosure is permitted under Clause 61.3, other than under Clauses
61.3.2, 61.3.4, 61.3.5. 61.3.8 and §1.3.10, the pary providing the information shali
procure that the recipient of the information shall be subject to the same obligation
of confidentiality as that contained in this Agreement,

DBFM Co shall not make use of this Agreement or any information issued or
provided by or on behalf of the Authority in connection with this Agreement
otherwise than for the purpose of this Agreement, except with the written consent
of the Authorily,

Where DBFM Co, in carrying out its obligations under this Agreement, is provided
with information relating to any Authority Party, DBFM Co shall not disclose or
make use of any such information otherwise than for the purpose for which it was
provided, unless DBFM Co has obtained the prior written consent of that person
and has obtained the prior written consent of the Authority,

On or before the Expiry Date, DBEFM Co shall ensure that all documents or
compuier records in its possession, custody or control, which condain information
relating to any Authority Party including any documents in the possession, custody
or controt of a4 Sub-Contracior, are delivered up o the Authority.

The parties acknowledge that Audit Scotland has the right to publish details of this
Agreement (inciuding Commercially Sensitive information) in ifs relavant reports to
Parfiament,

The provigions of this Clause 81 {Confidentialify) are without prejudice o the
appication of the Official Ssorets Acts 1811 o 1884

Announcernents

61.10

Unless otherwise required by any Law or any regUlatery or governmental authority
(but only to that extent), neither party shall make or permit or progure to be made
any public announcement or disclosure {whether for publication in the press, the
radio, television screen or any other medium} of any Confidential Information or in
the case of DBFM Co of its {or any DBFM Co Parly's) interest in the Project or, in
any such case, any matters relating thereto, without the prior writien consent of the
other party (which shal not be unreasonably withheld or delayed).

FREEDOM OF INFORMATION

62.1

62.2

DBFM Co acknowiedges that the Adthority is subject fo the requirements of the
FOKSIA and the Envirpnmental Information (Scotland) Regulations and shatf
assist and cooperate with the Authority to facifitate the Authonty's compliance with
its Information disclosure requirements pursuant to the same in the manner
provided for in Clauses 62210828

Where the Authority receives a Request for information in relatlon to Information
that DBFM Co is holding on its bahalf and which the Authority does not hold itself
the Authority shail refer t¢ DBFM Co such Reguest for information as soon as
practinable and in any event within five (5) Business Days of raceiving such
Roquest for Information and DEFM Co shall:

82.2.1 provide the Authority with a copy of all such Information in the form that
the Authority requires as soon ag praclicable and in any event within five
(5) Business Days {or such other period as the Authorly acting
reasonably may specify) of the Authority’s request; and

6222 provide all necessary assistance as reasonably requested by the

Authority in conngction with any such information, to enable the Authority
o respond o the Request for Information within the time for compliance
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623

62.4

82.5

62.8

62.7

§52.8

set out in section 10 of the FOI{S)A or Regulation 5 of the Environmental
information {Scotland) Regulations.

Following nalification under Clause 62.2, and up untif such time as DBFM Co has
provided the Authority with all the Information specified in Clause 62.2.1, DBFM
Ca may make represantations to the Authority as to whethar or not or on what
basis Information requested should be disclosed, and whether further information
should reasonably be provided in order to identify and locate the information
requested, provided always that the Authority shall be respensible for determining
at its absoluie discretion:

62,31 whether Information Is exempt from disclosure under the FOIS)A and
the Envirenmental information {Scotland) Regulations;

62.3.2 whether Information is to be disclosed in response to a Request for
Information, and

in no event shall DBFM Co respond directly, or aliow its Sub-Contractors fo
respond directly, to a Request for Information unless expressly authorised to do so
by the Authority,

DBFM Co shall ensure that all Information held on behalf of the Authority (s
retained for disclosure for at least the number of years (from the date it Is
acguired) specified in the Authority Policy relating 0 resords retention and shali
parmit the Authority to inspect such Information as requested from time to time,

DBFM Co shall transfer o the Authotity any Request for Information received by
DBFM Co as soon as practicable and in any event within two (2) Business Days of
receiving it.

DEFM Co acknowledges that any lists provided by it listing or outlining
Confidential Information are of indicative value only and that the Authority may
navertheless be obliged o disciose Confidential Information in accordance with
the requirements of FOUS)A and the Environmental Information (Scolland}
Regulations,

in the event of a request from the Authority pursuant to Clause 62.2 DBFM Co
shall as soon as practicable, and In any event within five (5) Business Days of
recaipt of such request, inform the Authority of DBFM Co's estimated costs of
complying with the request to the extent these would be recoverable, if incurred by
the Authority, under section 13{1} of the FOUE}A and the Fees Regulations.
Where such costs (efther on their own or in conjunction with the Authority’s own
such ¢osts in respect of such Request for Information) will exceed the appropriate
limit referred to in section 12{1} of the FOI{S}A and as set out in the Fees
Regulations {the “Appropriate Limit") the Authority shall inform DBFM Co in writing
whether of not it stifl requires DBFM Co to comply with the reguest and where it
does require DBFM Co to comply with the request the ten {10) Business Days
period for compliance shall be exiended by such number of additional days for
compliance as the Authorily is entitled fo under section 10 of the FOU8JA. tn such
case, the Authority shall notify DBFM Co of such additional davs ag soon as
practicable afler becoming aware of them and shal reimhurse DBFM Co for such
costs as DBFM Co incurs in complying with the request to the extent it is itself
entiled to reimburssment of such costs in accordance with its own FOQISIA policy
from time o ime.

DBFM Co acknowiledges that (notwithstanding the provisions of Clause 61
{Confidentfaiify)) the Authority wmay, acting in accordance with the Scottish
Ministers Code of Practice on the Discharge of Functions of Public Authgrities
under Part 6 of the Freedom of Information (Scotlland) Act 2002 (the “Code”),
andfor having full regard to any guidance or briefings issued by the Soottish
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82.8

Information Commissioner or the Scoftish Ministers, be obliged under the FOI(8)A,
or the Environmental Information (Scofland) Reguiations to disclose information
concerning DBFM Go or the Project

62.8.1 in certain circumstances without consulting with DBFM Go; or

§2.8.2 following consultation with DBFM Co and having taken their views into
acoount,

provided always that where Clause 62,81 above applies the Authority shall, in
accordance with the recommendations of the Code, draw this to the attention of
DBEM Cao prior to any disclosure.

in the event that DBFM Co s or becomes subject to Environmentat Information
(Scofiand) Regulations or FONSIA it shali comply with ifs obligations under
Environmental information (Scofland} Regudations and FOISIA. in doing 80, it will
use reascnable endeavours to consult the Authority befors disclosing Information
about them or any agreement enteraed into batween the Authority and DBEFM Co.

63 INFORMATION AND AUDIT ACCESS

63.1

63.2

63.3

DBFM Co shall provide to the Authority's Representative all information,
documents, records and the like in the possession of or available to, DBFM Co
{and to this end DEFM Co shall use all reasonable endeavours to procure that alf
stch items in the possession of the Conbractor or any Service Providers shall be
available o it and DBFM Co has included, or shall include, relevant terms in ali
contracts with the Centractor or any Service Providers to this effect) as may be
reasonably requested by the Authority's Representaiive for any purpose in
connection with this Agreement.

For the purpose of:
83.2.1 the examination and certification of the Authority’'s accounts,; or

£53.2.2 any exandhalion pursuant 0 secton 23 of the Public Fihance and
Accountabliity {Scolfand) Act 2000 of the sconomy, efficiency and
effactivenass with which the Authority has used its resourees,

the Auditor General for Scofland may examine such documents as he may
reasonably reguire which are owned, held or otherwise within the control of DBFM
Co (and DBFM Co shall procure that any person acting on its behalf who has such
documents andfor ofther information shall alsc provide access) and may require
DBFM Co to produce such oral or wiitien explanations as he considers necessary.

DBFM Co shall provide and shajl procure that s Sub-Confractors shall provide
such information as the Authority may reasonably require from time to time fo
enable it o meel #s objigafions {o provide reporis and refins pursuant fo
regulations, directions or guidance applicable to the Authority bholuding, without
limitation, reports and returns regarding the physical condition of buildings
occupied by the Authority, health and safety, utilities, environmental health.

64 NOTICES

4.1

All notices under this Agreement shall be in writing and all certificates, noticss or
written instructions to be given under the terms of this Agreement shall be served
by sending the same by first class post, or by hand leaving the same at:

If to DBFM Co
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54.2

64.3

64.5

Address: Suite 1A, Willow Mouse, Strathclyde Business Park, Belishill, ML4

3PB
if to the Authority
Address; East Ayrshire Councii, London Road, Kilmarnock, East Ayrshire,
KA3 7BU.

Where any information or documentation is te be provided or submitted fo the
Authority’s Represeniative or the DBFM Co Representative it shall be provided or
submitied by sending the same by first class post, by hand, or by emall, leaving
the same at:

if to DBFM Co's Reprasentative

Address: Syite 14, Willow House, Strathclyde Business Park, Bellshill, ML4
3P8

et

I to the Authority's Representative

Address: B Chict Governance Officer, Fast Ayrshire Gouncil,
Landon Road, Kilmamock, East Ayrshire, KA3 TBU
emal

(zopled in each case to the Authority)

Either party to this Agreement (and either Representative) may change its
nominated address or email address by prior natice to the other party.

Notices given by post shall be effective upon the earlier of (i} actual receipt, and )
five (5} Business Days after mailing. Notices deliverad by hand shall be effective
upon delivery.

Information or documentation given by email shall be deemed to have been
received:

64.5.1 st the time the e-mall enters the Information Systern of the intended
reciplent designated by therm fo receive elechonic information or
documantation pursuant to this Agreement (as identifled by the e-mall
address specified in Clavse 84.2 or nofified from time to time under
Ciause 64.3) if on a Business Day between the hours of 9am and 4pm;

84.5.2 by 11am on the nex following Business Day, if the time the e-mail snters
the intended recipients retevant Information System after 4pm on a
Business Day or at any lime on a non Business Day bul before Bam on
the nexi following Business Day,

and provided that no error message indicating failure 1o defiver has been received
by the sender and provided further that within 24 hours of transmission a hard
copy of the e-mail signed by or on behalf of the person giving it is seni by post or
delfivered by hand to the infendsd reciplent in accordance with the provisions of
{Clause 84,2,
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65

66

67

68

NO WAIVER

85.1

Any relaxation, forbearance, indulgence of delay (together “indulgence™; of any
party in exercising any right shall not be construed as a waiver of the right and
shali not affect the ability of that party subsequenily to exercise that right or to
pursue any remedy, nor shall any indulgence constitule a waiver of any other right
{whether against that parly or any other person).

Continned effect — no waiver

652

Notwithstanding any breach of this Agreemsni by either party, and without
prejudice to any other rights which the other party may have in relation to it, the
other party may elect to continue to treat this Agreement as being in full force and
effect and to enforce its rights under this Agreament. The failure of either party to
exercise any right under this Agreement, including any right to terminate this
Agreement and any right io claim damages, shali not be deemed a waiver of such
right for any continuing or subsequent breach.

NQO AGENCY

686.1

66.2

66.3

Nothing in this Agreement shall be construed as creating a partnership or as a
contract of employment between the Authority and DBFM Co.

Save as expressly provided ptherwiss in this Agreement, DBFM Co shaill not be,
or be deemed 1o be, an agen! of the Authorily and DBFM Co shall not hold Heelf
out @ having guthorily or power to bind the Authority in any way.

Without limitation to its actual knowledge, DBFM Co shall for all purposes of this
Agreement, be deemed to have such knowledge in respect of the Project as is
held {or ought reasonably to be held) by any DBFM Co Party.

ENTIRE AGREEMENT

g7.1

67.2

Except where expressly provided otherwise in this Agreement, this Agreement
constitutes the entire agreement between the parties in connection with iis subject
matter and supersedes all prior represeniations, communications, negotiations
and understandings concerning the subject matier of this Agreement.

Each of the parties acknowledges that:

87,21 i does not enter into this Agreement on the basis of and does not rely,
and has nol relied, upon any stalement or representation {whether
negligent or innocent} or warranly or other provision {in any case
whether oral, written, express or implied) made or agreed (o by any
person {whether a party {o this Agreement or not) except those expressly
repeated or referred to in this Agreement and the only remedy or
remedies available in respect of any misrepresentation or untrue
statement made to it shall be any remedy available under this
Agreement,; and

87.2.2 this Clause shall not apply to any statement, representation or warranty
made fraudulenily, or to any provision of this Agreement which was
induced by fraud, for which the remedies availlable shall be all those
available under the law governing this Agreement,

THIRD PARTY RIGHTS

Save to the exient expressly provided in this Agreement and, fo avoid doubt, without
prejudice to the terms of the Funders’ Direct Agreement or the righis of any permmitted
successor to the rights of DBFM Co or of any permited assignee, it is expressly declared
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g9

70

7i

72

73

74

that no rights shali be conferred under and arising out of this Agreement upon any person
other than the Authority and DBFM Co and without prejudice to the generality of the
foregoing, there shall not be created by this Agreement a jus quaesitum lerfio in favour of
any person whatsoever,

SEVERABILITY

i any provision of this Agreement shall be declared ihvalid, unaenforceable or ilegal by the
courts of any jurisdiction to which | is subject, such provision may be severed and such
invalidity, unenforceability or Blegality shall not prejudice or affect the validity, enforcaability
and legality of the remaining provisions of this Agreameant.

CONFLICTS OF AGREEMENTS

In the event of any conflict between this Agreement and the Project Documents, the
provigions of this Agresment shall prevail,

COSTS AND EXPENSES

Each party shalt be responsible for paying its own cosis and expenses incurred in
gannection with the negotiation, preparation and execution of this Agreement.

FURTHER ASSURANCE

Each parly shall do all things and execute all further documents necessary to give full effect
{o this Agreement.

GOVERMNING LAW AND JURISDICTION

731 This Agreement shall be congidered as 2 contract made in Scotland and shall be
subject to the laws of Scotland.

732 Subject to the provisions of the Digpute Resclution Procedure, both parties agree
that the courts of Scotiand shall have exclusive jurisdiction to hear and sefile any
action, suit, procesding or dispute in connection with this Agreement and
irrevocably submit to the jurisdiction of those courts.

LOCAL GOVERNMENT (CONTRACTS) ACT 1997

74.1 DBFM Co hereby consents to the issue by the Authority of ceriificates under
section 3 of the Loval Government {Confracts) Act 1887 in respect of this
Agreement and the Funders' Direct Agreement.

74.2 The relevant discharge terms within the meaning of section 6 of the Locst

Government (Contracts) Act 1997 are set out in Schedule Pant 27 {Refevant
Discharge Terms).
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75 BEST VALUE

751 DBFM Co shall take all reasonable steps necessary {o faciliiate, support and
assist the Authority in complving with Sections 1 and 2 of the Local Government in
Scotiand Act 2003

78.2 Subject to Clause 75.1, DBFM Co shall somply with the guidance referred to in
Section 2 of the lLocal Government in Scotland Act 2003 as direcied by the
Authority from time ta time

N WITNESS WHEREDF these presents typewritten on this and the preceding 111 pages together
with the Schedule in 27 Parls {and, for the avoidance of doubt, Schedule Part 2A) are executed by the
parties heraio as follows:

SUBSTHIBED for and an behe!f of EAST AYRSHIRE COUNCIL

SUBSCRIBED for and on behalf of HUB SW EALC DEFM CO LIMITED
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This is the Schedule referred te in the foregoing Design and Build Finance and Maintain Agresment
between East Ayrshire Council and Hub 8W EALC DBFM Co Limitad

SCHEDULES

SCHEDULE PART 1

DEFINITIONS AND INTERPRETATION

SECTION 1

In this Agreement uniess the context otherwise requires:

“S Year Maintenance Plan”

“Aradomic Year”

“Actual Commissioning End Date”

"Actual Completion Date*

“Actual Liability”

"Additional Asbestos”

“Additional Ashestos Delay”

“Additional Permitted Borrowing”

means the plan, to be prepared by or on bahalf of
DBFIM Co, for any works for the maintenance or
repair of the Facilities, including the renewal or
replacement of plant or equipment as necessary,
during each rollag five vear period for the
duration of the Project Term;

means the pericd from the first day of the
Authority’s school year untit the last day of the
Authotity's  school  year {excluging holiday
periods} (as published from time to time prior to
the commencement of each Academic Year,
such year to be divided [nto thres terms each
containing a half-term holiday, and in any event
such period not o include more than 200 School
Days;

means the date specified in the Commissioning
Complstion Cerifficate issued by the independent
Tester pursuant to Clause 18.4;

means the later of:

(a) the date stated in the Certificate of
Practical Completion issued by the
independent Tester for Phase 4
pursuant to Clause 17.12; and

(o) subject to Clayse 14.5, the Phase 4
Compietion Date;

has the meaning given in Clause 46.7.3;

means Asbestos discovered at the Existing
Facilities to the extent oniy that it differs in nature
andfor extent and/or {ocation from the Asbestos
identified in the relevant Management Survey,

has the meaning given in Clause 10.5;
means on any date, the amount equal o any

amount of principat outstanding under the Senior
Funding Agreements {as the same may from
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time to time be amended, whather or not with the

approval of the Authority) in excess of the
amount of principal scheduled under the Senior
Funding Agreements at Financial Close to be

cutstanding at that dats;

{2}

(b}

{#

(i)

but ondy to the extent that

this arnount is less than or equal to the
Additional Permitted Borrowings Limit;
and

in respect of any Addilional Permitted
Borrowing the Agent is not in materiat
breach of its obligations under clauze
9.4.3 of the Funders’ Direct Agreement
ag it applies to such Additicnal Permittad
Borrowing,

and provided further that any such excess
amount of principal which is:

{

invested as part of any Qualifying
Change; of

putstanding from time o me as g result
of any drawing under the Senior Funding
Agresments as entered into at the date
of this Aagreement, disregarding any
subsequent armendment; or

outstanding from time to time as a result
of any amendment 1o the Senior Funding
Agreements in respect of which the
Authority has agraed that its labilities on
a fermination may be ingreased pursuant
to Clause 4.3

shall not be counted as Additional Perritted

Barrowing;
"Additional Permitted Borrowings Limit' means an amount equal to;
(a}) 0% of the Original  Senior

it

114

Commitment, for any  Additional
Permitted Borrowing subsistng in the
period from the date of Financiai Close
to the date on which the amount
outstanding under the Senior Funding
Agreements is reducad to 50% or less
of the Original Senior Commitment,
and thereafter

the higher of.

fiy 6% of the COriginal Senior
Commitment; and

(i the amount of any Addilional
Permitted Borrowing outstanding



"Adjudicater’

“Affiliate”

"Agent”

“Agreement”

“Ancitiary Documents”

“Ancillary Rights®

“Annual Service Payment'

*Approved RDD ltem”

“Articles of Association”

iiAsbestos!!

"Assotiated Companiss”

on the last day of the period
referred to in paragraph {a) above;

has the meaning given in paragraph 4.1 of
Schedule  Part 20 (f¥spufe  Resofuffon
Frocedurey,

means, in relation to any person, any holding
company or subsidiary of that person or any
subsidiary of such holding company, and
“holding company”® and “subsidiary” shall have
the meaning given to them in section 1159 of the
Companites Act 2006,

has the meaning given in the Funders' Direct
Agreement;

means this agreement including the Schedule,

megns the Construction Contract, the Service
Contracts and the Performance Guarantees, all
as the same may be amended or replaced from
fime to time;

means such rghts as set out in Seclion 3
(Ancilary Fights) of Schedule Part & ({lLand
Matfersy;

has the meaning given in Schedule Part 14
(Payment Mechanismy;

means an item of Reviewable Design Data which
has been returned or has been deemed to have
been retumed endorsed either “Level A — no
comment” or “Level B — proceed subject to
amendment as noted” by the Authority's
Representative pursuant to the provisions of
Clause 12 {(Design.,  Construction  and
Commissiohing Procass) and Sdhedule Part 8
{Review Procedyre) (provided that in the case of
any ifem of Reviewable Design Data which has
been returned or has been deemed 10 have been
raturned endorsed “Level B — proceed sublect 1o
amendment as noled” DBFM Co has taken
acoount of the Authority's Representative's
comments), as such itsm of Reviewable Design
Data may he varied or amended from time fo fime
in accordance with Schedule Part 18 {Change
Profacof);

means the articles of association for DBFM Co
that are in the Agreed Form,

has the meaning given to it in the Control of
Asbestos Regulations 2006;

means, in respect of a relevant company, =
company which is a Subsidiary, a Holding
Company or a company thal is a Subsidiary of
the ultimate Holding Company of that relevant
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“Authority Assets”

*Authority Change”

“Authority Change Notice’

"Authority Events of Default’

"Authority Party’

"Authority Policies"

“"Aumthority’s Commissioning”

"Authority’s Construction Reguirements”

“Authority’s Maintenance Cbligations”

“Authority’s Post Completion Commissioning”

“Auithority’s Representative”

“Availability Failure”

“Base Case IRR”

company, and in the case of DEFM Co shall
incluge Holdoo and each of the Sharehoiders,
and the term “Associate” shall be inferpreted
accordingly;

means the assels and squiprment of other
properly used by, of on behalf of, the Authosity or
any Authority Party, other than the Faclliies;

has the meaning given in Schedule Pat 16
{Change Profacol);

has the meaning given in Schedule Part 16
(Change FProforoly,

has the meaning given in Clause 39.%;

means any of the Authority's agents, coniraciors
angd sub contractors of any lier and its or their

directors, officers and employees andfor
Community Services Providers and any of the
Community  Services  Providers'  agents,

contractors and sub contractors of any tier and its
or thelr directors, officers and employees at the
Facilites, with the authority of the Authority but
exciuding DBFM Co, any DBFM Co Parly and
statutory undertakers and ulilities and "Authority
Partles” shall be construed accordingly;

means, subject to Clause 27.7, the policies of the
Authority n the Agreed Form as amended from
ifme to fime it gccordance with the provisions of
Ciause 278 and Schedule Part 18 {Change
Protocol);

means the Authority's pre-completion
commissioning activities o be camried out by the
Authority in accordance with Clause 17 {(Pre-
GCompletion Commissioning and Completiony,

rmeans the requirements of the Authority set out
or identified in Section 3 {Authority's Construction
Reguirements) of 8chedule Pant 8 {Tonsfruction
Matiersy a8 amended from ime fo time I
accordance with the terms of this Agreement,

has the meaning given in Clause 23.13;

means the Authority's post-completion
commissicning activities to be carried out by the
Authority in accordance with Clause 18.1 {Post
Completion Commissioning);

means the person so appointed by the Authority
pursuant to Clause B (Represerntialives),

has the meaning given in Schedule Part 14
{Payment Mechanism),

means the projected final blended internal rate of
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"Base Date’

"Base Senior Debt Termination Amount”

“Beneficiary”

‘Business Day”

“Capital Expenditure”

“Gar Park Access Area”

"CDM Regulations”

“Certificata of Practical Complation®

“Change”

“Change in Control”

*Change in Law®

return of the Investors post tax {in raiation to any
tax payahle or to be paid by DBFM Co on the
aggregate of the Subordinated Debt and Equity}
expressed in nominal terms being

has the meaning given in parsgraph 18 of
Section 2 {Unlerprefationy of Schedule Part 1
{Definitlons and Intetpretation);

has the meaning given in Section 6 (Definitions}
of Schedule Part 17 (Compensafion on
Termination),

has the meaning given in Clause 49.3 (Conduct
of Glaims);

means & day other than a Saturday, Sunday or 2
bank holiday in Edinburgh;

means capital expenditure (as such term is
interpreted in accordance with gengrally accepted
aceounting prinsipies in the United Kingdom from
tima to time),

means the area haiched pink on the plan fitled
"Car Park Access” with drawing number L{-}082
Rev A;

has the meaning given in Section 2 (Safely
During Cuonstruction) of Schedule Patt 6
{Consfruction Maiters),

maans a certificate in the relevant form set out in
Schedule Part 22 {Cerlificates);

has the meaning given in Schedule Part 18
{Change Protocol);

means:

(@} any sate or other disposal of any legal,
beneficial or aquitable interest in any or
all of the eguity share capital of a
corporation (including the control aver
the exercise of voting rights conferred
on that equity share capital, conirol
over the right to appoint or remove
directors or the rights fo dividends),
and/for

{b} any other arrangements that have or
may have or which resull in the same
effect as paragraph {a) above,

rmeans the coming into effect or repesl {without
re-anactment or consolidation} in Scotland of any
Law, or any amendment or variation fo any Law,
or any judgement of a relevant court of law which
changes binding precedent in Scotland in each
case after the date of this Agreement;
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“Collateral Agreements”

"“Commencement Date"

“Commercially Sensitive information’

“Commissioners”
“Commissioning Completion Certificate”

“Comwmissioning End Date’

"Community Services”

"Community Services Provider

“Community Use”

"“Compensation Event”
*Compensation Payment”

“Completion Criteria”

“‘Completion Date”

“Confidential Information”

means the Confractor's Colizteral Agreemeant, the
Service Provider's Collateral Agreement, the Key
Sub-Contractor Collateral Agreements and the
Professional Team Collateral Agreements,

means the date of this Agreamant;

means the sub set of Confidential Information
listed In column 1 of Schedule Part 28
(Commerpially Sensitive Informafforry in each
case for the period specifled in column 2 of
Schedule Part 26 {Commercially Sensitive
iformationy,

has the meaning given in Clause 35,3

means a certificate in the relevant form set out in
Schedule Part 22 {Certificates);

meang the date by which the parties’
cormmissioning activities are programmed o be
completed  In accordance  with  the Finat
Commissioning Programme,

means all services provided from the Fadilities as
anvisaged by the Authoritys Construction
Requirements andlor the Service Level
Specification and such other services as may be
notified to DBFM Co by the Authority from time to
time:

means any organisation (excluding for the
avaidance of doubt the Authority providing any of
the Commmunity Services at the Facllities from
time to time;

means use of the Facilities by or at the invitation
of the Authority outside School Hours by the
Authority or an Authority Party;

has the meaning given in Clause 29.10;
hag the meaning given in Clause 46.6;

maans the Compleltion Tests as defined in
Appendix B of Schadule Part 10 (Qutiine
Commissioning Programme) and as may be
applicable to each Phase;

means, in relation to sach Phase, the date listed
in the column headed Phase Completion Date in
the table at Scheduls Part 2A {Deadiine Dates) or
such revised date as may be specified by the
Authority's Representative pursuant to Clause 29
(Delay Events) or such other date as may be
agreed by the parties;

Means:
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"Consenis”

“Construction Contract”

“Construction Phase”

"Gonstruction Quality Plan®

"Contamination”

“‘Gontract Month"

{a} information that ought to be considerad
as confidential (however it is conveyed
or on whatever media it & stored) and
may include information  whose
disclosure would, or would be likely to,
prejudice the commercial interests of
any person, trade secrets, Intellectual
Property Rights and know-how of
either party and ali personal data and
sensitive personal data within the
meaning of the Data Protection Act
1988 and

(b Commercially Sensitive Information;

means all permissions, consents, approvals,
cettificates, pEMILS, licences, statutony
agreements and authorisations required by Law,
and all necessary consents and agreemenis from
any third parties {including, without imitation, any
Planning Permisgsion), needed to carry out the
Project Operations in accordance with this
Agreement;

means the design and build contract dated the
same date as this Agreement betwesn DBFM Co
and the Contractor {which, as at the date of this
Agreement, & in the Agreed Form) as amended
or replaced from time to time in accordance with
this Agreement;

means in respect of a Phase the pericd from and
including the dale of axecution of this Agreement
io and including the relevant Phase Actual
Completion Date;

means the document at Section & (Qualify Plans
(Design and Constuctiom) of Schedule Part 6
{Construction Matters);

means alb or any poliutants or contaminants,
including any chemicad or industrial, radioactive,
dangerous, joxic or hazardous subsisnce, waste
or residue (whether in solid, sembsolid or fiquid
form or a gas of vapour) and inchiing without
imitation genetically modified organisms;

means a calendar month provided that:

{a) the first Conttact Month shall be the
period from and inchuding Payment
Commencement Date 1 to and
including the last day of the calendar
month in whiich Payment
Commencement Dats 1 falls; and

{b} the last Contract Month shall be the
period from and including the first day
of the calendar month in which the
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*Contract Year

“Contracting Associate"

“Gontractor

"Contractor's Collateral Agreement”

“Contractor's Site Manager”

"‘Contractors Site Rules”

“Gonvictiong”

“Core Times”

Expiry Date or Termination Date {as the
case may be} falls to and including the
Expiry Date ar the Termination Date (as
the ¢ass may be);

means tha perod of twelve {12} calendar months
commencing on and including 1 April and sach
sibsequent peripd of fwelve (12} calendar
months commencing on each anniversary of 1
Aprtl, save for the first Confract Year which shall
be the pericd commencing on the date of thig
Agreement and ending on the next 31 March and
the finad Condract Year which shall be the period
ending on the date of expity or earlier termination
of this Agreement (as the case may be) and
commenging on the precading 1 April;

means the Contractor, any Service Provider and
any other entity which performs on behalf of
DBFM Co any material function in connection
with this Agreement or the Project Operations;

means Kier Consfruction Limited, rading as Kier
Construction  Scofland  {Company  Number
02089533, bhaving #s registered office at
Tempsford Hall, Sandy, Bedfordshire, 818 2BD
engaged by DBFM Co to carry out the Works and
any substitute design andior bullding contractor
engaged by DBFM Co as may he permitted by
this Agraement;

means a collateral agresment among the
Authority, DBFM Co and the Contractor in the
form set out in Section 1 of Schedule Part 8
{Collateral Agreements);

means the manager to be appointed by the
Contractor for purposes of supervision of all day-
io-day activities on the Site;

means the Contractor's rules, applicable on the
Site to the Authority, GBFM Ce, the Conifractor
and their respective sub-contractors and
suppliers of every tier during the consiruction of
the Facilities;

means other than in relation 1o minor road traffic
offences, any previous or pending prosscutions,
gonvictions, cautions and binding-over orders
{including any spent conviclions as contemplated
by section 1{1} of The Rehablifation of Offenders
Act 1674 by virtue of the exemptions specified in
Part | of Schadule 1 of the Rehabilitation of
Cffenders Act 1874 {Exceptions} Order 1875 (St
18751023 and the Rehabitifalion of Offenders
Act 1874 (Exclusions and Exceptions} {Scotland}
Order 2003 Scottish 81 2003/231) or any
replacement or amendment 10 those Orders);

has the meaning given fo it in Schedule Part 14
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"Culvert Works Area”

“DBFM Co Event of Default”

“DBFM Co-Party"

"DBFM Ca’s
Commissioning’

Post-Completion

‘DBFM Co’s Pre-Completion Commissioning”

"DBFEM Co's Proposals®

"DBFM Co's Remedial Servicos”

“DBFM Co’s Representative”

"Decanting and Decommissioning®

“Deduction”

‘Desmed Liability”

“Default interest’

*Dafault interest Rate”

“Dafects”

(Payment Mechanism);

means the area hatched orange on the plan fitled
*AR 6 Culvert Works Area" with drawing number
L{-3087 Rev B;

has the meaning given in Clause 40 (DBFM Co
Events of Default};

means [DBFM (Co's agents and coniractors
{inciuding without timitafion the Contractor and
the Service Providers) and its or their sub-
contractors of any fier and its or their gdirectors,
officers, empioyaas and workmen in relation fo
tha Project “DBFM Ceo Parties” shall be
construed accordingly;

means DBRFM Co's commissioning activities
caried out in accordance with Clausa 18.4;

meang DBFM Co's commissioning activities
carried out in accordance with Clause 17 (Pre-
Complefion Commissioning and Completion,

means the document at Section 4 (DBFM Cos
FProposalsy of Schedule Part 6 (Construction
Maffersy as amended from fme {o thme in
accordance with Clause 33 (Change Profocol);

means any activilies o be performed by or on
hehalf of DEFM Co pursuant to its rights under
Clause 23.15;

means the person appointed by DBFM Co
pursuant to Clause 8 {Representalivesy,

has the meaning given in Clause 18.8;

means 2 deduction to be made in caloulating a
Monthly  Service Payment, calculated in
accordance with Section 3 {Deductions from
Monihly Service Payments) of Schedule Part 14
{Paymesnt Mechanizm),

has the meaning given in Clause 48.7.3;

means any increased margin that is payable {o
the Senior Funders or which accrues as a result
of any payment due to the Senior Funders rot
being made on the date on which it is due;

means 2% over LIBOR;

means any defect or fault in the Works and/or the
Facilittes {not being & Snagging Mestier} which
scours due to a failure by DBFM Co to mest the
Authority’'s Construction  Regquirements  andfor
DBFM Co's Proposals or otherwise to compiy
with its obligations under this Agreement;
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“Delay Event”
*Derogated Low Value Change”

“Design Data”

“Design GQuality Plan”

*Direct Losses”

*Disgloged Daty”

“Digcriminatory Change in Law”®

has the meaning given in Clause 28.3;

has the meaning given in Schedule Part 18
(Change Frofocof);

means alf drawings, reports, documents, plans,
software, formulas, calciations and cother data
relating to the design, construction, testing and/or
operation of the Facilities;

means the document at Seclion § (Quallty Plans
(Design and Construction)iof Scheduls Pard 8
(Construction Mafters),

means, subject to the provisions of Clause 54.1,
ail damage losses, liabilities, claims, actions,
costs, expenses {including the cost of legal or
professional services, legal cosis being on an
ggenticiient, client paying basis}, procesdings,
demands and charges whether arising under
statute, contract or at common law bui, to avoid
doubt, excluding Indirect Losses,

maans any Design Data and any other written
information, date and documents made available
or issued to DBFM Co or any DEFM Co Party in
connection with the Project by or on behalf of the
Authority {or any Authonty Parly) whethetr on,
hefore or after the execution of this Agreement;

means any Change in Law the effect of which is
{o discriminate directly against;

{a) facilities whose design, construction,
financing and operation are procured
under the hub programme f{or any
successor inftiative applying principles
similar to these of the hub programme)
in relation {0 other similar projects; or

{b} companies undertaking projects
procured by confracts under the hub
programme (or any successor initiative
applying principles similar to thoss of
the hub programme} in relation to other
companies undertaking simitar projects;

or

{c) the East Ayrshire Leaming Campus,
Kilmamock in relation fo other similar
facifities: or

{d) DBFM (o in relation o other
companies,

save
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“Distribution”

“Distribution Date™

“Dividend”

“Dispute”

n

"Bispute Resoclution Procedure

“DRS Timetable™

"Emergency”

"Encumhbrance”

“Environmental Information

i where such Change in Law is in
response 10 any act or omission on
the part of DBFM Co which is Hegal
fother than an act or omission
rendered illegal by virtug of the
Change in Law itself);

ii. that such aclion shall not be
deemed o be discriminatory solely
oh the basis that its sffect on DBFM
Co iz greater than its effect on other
gompanies; and

that a change in taxes or the introduction of a tax
affecting companies generally or & change in
VAT shall be deemed not to be discriminatory in
any circumnstances {to avoid doubt, such changes
being given effect in sccordance with Clause 35
(VAT and Construclion Industry Tax Deduction
Schemel,

has the meaning given in Schedule Part 23
(Refinancing)  (excluding limb (b} of that
definition);

means a dale during the Project Term or after its
expiry on which DBFM Co intends to make a
Distribution;

means any dividend or distribution made or paid
by DBFM o on its share capital;

has the meaning given in paragraph 1 of
Schedule Part 20 (Dispute  Resolution
FProcedure),

means the procedure set out in Schedule Part 20
{Dispute Resolution Procedure),

has the meaning given in Clause 23.16;

means an event causing or, in the reasonable
opinion of a party, threatening to cause death or
injury to any individual, or sertous disruption to
the lives of a number of psople or extensive
damage {0 properdy, or contamination of the
environment, in each case on a scale beyond the
capacity of the emergency services or preventing
the  Services operaling under  normat
circumstances and requiring the mobilisation and
organisation of the emergency services;

means any option, right of pre-emption, pledge,
security, interest, lien, charge, mortgage, lease,
ficence, claim, condition, retention of other
encumbrance or restriction whether imposed by
agreement, by law or otherwise;

{Scotland} means the Environmental Information {Scotland}
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Regulations”

"Equipment”

“Equity”

"Estimated Deductions”
"Estimated increased Maintenance Costy’

“Exam Periogd”

“‘Excusing Cause"

“Existing Facilities”

“Expiry Date”

*Facilitieg”

‘Fees Regulations”

‘Final Commissioning Programme”

“Financiat Glose”

Regulations 2004 together with any guidance
andfor codes of practice issued by the Scottish
Information Commissioner or relevant
Government Depariment in relation {o sush
regulations;

has the meaning given in Schedule Part 11
{Equipment);

means the aggregate subscription price paid by
the Shareholders for the ordinary share capital of
DBFM Co;

has the meaning given in Clauss 34.2.1;
has the meaning given in Clause 23.7;

means, each period during which the Authority is
utilising the Existing Facility for the purposes of
(a) setfiing up examination rooms and any
supporting facilities for the purposes of holding
examinations; and (b)_ holding examinations,
which shall be notified to DBFM Co by the
Authority no iaster than 1 December in each
Contract Year prior o the Phase 1 Actugl
Completion Date;

has the meaning given in Clause §1.2;

means the existing school shown shaded grey on
the plan ttled Damclition Plan set out in Section 4
of Schedule Part 5 {Land Matiars),

means midnight on 30 Margh 2043,

means the buildings and other facllities, {ogether
with aill supporting infrastructure (including the
Plant and the Equipment procured by and which
DBFM Co is responsible for pursuant to the
Authority's  Construction  Requirements  and
Schedule Part 11 (Equibment)), external hand-
standings, specialist swfaces and other
amenfiies located op the Sile {including as a
minimurn all aspects detasiled within Appendix B
fo Section 1 {Service Level Specificationy of
Schedule Part 12 {lenvice Reguirements)y, as
reguired to enable DBFM Co to comply with its
obligations under this Agreement (but under the
exclusion of the Culvert Works during the
Operational Term), all as the same may be
varied, amended or supplemented frem time to
fime in accordance with this Agreement;

means the Freedom of Information (Fees for
Required Disclosure {Scottand)) Regulations 2004;

means the programme jointly developed and agreed
by the Authority and DBFM Co in accordance with
the previsions of Clause 17.1;

means the date of this Agreement;

124



“Financial Model”

“First Party”

“FOHSIA"

“Forse Majeure”

“Funetional Areg”

“Funders”

"Funders’ Direct Agreement”

“Funding Agreements’

“Funding Default’

means the computer spreadsheet meds! for the
Project incorporating statements of DBFM Co's
cashfiows including all expenditure, revenues,
financing and taxation of the Project Operafions
togsther with the profit and loss accounts and
balance sheets for DBFM Co throughout the
Project Term accompanied by details of all
assumptions, calculations and methodology used
in their compilation and any other documentation
necessary or desirable to operate the model in
the Agreed Form, as amended from time ¢ time
in accordance with the terms of Clause 37
{Financial Model);

has the meaning given in Clause 35.3;

maans the Freedom of Information {Scotland} At
2002 and any subordinate legistation (a3 defined
in section 73 of the Freedom of Information
{Scottand) Act 2002} made under the Freedom of
Information (Scotiand} Act 2002 from time to time
together with any guidance andfor codes of
practice issued by the Socoitish Information
Commissioner or relevant Government
department in relation 1o such Act;

has the meaning given in Clause 31 (Forge
Majeure).

means an area of the Facilities identified as such
in Appendix 2 to Schedule Part 14 (Fayment
Mechanismy;

means all or any of the persons who provide
firancing or funding in respect of the Project
Operations  under the Funding Agreements
ineluding Morddeutsche Landesbank Girozentraie
and Mord/LB Luxembourg S.A, Covered Bend
Bank and, where the context s petmits,
praspeative financiers ar funders,

meaans the agreement o be entered info between
the Authority, the Senior Funders and DBFM Go
in the form set out in Schedule Part 4 (Funders’
Direct Agreemeniy,

means all or any of the agreemenis or
instruments to be entered into by DBFM Co or
any of its Associates relating o the financing of
the Project Operations {including the initial
Funding Agreemenis and any agreements or
instruments to be entered inte by DBFM Co or
any of its Associates relating to the rescheduting
of their indebtedness or the refinancing of the
Project Operations),

means an Fvent of Default as <defined in the
Credit Agresment;
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*Good Indusiry Practice”

‘Goversmeant”

"Ground Physical and

investigation”

Geophysicai

“H&S Conviction”

"Handhack Amount”

"Handback Bond®

*Handback Certificats”

"Handback Programme’

‘Handkack Reguirements”

“Handback Works”

*Health and Safety Regime"

“High Value Change Sfage 2 Submission”

“Holdco”

means using standards, practices, methods and
procedures conforming 1o e Law and exercising
that degree of skill and care, difigence, prudence
and foresight which would reasonably and
ordinarily be expected from a skiled and
experienced person engaged in a similar type of
undertaking under the same or similar
circumstances;

means the government of the United Kingdom or
the Scotfish Ministers:

means the investigation of all the ground physical
and geophysical conditions of and surrounding
the Site and of any extranecus materials in. on or
upder the Site {including its surface and subsoil}
to enable the Facliities to be designed and
gonstructed and the Works 1o be carried out with
due regard for those conditions and the seismic
activity (if any) in the region of the Site;

hag the meaning given in Glause 40.1.5;

has the meaning given in Schedule Part 18
{Handback Procedurs);

has the meaning given in Schedule Part 18
{Handback Procedure);

means the cerificate of confirmation that the
Faciliies comply with the  Handback
Regultements in the relevant form set out in
Schedule Part 18 {(Handback Procedure),

has the meaning giver jn Schedule Part 18
{(Mandback Procedurs);

has the meaning given in Schedule Part 18
{Handback Procenlure);

has the meaning given in Schedule FPart 18
{Handback Procedure);

means the Food Safety Act 1980 (and associated
regulations}, the Health & Safety at Work efc. Act
1674 [(and associated regulations), the Fire
{Scotland) Act 2005 {and associated reguiations
including the Fire Safety {Scotland} Reguiations
2008}, the Enviropmental Protection Act 1880¢
and the Water Industry {Scotland) Act 2002 and
any similar or analogous health, safety or
environmental legislation in force from time to
time;

has the meaning given in Schedule Part 16
{Change Profocoly;

means HUB SW EALC HOLD COQ LINMITED
{Company  NumberSC507828) having ifs
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“Holding Company”

“Hours for Programmed Maintenance’

“Hours of Operation”

"hubeo'

“Identified Asbestos”

“Indemnifier

“Independent Tester’

“Independent Tester Contract”

“Indirect L.osses”

"Information”®

“Information System”

“initial Funding Agreements”

“Insurance Proceeds Account’

“Insurance Proceeds Account Agreement’

registered office at Suite 1a Strathclyde Business
Park, Willow House, Belishill, Lanarkshire, ML4
3PE;

has the meaning given fo & in section 1153 of the
Companigs Act 2006;

has the meaning given in Appendix 2 of Schedule
Fart § (Review Procedurs),

hag the meaning given in Appandix 2 of Scheduls
Part 8 (Review Procedurs);

means HUB SQUTH WEST SCOTLARND
LIMITED (Company number 8C431389), having
fis rogislered office at Suite 1a Strethclyde
Business Park, Wilow House, Belishill
Lanarkshire, ML4 3FB;

means Asbestos idenfified in the Management
Survey;

has the meaning given in Clause 48,3 (Condtict
of Claimsy,

means CAPITA PROPERTY AND
INFRASTRUCTURE LIMITED =2 company
registered in England & Wales with Company
Number 02018542 and registered office at 71
Victoria Strest, Wesiminster, London, SWH1H XA
or such substitute independent tester as may be
permitted pursuant to this Agreement;

means the contract dated the same date as this
Agresement in the form sef out In Schedule Part
13 {Independont Tester OContracfi or any
replacement thereof among DBFM Co, the
Authority and the Independent Tester;

has the meaning given in Clause 54.1
(Exclusions and Limits on Lisbility);

has the meaning given under section 73 of the
Freadom of Information (Scolland) Act 2002;

means a system for genersfing, sending,
receiving, storing  or otherwise  processing
alectronic communications;

meahs the Senior Funding Agresments and the
Subordinated Funding Agreements in the Agreed
Form;

means the account numbered [ i the
joint names of DBFM Co and the Authority with
the Account Bank {as defined in the Credit
Agresment};

means the agreement in the form sel out in
Schedule Part 25 (/nsurance Proceeds Account
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“Insurance Term"®

*Insurances’

“nsured Revenue”

“intellectual Property”

“Inteifeciual Property Righis’

“Interest”

“Interim Project Report”

Agreementy;

means any tarm andfor condition required o be
included in a policy of insurance by Clause 53
{insurance} andfor Schedule Part 15 {insurance
Requirements) but excluding any risk;

means, as the context requires, all or any of the
insurances required to be maintained by DBFM
Co pursuant to this Agreement;

means the projected Unavoidable Fixed Cosis
and Senior Debt Service Costs of DEFM Co;

means all registered or unregistered trademarks,
service marks, patents, registered designs, utility
models, applications for any of the foregaing,
copyrights, unregistered designs, the sui generls
rights of extraction relating to databeses, trade
secrets and other confidential information or
krow-how,

means ihe Inisilectual Property which {or the
subiect matter of which) is created, brought into
exisience, acquired, used of intended to be used
by DBFM Co, any DBFM Co Parly or by other
third parties {for the use by or an behalf of or for
the bensfit of DBFM Co} for the purposes of the
design or construction of the Facilities, the
cperation, maintenance, improvement andfor
testing of the Faciliies or the conduct of any
other Project Operation or otherwise for the
purposes of this Agreement;

means any interest in Relevant Debt paid by
DBEM Co;

neans:

(a) The report to be produced by PBFM Co
on request of the Authorily pursuant to Clause
4.8 (Funding Defaull} which report shall contain
all information pertaining to the occurrence of the
relevant Funding Default (including without
fimitation details of any action taken by the Senior
Funders, any discussions that have faken place
with the Senior Funders and if the Senior
Funders intend {o issue a waiver in respect of the
Funding Defsult) as the Authority (acting
reaspnably) deems necessary together with a
programmme of action which will, if performed,
remedy or otherwise resolve the matter which
gave rise to the Funding Default; or,

(b} Where Senior Funders have requested
that DBFM Co provide them with a report in
reiation to the relevant Funding Default, a copy of
such report, together with any updates or follow-
on reports requested by the Senior Funders,

128



*Investors”

e

“Key Sub-Contractor’

*Key Sub-Contractor Coliateral Agreemenis”

“Law”

"LIBOR”

means the Sharsholders and the holders of tha
Subordinated Deabt in &ach case for the time
heing;

means information technology systems, hardware
and software;

means the sub-contractors appointed to eenduct
the work packages detailed in parts (8) o {g) of
this definition throughiout ihe term of this
Agreemsnt.

The aforementioned works packages are:

{a) concrete framea and siairs,

{b} stryctural steahwork;

{c} roof lights,

(dy wall cladding

(e} Curtain walling and windows

(fy lifts; and

{g} mechanical and electrical engineering,
sprinklers and plumbing;

means the coliateral agreement among the
Althority, DBFM Co, the Conlractor and the Key
Sub-Condractora in the form set out in Section 3
of Schedule Part 9 {Cofiaforal Agreemsnis);

means.

(@) any applicabie statute or proclamation
of any delegated or subordingte
legislation;

{b} any enforceable comimunity right within
the meaning of section 2{(1) of the
European Communities Act 1872,

{c} any applicable guidance, direclion or
determingtion with which the Authority
and/or DBFM Co is bound to comply o
the extent that the same are published
and publicty available or the existence
or contents of them have been notified
to DBFM Co by the Authority; and

{d) any applicable judgement of a relevant
court of law which s a binding
precedent in Scatland,

in each case in force in Scotland;

has the meaning given to that term in the Credit
Agreement;
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“{ ong Stop Date”

“Loose Fumiture and Equipment hstallation”

"Low Valug Change’

“Maintenance Works"

"MaHcious Damage Report”

“NManagement Survey”

“Medium Value Change’

“Method Statements”

“Monthly Service Payment"

“Monthiy Service Report”

“Operational Functionality”

means the dates in relation tv each Phass
detailed in the column headed “long Stop Date”
in the table set out in Schedule Part 2A (Deadling
Dates);

means the element of DBFM Co's Post
Completion Commissioning identified in column 4
of the row titled "Rooms/areas” setoutin Table A
at Appendix A of Schedule Part 10 {Dulline
Commissioning Programme);

has the meaning given in Schedule Part 16
{Changs Protocal),;

means any works for maintenance or repair of the
Facilittes thatl are necessary {0 ensure that the
Facllites are maintained in accordance with
Service Level Specification and Method
Statements and that the Facilities comply with the
Authority's  Construction  Requiremenis  and
DBFM Ca's Proposals (including, without
fimitation, the renewal or replacement of any
Plant or equipment) throughout the Project Term;

has the meaning given in Clause 49A.2. 1,

means the Managerment Sdrvey in the Agreed
Form;

has the meaning given in Schedule Part 18
{Change Protacoly;

means the method of providing a Setvice as set
out or identified in Section 2 (Method Statements)
of Schedule Part 12 (Service Reguirements) as
amended from lime o time in accordance with
Clause 33 {Change Profocoly and Clause 22 {The
Services);

has the meaning given in Schedule Part 14
{Payment Meschanism).

means a monthly report to be prepared by DBFM
Co and provided lo the Authority in accordance
with the relevant provisions in Section 1 {Service
Lave! Spacification} of Schedule Part 12 {Service
Requiramenis),

means the requirements of the Authorily in
reiation to:

{a) in the case of 1:1250 scale andfor 1:500 scale
development control plans and/or sile plans the
following matters:

(i) the locations of the points of access to and
within {he relevant Site;

{ii} the footprint, location, sizing and orientation of
each of the buildings, in refation to each other
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“‘Operational Insurances”

“‘Pperational Term”

"Option Period”

“Original Senjor Commitment’

"Qutline Commissioning Programme’

“Participant’

and the surrounding areg at the relevant Site;

{iy the adjacencies of the areas within the
buildings at the relevant Site;

(iv) the layout of the relevant Site;

{v} the provision, positioning and location of
roads, fooipaths, car parks, accesses and
cireulation areas within the relevant Site; and

{vit the provision and seting ol of all
landscaping and amenity ground within the
relevant Site;

(b} in the case of 1:100 scale and 1:200 scale
ficor plans the following matters:

i} the function, positioning, sizingfereas and
layout of Areas within each relevant building.

{iy the relationship and adjacencies between
areas in each relevant building and,

(i} the points of access to and within the areas in
each relevant building; and

{c) in tha case of 1:50 scale loaded room layout
drawings, the location of eguipment, furniture,
fittings and user terminals in that area of each
refevant buiding,

but only insclar as each of the malters fisted in
{a) to {c) above relate to or affect the provision of
Commiunity Services at the Facllity;

means the insurances reguired by Clause 53.2
and “Operational Insurance” means any one of
such insurances;

means in respect of a2 Phase the period from the
Phase Actual Completion Dais unlif the end of
the Project Term,

has the meaning given in Clause 53,143
{(Uninsurable Risks),

meahs the amount committed under the Senior
Funding Agreements as at Finanolal Close [as
adjusted 1o lake info account any Qualifying
Changey,

means the programme satling out the standards,
specifications, procedures and other
requirerments for the carrying out and completion
of the commissioning activities of the parties set
out in outline in Schedule Fart 10 {Culine
Commissioning Programme);

has the meaning given in the Territory Partnering
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*Payment Commencement Date”

“Payment Commencement Date 1
“Payment Commencement Date 27
“Payment Mechanism”

“Parformance Failure”

"Performance Guarantees”

"Permitted Borrowing”

“Permitted Transfer Pariicipant”

Agisgment,

means, as the context requires, the Payment
Commencement Date 1, andfor the Payment
Commencemant Date 2:

means the Phase 1 Actual Comglstion Date;
means the Phase 2 Actusl Completion Date;

means Schedule Part 14 (Payment Mechanisnty,

has the meaning giver in Section 1 of Schedule
Part 14 (FPayment Mechanism),

means the guaraniees to DBFM Co in respect of
the Consfruction Confract and the Service
Contract which, as at the date of this Agreemant
are in the Agreed Form,

means without double-counting, any:

{m) advanee to DBFM Co under the Senior
Funding Agreements;

{) Additional Permitted Borrowing;

o] nat used; and

(e} inferest and, in respect of the original

Sepior Funding Agreements only (as
entered intn at the date of fhis
Agreement, priot to any subsaquent
amendment), other amounis accrued
or payable under the ferms of such
originai Senigr Funding Agresmenis,

except whana the amount referrad to in
paragraphs [a) to (d) above is or is
being used to fund a payment of Default
Interest on any Additional Permitted
Borrowing;

means each of the following:

{a} a Participant which is a health board
established under section 2 of the
National Health Service (Scotland) Act
1978; or

{b} a Participant which is a fire authority
gonstituted under the Police and Fire
Reform {Scottand) Act 2012; or

(c) & Paricipant which is a police authority
congtituted under the Police and Fire
Reform (Scotland) Act 2012, or

{d} the Scottish Ambulance Senice
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“Phase’

"Phase 1"

“Phase 1 Access Site”

"Phase 1 Actual Completion Date”

"Phase 1 Completion Date”

“Fhase 1 Construction Bite"

*Fhase 2"

"Phase 2 Actual Compiletion Date”

constituted in terms of constituted in
terms of the Scottish Ambulance
Sarvice Board Order 1899/888: or

{e} the Sooitish Court Service conslituted
under the Judiciary and Courls
{Scotland} Act 2008;

but specifically excluding their successors or
assignees (the provisions of Section 2,
Paragraphs 9 and 10 of Schedule Part 1 belng
spacifically disapplied for the purposes of this
definition)

reans, as the context may reguire, Phass 1,
Phase 2, Phase 3 and/or Phase 4 and "Phases”
shail be construed accordingly;

means the construction of the main building, main
car park, and hard and soft landscaping in
relaton to the Project on the Phase 1
Construction Site;

means the area hatched blue on the pian titled
AR 2 Phase 1 Access Site with drawing number
L{-1080 Rev A

means the later of;

(&) the date of the Cedificate of Practical
Completion issued by the Independant
Tester in respact of Phase 1 pursuant
to Clause 17.12; and

{ subject to Clause 14.5, the Phase 1
Completion Date;

means {subject (o Clause 29 (Delay Evenis)) the
dgate described as such in Schedule Part 2A or
such nther date as the parties may agres,

means the area halched red on the plan tifled
"ARZ Phase 1 Construction Site® with drawing
number L{-}051 Rev K;

means the demolition of the existing school, hard
and soft landscaping, synthetic pitches_formation
in relation to the Project on the Phase 2
Construction Site;

means the later of

{a) the date of the Certificate of Practicsl
Completion issued by the independent
Tester in respect of Phase 2 pursuant
to Clause 17.12; and

(b) subject to Clause 14.5, the Phase 2
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"Phase 2 Completion Date"

“Phase 2 Construction Site™

"Phase 3"

“Phase 3 Actual Completion Date”

“Phage 3 Completion Date”

"Phase 3 Construction Site”

‘Phase 4

‘Phase 4 Actual Completion Date”

"Phase 4 Completion Date”

"Phase 4 Construction Site"

“Phase Actual Completion Date”

Completion Date,

means (subject to Clauge 28 (Delay Events)) the
date described as such {n Schedule Part 2A or
such other date as the parties may agree;

means the area hatched red on the plan ttled
*AR3 Phase 2 Construction Site” with drawing
number L{-}053 Rey F;

means the completion of the synthetic pitches
and hard and soft landscaping in relation o the
Project on the Phase 3 Construgtion Site;

means the later of

fad the date of the Certificate of Practical
Completion issued by the independent Tester in
respact of Phase 3 pursuant to Clause 17.12; and

() sublect fo Clause 445 the Phase 3
Comgiletion Date;

means {subject to Clause 29 (Delay Events)) the
date described as such in Schedule Part 2A or
such other date as the parties may agree;

meaans the area hatched red on the plan fitled
"AR4 Phase 3 Construction Site” with drawing
number L{-}054 Rev F;

means the complation of the grass pitch and hard
and soft fandscaping in ralation to the Project on
the Phase 4 Congtruction Site;

means the later of:

{a} the date of the Certificate of Practical
Completion issued by the independent Taster in
respect of Phase 4 pursuant to Clause 17.12; and

{b} subject to Clause 14.5, the Fhase 4
Completion Date;

means {subject to Clause 29 {Delay Evenis)) the
date described as such in Schedule Part 2A or
such other date as the parties may agree;

means the area haiched red on the plan tted
"ARS Phage 4 Construction Site" with drawing
number L(-}055 Rev E;

means, as the context may require, the Phase 1
Actusl Completion Date, the Phase 2 Actusi
Compigtion Date, the Phasze 3 Actust Compistion
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"Phase Completion Date"

&

"Physical Damage PoRoies

“Planning Approval®

“‘Pianning Permission”

“Plant®

“Post Completion Commissioning”

“Pounds Sterling”

“Professional Team™

“Professional Team Collateral Agreemenis”

*Programme’

Date andior the Phase 4 Actual Completion Date;

means, as the context may require, the Phase 1
Completion Date, the Phase 2 Completion Date,
the Phase 3 Completion Date andfor the Phase 4
Completion [ate;

means the policies of insurance referred o in
paragraph 1 {Confractors’ 'All Risk’ insurance) of
Section 1 (Policies to be Taken Quf by DBFM Co
and Maintained BDuring the Consfriction FPhase)
and paragraph 1 {Property Damage) of Section 2
{Folicles o be Taken Quf Ry DBFM (o and
Maintained from the Relovant Phase Aclusl
Completion Date throughout the Operafionat
Termy of Schedule Part 15 {Insurance
Reguiraments),

means detailed planning consent for the Project
having approval number 15/0375/PF and dated
25 September 2015;

means any planning permission, approval of
reserved  maillers, listed bullding  consent,
conservation areas consent and/or other consent
or approval reascnably required from {ime o ime
for construction and/or operstion of the Fadilities
{inciuding without linitation for any Authority
Change and the Planning Approval):

means the infrastructure systems, huilding
systems, fixed, and immovable equipment
systems, installed as part of the Works or
pursuant to an Authority Ghange as replaced
from time to time;

means, as appropriate, DBFM Co's Pest
Completion Commissioning andfor the Authority's
Post Completion Commissioning;

maans the currency issued by the Bank of
Engiand from time to time;

means the subcontractors appointed to complete
the following works packages:

{a) the architect,

{b} the civil and structural engineer; and

¢} the mechanical and slectrical engineer,
means the form of collateral wamanty forming
part of the appoiniment of the ralevant member of
the Professional Team being substantially in the
form of the Key Sub-Contractor Collateral

Agreement;

means the programme set out in Schedule Part 7
{(The Programme) as revised and issued by
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DBFM Co (or on its behalf) from tme to time
pursuant to Clause 14 {Programme and Dates for
Compistion);

“Programmed Maintenance” means the maintenance work which DBFM Co is
to carry out in accordance with Schedule of
Programmed Maintenance;

"Programmed Nlaintenance Information” has the meaning given in Clause 23.3;
"Prohibited Act” has the meaning given in Clause 44 (Corrupt
Gifts and Payments),
“Project’ has the meaning given in recital (c);
*Project Data” means:
(a) all Design Data;
(b all drawings, reports, documents, plans,

software, formulae, calculations and
other data relating to the provision of
the Services; and

(c) any other materials, documents and or
data acquired, brought into existence or
used in relation to the Project
Operations or this Agreement;

‘Project Documents’ means the Ancillary Documents and the Funding
Agreements;

“Project IRR” meansg -

“Project Operations” means the carrying out of the Works, the carrying
out of DBFM Co's Pre-Completion
Commissioning and DBFM Co's Post-Completion
Commissioning, the management and provision
of the Services and the performance of all other
obligations of DBFM Co under this Agreement

from time to time; .
“‘Project Term” means the period commencing at midnight on the

date of this Agreement and ending on the earlier

of the Expiry Date and the Termination Date;

“Protecting Vulnerable Groups Scheme” means the Scottish Government's membership
scheme to help ensure that people who have
regular contact with children and protected adults
through paid or unpaid work do not have a known
history of harmful behaviour;

“Qualifying Change” means (unless expressly stated otherwise).
(a) a Low Value Change in respect of
which the partiss have agreed the

method of implementation; or

(b} a Medium Value Change in respect of
which the Authority has issued a
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‘Quality Plans”

"Rectification Pericd”

“Refinancing”

“Reinstatement Plan®

"Reinstatement Works”

"Relevant Authorify”

“‘Relevant Change in Law'

"Relevant Deht’

"Relevant Discharge Terms”

gonfirmation  notice  pursuant  to
paragraph 7.1.1 of Section 3 {Medium
Value Changes) of Schedule Part 18
{Change Frotocoll; ¢

{c} a High Value Change which has
received Stage 2 Approval pursuant to
paragraph 8.2.1 of Section 4 (High
Valis Changes) of Schedule Part 16
(Change Profocol),

in each case provided that any
necessary changes required to be
made ta any Project Document andior
Ancillary Document  pursuant 1o
Schedule Part 16 (Change Frolocol)
have been given effsct {0 and bscome
uncenditional,

means the Besign Guality Plan and Construction
Quality Plan, vrepared in accordance with
Section 8 (Quality Flans (Design and
Construction)) of Schedute Part 6 (Construction
Matters), and the Services Quality Plan, prepared
in accordance with Section 3 (Service Quality
Flamy  of Schedule Part 12 (Service
Requirements}, as required to be implemented by
DBFM Co in accaordance with Clause 20 {Quakty
Assurancey,

has the meaning given in Schedule Part 14
{Payment Mechanismy,

has the meaning given in Schedule Part 23
{(Refinancingy,

has the meaning given in Clause §3.22
{Reinstatemanty,

has ihe meaning given in Clause 53,222
{Reinslatementy,

means any court with the relevant junsdiction and
any local, national or supra-national agency,
inspectorate, minister, ministry, official or public
or statutory person of the government of the
United Kingdom, or of the European Union, {or of
the Scoftish Government or the Scotfish
Parliament);

has the meaning given in Clause 32.3 (Changes
in Lawy,

means all sums advanced fo DBFM Co from time
o time under a Funding Agreement other than
Senior Debt;

has the meaning given in Schedule Part 27
(Relevant Discharge Terms),
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“Reifevant Event”

*Relevant incident’

‘Retevant Fayment”

‘Relgvant Proceeds”

"‘Refevant Service Transfer Date”
"Relevant Tax Liability"

"Relief

“Relisf Evenis”

“Request for Information”

*Required Action”

“Reserved Rights”

“‘Restricted Person®

“‘Retail Prices Index” or "RPI

has the meaning given in Schedule Part 18
{Change Profocof);

has the meaning given in Clauge 53,222
(Reinstaterment);

has the meaning given in Clause 53.14.3;

has the meaning given in Clayse 83223
{Reinstatement),

has the meaning given in Clause 25.1;
has the meaning given in Clause 46.7.3;
has the meaning given in Clause 48.7 1;

has the meaning given in Clause 30 (Refisf
Events);

has the meaning set out in the FOLE)A or the
Environmental Information (Scotiand)
Regulations as relavant (where the maaning set
out for the term “request’ shall apply);

haes the meaning given in Clause 24.7;

means the matter referred to in Section 2 of
Schedule Part 5 {Land Mattersy,

means either:

(=) a3 person {cther than g Parlicipant
providing or proposing it provide
gducational services of a similar nature
o those provided or contemplated by
the Authority at the time in question; or

£} any person who has a material interest
in the production of iohacco products
andior alcoholic beverages;

means the Retal Prices Index (Al ltems) as
published by the Office for National Statistics
from time to time {the “Index’}, or, failing such
publication or in the event of & fundamental
change to the Index, such other index as the
partics may agree, or such adjustiments to the
Index as the parties may agree (in each case with
the intention of putting the parlies in no better nor
worse position than they would have been in had
the Index not ceased t¢ be published or the
relevant fundamental change not baen made) or,
in the event that no such agreement is reached,
as may be determined in accordance with the
Cispute Resolution Procedure;

128



*Reviewable Design Data”

"Revised Senior Debt Termination Amount”

*Room Data Sheets”

“School”

“School Day”

“Sehool Hours”

*Bechool Representative”

#8chedule

“Schedule of Frogrammed Maintenance’

“Seottish Futures Trust”

"Second Party”

"Security Agent”

"Senior Debt”

"Senior Debt Service Costs”

means the Design Dala lisled at Section 5
{Reviewable Design Dala) of Schedule Part 8
{Consiruction Mallersy,

has the meaning given in Section & (Definitions)
of Schedule Part 17 (Compensalion on
Termination);

has the meaning given in Seclion 6 {Room Dala
Sheefs} of Schedule Part 6 (Constiughion
Matters),

means East Ayrshireg Learning Campus,

msans each day that the Authority requires the
use of the Fadilities for the delivery of Community
Services in any Academic Year,

means Bam to Spm each School Day,
has the meaning given In Clause 8.7,

means the schedule (comprising 27 parts}
gitached to this Agreement;

means the programme referred o in Clause 23,1
to be submitted (o the Authotity’s Represantative
by DBFM Co in accordance wih Schedule Part 8
(Review Procedure),;

means Seottish Futures Trust Limited {Company
Number SC348382), having its registered office
at 1% Floor, 11-15 Thistle Street, Edinburgh EH2
10F:

has the meaning given in Clause 35.3,

means Norddeutsche Landesbank Girozentrale in
its capacity as agent and trustee for the Secured
Finance Parlles as defined in the Credd
Agreement or such other parly as may he
appoinied to perform the mle of securily agent
pursuant {0 the Security Trust and intercreditor
Dead as defined in the Credit Agreemeant;

has the meaning given in Section 6 (Definitions)
of Schedule Part 17 (Compensation on
Terminafion);

means interest and debi service costs incurred in
respect of the Senior Funding Agreements less:

&), sums which are in arfears;

{e)! all sums reserved by DBFM Co and
which DBFM Co is entitled to use to
make such  payments,  without
breaching the  Senior  Funding
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*Senior Fumnders”

"Senior Funding Agreements”

“Service Contracts”

“Service Event”

"Service L.eve! Specification”

“Service Provider'

"Service Provider's Collateral Agreement”

“Services®

"Services Quality Plan’

"Shared Access Area”

Agreements;

has the meaning given o the term "Original
Lender in the Credit Agreement and any ather
party providing senior debt finance under the
Senior Funding Agreements to DBFM Co from
time to time as successors, assignees or
transferees of the "Criginal Lender";

shall have the meaning given to "Finance
Documents® in the Credit Agreement in the
Agreed Form as at the date of this Agreement
aend as amended as pemnitted under Clause 4
{Profect Documenisy,

means the contracts dated the same date as this
Agreement between DRFM Co and each Bervice
Provider {which as at the date of this Agreement
are in the Agreed Form), by which DBFM Co will
procure the performance of the Services (as
amended or replaced from tme to time in
accordance with this Agreement);

has the meaning given in Schedule Part 14
{(Payment Mechanismy,

means the requirements of the Authority set out
in Section 1 {(Setvice Leve!l Specification) of
Schedule Part 12 {Service Regquirements) as
amended from time to time in accordance with
Clause 33 {Ghange Profocol};

means FES FM Pimited regisiered under the
Comparnies Act in Scofland under Gompany
Number SC220049 with registered office at Forth
House, Pimball Business Park, Stirling, FK7 8HW
or any other person shgaged by DBFM Go from
time to time as may be psmitted by this
Agreement {0 procure the provision of the
Services (or any part of them);

means the coliateral agreements among the
Authority, DBFM Co and each Service Provider in
the form set out in Section 2 of Schedule Part 9
{Collateral Agreemenisy;

means the services fo be provided, managed
andfor pregured by BBFM Co for the Authority in
accordance with Schedule Part 12 (Service
Requirements) as subsequenily amended or
adjusted in accordance with this Agreement,

means the document set out in Section 3
{Servicas Quality Flan} of Schedule Parf 12
{Servica Requirerments);

means the ares halched green on the plan tilled
"AR 8 Shared Access Area with drawing number
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“Shareholder{s)’

“Sharsholders Agreements’

“Site”

"Site Conditions”

“Site Plan™

“$nagging Matterg

"Snagging Notice"

"Soll Storage Area”

“South Culvert Area®

*Specific Change in Law”

L{-J052 Rev F:

means any persan(s) wha from time to time, as
permitted by this Agreement, holds share capital
in DBFM Co or Holdco which persons are, as at
the date of this Agreement, listed as such in
Schedule Part 21 (DBFM Co information),

means the agreement or agreements bstwean
the Shareholders relating to DBFM Co, including
any agrearnent relating to the subscription of
aquity (or other shareholder funding) by the
Shareholdars in DBFM Co or Holdeo;

meang

(a) from the Commencement Dale to the
Phase 1 Actual Completion Date, the
land made avaifable to DBFM Ceo for the
Project outlined in red on the Site Plan
together with the Phase 1 Access Site;
and

{b) from the Phase 1 Actual Completion Date
to the Expiry {kate the land mads
available o DBFM Co for the Pmiect
cullined in red on the Site Plan;

means the physical condition of the Site including
(but not limited o) climatic, hydrologlical,
hydrogeclogical, ecelogical,  environmentsi,
paotechnical and archaeological conditions;

means ihe site drawing with drawing number L{-—
1056 Raev B set out in Section 4 of Schedula Part
b {l and Mafiers);

means minor items of outstanding work (including
in relation to landscaping) which would not
materially impair the Authority's use and
snjoyment of the Facilities or the carrying out by
the Authority or 2 Community Serviges Provider
of the Communily Services or the performance of
the Services by DBFM Co;

means the notice fo be issued by the
independent Tester in accordance with Claose
17.14;

means the area halched purple an the plan tited
“AR 7 Soil Storage Area” with drawing number
L(-}058 Rev B;

means the arga haiched yellow on the plan titled
"South Culvert Area” with drawing number
I{-}361 Rev A

megans any Change in Law which spaciflcally
refers to:
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“Sub-Contractoer”

“Sub-Contracts™

"Subordinated Debt”

“Subordinated Fuader”

"Subsidiary’

"Sultable Substitute Contracter’

“Termination Date"

“Title Conditions”

“FPL Risk”

“Transfer Regulations”

“Transferring Staff”

*Unsvoidable Fixed Costg”

{a) the pravision of works or setvices he
gsame as or similar {0 the Works or the
Services In premisas similar to the
Facllities: or

() the holding of shares in companigs
whose main busingss s providing
works or sepvices the same as or
simitar to the Works or the Servicas In
premises similar fo the Facilities,

means any third party (including the Contractor
and a Services Providery who enters into any
Sub-Coniract,

means the contracts enteted Inte by or betwaen
DBFM Co, the Contractor andior a Service
Pravider and other third parties in relation to any
aspact of the Project Operations,

has the meaning glven in Section 6 [Definitions)
of Schadule Part 17 (Compensation on
Fermination);

has the meaning given in Schedule Part 23
{Rafinancing);

has the meaning given to it in section 1159 of the
Companies Act 2008;

has the meaning given in Secticn £ {Definitions)
of Schedule Part 17 {Compensalion on
Terminationy;

means the data on which fermination of this
Agreement takes effact in accordance with its
terms.

means titfle condiions set out in Seclion 1 of
Schedule Part 5 {Land Maltors);

means a risk which is required to be insured
under the third party liabiiity insurance policy,

means the Transfer of Undertaking (Protection of
Employment) Regulations 2006 (51 No. 246);

has the meaning given in Clauss 25.2,
means the fixed gosts incurred by DBFM Co

which first fall due for payment by DBFM Co
during the peariod of indemnity but excluding:

{a) costs which could have reasonably
besn mitigated or avoided by DBFM
Co;

i{s}] payments to DBFM Co's Associated
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{)

(d)

{e)

{g}

{h)

(i}

{)

Companies,

paymeniz which are not entirely at
arm's tength;

payments to holders of equily in DBFM
Co, providers of Subordinated Debt and
any other financing costs other than
Senior Debt Service Cosis

indirect losses suffered or ablegedly
suffered by any person;

fines, penafties or damages for unfawful
acts, breaches of condract or other legal
obligations;

payments DBFM Co can recover under
contract or in respect of which DBFM
Co has a remedy against another
person In respect of the same liabllity;

payments {o the exient that DBFM Co
has avaiiable o it including;

reserves which DBFM Co can draw
upen without breaching the Senior
Funding Agreerments;

standby or contingent faciliies or funds
of Senior Debt or equily which DBFM
Co Is entitied to have availablg;

payments representing any profits of
the Project (to the extent not already
excluded in {e} above);

“Uninsurable” means, in refation fo a risk, either that:

{a}

{b}

insurance [s not available to DBFM Co
in respect of the Prolect in the
worldwide insurance market  with
reputable Insurers of good standing in
respect of that risk; or

the insurance premium payable for
insuring that risk is at such a level that
the risk is not generally being insured
against in the worldwide insurance
market with reputable insurers of good
standing by coniractors in the United
Kingdom,

“Unprogrammed Maintenance Work” has the meaning given in Clause 23.8;

“Unreasonable Act” means any act or omigsion which is confrary fo
any reascnable instruction, guidence or rules for
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“Utllities”

VAT

AT Sum”

"Vitiating Act”

“Warning Notice®

“Works”

the oparation or maragemeant of the Faoilitias;

has the meaning given in the Service Level
Specification;

means value added tax at the rate prevailing at
the time of the relevant supply charged In
accordance with the provisions of the Value
Added Tax Act 1994;

has the meaning given In Clause 35 (VAT and
Construction Industry Tax Deduction Schemey;

has the meaning given in Endorsement 2,
Section 3 (Endorssmentf] of Schedule Fart 18
{insurance Reguiremenls),

means a notice validly served by the Authority’s
Representative on DBFM Co under Clause 24.3
{Warning Notfces), specifying that it is a Warning
Notice and setling out the cireumstances that
have given rise to the issue thereof,

means the design {including the preparation of all
Besign Datay, construction, testing,
commissioning and complefion of e Facilites
(including any temporary works} and the
installatiors of Equipment to be performed by
DBFM Co in accordance with this Agresment (as
varied, amended or supplemented from time to
time in accordance with this Agreement}.
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SECTION 2
INTERPRETATION

This Agreement shall be interpreted according o the following provisions, unless the context requires
a different meaning:

1

10

ik

The headings and marginal notes and references to them in this Agreement shall be
deemed not to be part of this Agreement and shall not be taken into consideration in the
interpretation of this Agreement,

Except where the context expressly requires otherwise, references to Clausss, Sub-clauses,
paragraphs, sub-paragraphs and parts of the Schedule are references to Clauses, Sub-
clauses, paragraphs, sub-paragraphs and parts of the Schedule to this Agreement and
references to Sections, Appendices and Attachments (if any) are references to Sections,
Appendices and Attachments o or contained in this Agreement.

The Schedule and Aftachments (f any} to this Agreement are infegral paris of this
Agreement and a reference to this Agreement includes a reference to the Schedule and the
Attachments (if any).

Words importing persons shall, where the context so requires or admits, include individuals,
firms, parinerships, trusts, corporations, governments, governmental bodies, authorities,
agencies, unincorporated bodies of persons or associations and any organisations having

legal capacity.

Where the coniext so requires words importing the singular only also include the plural and
vice versa and words importing the masculine shall be construad as including the feminine
or the nauter or vice versa.

The language of this Agreement is English. Al correspondence, notices, drawings, Design
Data, test reporis, certificates, specifications and information shaff be in English, Al
operating and maintenance instructions, name plates, identification labels, instructions and
nolices o the public and steff and all other written, printed or electronically readable matter
required in accordance with, or for purposes envisaged by, this Agresment shall be in
Engtish,

BSave where staled o the contrary, references to any agreement or document incide
(subject to all relevant approvats and any other provisions of this Agreement concerning
amendments to agreements or documents) a reference fo that agreement or document as
amended, supplemented, substituted, novated or assigned.

References to any Law are to be construed as references to that Law as from time 0 time
smended or to any Law from time {o time replacing, sxtending, censolidating or amending
the same provided that the provisions of this paragraph shall be without prejudice {o the
operation of Clause 32 {Changes in Law) and Bchedule Part 18 (Change Profocol) which
shall operate in relation 1o 8 Change in Law on the basis set ouf in this Agreemaent,

Without prejudice to Clause 57.1, references to a public organisation {(cther than the
Authority} shall be deemed to include a reference fo any successor to such public
organisation or any organisation or entity which has taken over aither or both the relevant
functions and relevant responsihilities of such public organisation.

without prejudice o Clause 57.1, references to other persans {other than the Authority and
DBFM Co) shall includs their successors and assigness.

References 10 2 deliberate act or omission of the Authority or any Authority Party shall be
construad having regard fo the interactive nature of the activitles of the Authority and of
DBFM Co and the expression shalf axclude acks or omissions which were within the
contemplation of the parties or which were ctherwise provided for in this Agreement,

145



12

13

14

15

18

17

18

18

20

21

The words in this Agreement shall bear thelr natural meaning. The parfies have had the
opportunity lo take legal advice on this Agreement and no term shall, therefore, be
construed contra proferentem.

Reference o "parties” means the parfies to this Agreement and references to "a perly”
mean one of the parties io this Agreement,

{n construing this Agreement, the rule known as the gjusderm genetis rule shall not apply nor
shall any similar rule or approach to the construction of this Agreement and accordingly
general wards introduced or followed hy the word "other” or “inciding” or "in particutar” shali
not be given a restrictive meaning because they are followed or preceded (as the case may
be} by particular examples intendad to fail within the meaning of the general words.

All of DBFM Co's obligations, duties and responsibilities shall be construed as separate
obligations, duties and responsibilities owed to the Authority and to be performed at DBFM
Cuo's own cost and expense.

Unijess expressly stated otherwise, references {o amounts or sums expressed to be "index
finked" are references 1o amounts of sums in April 2015{"Base Date™ prices which require
to be adjusted whenever the provision cohtaihing the amount or sum is given sffect in
accordance with this Agreament to reflect the effects of inflation after that date. The
adjustment shali be measured by changes in the relevant index published for that Contract
Year as calcuiated in accordance with the following formula:

Amouni or sum in April 2015 pricas xg-g%i“-
i3
Where RPl, is the value of the Retall Prices Index published or determined with respect to
the month most recently preceding the date when the provision in question is to be given
effect and RPl, is the valie documented in Section 2 of Schedule Part 14 (Payment
Mechanisih).

Reference to a document being in the Agreed Form is a reference to the form of the relevant
document {or where appropriate, the form of relevant document on disc) agreed between
the pariies and for the purpose of identification either (i) initialled by sach of them or on their
behalf or i) entared into on or around the Commencament Date.

The operation of the Housing Grants, Construction and Regeneration Act 18586 upeon any
Project Document shall not affect the rights or obiligalions of the parties under this
Agreement.

Words in parenthesis and italics appesring after a2 Clause reference or a reference 10 &
Schedule Part are inserfed for case of reference only. I there s any discrepancy between
the Clause reference and the words appearing in parenthesis and iialics after the Clause
reference, the Clause reference shall prevail,

Where this Agreement states that an obligation shall be performed "neo later than" or "within”
or "hy" a prescribed humber of Business Days after a stipulated date or event, or “no later
than” or *by” a stipulated date or avent which is a prescribed number of Business Days after
a stipulated date or avent, the [atest time for performance shall be 5pm on the last Business
Day for performance of the obligations concerned.

Where this Agreement states that an obligation shall be performad "nro later than® or “within®
ar “by” a preseribed number of Busingss Days before a stipulated date or event, or "no later
than” or "by” g stipulated date or event which 8 a prescribed number of Business Days
before a stipulated date or event, the Iatest time for performance shall be Spm on the last
Business Day for performance of the obligetions soncemed.
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SCHEDULE PART 2
COMPLETION DOCUMENTS
SECTION 1

DOCUMENTS TG BE DELIVERED BY DBFM CO

Unless an origingl dogurnent is specifically requested, a copy {certified by an officer of DBFM Co as
being a trus vopy) of sach of the following documents is to be delivered by DBFM Co 1o the Authority
n accordance with Clause 2.1.1 {Execution and Delivery of Documents) of this Agreement,

1

2

10

Mot used.

The Shareholders Agreements ang certification from DBFM Co that the Sharehoiders
Agreements have become (or will become, simultansously with deiivery of the other
documents referred to in this Schedule Part 2 (Completion Documents)) uncanditional in
accordance with their terms, accompanied by evidence of the same.

The Initial Funding Agreemenis and certification from DBFM Co that (1} the Initial Funding
Agreements have Decome unconditional (other than any condition refsting to the
conditionality of this Agreement) and {2) that all conditions to the availability of funds to
DBFM Co under the iniial Funding Agreements have been satisfied or waived,
accompaniad by evidence of the same.

The Construction Contract, the Services Contract, the Performance Guaraniees and the
Performance Bond (as defined in {he Construction Contract), executed by the parties to
such agraements,

An original of the Funders' Direct Agreement, the Independent Tester Contracti, the
Insurance Proceeds Account Agreemaent, the Collateral Agreements (under the excaption of
the Key Sub-Confractor Collateral Agreements) and the brokers lefters of undertaking
refating to the Insurances referred 1o in paragraph 11 below in the Agreed Form, executed
by the parties to such agreements (other than the Authority).

Extracts from the minutes of e meeling of the board of directors {perlified as true and
accurals by the Secrelary, a director or an authorised officer of the relevant company) of
each of DBFM Co, each Sharsholder, Moldeo and sach of the other parlies to the
documents listed in Section 1 {Documants fo be deliversd by DBFM o) of Schadule Part 2
{Completion Documeniss, at which resolulions were passed approving the execution,
defivery and performance of each relevant document to which such person is expressed fo
be a party and in each case authorising & named perscn or persons to execute and deliver
each such document and any other documents to be delivered by it pursuant to it. For the
avoidance of doubt, this requirement shall not extend ta the Senior Funders nor to any third
party provider of credit enhancement required under any of the Project Documents.

A cerfificate of the Secretary, a director or an authorised officer of esch of the companies
referred to in paragraph & above setiing out the names and specimen signatures of the
person of persons named in the relevant certified extract.

Evidence of the share subsoriplions required under the Sharsholders Agreements and other
sharsholder funding commitments having heen made by the Shareholders In DBFM Co and
Hakico,

DBFM Cao's and Holdoo'’s Certificate of incorporation and of any Certificate of Incorporation
on Change of Name,

The Articles of Association of DBFM Co and Holdco,
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11

12

13

14

18

The nsurgnce broker's letier of undartaking, evidence of the insurances reguired in
accordance with Clause 53 {nsurances] having been taken out by DBFM Co and that the
policies comply with the requirements of this Agreement, and an estimate by the insurance
broker of the premiums for the Operational insurances for the first year of the Operational
Term.

Two computer disk copiss of the Financial Model audited by Mazars LLP,

Evidence that DBFM Co has agreed o be treated as the only client for the Projsct for the
purposes ¢f the CDM Regulations.

Evidence that the Insurance Proceeds Account has been opened.

An griginal duly executed copy of this Agresment.
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SECTION 2
DOCUMENTS TC BE DELWVERED BY THE AUTHORITY

The Authorlly shall deliver to DBFM Co the following documents;

1

An original copy of the Funders' Direct Agresment, the Collateral Agreements, the
Independent Tester Confract, the Insurance Proceeds Account Agreement and this
Agreement, duly exacutad by the Authority.

A certified copy of;
2.1 Cabinet Minute of 13 January 2018
2.2 Cabinet Minute of 9% December 2015

2.3 Cabinet Minute of 11% November 2015,
2.4 Cabinet Minute of 4% June 2014,
2.5 Cabinet Minute of 13" November 2013,

which, together, {i) approve the execution, delivery and performance of the documents
referred to in paragraph 1 above (i) approve the subscription for equity and subordinated
debt by the Authority and (i)} authorise a named person or persons o execule and deliver
each such documant and any documents to be delivered by it pursuant thereto.

A cerfificate of the relevant officer of the Authority setiing cut the names and specimen
signatures of the person or persons named in the resolution of the Authority referred to in
paragraph 2 above.

A certfficate issued pursuant to the Local Gavernment {Contracts) Act 1997,

A certified copy of the Authority's Scheme of Delegation.

A cerified copy of the Authority's Financial Regulations,

A ceriified copy of the letter from the Scotlish Government fo the Authority confirming the
initial terms of the revenue grant funding to be provided {o the Authority in respect of the
Project.

Canfirmation from the Authority addressed to the Facility Agent and Security Agent that it
did not recetve ahy notice of claim against it of breach of any public procurement duty, law
or tender process in respect of or relating fo the voluntary ex ante transparency notice

published in respect of South West hub on 23 December 2015 during the 10 day standstili
pariad following the publication of the nolice.
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SCHEDULE PART 2A

DEADLINE DATES

East Ayrshire Learning Campus

Phase

Phase Complaetion Date

Long Stop Date

30 March 2018

12 months gfter the Phase 1

Phase 1 :
i Completion Date
Phase 2 16 February 2019 10 months after the Phase 2
Completion Date
Phase 3 28 Apdl 2019 £ montis afier the Phase 3
i Completion Date
Phase 4 11 Octobear 20119 § months afier the Phase 4

! Completion Date
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SCHEDULE PART 3

KEY WORKS PERSONNEL
Name(s) Title
I I
I ]
I I
I I
I ]

1

L&
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SCHEDULE PART 4
FUNDERS' DIRECT AGREEMENT

The Funders Direct Agreement is the Funders Direct Agregment in the Agreed Form.
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SCHEDULE PART &
LAND MATTERS
SECTION 1 - TITLE CONDITIONS

Al third party rights and rights of way in respect of the 8ite which wers or should have been
apparent from a visual inspection of the Site or which were of should have been from the site
investigations undertaken by DBFM Co pursuant to Glause 7.3 and Clayse 10 of this
Agreement at the Commencement Date.

Al conditions contained in any wayleaves, deeds of servitude or other similar agreements
entered info pursuant to Clause 9.6 of this Agreement.

SECTION 2 - RESERVED RIGHTS

Rights for all third parties, including statutory undertakers and adjoining proprietors {or their
successors and assignees) having equipment, apparatus, structures, cables or service media
fincluding  public  water, sewerage, drainage, electriclly, gas. 1islephone or
telecommunications} within the Site which were or should have been apparent from a visuat
inspection of the 8ite or which were or should have been from the site investigations
undertaken by DBFM Co pursuant to Clause 7.3 and Clause 10 of this Agreemeni as at the
Commencement Date;

Subject o complying with alf refevant safety procedures, which shall include any relevant
construction phase plans and health and safety plans for the construction of the Facilities, the
Confractor's Site Rules from time to lime and any reasonabie directions with tegard to site
safety that may be issued by or on behalf of the Contractar's Site Manager from time to time,
all necessary rights of access over the Site to the boiler room, shown coloured brown on the
plan with drawing number L{-)059 Rev B, in favour of the Authority and Authority Parties;

All necessary rights of access in favour of the Authority and Authority Parties over the Car
Park Area across one {or both as the case may be) of the two routes shown coloured green
and grey on the plan with drawing number L{-}J082 (or such other route as is agreed between
the Patlies) from the first day of the summer holiday period cormnmencing on expiry of the
Academic Year current as at the Commmencement Date until the Phase 1 Actual Completion
Bate:

Al necessary rights of access in favour of the Authority and Authority Parties over the Shared
Access Area across one (or both as the case may he) of the two routes shown caloured
graan and grey on the plan with drawing number L{--)052 {or such other route as is agreed
hetween the Parties) throughout the summer holiday period commencing on expiry of the
Academic Year current as at the Commencement Date and each subsequent summer holiday
period commencing on expiry of subseqguent Academic Years until the Phase 1 Actual
Completion Date.

SECTION 3~ ANCILLARY RIGHTS

A right of access to, egress from and exclusive possession of:
a. the Phase 1 Construction Site fram the Commencement Date until the Phase 1
Actual Completion Date;
b. the Phase 1 Access Bite from the Commencement Date until the Phase 1 Actual
Campletion Date;
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the Phase 2 Construction Site from the Phase 1 Actual Complation Date until the
Phase 2 Actual Completion Date; '

the Phase 3 CGonstruction Site from the Phase 2 Actual Completion Date untld the
Phase 3 Actual Completion Date;

the Phase 4 Consiruction Site from the Phase 3 Actual Completion Date until the
Phase 4 Actual Completion Date.

2. Acright of aceess to, egrass from and possassion of,

a.

the Guivert Works Area on an exclusive basis throughout tha summer holiday pericd
commencing on expiry of the Academic Year current as at the Commencement Date
and ending on the commencement of the next following term, to the extent necessary
to eompiete the relevant Works, each subssquent holiday period {including half tommn
haolidays) prior to the Phase 1 Aciual Compiletion Date;

the Soll Storage Area on an exclusive basis from 14/3/16 until the Phase 3 Actual
Completion Date {provided that DBFM Co shall make good any damage to {and if
requested by the Authority, re-seed) the Soil Storage Area prior to the Phase 3 Actual
Compietion Data to the satisfaction of the Authority, acting reasonably);

save as provided for in paragraph d below, the Shared Access Area on a8 non-
exclusive basis from 14/03/18 until the Actuat Completion Date;

the Shared Access Arga on an exclusive basis throughout the summer holiday period
commencing on expiry of the Academic Year current as at the Commencement Date
and ending on the commencement of the next following term and, o the extent
necessary to complete the relevant Works, each subsequent summer holiday period
commencing on expiry of subsequent Academic Years, prior 1o the Phase 1 Actual
Compietion Date;

the South Culvert Area on an exclusive basis from the earlier of either;

(i) 2/5/18; and

(i} receipt of the approval from SEPA of the design of the relevant Works,

untit the final day of the summer holiday period commencing on expiry of the
Acadersic Year current as al the Commencement Date and ending on the
commencemeant of the next following term, and to the extent necessary to complete
the relevant Works, each subsequent holiday period {including half term holidays)
prior to the Phase 1 Actual Completion Date;

the Car Park Area on an exclusive basis from the first day of the summer holiday
period commencing on expiry of the Academic Year cwrent as at the
Commencement Date until the Phase 1 Actuzl Gompletion Date.

3. Arightio cennect into alt utilities and services located in, on undar and serving the Site and
the Facilities and {0 inspect, lay, install, use, maintain, repair and renew and, if required,
remove, zli such services, subject o obtaining the consent of the appropriate utifity supplier.
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SECTION 4 — SITE PLANS
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SCHEDULE PART &
CONSTRUCTION MATTERS
SECTION 1
PLANNINGICONSENTS

This is the Planning Approval in the Agreed Form
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SECTION 2

SAFETY DURING CONSTRUCTION

in this Section 2 (Safely During Construction) of Schedule Part 6 {Conshuclion Mallers) and
whetever usad sisewhere in this Agreement:

1.1 "COM  Regulations” means the Consfruction {Design and Management}
Regulations 2015 (and "CDM Regulation” shall be construed accordingly); and

1.2 "the client’, "the Prirncipal Designer” and “the Executive” shall have the same
meanings as are ascribed to them in the COM Regulations.

In s0 far as not already done, within five (5) Business Days of the date of axecution of this
Agresment, DBFM Co shall make and serve on the Authority notice in writing pursuant o
DM Regutation 4(8) that DBFM Co agrses 1o be treated as the only client in relation o the
Woarks for the purposes of the CDM Reguiations. Notwithstanding DBFM Co agresing in
writing to be the only client pursuant to CDM Regulation 4(8}, the Authority wil comply with
its remaining duties as set out in CDM Regulation 4{8}. During the Project Term, DBFM Co
shall not, and shall not seek to, withdraw, terminate or in any manner dercgate from its
declaration that it will act as, and its acceptance of its responsaibifities as, the client in relation
{o the Works for all the purposes of the CDM Regulations. The Authority will endorse iis
congent, in writing, o such slection on the sald election and refum it to DBFM Co within five
{5) Business Days of recaipt.

DBFE Co wamranis that i has the skills, knowledge, organisational capability and
experience to, and shall, ohserve, perform and discharge or shall procure the observance,
performance and discharge of,

3.1 all the obligations, requirements and duties of the client arising under the CDM
Regulations in connection with the Works and, where necessary, the provision of
the Services; and

3.2 all obligations cumbent on the client under any Code of Practice or Guidance for
the time being approved by the Health and Safety Commission pursuant to the
Health and Safety at Work ete. Act 1974 issued in connection with the CDM
Regulations.

DBEM Co shall provide to the Authority's Representative:

4.1 in a substantially complete form on the Actual Completion Date; and

4.2 in final form within one {1} month of the Actual Compietion Bale,

one electranic copy fon computer disk, tape or other format) of the revized health and safety

file and construction phase plan (current at that date) prepared pursuant fo the GOM

Regutations in relation to the Works and the Services and elecironic or paper copies of
every amendrment or update made to such file during the Project Term,
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SECTION 3
AUTHORITY'S CONSTRUCTION REQUIREMENTS

The Authority's Consiruction Requirements are the Authority’'s Construction Requirements in the
Agread Form.
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SECTION 4
DBFM Co'S PROPOSALS

DBFM Go's Propesals are DBFM Co's Proposals in the Agreed Form
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SECTION &
REVIEWABLE DESIGN DATA

Reviewable Desigh Data is the schedule of Reviewable Design Dala in Appendix G of the Authority's
Construction Requitements,
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SECTION 6
ROOM DATA SHEETS

The Room Data Sheets are the Room Data Sheets in Appendix C of the Authority’s Construcfion
Requirernenis,
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SECTION?
THERMAL AND ENERGY EFFICIENCY TESTING PROCEDURE

[REDACTED]
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SECTION B
QUALITY PLANS {(DESIGN AND CONSTRUCTION)

The Quality Plans (Design and Construction} are the Quallty Plang {Dasign and Construction)
provided in Appendix 14 of the DBFM Co's Proposals,
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SCHEDULE PART 7
THE PROGRAMME

The Programme is the Programme in the Agreed Form.
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REVIEW
1.4

1.2

1.3

S8CHEDULE PART 8

REVIEW PRQCEDURE

The provisions of this Schedule Part § (Review Procedurs} shall apply whenever
any Hem, document or course of action Is required to be reviewed, approved or
otherwise processed in accordance with Schedule Part 8 {Review Procedurs).

Subject to any express provision of this Agreement, the manner, form and timing
of any submission to be made by DBFM Co to the Authority's Representative for
review under this Schedule Part 8 (Review Procedurs) shall be a matter for DBFM
Co o determine.  Each submission under this Schedule Part 8 {Review
Procedure} shall be accompaniad by 8 copy of tha proposed document o be
reviewed (ncluding, where applicable, any Reviewable Design Data) or a
statemeni of the proposed coursa of action {(the entire contends of a submission
being referred to in this Schedule Part 8 {Review Procedure) as a "Submitted
item"). In rejation to each Submitted Hem, the following procedure shail apply:

1.2.1  as soon as possible and, if the Submitied tlem comprises:
{a) an item of Reviewable Design Datg;

{b} a revised Programme submiitted pursuant to Clause
14 (Programme and Dafes for Compietion); or

() a document or proposed course of action submitted in
the case of (an emeargency),

within fiftleen (15) Business Days of the date of receipt of a submission {or re-
submigsion, as the case may be) of the Submilled llem to the Authorily's
Represantative {or such cther period as the pariies may agree}, the Authority's
Representative shail relurn one copy of the relevant Submitied item to DBFM Co
endorsed 'no comment” or {subject to and m accordance with paragraph 3
{Grounds for Objection)) "comments” as appropriate; and

1.2.2 subject to paragraph 1.4, if the Authority's Representative fails to return a
copy of any Submitied lfem (including any re submitted Submitted item)
duly endorsed in accordance with paragraph 1.2.1, within fifteen (15}
Business Days (or within such other period as the parties may agree in
writing) of the date of s sibraission 1o the Authority's Representative,
then the Authority's Represeniative shall be deemed {o have returned
the Submitied Hem to DBFM Co endorsed “ne comment” {and, in the
case of Reviewable Design Data, endorsed "Level A - no comment');
and

if the Authority's Representalive raises commenis on any Submitted ltem in
accordance with paragraph 3 (Grounds for Objection) he shall siate the ground
upon which such comments are based and the evidence or other informalion
recessary o subslantiaie that ground. To the exent thal the Authority's
Reprasaniative comments on & Submitted Item other than on the basis set out in
this Schedule Part & (Review Procedure), or fails 1o comply with the provisions of
this paragraph, DBFM Co may, in its discretion, gither:

131 request writlen clarfication of the basis for such comments and, if
clarification is nol regeived within filsen (15) Business Days of such
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request by DBFM Co, refer the matier for determmation in accordance
with Scheduie Pant 20 (Dispute Rasofution Procedure); or

1.3.2 in the case of a Submitted item comprising Reviewablte Design Data
only, at its own risk, and without prejudice to Clause 12 (The Design,
Construction and Commissioning Process), proceed with further design
of construction disregarding such comments pending the outcome of any
reference to the Dispule Resolution Procedurs that may be made by
eithar party.

1.4 in the case of any Submitted lem of the type referred to in paragraph 3,10, a
failure by the Authority's Representative to endorse and return such Submilted
Item within the period specified in paragraph 1.2.2 shali be desmed to constitute
an objection by the Authority's Representative to such Submitted ltem.  If the
parties fail to agree the form and content of such Submitted [tem, within fifteen
{15} Business Days following the sxpiry of the period specified in paragraph 1.2.2,
the matler shall be determined in accordance with Schedule Part 20 (Dispufe
Resoilution Procedura).

FURTHER INFGRMATION

DBEM Co shall submit any further or other information, data and documents that the
Authority's Representative reasonably requires in order to determine whether he has a basis
for raising comments or making objections to any Submitted liermn in accordance with this
Schadule Part 8 {Review Procedure). If DBFM Co does not submit any such information,
data and documents, the Authority’s Repressntative shall be entitied to;

2.1 comument on the Submifted itern on the basis of the information, data and
documents which have been provided, or

2.2 object to the Submitted ltem on the grounds that insufficient information, data and
documents have been provided io enable the Authority's Representative to
determine whether he has a legitimate basis for commenting or oblecting in
acoordance with this Schedule Part 8 {Review Procedurs),

GROUNDS OF OBJECTION

The expression "raise comments” in this paragraph shall be construed to mean “raise
commants or make objections” unless the contrary appears from the context. The
Authority's Represertative may raise comments in refation to any Submitted Item on the
grounds set out in paragraph 2 (Further information) above or on the ground that the
Submitted item would {on the balance of probabillities) breach any Law but otherwise may
raise commaents in relation fo a Submitted ltem only as follows:

31 in relation to any Submitied ltem i
3,11 DBFM Co's ability to perform its obligations under this Agreement would
(on the halance of probabiliies) be adversely affected by the
implementation of the Submitted ltem; or
312 the implementation of the Submitied Htem would {on the balance of
probabilities) adversely affect any right of the Authority under this
Agreement or its abilify to enfarce any such right;

3.2 in relation to any Submitted ltem submitted pursuant to Clause 4.1 {Ancifary
Documents) if:

321  the Authority's abllity to perform its obilgations under this Agreement
would be adversely affected by the proposed course of action;
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3.3

3.4

3.5

322

32.3

324

3.2.8

the Authority's or & Gommunity Services Provider's ability o provide the
relevant Community Services or to carry out any of its statutory functions
would {on the balance of probabilities) be adversely affected by the
proposed courss of action;

the proposed course of action would be likely to result in an increase fo
the Authority's iiabilities or potential or contingent Habilities under this
Agreement;

the proposed courss of action would adversely affect any right of the
Authority under this Agreement or its ability to enforce any such right; or

DBFM Co's abliity to perform ite obligations under this Agreement would
be maiterially adversely affected by the proposed course of action;

in raiation to Reviewahle Design Data submitted pursuant to Clause 12.6

3.31

332

333

which doas not comprise 1:50 scale Room Layout Drawings the
Authority's Representative may ralse comments, subject to and in
accordance with paragraph 4 (Effect of Revisw) on the ground that the
Submitted ltem is not in accordance with:

{a} the Authority's Construction Requirements; and/or
{b} DBFM Co's Proposals,

which comprises a 1:30 scale Room Layout Drawing in respect of which
there is a corresponding generic 1.50 scale Room Layout Drawing for
the relevant room type (which has previously been reviewasd and
commented upon by the Authority's Representative in accordance with
this Schedule Part 8 (Review Procedure)}, the Authority's Represeantative
may raise comments, subject to and in accordance with paragraph 4
{Effect of Review), on the ground that the Submitted ltem does not
conform 1o the generic 1:50 scale Room Layout Drawing; and

which comprises & 1:50 scale Room Layout Drawing in respect of which
thers is no coresponding genaric 1:50 scale Reom Layowt Drawing far
the relevani room type {which has previously besn reviewed and
commented upon by the Authority's Representative in accordance with
this Schedule Part 8 (Review Procedure}), the Authority's Representative
tnay raise comments, subject to and in accordance with paragraph 4
{Effect of Review), on the grounds that the Submitted Hem:

{3} I8 not in accordance with the Authority's Construstion
Requirements andfor DBFM Co's Proposals;

in relation {o a proposal to amend DBFM Co's Proposals and rectify {part of} the
Works submitted pursuant fo Clause 12.8, on the grounds that, following the
amendment and rectification proposed:

3.4.1

342

rot used,

DBFEM Co’s Proposals would not satisfy the Authority's Construction
Reguiremants, and/or

the structural, mechanical andfor electrical performance of the Fadilities
woudd not be of an equivalent standard of performance to that set outin
DBFM Co's Proposals prior to their amendment or rectification (for the
purpose of this comparison disregarding the fauit which required the
ameandment or rectification to be made);

167



3.8

3.7

2.8

3.9

in relation to the submission of any revised Programme pursuant to Clause 14
{Frogramme and Dales for Completion) on the ground that the revised Programme
would not {on the balance of probabilities) enable the Works to be completed by
the relevant Phase Completion Date;

in refation to the submission of any Quality Plan or part of a Quality Plan or any
changes to any Quality Plan pursuant to Clause 20.4 or Clause 20.7 or any rjuality
manual or procedure in accordance with Clause 20.9 {Quality Manuais and
Procedures), on the grounds that such Quality Plans, or parts of or changes to
such Quality Plans, quality manuals or procedures, or the guality management
systems which they reflect, would not comply with:

371  inthe case of the Design Quaslity Plan and the Construction Quality Plan
referred {o in Clausse 20.8, the requiremants referred to in Baction 8
{Qualify FPlans (Dsesign and Consfruction)) of Schedule Part 8
{Consfriction Matters), and

372 in the case of the Services Quality Plan refefred to in Clause 20 (Quality
Assurance), the requirements referred to in Section 3 (Services Quality
FPlan) of Schedule Part 12 {Service Regidremen(sy,

in relation o the submission of any proposed revision or substitution for the
Method Siatements or any part of any Method Staternent {as the case may be)
pursuant to Clause 22.4, on the grounds that

3.8.1 the proposed revision or substitulion is not in accordance with Good
industry Practice;

3.82 the performance of the Services in accordance with the proposed
revision or substitution would (on the balance of probabliities);

(@} be materially different from the performange of the Services in
accordance with the Method Statement prior to such proposed
revision or substitulion; or

{b} be less likely to achisve compliance with the Service Level
Specification; ar

() have an adverse affect on the provision by the Authority or any
Community Services Frovider of the relevant CTommunity
Senvices at, or on the safety of any users of, the Facilities; or

383 the proposed revision or substitution would {on the balance of
prohabilities) result in an inferior standard of performancs of the Services
to the standard of performance in accordance with the Method Statement
prior to such proposed revision or substitufion; and

in relation fo the submission of any Schedule of Programmed Maintenance
pursuant to Clause 231, any revision to any Schedule of Programmed
Maintenance pursuant to Clause 23.4 or any submission of Unprogrammead
Maintenansce Works pursuant to Clause 23.8, on the grounds that:

3.8.1  canying out the Programmed Maintensnoe or the Unprogrammed
Maintenance Works In the period or at the times suggested would {on
the balance of probabilities) interfere with the operations of the Authority
and/or any Community Services Provider and such interference could be
avoided or mitigated by DBFM Co rescheduling the Programmed
Maintenange or the Unprogrammed Maintenancs Works: or
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3.10

382 in relstion fo the Schedule of Praogrammed Malntenance the proposed
hours for camying out the Programmed Maintenance are not consistent
with the principles set cut in Appendix 2, Table B to this Schedule Part 8
(Review Frocedure), or

3.9.3 ihe proposed method of performance of the Programmed Maintenance
or the Unprogrammed Maintenance Works would not be in accordance
with the Sernvice Lave] Specification; or

384 the safety of users of the Facifiies would (on the balance of probabilities)
be adversely affected, or

3.85 the period for camving out the Programmed Maintenance or the
Unprogrammead Mainienance Works would {on the balance of
probabilities) exceed the pericd reasonably required for the relevant
waorks.

irs ralation to the submission of DEFM Co's proposals for the Handback Waorks, the
Handback Programme and the Handback Amount pursuant to Scheduls Part 18
(Harkihack Procedure), on the grounds thag

3.16.1 iIn the case of the Handback Warks, DBFM Co's proposals wiil not {on
the balance of probabilities) ensure that the Handback Requirements are
achieved by the Expiry Date:

3.10.2 in the case of the Handback Programme, performance of the Handback
Works in accordanca with the programme is not {(or the balance of
probabilities) capable of achieving satisfaction of the Handback
Requirements by the Expiry Date; and

3.10.3 in the case of the Handback Amount, it does not represent the cost of
carrying out the Handback Works according to. the Handback
Programme and the provigions of Schedule Pant 18 (Hanuback
Prapedurs).

EFFECT OF REVIEW

4.1

4.2

4.3

Any Bubmitted Hem which is relurmed or deemed ip have been returned by the
Authority's Representative endorsed "ho comment” {and in the case of Reviewabis
Design Data, endorsed “Level A - no comment") shall be complied with of
implemented (a5 the casa may be) by DBFM Co.

in the case of any Submitted Hem other than Reviewabie Design Daia, if the
Authority's Representative returns the Submitted dam to DBFM Co endorsed
‘comments”, DBFM Co shall comply with such Submitied Item after amandment in
accordance with the comments untess DBFM Co disputes that any such comment
is on grounds permitted by this Agreement, in which case DBFM Co or the
Authority's Representative may refer the matter for determination in accordance
with Schedule Part 20 {Dispute Resofution Progadurs) and DBFM Co shall not act
on the Submitted ltem until such matter is so determined or otherwise agreed.

in the case of a Submitted ltem comprising Reviewable Design Data, if the
Authorily's Raepresentative returns the Submitted item endorsed other than “Level
A - no comment’, DBFM Co shai:

4.3.%  where the Authority's Representative has endorsed the Submitted ltem
"Level B -~ proceed subject fo amendment as nofed”, either procesd to
construct or proceed to the naxt level of design of the part of the Works
to which the Submittad Hem relates but take into account any

168



4.4

4.5

amendments required by the Authority's Representative in his
commernts;

4.3.2 where the Authority’s Representative has endorsed the Submitied ltem
“Level C - subject fo amendment as noted" not act upon the Submitted
item, amend the Submitted Item in accordance with the Authority's
Representative's comments and re-supmit the same to the Authority's
Representative in accordance with paragraph 4.4; and

433 where the Authority's Represeniative has endorsed the Submitled jtem
"Level D - rejected” nol act upon the Submitted ltem, amend the
Submitted Hem and re-submit the Submitied tem fo the Authority's
Representative in accordance with paragraph 4.4,

unless DBFAM Co disputes that any such comment or proposed amendment is on
grounds permitted by this Agreement, in which case DEFM Co or the Authority's
Representalive may refer the malter for delermination in accordance with
Schedule Part 20 (Dispute Resolution Procadure} and DBFM Co shall not act on
the Submitted Hem untll such matter is so determined or otherwise agreed except
at Its own risk In accordance with paragraph 1.3.2.

Within ten {10} Business Days of receiving the comments of the Authority’s
Representative on any Submitted ltem comprising Reviewable Design Data,
DBFM Co shall {except in the case contemplated in paragraph 4.3.1) send a copy
of the Submitied Hem as amended o the Authority's Representative pursuant to
paragraph 4.3 and the provisions of paragraphs 1.2.1, 4.1 and 4.3 shall apply
{changed according io context) to such re-submission.

The return or deemed return of any Submitted ltem endorsed "no comment” {or in
the case of Reviewable Design Data endorsed "Level A -~ no comment' or
otherwise endorsed in accordance with paragraph 4.3.1 or 4.3.2) shall mean that
the relevant Submitted (e may be used or implemented for the purposes for
which i is intended bul, save to the extent expressly stated in this Agreement
inciuding, without limitation, as specified in Appendix 1 Table A {0 this Schedule
Patt 8 {Review Procedurs), such relurp or deemed return of any Submitted item
shall not otherwise relieve DBFM Co of its obligations under this Agreement nor is
it an acknowledgement by the Authority that DBEM Co has complied with such
obligations.

DOCUMENTATICN MANAGEMENT

5.1

5.2

5.3

DBFM Co shali issue one (1} paper copy and one {1} electionic copy of all
Submitted terns to the Authority and compile and maintain a register of the dale
and contents of the submission of alf Submitted Hems.

DBEM Co shall compile and maintain & register of the date of receipt and content
of all Submitted [tems that are returned or deemed to be returned by the
Authority's Representative.

Save o the exient set oul in Appendix 1, Table A to this Schedule Part 8 {Review
Procadure) of eisewhere in this Schedule Part 8 {Revisw Procadure), no review,
comment or approval by the Authority shall operate to exclude or Emit DBFM Co's
obligations or liabilities under this Agreement {or the Authority's rights under this
Agreement).

CHANGES

8.1

Mo approval or comment or any failure to give or make an approval of comment
under this Schedule Part 8 shall sonstiiute a Change save o the extent provided
in this Schedule Part 6 {Review Pracedure).
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8.2

8.3

If, having received comments from the Authority's Representative, DBEM Co
considers that compliance with those comments would amount to a Change,
DBFM Co shall, before complying with the comments, notify the Authority of the
same and, If it is agreed by the parties or determined pursuant to Schedule Part 20
{Dispute Resclution Procedurs) that a Change would arise if the comments were
caomplied with, the Authority may, # i wishes, implement the Change and # shall
be deaif with in accordance with Schedule Part 18 {Change Profocoly. Any failure
by DBFM Co ifo nolify the Authority that it considers compliance with any
comments of the Authority’s Representative would amount to a Changs shall
constifute an irrgvocable acceptance by DBFM Co that any compiiance with the
Authority's comments shall be without cost to the Autherity and without any
extension of time.

No alteration or modification to the design, gquality and quantity of the Works

arising from the deveinpment of detailed design or from the co.ardination of the
design shaif be construed or regarded as 2 Change.
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AFPPENDIX 1
TABLE A

. Approved RDOD [tem | Scale Meaning of “Level A - no comment" and "lL.evel
: {by category) : B — proceed subject to amendment as noted"
: endorsement of Reviewable Design Data vnder
Schedule Part 8 {Review Procedure} (including
both the actual and deemed endorsement).

Room Data Shaets nfa A "Level A - ne comment” endorsement or & "Level
B - procesd subject io amendment as noted”
endorsement of any room data sheet means that
DAFM Co may procead to construct in accordance
with the Submitted lfem and that the Authority is
setisfied that the design and other information in the
relevant room data sheet satisfies Operational
Functicnality.

Drawings — +:1280 A "Level A - no comment” endorsement of 2 "Level
B - proceed subject to amendment as noled”
endorsement of any 11250 scale development
Bavelopment Control sontrof plan means that DBFM Co may proceed o
construct in accordance with the Submitied iem
and that the Authority is satisfied that the design
Plan and other information contained in the relevant
drawing satisfies Operational Functionality.

Prawings — 1:800 ALevel A - no comment" endorsement or a "Level
B - proceed subject to amendment ag noted"
endorsement of any 1.500 scale site plan mesans
Site Plan that DBFM Co may proceed to consguct in
accordance with the Bubmitted llem and thatl the
Authority is satisfied that the design and other
information contained in the relsvant drawing
. satisfies Operational Functionality.

Drawings — 1200 A "Lavel A - no gomment” endarsement of a "Leval
B - proceed subject to amendment as noted”
gndorsement of any 1:200 scale floor plan means
Floor Plans that DBFM Co may procesed to construct in
accordance with the Submitted {tem and that the
Authority s satisfied that the design and other
information contained in the rmelevant drawing
satisfies the Operational Functionality.

Drawings — 1.50 A "Level A - no comment’ endorsement or a "Level
i B - proceed subject o amendment as noted®
. endorsement of any 1:50 scale room layout and/or
Room Layouts (including room | reflected ceiling drawing means that DBFIM Co may
alevations) & proceed to construct in accordance with  the
Submitted Itern and that the Authority is satisfied {(to
the extent of the design snd other information
Reflected ceiling plans - contained in the relevant drawing) that the design
¢ and other information in the relevant drawing
. satisfies Operationa! Functionality.
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Drawings - 1.50 A"lLevel A - no comment” endorsement or a "Level
B - poceed subject fo amendment as noted”
endorsement of any 1,50 scale departmental plan
Departmental plans means that DBFM Co may proceed to construct in
accordance with the Submitted ltem and that the
Authority is satisfied (to the axtent of the design and
other information contained in the relevant drawing)
that the design and other information in the relevant
drawing satisfies Operational Functionality.
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APPENDIX 2
HOURS FOR PROGRAMMED MAINTENANCE

For the purposes of this Appendix 2 {Hours for Programmed Maintenance) of Schedule Part 8
{Review Procedure), unless the context otherwise requires:

“Hours of Operation” means 07.15 hours to 18.30 hours;

Subject to paragraphs 2 to 5 below, DBFM Co shall carry out Programmed Maintenance at the
Facilities any time other than the Hours of Operation ("Hours for Programmed Maintenance")

1 DBFM Co may, with the consent of the Authority (which consent shall not be unreasonably
withheld) carry out Maintenance Works (including those set out in Table B below) outside
the Hours for Programmed Maintenance provided always that it shall take into account:

1.1 the likely disturbance to the Authority and/or any Community Service Provider
and/or their staff and users within the immediate area where the Maintenance
Works are to be undertaken;

1.2 the likely disturbance to adjacent areas, the Authority and/or any Community
Service Provider and/or their staff and users in those adjacent areas that may be
affected by the Maintenance Warks to be undertaken in the area(s} identified in

(i) above; and
1.3 compliance with the Law.
JABLEB
Pumps
BMS
Building Internal & External Fabric Inspections
PAT Testing

Miechanical Rollers

Monthly Sprinkler Tests

Quarterly Sprinkler System Maintenance

Fire hydrants

Water Systems — Weekly LUQ Flushing

Water Systems — Monthly Temps (excluding classrooms or pupil toilets)

External Lighting

AHU's

Air Con

Trace Heating

Autornatic Doors

Over door Heaters 5

Earthing

Waler Heaters

Gullies & Gutters

Access Control & Intruder Systems

CCTV System

| Lightning Protection (Sub-Contractor)

Lifts (Sub-Contractor)

General Lighting
Sports Lighting

Plant Roam Inspection

Gas Bailers
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12

1203

(B8

Subject to paragraph 4, DBFM Co shall have sccess o the Faciltiss during Hours -of
Operation to carry out Frogrammed Maintenahes,

Where DBFM Co requires access o an ares of the Facilities during the Hours of Operation,
DBFM Co will consult with and obtain the consent of the Authority's Representative
concerning dates, times and periods during which Programmed Maintenance is to be
undertaken in those areas 8o as to minimise disruption to those areas.

The Authority may request DBFM Co o camry out Programmed Maintenance oulside the
Hours for Programmed Maintenance in the event that the canying out of such Programmed
Maintehance during the Hows for Programmed Maintenance would adversely affect the use
of the department or area.
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Table C

APPENDIX 3

General Arrangetments

L{-) 001

Site Plan

Subject to comments in
Appendix 29 of the
DBFM Co's Proposals.

L(--)005

Ground Floor Plan

Add access hatch for
outdoor dining.
Upgrade lifts to 2 x 13
person,

Large column in G102
ECC request softening
due to age group. —
Sketch proposals to be
pravided. Details
forwarded for comment.
Subject ta comments in

Appendix 29 of the
DBFM Co's Proposals,

L(--)008

First Floor Plan

Upgrade lifts to 2x 13
person.
Subject to comments in

Appendix 29 of the
DBFM Co’s Proposals.

L(—)007

Second Floor Plan

Art studio (3 Storey) —
in art studio would
prefer a partition.
Sketch proposals to be
provided Details
forwarded for
comment.

Upgrade lifts to 2 x 13
person.

Subject to camments in
Appendix 29 of the

DBFM Co’s Proposals.
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SCHEDULE PART &
COLLATERAL AGREEMENTS
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SECTIONA1
CONTRACTOR'S COLLATERAL AGREEMENT

The Contractor's Collateral Agreement is the Conlractor's Collateral Agreement int the Agreed Form.
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SECTION 2
SERVICE PROVIDER COLLATERAL AGREEMENT

The Service Provider's Collatersl Agreement is the Setvice Provider's Collateral Agreament in the
Agrasd Form.

179



SECTIONJ

KEY SUB-CONTRACTOR COLLATERAL AGREEMENT
COLLATERAL WARRANTY
AMONG:
THE EAST AYRSHIRE COUNCIL, constiiuited in terms of the Local Government ete. {Scotland} Act
18894 having its principal offices at London Road, Kilmarnock, East Ayrshire, KA3 TBU {the
"Beneficiary” which expression shall include its successors in titie or permitted assignees under this
Agreement andfor the Beneficiary's appointea).
and
IDBFM Col, a company incorporated in Scotland under the Companies Acts {Registered Number [
I and having its Registered Office at| | ("DBFM Co” which expression shalf inciude its successors
i title or permiftted assignaes under this Agreement);
and
[ ]LIMITED, a company incorporaied in [Scotland/England and Wales/Northern freland] under the
Companies Acls (Registered Number{ 1) and having lis Registered Office at| | {the "Contractor”
which expression shall include its successors in tifle or permitied assighees under this Agreement}.

and

[ 1LIMITED, & company incotporated in [Scotland/England and Wales/Northern lreland] under the

Companies Acts (Registered Number | |} and having its Registered Office at | ] {the
"Consultant’).

WHEREAS:

{A) The Beneficiary and DBFM Co have entered inte an agreemaent for the design, build, finance

and maintenance of East Ayrshire Learning Campus, Kilmarnook (the "Project”) on or about
the date hereof (the "DBFM Agreement").

{B) DEFM Co and the Contractor have entered inlo g contrast (the "Construction Condract”)
on or about the date hereof for the design and construction of the Project (the "Contract
Works").

{C} The Contractor has entered or infends o enter inio an agreement with the Consuitant

whereby the Consultant will provide cerfain {design] services {the "Services™} in connection
with the Project {"the Appointmeit”) as more parlicularly described in the Appointment.

(D) It s a condition of the Appoiniment that the Consulfant enters this Agreement with the
Bensficiary.
(E) The Beneflciary shall be entitied to rely and is deemed to have relied on the Consultant’s

reasonable skill, care and diligence in respect of all matters sovered by this Agreement
ingofar as they relate to the Services provided by the Consultant under the Appointment.

NOW IT 18 AGREED as follows:
1 WARRANTY AND UNDERTAKING
1.1 The Consultant warranis and undertakes to the Beneficiary that if has complied
and will continue fo comply with all the terms and obligations under or arising out

of the Appointment on the Consultant's part o be performed and observed and
shall complete the Services in accordance with the Appointment.
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1.2

Without prejudice to Clause 1.1 of this Agreement, the Consuitant further warrants
and undertakes to the Beneficlary that

1.2.1 it has exercised and will continue to exercise all the due skill, care and
diligence to be expected from a properly qualified and competent
sonsultant experienced in providing design services on projects similar in
nature, size and camplexity to the Project in:

(@} the {design] of the Confract Works;

{b} the specification of goods and materisis for the Contract
Works, and in particular in enswring that # has not and will not
specify for use in relation 1o the Contract Works any products
or materials not in conformity with relevant British or European
standards or Codes of Praclice or which are af the time of
specification generally known within the Usited Kingdom {o an
experienced designer of such as the Gordract Works o be
deleterious to health and safety ar to the durability of buitdings
andfor other structures and/or finishes andfor plant and
machinery in the particular cirgumstances in which they are
used: and

{g) the performance of the Services to the Contractor under the
Appointrment,

1.22  the final [design] and all materials and goods specifled therein will
correspond as to description, quality and condition with the reguirements
of the Construction Contract;

1.2.3  the final [design] will at practical compietion or its eguivalent under the
Gaonstruction Contract, as the case may be, comply with all relevant
legistation and Good industry Practice;

INSURANCE

21

2.2

2.8

2.4

The Consuitant shall maintain throughout the duration of provision of the Services
and for g period of 12 years after the date of practical completion or iz aquivalent
under the Construstion Contract, professional indemnity insurance in an amount of
not less than [ ] million pounds {£] 1,000,000} sterling on an each and every
claim basis and for any one oocurrence of series of cecurrances arising out of any
one event with insurer of good repute carrying on business in the European Union
provided always that such insurance is available at rates which are commercially
reasonable to consultants.

In determining whether or not insurance is available as aforesaid, the financial
characteristics and claims’ record of the Cangultant shall be ignored.

The Consulfant shall immedialely inform the Beneficiary i such insurance ceases
to be available at rales which are commaercially reasonable in ordsr that the
Consultani and the Beneficiary can consider alternative means of best profecting
their respactive postiions in respect of the Project in the absence of such
insurance provided that the Beneficiary shall be entitted fo require the Consuliant
to maintain such lesser amount of Profegsional Indemnity Insurance as is available
1o the Consultant at pates which are commaercially reasonable.

As and when | Is reasonably requested o do so by the Beneficiary the Consultant

shall produce for inspection documentary evidence satisfactory to the Beneficlary
{acting reasonably; that #s Professionatl Indemnity insurance is being maintained.
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2.5

28

The Conswiant confirms that ihis Agreement has been disclosed to and has beaan
appraved by the Consultant’s Professional Indemnify insurers or Underwriters,

Should the Consultant be in breach of any of its obligations under this Clause 2
{Insurance), the Beneficiary may itself insure against any risk with respect to which
the breach shall have occurred and may recover such sum or sums from the
Consuitant as a debt.

COPYRIGHT

3.1

3.2

3.3

34

The Consultani hereby grants to the Beneficiary or its appointee and all those
authorised by the Beneficiary an irrevocable, transferable, non-exciusive and
royaity-frea licence {which shall be capable of assignation) to use and reproduce
all information (whether or not stored in computer systems), drawings, models,
bills of quantities, specifications, schedules, details, plans, programmes, budgets,
reports, calcuiations or other docurnents, work or things including all applicabie
passwords or access codes whatspever provided or to be proviged by the
Consultant in connection with the Services {the “Documents”) for such purposes
as the Benefictary may at its sole discretion require.

Such ficence shall carry the right fo grant sub-lcences and shall subsist
notwithstanding that the Appomiment is terminated or the obligations and duties
there under have been completed. For the avoldance of doubt, the grant of such
licence or sub-ficencas shall not impose any additional fiabllity on the Consuitant.

The Consultant shall on reasonable demand provide o the Beneficiary or its
appointee and those authorised by the Benefictary additional copies of any
docurments oh receipt of reasonable copying costs. The Consultant wili not be
liable for any use by the Beneficiary or any appointee or sub-licenses of any of the
Documents for any purpose other than that for which the same were prepared and
provided by the Gonsultant or for any improper or negligent use by the Beneficiary
or any appointee or sub-licensee.

The Consultant agrees to indemnify and keep indemnified the Bepreficlary from
and against all loss, damage, cost, expense, liability or claim in respect of breach
of the copyright or other intellectual propery rights of any third party caused by or
arising out of the carrying out of the Services or the use of the licence.

ASSIGNATION

4.1

4.2

This Agreement may be assigned in whole or in part by the Benaeficiary to any
successor 1o the Beneficiary's inferest in the Project or any part thereof without the
consent of the Consultant being required and such assignation shall be effective
upan written notice thereof belng givan to the Consultant. No assignation of this
Agreement by any other party shall be permitted.

The Consultant agrees that it shall not at any time asser that any permitted
assignee in ierms of this Agreement is precluded from recovering any loss
resulting from apy breach of this Agreement by reason that such assignee is not
an original parly to this Agreement or that no less or a different loss has been
suffered by such assignee.

NO WAIVER OR VARIATION

5.1

No failure, appraval, act or forbearance on the part of the Beneficiary in respect of
any right of the Beneficiary pursuant to this Agreement shall constitute any waiver
of any right of the Beneficiary under or arising out of this Agreement nor relieve the
Consuitant of any of its duties or obligations under or arising out of this
Agreement. ’
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5.2 The Consuitant will not seek to modify or vary any of the obligations for which it is
respensibie under the Appeointment in any respect if that modification or variation
will be defrimental to the Beneficiary or affects the Beneficiary's rights or
cbligations under the DBFM Agreement or affects the Consultant's obligations
shder this Agreement.

EQUIVALENT RIGHTS

The obligations of the Consultant under this Agresment shall be no grealer in extent or
guantity than if the Beneficiary had been named as joint emplover with the Contractor unger
the Appointment. The Consultant shall be enliled in any aclion or proceedings by the
Beneficiary 1o rely on any limitation in the Appointment and {o raise the eguivalent rights in
defence of liability as it would have against the Coniraciar under the Appointment {(other
than counterclaim, set-off or to state a defence of no loss or a different loss has been
suffered by the Confractor},

NOTICES

7.1 Any notice, consent or demand to be given or made by any party under this
Agresment (hereinafter called a “Notice”) shall only be validly served if in writing
and delivered personally or sent by pre-paid first class recorded delivery post or
sent by fax to the following address and marked for the aitention of the foliowing
person in the case of each parly:

Party Address Fax Number Person
The Beneficiary [e] o] [o]
DBFM Co [] [e] [s]

The Gontracior [] [#] [e]
m}'na Consultant io] fo [#]

Any parly may by Notice to the other party/parlies change its address, fax number or the fitle
of the person for whose attention Notices are to be given or made pursuant to this Clause,
Any such Notice shall be deemed to have beeh received:

741 it delivered personally, o the time of delivery;

7.1.2  in the case of pre-paid first class recorded dafivery post, on the first
Business Day after the date of posting; and

7.1.3  inthe case of a fax, at the time of transmission.

72 if any Notice is delivered or faxed afler 5 p.m. on 3 Business Day, or af any time
during a day which is not a Business Day, that Notice shall be desmed o have
been received at 8 a.m. on the next Business Day.

7.3 For the purposes of this Clause 7 (Nofices), "Business Day” means any day
which is not a Saturday, a Sunday or a public hgliday in Scolland. In proving
service it shall be sufficient to prove that the envelope containing such Notice was
properly addressed to the relevant party and edther delivered personally io that
address or delivered info the custody of the postal authorities as @ pre-paid first
class recorded delivery letter, or that such Notige was transmitted by fax to the
correct fax number of the relevant party (as demonstrated by the transmission
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siipy. For the avoidance of doubt, Notices shall not be validly served if sent by e
mail,

1.4 The definitions of words and phrases used in this Agreement shall be those set out
in the Construction Contract and Appointment except where expressly defined in
this Agreemment.

7.5 This Agreement shall be governed by @énd construed in accordance with Scots
Law and the parties hereto submit to the exclusive jurisdiction of the Scottish
Courts.

7.8 Save to the exient expressly provided in this Agreement no provision of this

Agreement is intended {o or does confer upon any third party any benefit or right
enforceable at the option of that third party or any Hability whatsoever to any third
party, and without prejudice to the generality of the foregoing. there shall not in
any circumstances be creafed by ihis Agreement a jus guaesitum tertic in favour
of any person whalscever,

IN WITNESS WHEREOF ihis Agreement consisting of this and the preceding | ] pages is executed
as follows:
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SCHEDULE PART 10
QUTLINE COMMISSIONING PROGRAMME

The Outline Commissioning Programme is the Dutline Commissioning Programme in the Agreed
Form.
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SCHEDULE PART 11
EQUIPMENT

Equipment is the Fixad Fumniture and Equipment Schedule in Appandix | of the Authority's
Construction Requirements.
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SCHEDULE PART 12

SERVICE REQUIREMENTS

SECTIOMA
SERVICE LEVEL SPECIFICATION

The Service Level Specification is the Service Level Specification in the Agreed Form.
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SECTION 2
METHOD STATEMENTS

The Method Statements are the Method Statements in the Agreed Form.
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SECTION3
SERVICES QUALITY PLAN

The Service Quality Plan is the Service Quality Plan in the Agreed Form.
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SCHEDULE FART 13

INDEPENDENT TESTER CONTRACT

The Independent Tester Contract is the Independent Tester Contract in the Agreed Form.
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SCHEDULE PART 14

PAYMENT MECHANISM

SECTION 1
INTERPREYTATION

In this Schedule Part 14 (Paymen! Mechanism) and elsewhere in this Agreement (save where
Schedule Part 1 (Definitions and Interprefation} provides to the contrary) the following words shall
have the following meanings:

Annual Service Payment means the sum in Pounds Sterling calculated in accordance with
paragraph 2 {Anmuaf Service Payrnent) of Section 2 (Calowation of Setvice Payments) of this
Schedule Part 14 {(Payment Machanism);

Avaltability Failure subject to Section 4 {Temporary Repairs) of this Schedule Part 14
{Payment Mechanism), means a Service Event which has not been Rectified within the
relevant Rectification Period and which causes a Functional Araa to be Unavailable:

AvailabHity Standards means the service requirements identified as such, set out in the

Service Leve! Spacification,;

Core Times has the meaning given in the Service Level Specification and Core Time means
a time within Core Times;

Daily SUF means, on a Day, the aggregate GSUs for all of the Functional Areas that have
Core Time on that Day,

Day means g pericd of twenty-four (24; hours, bagirning at 00:00 hours, during which there

are Core Times;
Deduction Period or DP

a} where the relevant Performance Fallure or Availability Failure arises following a
Service Event in respect of which a Reclification Perdod is specified in the
Availabitity Standards or the Performance Standards, as applicable,

i) if the Service Failure Time occurs before or during Core Time for the
relevant Functional Area on a Day, means the number of Days that elapse
from and including that Day to, and including, the Day on which the Logged
Rectification Time ocours, but excludes the Day on which the Logged
Rectfication Time cocurs if the Logged Rectification Time is before the
comnmencement of Gore Time for the relevant Functional Area on that Day,

a@nd

i} if the Service Failure Time oocurs after the expiry of Core Times for the
relevant Functionat Area on a Day, means the number of Days that elapse
from and including the next Day io, and including, the Day on which the
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Logged Rectification Time scours, but excludes the Day on which the
Logged Rectification Time occurs if this occurs bafore commencement of

Core Time for the relevant Functional Area on that Day; and

b) where the relevant Performance Failure arises following a Service Event in respect
of which no Rectification Period is specified in the Performance Standards, as
applicable, means 1;

Externai Utility Failure means a failure in:

a) the supply of gas, electricity, water, felephone or telecommunications senvices o the
Site; or
b} the service and facility of discharging water and sewerage from the Sile, where such

faiture originates on the side of the relevani Utility Point that is owned or controlled
by the relavant ulility provider and provided that such failure has not arisen as a
result of an act or omission of DBFM Co or a BBFM Co Party;

Gross Monthly Availability Deduction means, for Contract Month n, the amount in Pounds
Stefling calcuiated by the formula:

SUR x TMGESUFR
where;

TMGSUF means, for Contract Month n, the aggregate of the Daily SUF of alt the Days in that
Contract Month;

Gross Service Units or GSUs means the number of service units attributed to each
Functional Area as set out in the payment mechanism model in the Agreed Form;

Helpdesk means the helpdesk faclities established zy DBFM Co pursuant to the Service

Level Specification;

Logged Rectification Time means the time which is shown in the Heipdesk records
maintained by DBFM Co in accordance with the Service Level Specification as being the time
whern g Service Event was Reclified or Remediad, as the case may be, or, in the event that a
fallura atfecting the Helpdesk ocours, as shown on the manual Helpdesk records maintained
by DBFM Co;

Logged Report Time means the date and time which is shown in ihe Helpdesk records
maintainad by DBFM Co in sccordance with the Service Lavel Spegification as being the date
and time at which & Service Report was received by the Helpdesk or, if a failure affecting the
Helpdesk ooeurs, as shown on the manual Helpdesk records maintained by DBFM Co;

Major Performance Fallure means a Pedormance Failure which has been designated as
stch in the Service Level Specification ar in this Schedule Part 14 (Payment Machanism),
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Medium Performance Failure means g Performance Failure which has been designated as
such in the Service Level Speciflcation or in this Schedule Part 14 (Payment Mechanfsm);

Minimurt Agreed Availability Standards means the minimum standards with which 2
Functional Area must comply, as agreed between the Authority and DBFM Co, for the period

untit a Permanent Repair can be undertaken;
Minimurn Availability Deduction means, in any Contract Year n, an amount in pounds

sterling calculated using the following formula:

2Pl —2Pi M
MAD = MAD = (1—IF)+| (M4D xJF)x[HM |
RPI, )

where
MAD, is the Minimum Availability Deduction applicable for the relevant Coniract Year,;

MAD, is £ fifty Pounds Sterling (£80), ar, where the relevant Functional Area is Unavailable
but Used, is Ziwenty-five Faounds Sterling (£25);

IF is the indexation factor being 1[_‘.}5%

RPl, is the value of the Retail Price index published or determined with respect o the mont
of February which most recently precedes the refevant Contract Year, and

RPL, s 2566.7;

Minor Performance Fallure means a Performanse Failure which has been designaled as

such in the Service Leve! Specification or In this Schedule Pearl 14 {Payment Mechanism);

Monthiy Service Payment means the sum in Pounds Sterling calculated in accordzance with
paragraph 1 of Section 2 ({Calouiation of Service Paymenis) of this Schedule Part 14
{Payvimani Mechanismy,

Pass Through Costs means costs payable to DBFM Co pursuant to Section 6 {Pass
Through Costs) of this Schedule Part 14 (Payment Mechanismy;

Performance Failure subject to Section 4. (Temporary Repa#rs) of this Schedule Part 14
{Payment Mechanism}, means 3 Service Eventrelating to a Performance Standard which has
not been Rectified within the relevant Rectification Period {if any);

Performance Standards means the service requirements identified as such, set out in the
Service Leve! Specification;

Permanent Repalr means Rectification following the agreement of a Temporary Repair,

Permanent Repalr Deadlne bas the meaning given in paragraph 1.2 of Section 4
{Temporary Repairs) of this Schedule Part 14 {Payment Mechanism);

FPhase Percentage means the percentage allocated to 2 Phase as set out in Appendix 1 to
this Schedule Part 14 {Payment Machanismm),
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Rectification means, following the oceurrence of a Service Event, making good the Service
Event so that the subject matter of the Service Event complies with the levels of Service
required pursuant to this Agreement which shall, without prejudice to the generalify of the
foregoing, includa (a) restoring all functional capability and {b) ensuring that any Functional
Arza which has been gffecied by the relevant Service Event compties with the Availability
Standards and the Performance Standards, as applicable, and Rectify and Rectifying shall

be construed accordingly;

Rectification Period means, where appiicable, the pericd of time specifiad in the Availability
Standards or the Performance Standards, as the case may be, allowed for the Rectification of
the relevant Service Event, which period:

a) shall commance at the Logged Report Time {if the Logged Report Time cccurs
during Core Time for the relevant Funclional Area); or

b} if the Logged Report Time ocours outwith Coare Time for the ralevant Functional
Area, shall commence at the commencement of the immediately following Core
Time for the ralevant Functional Area;

previded that;

i subject to BBFM Co having promptly naotified the Authority's Representative of the
fact and baving recorded the same on the Helpdesk system, the Rectification Period
shall be extended by any peried during which DBFM Co was prevented or interrupted
by the Authority and any Authority Party from Rectifying any fallure to meet the
Availability Standards or Performance Standards; and

i if the Rectification Pericd would otherwise expire outside Core Time for the relevant
Functional Araa, it shall be extended so as o expire immediately prior to the start of
the next Core Time for the relevant Functional Area,

Remedial Period means, where applicable, the pericd of time specified in the Performance
Standards within which DBFM Co must Remedy a Sarvice Event;

Remedy means the actions or fasks, detailed in the colsmn headed Remedial
Period/Remedy in the Performance Standards, required to remedy a Performance Failure and
Remedied shall be construed accordingty;

Service Event means an incident or state of affairs which does not meet or comply with the
Performance Standards and/or does not satisly the Availability Standards;

Service Failure Time means the date and fime when a Service Event becomes a
Performance Failure or an Availahility Failure, a5 the case may be;

Eervice Report has the meaning given in Section 1 {Service Level Specificalion) of Schedule
Part 12 { Service Reguirements);
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Service Linit Rate or SUR means, for Contract Yesar 1, the amount in Pounds Sterling

caloulated by the formula:

N
SUR = ASPn J
TAGSUF

where:

ASP, is the Annual Service Payment for Contract Year n calculated in accordance with
paragraph 2 of Section 2 (Caleulation of Service Payments) of this Schedule Part 14
{Payment Mechanism) and

TAGSUF means, for Contract Year n, the aggredate of the Daily SUF in respect of all of the
Days in that Contract Year,

Service Units Affected or SUA means the total Gross Service Units of the Functional Areas
affected by an Availabifity Failure;

Service Units of the FaciBities or 3UF means the total number of Gross Service Unils
attributable to the Facilities as set out in Appendix 2 of this Schedule Part 14 (Payment
Machanizmy,

Temporary Repair means, in respect of the occurrence of a Service Event, works of a
temporary nature that <o not constitute Rectification but satisfy the Minimum Agreed
Availabllity Standards and substantially make good the relevant Service Event for the period

untit 2 Permanent Repair can be undertaken,;

Unavailable means in relation 1o & Functional Area that such Funetional Area is in a state or
condifion which does not comply with any one or more of the Availability Standards;

Unavailable bt ised means in relation fo any Functional Area that it is Unavailable but is
used by the Authority for ifs normal purpose at any time [aparl from the purposes of
evacuating the Funciional Arcas and the time taken for such evacuation} during the Core
Times inchuding for the avoidance of doubt, for the provision of Community Services during
which i would otherwise be Unavailable;

Litility Point means the location at which the refevant Utility first enters the Facilities;

Whole Facilities Unavailabitity Threshold means that Functional Areas having aggregate
Grags Service Units edual to or greater than 30% of the Service Units of the Facilities are
Unavailabla or Unavailable but Used,

Whole Facilifies Unavailability Conditions means any of the following conditions:

a) the Whole Facilities Unavalighility Threshold is exceeded; or
B} maors than 25% of the total pupil tolfet provision for thae Facililies, for either sex, is
Unavailable,
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1.1

1.2

SECTION 2
CALCULATION OF SERVICE PAYMENTS

MONTHLY SERVICE PAYMENT

Caloulate the Monthly Service Payment payable in respect of a Contract Month "n" using the
following formula:

7
wisp, = A xPPJ ->'D,, +PIC

N H
L2

where:
MSP is the Monthly Service Payment for the Contract Month n;

ABP, Isthe Annual Service Payment for the Contrast Year in which Contract Month n
occours, calculated in accordance with paragraph 2 below,

PP means.:

a) in respect of the period prior 1o the date on which the Actual Completion Datle has
occurred in respect of all of the Phases, the aggregale of the Phase Perceniages
{as set out in Appendix 1} applicable to the Phases in respect of which the Phase
Actual Gompletion Date has occurred or PRQVIDED THAT ir a Contract Month in
which a Phase Actual Completion Date occurs {unless the relevant Phase Actual
Completion Date occurs on the firsl day of that Confract Month) the Phase
Percentage {as set out in Appendix 1) applicable to that Phase for that Contract
Manth shall be adjusted pro rata to reflect the actual number of days from and
including the relevant Phase Actual Completion Date to and including the last day of
that Contract Month {or, if earlier, the |ast day of the Project Term);

ar

bl with effect from, and including, the date on which the Phase Actual Completion Date
has occurred in respect of all of the Phases, one hundred per cent {100%:3.

ID. ., is the sum of Deductions in respect of performance of the Services during the Coniract
Month that was two (2) mondhs prior to Contract Month n as shown in the Monthly Service
Repart for that Confract Month and calculated in accordance with the provisions setout in
Section 3 {(Deductions from Monthly Service Pavments) of this Schedule Part 14 {Payment
Machanism),

PTC msans any Pass Through Costs due for which supporting uncontasted invoices from
GBFM Ce's suppliers are available,

In the Contract Month in which the Payment Commeancement Date falls, unlags the Payment
Commencement Date is the first day of that Contract Month, and in the last Contract Month of
the Project Term, unless the last day of the Project Term is the last day of that Contract
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Month, adjust ASP, for the purposes of paragraph 1.1 above pro rata to reflect the actual
number of days in the relevant Coniract Month from and including the Payment
Commencement Date (for the first month} and {for the lagt month} up to and including the last
day of the Project Term {for the last monthl.

ANNUAL SERVICE PAYMENT

Calculate the Annual Service Payment for any Contract Year "n” using the following formula;

ASP, isthe Annual Service Payment for the relevant Contract Year,

ASP, :ASan(IwIF)“*[fASPﬂﬂF T

where;

ASP, s the value for ASPo stated in Appendix 1 to this Schedule Part 14 (Paymeant
Machanism} {being the Annual Service Payment at the Base Date), subject to any
adjustmeants made from time o time In accordance with any expréss provision of this

Agreement; (2.]4 «-LS
IF i8 the indexation factor beingi %, -

RPI, is the value of the Retall Prices index published or determined with respect to the month
of February which most recently precedes the relevant Contract Year, and

RPi; is 258.7.
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1.1

1.2

1.3

1.4

1.5

2.1

SECTION 3
DEDUCTIONS FROM MONTHLY SERVICE PAYRENTS

Entitlement to Make Deductions

If at any time after the Payment Commancement Date an Availabiiity Failure or a
Performance Failure occurs the Authority will be entitled, subject to paragraphs 1.2 and 1.4 of
this Section 3 (Deductions from Monthly Sgrvice Paymenis) and paragraph 1 of Section 4
{Temporary Repairs and Allernative Accommadation, to make Deductions in calculating the
Monthly Service Payment in respect of thel Aveilabilily Failure or Petformance Failure,
calculated in accordance with this Section 3 (Deductions from Monthly Service Payments) of
Schedule Part 14 (Payment Mechanizm).

In caleulating the Monthly Service Payment for Contract Month "n", the maximum aggregate
of all Deguctions that the Authority may make in respect of Gontract Month "n-2" is the Gross
Monthly Availability Deduction for Confract Month "n-2".

I any Contract Month where the value of ¥Dn-2 exceeds the value of ASPR/12, the Monthly
Service Payment due by the Authority shall be an amount egual to PTC for that Contract
Morth but the Authority shall, in calculating the Monthly Service Paymeant in respect of the
following and (to the extent necessary} any subsequent Contract Months, be entitled to carry
forward and set off the amount of such excess against the amount by which the value of
ASPR{12 exceeds the value of 3Dn2 (as such values are calollated in the following Contract
Month and (to the extent necessary) any subseqguent Contract Manthg) until the amount of
stch excess has been set-off in full. To the extent that any such excess has not been set off
as at the earlier o occur of the Expiry Date and the Termination Date, then an amount equal
to such excess shall be immediately due and payable by DBFM Co o the Authority.

Teo the extent that an Availahility Faliure or a Parformance Failure:

1.4.1 Is the result of an Excusing Cause; or

142 is the result of an External Utility Failura,

the Authority shall not be entitfed to make Deductions.

To the extent that an Availabifity Failure or a Performance Failure is the result of.
151 a Relief Event; or

1.5.2 an event of Force Majeure,

the Authority shall be entitied to make Deductions but any such Deductions shall be
disregarded for the purposes of Clause 24.3 and Clause 40.1.8.

Deductions for Performance Failures

Subject to paragraphs 1 (Enfillement fo make Dedyclions) and b {(Repealed Faifures) of this
Section 3 (Deductions from Monthfy Service Paymenisy and subject also o paragraph 2.3
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2.2

23

4.1

below, the amount of the Deduction in respect of a Performance Failure is caicuated using
the following formula;
C=PFDxDP

where;

B means the amourt {in Pounds Sterling} of the Deduction in respect of the Performanoce

Failure, and

PFD means:

{2) in the case of a Minor Performance Failure, the sum of fifty Pounds Sterling {£50),
index jinked:;

{b} in the case of a Medium Performance Failure, the sum of one hundred Pounds

Sterling (£100), index linked:;

{c} in the case of 8 Major Performance Failure, the sum of fwe hundred Pounds Sterling
{£200), index linked,

in the case of 2 Service Event for which no Reclification Period is specifiied in the
Performance Standard, a Pesformance Fallure occurs Immediately upon the cccurrence of the
Service Event and, if it is not Remedied within the relevant Remedial Period, & will reoccur at
the expiry of the Remedial Peried and the Remadigl Period shall recormmence and so on until
such time as the Performance Failure has been Remediad.

No Deduction may be made by the Authority from the Monthly Service Payment for the
relevant Contract Month in respect of any Minor Performance Failure if the total number of
Minor Performance Fallures which have occurred in the relevant Contract Month Is not more
than three {3). Where two {2} or more Performance Fallures oocut in a Functional Area during
a Day, only the Performance Failure {hat resulls in the highest Deduction will apply.

Daemed Performance Failures

i DBFM Co fails to monitor or accurately report a Service Event, a Performancs Fsilure or an
Availability Failure then, without prejudice to the Deduction to be made in respect of the
relevant Performance Failure or Availability Failure (if any), the failure to monitor or report the
Service Event, Performance Failure or Availability Faillure will be deemed o be a new Medium
Performance Failure unless the circumstances sef out in paragraph 6 of Section & (Faifure by
DEFN Go o Monitor ar Repoert) apply, in which case there shall be deemed {0 be a new Major
Performance Failure.

Deductions for Availability Failures

Subject to paragraphs 1 {(Entitlement ta make Deductions) and & (Repsated Failures) of this
Section 3 (Deductions fram Monthly Service Payments), and subject also to paragraph 4.2
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4.2

4.3

5.1

52

6.1

8.2

6.3

and paragraph 4.3 bslow where applicable, the amount of the Deduction in respect of an
Availability Failure is the higher of,

411 the Minimum Avallabitity Deduction; and

412 an amoynt calculated in accordance with the following formula
D=8UAXSURxDP

where:

D means the amount {in Pounds Sterling} of the Deduction in respect of the Availability

Faiture

Where the relevant Functional Area is Unavailable but Lised the Deductlon for the Availability
Failure shall be reduced by 50%.

H on the relevant day any of the Whole Facilities Unavafiabiiity Conditions are met then, for
the purpose of the formula in paragraph 4.1 above the SUA will be desmed to be equal {0
SUF.

Repeated Fallures

Subject to paragraph 1 (Emiifflement fo make Deductions) of this Section 3 {Deductions from
Monthly Service Paymenis) if.

a Performance Failure in respect of the same Performance Standard; or
an Availability Failure in respect of the same Availability Standard,

oceurs three (3) or more times in a rolling period of hree (3) consecutive Contract Months,
then the Deduction calcuiated pursuant to paragraph 2 (Degductions for Performance Failures)
or paragraph 4 (Deductions for Avaflability Faflures) of this Section 3 {Deducfions from
Monthly Service Paymenis) for the 4th  and esch subsequent such Performance Fallire
andfor the 4th and each subsequent such Availabiiity Fallure during the relevant period of
three (3} consecutive Confract Months shali be multiplied by 1.5,

Repeated Rectification
If four {4) or more Service Events occur in any rolling seven (7) day period and:

each such Service Event is In connaction with the same Performance Standard or Availability
Standard,

sach such Service Event affects the same Functional Areg; and

thete is good reason to believe that the rool cause of each such Service Event 18 the same
then, notwithstanding paragraph 2.3 and notwithstanding that DBFM To achieves
Rectification of the Ssivice Evenis within the relevant Redification Perod, there will be

deemed to be a Major Performance Failure.
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71

7.2

7.3

Effect of Unavallability on other Deductions

Subject to paragraphs 7.2 and 7.3, if a Performance Failure oceurs affecting @ Functional
Area and the Service Event giving rise to the Performance Failure also gives nise fo an
Availability Failure affecting that Functional Area, only the deductions for the Availability
Failure apply.

if an Availability Failure offects a Funetional Area and the Authority does not continue {o use
that Functional Area, the Awthority shall not, untll Rectification of that Availability Fallure, be
entitied to make further Deductions in respect of that Functional Area other than in respect of
the Avaitabllity Failure.

H a Functional Area is Unavailable but Used, the Authority will be entitled to make Deductions
in respect of any Performance Failures affecting that Functional Area.
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1.1

12

2.1

2.2

SECTION 4
TEMPCRARY REPAIRS

If DBFM Co informs the Authority that it is unable to Rectify a Service Event within the
specified Rectification Period due to the need for specialised materials or personnel that ara
not, and cannot reasonably be expected to be, immediately available at the Facilities but that
a Temporary Repair can be effected:

DBFM Co may carry out the Temporary Repair proposed by DBFM Co unless the Authorily,
acting reasonably, considers that, i the Temporaty Repair proposed by DBFM Co is carmiad
out, the relevant Functional Area will not be fit for use for the Community Services for which it
is normally used; and

whare a Temporary Repair is parmitted pursuant to paragraph 1.1, the Authority and DBFM
Co must act reasonably to agree a date and time {the Permanent Repair Deadline) by which
a Permanent Repair must be made, giving DBFM Co & reasonghle perlod within which to
cafTy out the Permanent Repair.

Puring any petiod beginning at the time when a Temporary Repair has been approved by the
Authorily and ending at the earlier of;

the time at which a Permanent Repair is successiully completed; and

the Permanent Repair Deadling, the Avallability Standards will be replaced by the Minimum
Agreed Availability Standards.

[f an agreed Temporary Repair is completed by DBFM Co before the Parmanent Repair
Deadline and resuits in the Functional Area affected by the relevant Setvice Event satisfying
the Minimum Agreed Avallabiiity Standards, the date and time shown in the Helpdesk records
maintained by DBFM Co in accordance with the Service Level Specification as being the date
andg time when the Temporary Repair was completed [or, in the gvent thal a failure affecting
the Helpdesk occurs, as shown on the manual Helpdesk records mainiained by DBFM Co as
being the date and time when the Temporary Repair was completed) shall be deemed to be
the Logged Rectification Time for that Service Event for the purpose of determining the value
of P in the formula in paragraph 4 (Deductions for Avaifabiiity Failures) in Section 3
(Deductions from Monthly Service Paymentsy of this Schedule Part 14 {(Payment
Mechanism).

if the Permanent Repair is not carried out by the Permanent Repair Deadline, a Performance
Failure or, as the case may be, an Availability Fallure, will occur at that date and time and the
provisions of paragraph 2 (Deductions for Performance Failures), paragraph 4 (Deductions for
Avallability Faifluresy and, if applicable, paragraph 5 {Repedted Failures) of Section 3
(Deductions from Monthly Service Payments) of this Schedule Part 14 (Payment Mecharism)
shall apply.
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SECTIONS
FAILURE BY DEFM CO TO MONITOR OR REPORT

Subject to paragraphs 2 to 4 inclusive of this Section § {(Failure by DBFM Co to Monifor or
Rgport), the Performance Monitoring Report produced by DBFM Co for any Contract Month
shall be the source of the factual information regarding the performance of the Services for
the relevant Contract Month for the purposes of calfculating the Deductions pursuant to
Section 3 {Deductions from Monihfy Service Fayments) of this Schedule Part 14 (FPayment

Mecharism).

Either narty may give written notice to the other if it believes there is an error or omission in &
Monthly Service Raport provided that, save in the circumstances referred to in paragraph 6
below, such notice must be given hefore the end of the Contract Month that falls two
{2} Contract Months after the Contract Month in which the relevant Monthly Service Report
was submifted by DBFM Co. The parties shail endeavour to agree the amendmenis required
to rectify the error or omission (if any} within ten (1) Business Days of notice being given in
accordance with this paragraph 2, {ailing which either party may, on giving wrilten notice to
the other, refer the matter to the Dispute Resolulion Procedure.

Where DBFM Co fails to mwonitor or accuraiely o report a Performance Failure of an
Availability Failure in the circumstances referred to in paragraph 6 of this Section § {Failure by
DBFM Co fo Monifor or Reporf), for the purposes of paragraph 1 of Section 1. (General
Reguiremenis) of Schedule Part 19. (Record Provisions) the Authority shall be deemed fo
have reasonable cause to reguire that DBFM Co shall make available to the Authority for
inspection such of the records referred 10 in paragraphs 10 and 11 of Sectlon 2. {Records to
be Kept of Schedule Part 18. (Record Frovisions} as the Authority may specify.

DBFM Co shall upon submission of & valid invoice pay to the Authority a suth equal to the
costs reasonably incurred by the Authority in carrying out any inspection and investigation of
records made available pursuant to paragraph 3 above.

if the Authority's inspection or investigation of records made available pursuant to paragraph
3 gbove reveals any further matters of the {ypes referred to in paragraphs 2 and 3 above,
those matters shalt be deait with in accordance with paragraph 2 or 3 as appropriafe and the
Authority shall, in addition, be entitied to make Deductions in respect of any Performance
Faiures or Availability Failures in the manner prescribed Saction 3 (Dedfuctions from Monthiy
Service Payments) of this Schedule Part 14 {Payment Machanism). The Monthly Service
Payment for the Contract Month in which any such Deduction would (but for the error or
omissian in the Performance Monitoring Report) have been made shall be re-calculated to
take account of such Deduction and the ameount of such Deduction shail be immediately due
and payable by DBFM Co to the Authority together with interest at the Default [nterest Rate
from the date on which the Authority paid the Monthly Invoice for the relevant Contract Month
until the date on which payment is made by DBFM Co,
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6. For the purposes of paragraphs 2 and 3 of this Section § (Faflure by DBFM Co to Monitor or
Repord) the relevant circumstances are;

5.1 Fraudulent action arinaction; or
6.2 deliberate misrepreasntation; or
B3 gross miscongduct or gross incompetence,
in each case on the part of DBFM Co or a DBFM Co Party.

The provisions of this Section § (Faiture by DBFM Co fo Monitor or Report) shall be without prejudice
to any rights of the Authorify in this Agreement pursuant fo Clause 24 {Maonitoring of Performance},
Clause 40 (DBFM Co Events of Defaul) and Clause 44 (Corrupt Gifts and Payments).

204



1.
1.1

1.2

3.1

3.2

SECTION 6
PASS THROUGH COSTS

Utility Charges
Not Usad,

The Authority is responsible for all connection, line rental and usage telephohe charges and
data chargss.

Rates
Not Used.
Operational Insurance Premiums

Subject to paragraph 3.2, DBFM Co may include the premiums paid by DBFM Co to take out
and mainizin the Operational insurances in accordance with Clause 53 in the Monthly Service
Payment in accordance with paragraph 1 (Monthily Service Payment) of Section 2 (Calculation
of Service Paymenis) of this Schedule Part 14 (Payment Mechanism) on the basis of the cost
incurred by DBFM Co and supported by an appropriate premium notices from the relevant
insurer,

There shall be excluded from the premiums referred to in paragraph 3.1, @ sum squal to any
portion of the premiums aftributable to any issue or factor other than (&) circumsiances
generally prevailing in the relevant insurange market or (b} ciroumsiances attributable to
malicious damage o the Facilities or {c} the claims history of the Authority or any Authority

Party.
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APPENDIX 1
ANNUAL SERVICE PAYMENTS AT BASE DATE

Total base value for the ASP is £ 3 . 1EU \ ()—:S O

Phase Percentage (%)
Phase 1 91.6

Phase 2 84

Phase 3 0

Phase 4 0
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APPENDIX 2
FUNCTIONAL AREAS AND GBUS

Part 1 ~ GSUs

Gross Service Units or GSUs means the humbear of sarvice units attributad to each Functional Area
as set out in the payment mechanism model in the Agreed Form.
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Part 2 -Zoning Drawings
The Zoning Drawings (version 2) is the Zoning Drawings in the Agreed Form.
Ground Floor Plan
First Floor Plan

Second Floor Plan

208



SCHEDULE PART 15

REDACTED



SCHEDULE PART 16

CHANGE PROTOCGL

SECTION 1

DEFINITIONS

In this Schedule Part 16 {Change Profocol) and elsewhere in this Agreement (save where Schedule
Part 1 provides to the contrary) the following words shall have the following meanings:

“Adjustment Date”

“Affordable”

“Approval Criteria”

“Approved Project”

“Assuraption Adjustment”

“Authority Change”

“Authorily Change Notice”

“Calculation Date”

“Capital Cost”

“Catalogue of Small Works and
Services” and “Catalogue”

“Catalogue Price”

means the date on which the adjustment fo the Annual
Service Paymenis takes effect in agcordance with the
provigions of this Agresment, or such other date as is
agreed between the parlies;

means  within  the revenue resource parameters
determined by the Authorily and notified in writing by it to
DBFM Co as available for a proposed High Value
Change;

has the meaning given in paragraph 7 {Approval Criteria)
of Section 4 {(High Yalue Changes) of this Schedule Part
18 {Change Profocol);

has the meaning given In paragraph 8.2.1 of Section 4
{High Value Changes) of this Schedule Pat 16 {Change
Protocoly,

means an adjustment to any of the assumptions contained
in the Financial Mode!:

means, as the case may be, a Low Value Change, a
pedium Value Change or 2 High Vaiue Change;

means a notice issusd in accordance with this Schedule
Part 16 {Change Frotocol) reguiring an Authority Changse;

means the relevant date for the purposes of calouiating
the incurred Change Management Fee in accordance with
Section 4 {High Value Changes) of this Schedule Part 16
{Change Protocol),

means in relgtion to any High Value Change the cost of
carrying oul the design, construction and commissioning
of any construction works required 10 iImplement that High
Value Change;

means the list of prices and time periods for typas of Low
Value Changes sef out in Appendix 1 Part 1 (Catalogue)
to this Schedule Part 168 {Change Frofocal), as amended
from time to time in accordance with paragraph 3 (DBFM
Co Response and Authority Confirnation) of Section 2
(Low Valure Changes) of this Schedule Part 16 (Change
Profocoly;

means the {otal cost (excluding VAT) of carrying out a
Low Value Chenge as setoutin the Catalogus;

227



“Catalogue Review Date”

“Change"

“Change in Gosts™

means sach third anpiversary of the Commencement
Bate;

means & change in the Works, the Faciliies andfor
Services or additional works and/or sarvices or a change
in the Authority's Policies that may be made under Clause
33 {Change Frofocofy or this Schedule Part 16 (Change
FProtocofy;

means in respact of any Relevant Event, the effect of that
Relevant Evenrt (whether of 3 one-off or recurring nature,
and whether positive or negative) upon the actual or
anticipated costs, losses or liabilities of DBFM Co andior
the Contractor andfor any Service Provider (without
double counting), including, as relevant, the following:

(a) the reascnable costs of complying with the
requirements of Clauses 24.8, 28 {Delay
Events), 32 (Changes in Law} andior
Bactions 2 {(Low Value Changes) to 4 [High
Value Changes) of this Schedule Parf 18
(Change  Frofocol). including  the
reasonable costs of preparation of design
and estimates;

{t} the costs of continued employment of, or
making redundant, staff who are no longer
required;

(c) the costs of employing additional staff;
{d} reasonable professional fees;

{e)} the costs to DBEM Co cof financing any
Relevant Fverd {and the consejuences
therecf) including commiiment fees and
capital costs interest and hedging costs,
lost interest on any of DBFM Co's own
capital employed and any finance required
pending receipt of a lump sum payment or
adjustments to the Annuai Service
Payment;

(fi the effecis of costs on implementation of
any insurance reinstatement in accordance
with this Agreement, including any adverse
effect on the insurance proceeds payable
to DBFM Co (whether arising from physical
damage insurance or busingss interruption
insurance {or thelr equivalent)} in respect
of that insurance reinstatement and any
extension of the pericd of implementation
of the insurance reinstatement;

(g) operating costs, or lifecycle maintenance or
raplacemant costs:

{h} Capital Expenditure (or, in the case of a

Relovant Event which 8 a Relevani
Change in Law, Capital Expenditure for
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“Change Management Fee”

“COSt”

“DBFM Co Change”

"DBFM Co Notice of Change"

“Deragated Low Value Change”

which the Autharity is responsible},

(i the costs required to ensure cantinued
compliance with the Funding Agreements;

{I) any deductible or increase in the level of
deductible, or any increass in premium
under or in respect of any insurance policy,
and

{ki} Direct Losses or indirect Losses, including
ragsonable legal expenses on an indemnity
basis;

means the fee calculated in accordance with paragraph
10 {Information and notifications by the Authority to DBFM
Co and cooperation of the Authority) of Section 4 (High
Value Changess);

where used in the definitions of High Value Change and
t ow ¥Yalue Change means the immediate cost that will be
incurred by DEFM Co to implement the refevant Change,
disregarding any Whuole Life Costs;

means @& Change that is infllated by DBFM Co by
submitting & DBFM Co Netice of Change o the Authorily
pursuant fo Section 5 (DBFM Co Chenges) of this
Schedule Part 16 {Change Profocoly;

has the meaning given in paragraph 1 of Section 5 (DBFM
Co Changes) of this Schedule Part 18 {Change Protocod),

means:

{a) installation or relocation of pinboards, mirors,
shelving, whitehosrds and electronic boards, and

{v)  any other Low Value Change that:
L consists of minor works;
i only affects the interior of the Facllities;

iii. does not affect any of the mechanical and
electrical equipment of the Facilities;

iv. does not involve any interfererce with the
service media in the Facilities;

V. wili not confict with any Programmed
Maintenance; and

i, witl not prejudice any of the Operational
insurances;

“Derogated Low Value Change meansg a notice given by the Authority in accordance with

Notice”

paragraph 1.2 of Section 2 (Low Value Changes) of this
Schedule Part 16 (Change Protosol;
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“Estimate”

“Estimated Change in Project Costs”

“High Value Change”

“High Value Change Proposal®

“High Value Change Requirements”

“High Value Change Stage

Submission”

“Incurred Change Wanagement Fee”

“Input Adjustment”

“Key Ratios”

2

has the meaning given in paragraph 3 of Seclion 3
(Medium Value Changes) of this Schedule Part 16
(Change Protocol);

means, in respect of any Relevant Event, the aggregate of
any Change in Costs;

means:

{(a) a Change requested by the Authority that, in the
reasonable opinion of the Authority, is likely either
to Cost in excess of one hundred thousand pounds
(£100,000) ({index linked) or tfo reguire an
adjustment to the Annual Service Payment that on
a full year basis is 2% or more of the Annual
Service Payment in the relevant Confract Year
provided that the parties may agree that such a
Change should instead be processed as a Medium
Value Change; or

(b)  any other Change that the parties agree is to be
treated as a High Value Change;

means a proposal satisfying the requirements of
paragraph 3.4 of Section 4 (High Value Changes) of this
Schedule Part 16 {Change FProfocof);

has the meaning given in paragraph 2.1.3 of Section 4
(High Value Changes) of this Schedule Part 16 (Change
Profocol);

has the meaning given in paragraph 4.1.1 of Section 4
(High Value Changes) of this Schedule Part 16 (Change
Protocol);

means the amounts actually incurred or payable by or on
behalf of DBFM Co up to the Calculation Date in respect
of matters identified by DBFM Co pursuant to paragraphs
3.4.3 andfor 4.3.7 of Section 4 (High Value Changes) of
this Schedule as falling within the Change Managemant
Fee (and not already reimbursed by the Authority);

means any adjustment to the Financial Model other than
Assumption Adjustment and Logic Adjustments;

means the following ratios:

{a) the LLCR {as defined in the Senior Funding
Agreements);

(by the ADSCR (as defined in the Senior Funding
Agreements);

{c) the Base Gase IRR ;

(d) the Project IRR; and

(€)

the Subordinated Debt Rate being - - .
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“L.ogic Adjustment”

“Low Value Change”

“Medium Valug Change”
“Post-Adjustment Financial Model”
“Pre-Adjustment Financial Model”

“Relevant Event”

“Review Procedure”

“Small Works and Services Rates”

“Stage 1 Approval”

“Stage 1 Approved Project”

“Stage 2 Approval”

“Target Gost”

“Third Party Costs”

means an adjustment to the logic or formulae contained in
the Financial Model;

means a Change which is either:

{a) of a type lHsted in the Catalogue of Small Works
and Servicas; or

{b} s not so Hsted, but has an individual Cost not
exceeding five thousand pounds (£5000) (index
finked), or as ctherwise agread from time {o time,
excent for any reqguest that would (f implemented)
increase the likelihood of DBFM Co failing fo mest
the Authority's Consiruction Requirements andfor
the Service Level Specification or materially and
adversely affect DBFM Co's ability to perform its
cbligations under this Agreement;

means a Change requested by the Authority which is not
a Low Value Change or a Migh Value Changs;

means the Financial Mode! in effect immediately following
the making of the relevant Adjustments;

means the Financial Model in effect immediately prior 1o
the malking of the relevant Adjustments;

means an avent or circumstance in which this Agresment
expressly provides for an adjustment fo the Annual
Service Payments to be made;

means the procedure set out in Schedule Part 8 {Review
Pracedure),

means the rates to be applied In respect of any reguest
from the Authorily for a Low Value Change gef out in
Appendix 1 Part 2 {Small Works and Services Rates) o
this Schedule Part 18 {(Change FProlocod), as amended
from tme o me in accordance with paragraph 8 of
Saction 2 (Low Value Changes) of this Schedule Part 16
(Change Frofecoly,

has the meaning given in paragraph 3.7 of Section 4
(Migh Value Changes) of this Schedule Part 16 (Change
Protocol;

has the meaning given in paragraph 3.7 of Section 4
{High Value Changes) of this Scheduls Part 16 {Change
Frofocoly,

has the meaning given in paragraph 8.2.1 of Seclion 4
{High Value Changes) of this Schedule Past 16 {Change
Protorol);

has the meaning given in paragraph 2.1.2 of Section 4
(Migh Vaiue Changes) of this Schedule Part 16 (Change
Frotacol);

rogans the costs incurred by DBFM Co with third parties in
responding to an Authority Change Notice for a Medium
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“Whole L.ifz Cost™

Value Change or 2 High Value Change, Including, but not
limited to, the Sub-Contractors, consultants and advisers;,
and

means the estimated and (to the extent that such
information s avaiiable) the actual cost of operating and
maintaining that High Value Change over its inftended
daesign [Ife {consistent with DBFM Cd's Proposals).
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SECTION 2

LOW VALLUE CHANGES

Low Value Change Notice

1.1

1.2

13

Subject to paragraph 1.2 of this Section 2 (Low Value Changes), where a Low
Value Change is reguired by the Authority, it must submit an Authority Change
Notice to DBFM Co,

The Authority may carry out Derogated Low Value Changes during the
Operational Term. if the Authority wishes o carry out a Derogated Low Value
Change it shall send DBFM Co a nolice at least five (5) Business Days prior to the
date on which # proposes to start 1o implement the Change setling out the nature
of the proposed Change in sufficient delail {o enable DBFM Co 1o salisfy itself that
the proposed Change constitutes a Derogated Low Value Change, DBFM Comay
notify the Authority within three {3) Business Days of receipt of a Derogated Low
Value Change Notice that it does nol agres that the propesad Change constitutes
a Derogated Low Value Change and, uniess the parties otherwise agree, the
Authority must not take any steps to carry out the proposed Change unless it has
referred the dispute to the Dispute Resolution Procedure and it has been
determined that the proposed Change is a Derogated Low Value Change.

if it carries out 3 Derogated Low Value Change, the Authority must use Good
industry Praclice to the siandards that would have applied o DBFM Co i | had
carried it out as & Low Value Change.

Authority Change Notice

An Authority Change Notice for a Low Value Change must:

2.1

2.2

2.3

state that it relates to 2 Low Vaiue Change;

contain a description of the works andfor the change 1o the Works andfor the
Services thal the Authorty requires including, #f relevant, the applicable type of
Low Value Change listed in the Catalogue; and

if there is no applicable type of change listed in the Calalogue, specify the fime
period within which the Authority reguires the Change to be implemented.

DBFM Co Response and Authority Gonfirmation

Within five {5) Business Days of receipt of an Authority Change Notice for a Low Value
Change, DBFM Co must nolify the Authority of

3.1

3.2

the cost of iImplementing the required Low Value Change; and

the time period for implementing the L.ow Yalue Change,

in each case In accordance with paragraph 4 of this Section 2 (Low Value Changes).

Cost and Timing

4.1

if the Low Value Change is of a type listed in the Catalogue, the cost of carnrying
ot that Low Value Change shall not excead the ralevant Catalogue Price and the
fima period for implementing the Low Value Change shall not exceed the relgvant
time specified in the Catalogus.
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4.2

4.3

if the Low Value Change Is not of a type that is Hsted in the Catalogue, the cost of
carrying out that Low Value Change shall be caloulated on the basis that:

4,21 wherever practicable the Low Value Change will be carried out by an
existing on-site and suitably qualified employee of DBFM Co or a DBFM
Co Party and in that case DBFM Co may not charge for labour, Where
there is no such suitably qualified on-site employes reasonably availabia
o carty out the Low Value Change, the cost of the labowr element will be
calcutated in accordance with the Small Works and Services Rates or,
where such rates are not agplicable, in accordance with rates which are
fair and reasonable; and

422 the materials element wilt be charged at the cost of materials to DBFM
Co or to the DBFM Co Party carrying out the work (net of all discounts)
and there shall be no management fee, margin, overhead, contingency
or ather cost applied In refation thereto,

Other than the costs referred to in paragraphs 4.1 and 4.2 of this Section 2 {Low
Value Changes) DBFM Co may not charge the Authority for processing,
implementing or managing a Low Yalue Change.

Authority shjection

The Authority may object in writing within five (5) Business Days of receipt of DBFM Co's
notice pursuant to paragraph 3 of this Section 2 {Low Value Changes), to any part of that
notice and in that event the partias shall act reasonably o endeavour 10 agree 3s Sooh a8
practicable how the Low Value Change is to be implemsenied, which may include the
Authority withdrawing the Authority Notice of Ghange,

implementation

6.1

6.2

5.3

DBFM Co must implemsnt & required Low Valug Change so as o minimise any
inconverience to the Authority and, subject to paragraph 102 of this Section 2
{Low Value Changes), within the timescale specified i the notice given by DBFM
Co pursuant to paragraph 3 of this Section 2 (Low Value Changes} {or agreed by
the parlies pursuant 10 paragraph & of this Section 2 {Low Valtie Changes)}.

DBFM Co shall notify the Authority when it congiders that the Low Value Change
has been completed.

if DBFM Co:

631 fails to give a notice fo the Authority in accordance with paragraph 3 of
this Section 2 {Low Value Changes) within fifteen (15) Business Days of
the date of the Authority Change Nofice, or '

832  gives a notice pursuant to paragraph 3 of this Section 2 (Low Value
Changes} to which the Authority has objected pursuant o paragraph 5 of
this Section 2 {Low Value Changes) on any ground other than the cost of
the Low Value Change, the parties have not reached agreement as to
how the Low Value Change s 10 be implemented and the objection has
not been referrsd to the Dispute Resolution Procedurs; or

G.3.3 gives a notice pursuant to paragraph 3 of this Seclion 2 (Low Vaiue
Changes) to which the Authority does not objest pursuant to paragraph 5
but then fails to fully implement the Low Value Change within ten (10)
Business Days after the limescale specified in that notice or agreed in
accordance with paragraph 5 of this Section 2 (Low Value Changes),
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then, subject to paragrapgh 10.3 of this Section 2 (Low Value Changes), the Authority may
notify DBFM Co that the Low Value Change Notice is withdrawn and, following such
notification, may procure the implementation of the Low Value Change without further
recourse o DBFM Co, but the Authority must ensura that the Low Valus Change is carried
out in accordance with Good Industry Practice and to the standards that would have applied
to DBFM Co If it had implemented the Low Value Changs.

Payment

Unless the Authority notifies DBFM Co within five (5) Business Days of receipt of a nolice
from DBFM Co pursuant to paragraph 8.2 above that the Low Value Change has not been
implemented to its reasonable satisfaction:

71 DBFM Co shal, where the Low Value Change is implemented prior to the
Cperational Tenm, issue an invoice in respect of the costs of the Low Value
Change, which the Authority must pay within 20 Business Days of receipt; or

7.2 DBFM Co shall, where the Low Value Change is implemented during the
Operational Term, include the cosis of the Low Value Change in the next Monthly
Invoice submitted pursuant fo Clause 34.2 of this Agreement foliowing completion
of implementation of the relevant Low Value Change and the amounts payabie for
the Low Value Changes shall he invoiced and paid in accordance with the
procedure described in Clause 34 of ihis Agreement.

Update of Catalogue and Small Works and Services Rates

8.1 From the Commencement Date the Catalogue shall be that set outf in Part 1 of
Appendix 1 to this Schedule Part 18 {Change Frofocoll and the Small Works and
Services Rates shall be those set out in Part 2 of Appendix 1 to this Schedule Part
16 (Change Protocol),

8.2 Subject to paragraph 8.3 of this Section 2 {Low Vafua Changes), the unit prices
and the Small Works and Services Rates sef out in the Catalogue and the Small
Works and Services Rates shall be indexed on each anniversary of the
Commencement Date for the change in BPi since the Commencement Date or,
after the first Catalogue Review Date, since the most recent Catalogue Review
Date,

8.3 On the date which is twenty {20} Business Days before each Catalogue Review
Date, DBFM Co must provide the Authority with:

8.3.1 a revised and updated Catalogue which:
{a) includes in the Catalogue unit prices for any types of Low
Value Changes which have occurred and which the parties
consider are reasonably likely to revccur during the e of the
Project and any other types of Low Yalue Changes as the
parties may agree; and

i) includes irme perinds for the carrying out of each listed type of
Low Value Change; and

832 updated Small Works and Setvices Rates.
The unit prices and Small Works and Services Rates will be for the ensuing three-
year period foliowing the Catalogue Review Date. The unit prices must represent

good value for money having regard to;

ta) prices prevailing for similar items in the market at the time; and
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{b) paragraph 4.2 of this Section 2 (Low Vafue Changes).

The Small Works and Services Rates must provids value for money with reference
lo rates prevailing for similar services in the market at the time,

8.4 Within ten {10} Business Days of the submission by DBFM Co of the revised and
updated Catalogue and Small Works and Services Rates pursuant to paragraph
8.3 of this Section 2 {Low Vafue Changes), the Autharity shall confirm in wriling
whether or not it agress that {he revised and the updated Catalogue shall
constitute the Catalogue and the updated Small Works and Services Ratas shall
constitute the Small Works and Services Rates for the purposes of this Agreement
from the relevant Catalogue Review Dale;

85 If the Authority does not confirm fo DBFM Co that it agrees with the revised and
updaied Catalogue and/or Small Works and Services Rales provided by DBFM Ce
pursuant {o paragraph 8.3 of this Section 2 {Low Valye Changes), the parties shall
meet and endeavour, in good faith, to agree any amendments to the Catalogue
and/or Small Werks and Services Rates. Any dispute in relation fo this paragraph
8 may be referred by either parly to the Dispute Resolution Procsdure. The
revised and updated Catglogue and revised and updated Small Works and
Services Rates with such amendments as are agreed by the paries or determined
under the Dispute Resolution Precedurs shall constifute the Catalogue and the
Small Works and Services Rates for the purposes of this Agreement from ihe
relevant Catalogue Review Date.

Documentation and Monitoring

8.1 No due ditigence (whather funder, legal, technical, insurance or financial) shall be
required in relation fo Low Value Changes unless oftherwise agreed between the
parlias.

82 No changes shall be made to this Agreement or any Project Document as a resuit

of a Low Value Change, unless otherwise agreed between the parties.

8.3 Whare it is agreed that an adiustment of the Annual Service Paymaent 18 required
in respect of a Low Value Change, the Financial Mode! shall be adjusted o give
effect 1o such Low Value Changes once each Contract Year on a date to be
agresd between the parties and all relevant Low Value Changes that have
occurred since the preceding such adjustment shall be aggregated together info a
single cumulative adjustment in accordance with Section 4 (Changing the
Financial Model) of this Scheduls Part 16 {Charige Protocol).

g4 DBFM Co shall keep a record of afl Low Value Changes processed. completed
and outstanding and shall provide the Authority with a copy of that record
whenever reasonably required by the Authority.

Bisputes

10.1 Any dispute concerning any matter referred to in this Bection 2 {Low Value
Changas) may be referred by either party to the Dispute Resolution Procedure.

10.2 OBFM Co shall not be obliged to impiement the Low Value Change until any
dispute has been determined except that where such dispute concerns only the
cost of a Low Value Change, uniess the Authority otherwise direcis, DBFM Co
must gontinue fo camy out or implement the Low Valuge Change within the
prascribed limescale notwithstanding the disputs.

10.3 The Authority is not entitied to withdraw an Authority Change Notice and procure

implamentation of 2 Low Value Change in respect of which there is a dispute that
has been referred to the Dispute Resclution Procedure, unless that dispute has
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been determined in its favour and DBFM Co has not confirmed to the Authority in
writing within five (5) Business Days of the date of the determination that it will
impletment and camry out the Low Value Change in accordance with the

determination.
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SECTION 3

MEDIUM VALUE CHANGES

1 Medium Value Changes

1.1

if the Authority requires a Medium Value Change, it must serve an Authority
Change Notice on DBFM Co in accordance with parauraph 2 (Medium Valug
Change Notice) of this Section 3 (Medium Value Changes).

1.2 DBFM Co shall be entitled to refuse a Medium Value Change that:

1.2.1 retulres the Works and/or Services to be performed in a way that
infringes any |law or &g inconsistent with Good Industry Practice;

1.2.2 would cause any Consent o be revoked (or would require a new consent
to be obtained or any existing Consent fo be amended which, after using
reasonable efforts, DBFM Co has been unable to obtain);

123 wauid materially and adversely affect DBFM Co's abilfly to deliver the
Works andfor Services (except those Works andfor Services which have
beean specified as requiring fo be amended in the Authority Change
Notice} in 2 manner not compensated for pursuant to this Section 3
{Medium Value Changasy;

1.24 would malerially and adversely affect the health and safety of any
person;

1.2.5 would, if implemented, malerially and adversely change the nature of the
Project {ingluding its risk profile); or

1286 the Authority does not have the legal power of capacily 1o reguire
implementation of.

2 Medium Value Change Notice
2.1 An Authority Change Nolice for a Medium Value Change must:

211 state that it refers to 2 Medium Value Change;

212 sef out the change in the Works or Services or the additional works or
services required in sufficlent detail to enable BBFM Co to calculate and
provide the Estimated Change in Project Costs in accordance with
paragraph 3 {Conlracior's Estimate) of this Seclion 3 (Medim Value
Changes),

213 set out whether, in respect of any additional facilities, DBFM Co is
expectad to provide facilities management services and ldecycle
maintenance services in respect of such additional facilities; and

214 set out the timing of the additional works or services required by the
Authority,

22 Within fiﬁéen {15) Business Days of receipt of the Medium Value Change Notics,

DBFM Co must notify the Authority in writing:
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2.3

2.4

258

28

221 whether it considers that it s entitled to refuse the Medium Value
Change on any of the grounds set oul in paragraphs 1.2.1 t0 1.2.6 of this
Sacton 3;

222 when it will provide the Estimate o the Authosity bearing in ming ihe
requirement in paragraph 7.2.2 of this Section 3; and

223 its estimate of the Third Party Costs that it will incur o prepare the
Estimate.

if DBFM Co nofifies the Authority that if considers that i is entitied 1o refuse the
Medium Value Change on one or more of the grounds set out in paragraphs 1.2.1
to 1.2.6 of this Sectlon 3, than unfess the parifes otherwise agree, the Authority
shall be deemed to have withdrawn the Authority Motice of Change if # has not
referred the matter {o the Dispute Resolution Procedure within twanty (20)
Business Days of receipt of DBFM Co's notice.

if the Authority considers that DBFM Co's proposed time for providing the Estimate
is not reasonable, the partiss shall endeavour i agree the time, failing which the
maltter may be referred to the Dispute Resolution Procedure.

If the Autharty considers that the DBFM Co’s estimate of Third Party Costs to
prepare the Estimate is not reasonable, the parties shall endeavour to agree the
same, failing which the matfter may be referred fo the Dispute Resolution
Procadure.

¥ any matter is referred to the Dispute Resolution Procedure pursuant o
paragraph 2 {(Medium Value Change Notica) of this Section 3 {Msdium VYalue
Changes), the time for DEFM Co to provide the Estimate shall be counted from tha
date of determination of that dispute if the dispute is determined in DBFM Co’s
favour.

Contractor's Estimate

As scon as reasonasbly practicable and in any avent within the time parind agreed or
determined pursuant fo paragraph 2.4 of this Seclion 3, DBFM Co shall deliver to the
Autharity the Estimaie,

The Estimate must contain:

3.1

3.2

3.3

3.4

3.5

3.8

a detailed timetable for implementation of the Medium Value Change;

any requirement for relief from compliance with obligations, Inciuding the
obligations of DBFM Co to achieve a Phase Actual Completion Date by the
relevant Phase Complation Date and to mest the reguirements set out in the
Authority's Construction Requirements andfor the Service Lewvel Specification
during the implementation of the Medium Value Change;

an outline of the proposed design solution and design, including an apprepriate
analysis/risk appraisal and, fo the edemt relevant, the impact on whole life
costings;

any impact on the provision of the Works and/or the Services;

a value for money justification for any proposed change to the quality of the works
or the services comprised in the Medium Valte Change as compared fo the Works
and the Services;

any amendment required to this Agreement andior any Project Document as a
result of the Medium Value Change;
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38

39

3.10

311

3.12

313

any Estimated Change in Project Costs that results from the Medium Value
Chanhgs:,

any Capital Expenditure that is required or no longer required as a result of the
Medium Value Change;

amendmernts to existing Cansents that are required;

a payment schedule for any Capital Expenditure required to implement the
Change, based on milestones where relevant;

costs and detalls of (i} any other approvals required andfor due diiigence permitted
pursyant to paragraph 12 of this Section 3 (Medium Value Changes); and (i) any
Third Parly Costs,

the methed of implementation and the proposed method of certification of any
constriiction aspects of the Medium Yalue Change, if not covered by the
procedures specified in Clause 14 {Programme and Dates for Completiony, and

any other information requesied by the Autharity in the Authority Change Notica.

fogether the "Estimate”

Costing of the Estimate

in calculating the Estimated Change in Project Costs and/or the Capital Expenditure for the
purposes of the Estimate, DEFM Co shail apply the following principles wherever applicable:

41

4.2

uniess tha Authority's requizements for the Medium Value Change specify a
different quality as compared to the Works:

444 the unit ¢ost of any construction or installation works or associated
prefiminaries (excluding any temporary or demolition works, professional
fess, cantingencies, cverheads and profit marging} required o Implement
the Medium Vslue Change is the equivalent unit rate sel out in Part 1
{Unit Cost for Construction or Installation Costs) of Appendix 2 of this
Schedule Part 16 (Changs Protocol), uplifted using the DT] Pubsec index
for sanstruction cost inffation in the petiod bebveen the Commencement
Date and the date the Medium Value Change is to be commenced;

4.1.2 any lifecycle replacement and maintenance asscciated with addiicnal
works (or changes to the Works) are consistent with the lifacycle and
maintenance profile of the Facilities envisaged in Section 4 {DBFM Co's
Proposais) of Schedule Part 6 (Construcifon Matiers) including (without
fimitation} in terms of the replacement cyclas for equipment, provided
that DBFM Co must reflect improvements in techinclogy that can optimise
Whoie Life Costs for the Authority; and

413 the unit costs {o be applied o the pricing of lifecycle replacement and
maintenance is the equivalent unit rate set out in Part 2 {Unit Cosis of
Lifecycle Maintenance) of Appendix 2 of this Schedule Part 16 {Changs
Prafocol (index linkedy;

any professional fees, contingencies, overheads andior profit marging {o bs
charged by any consultant, sub-contracter or supplier in respact of construction
andfor installation and/or lifecycle andior service provision for the Medium Value
Change are the equivalent rates set cut in Part 3 {Consuitant, Sub-contractor or
Supplier Fees) of Appendix 2 of this Schedule Part 16 {Change Prolocof), or if the
professional fees, contingencies, overheads and grofit marging being charged by
consultants, sub-contractors andfor suppliers in ourrent market conditions have
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changed significantly from those set out in Part 3 (Consultant, Sub-confractor or
Supplier Fees) of Appendix 2 of this Schedule Part 16 (Change Prolocol), such
other rates as the parties agree or failing agreement as may be defermined under
the Dispute Resolution Procedure as being consistent with those charged in
currant market conditions:

43 unless the Authority’s requirements for the Meadium Value Change specify a
different quality thar required by the Service Level Specification, the unit cost of
any extension of, or change to, any Service {(gither in scope or area), taking into
account the capacity of existing labaur resources, is consistent with the equivalent
unit rate set out in Fart 4 of Appendix 2 to this Schedule Part 16 (Change
FProtocaly;

4.4 other than as refarred to in paragraphs 4.1 to 4.3 of this Section 3 (Medium Vaiue
Changes} no charge shall be made in respect of DBFM Co's time, or that of any
DBFM Co Parly spent processing, managing or menitoring the Medium Value
Changa {and no additional mark up or managament fee shall be applied by DBFM
Co); and

4.5 where aspects of the Medium Value Change are not addressed by paragraphs 4.1
to 4.4 of this Section 3 (Medium Value Changes}, they shall be costed on a fair
and reasonable basis refiecting the then current markeat rates.

Standards of provision of the Estimate
in praviding the Estimate DEFM Co must

5.1 use reasonabie endeavours to oblige its Sub-Contractars to minimise any increase
in costs and maximise any reduction in costs,

52 demaonstrate how any Capital Expenditure to be incurred or avoided is being
meastited I a cost effective manner, including showing that when such
expenditure is incurred, reasonably foraseeable Changes in Law af that time have
heen taken into account; and

53 demonsirate that any expenditure that has been avoided, which was aniicipsted to
be incurred o repiace or maintain assets that have been affected by the Medium
Valug Change concerned, has been taken into actount in the amount whish in its
opinion has resuited or is required under paragraphs 3.7 andfor 3.8 of this Section
3 and

54 provide written evidence of BBFM Co's compliance with paragraphs 5.1 to 5.30f
this Section 3.

Determination of the Estimate

As soan as practicable after the Authority receives the Estimate, the pariies shall discuss

and endeavour to agree the contenis of the Estimate. If the parties cannot agres on the

contents of the Estimate, the matter may be refarred by either party to the DBispute

Resolution Procedura to determine if the Egtimate represents a fair and reasonabie

approach fo implementing the Medium Value Change in all respects.

Confirmation or Withdrawal of the Medium Value Change Notice

71 As soon as practicable afier the contents of the Estimate have been agreed or
otherwise determined pursuant o paragraph 8 of this Section 3, the Authorily
shalt,

7114 canfirm in writing to DBFM Co the Estimate {as modified); or
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7.2

712 withdraw the Authority Change Notice.

if, in any Contract Year, the Authority has either not confirmed an Estimate (as
modified, if applicable} within twenly (20) Business Days of the confents of the
Estimate having been agreed or determined in accordance with the foregoing
provisions of this Section 3 or has withdrawn an Authority Change Notice for a
Medium Value Change on three or more aceasions, then the Authority shall pay to
DBFM Co on the third and sach subsequent such occasion in that Contract Year
the reasonabile addiional Third Party Costs incumred by DBFM Co in preparing the
Estimate provided that

7.2.1 DBFM Co has used all reazonabie endeavours to submit a reasonably
priced Estimate; and

7.2.2 DBFM Co made avaiizble to the Authority, with the Estimate, a cost
break down of Third Party Costs incurred by DBFM Co to prepare the
Estimate, which shall be consistent with the estimate of such cosls
approved by ihe Authority pursuani to paragraph 2.5 of this Ssclion 3,

implementation of the Medium Vaiue Change

8.1

8.2

8.3

8.4

When the Authority has confirmed the Estimate In accordance with paragraph 7.1
of this Section 3, OBFM Co shall, subject to DBFM Co obtaining all new or
amended Consents that are required and have not already been obtained,
implement the required Medium Value Changs in accordance with the Estimats.
Where an extension of Hime has been agreed as part of the Estimate the refevant
Phase Complstion Dates shall be extended as agreed in the Esfimate.

DBFM Co shall notify the Authority when it tohsiders that the Medium Valug
Change has been completed.

it

831 DBFM Co fails to provide a response pursuant to paragraph 2.2 of this
Section 3 within fifteen (18} Business Days of the date of the Medium
Value Change Notice; or

832 DBFM Co fails to provide an Estimate in accordance with paragraph 3 of
this Section 3; or

83.3 the Authority has confimed an Estimate but DEBFM Co fails to fully
implement the Medium Vajue Change within fen (10} Business Days
after the expiry of the fime for implementing the Medium Value Changs
set out in the Estimate (as such time may be extended for any delay that
is, or is equivalent to, a Defay Event};

then, subject to paragraph 14.3 of this Sestion 3, the Authority may notify DBFM
Co that the Medium Valus Change Notice is withdrawn and, follewing such
notification, may procure the implemantation of the Madium Value Change without
further recowse to DBEM Co, but the Authority must ensure that the Medium
Value Change is carried out in accordance with Good Industry Fractice and o the
standards that would have applied to DBFM Co if it had implemented the Medium
Valuge Change.

If DEBEM Co considers that the implementation of a Medium Value Ghange by the
Authority pursuant to paragraph 8.3 impacts on the performance {andfor the cost
of performance {including, without limitation, lifecycie costs)) of the Project
Operations then it may noiify the Authority {(providing full details} of the same
{including the DBFM Co's proposals for changes reguired to the Project
Operations or changes to the cost of performance {including, without fimitation,
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8.5

iifecycle costs) of the Project Operations in either cage as a result of the relevan{
Medium Value Change (the “MV Required Changes™)] and the parties shall
seek to agree:

541 the impact of the relevant Medium Yalus Changs on the performance
{and/or the cost of performance {including, without limitation, lifecycle
costs}) of the Project Qperations, and

8.4.2  the MV Required Changes.

If the parties have been unable to reach agreement on these maiters within 20
Business Days of nolification by DBFM Co pursuant fo this paragraph 8.4 then
efther party may refer the matier o the Dispute Ressiution Procedurs.

Any MV Required Changes agread or determined pursuant to paragraph 8.4
above shail be dealt with by the Authority’s Representative issuing an Authority
Change Motice and the relevant provisions of this Schedule Part 16 (Changs
Frofocol} shall apply except that:

8.5.1 DBFM Co may give notice to the Authority's Representative that it
objects fo such an Authority Changs Netica only on the groynds that the
implementation of the Change would not give effect 10 or comply with the
MY Reguired Changes;

852 the Authority shall () agree the implementation of the Low Value
Change; or (il) confirm the estimate for the Medium Value Change; or (i)}
approve the High Value Change Stage 2 Submission, {as appropriate)} in
respact of the Change in accordances with the relevant provisions of this
Sehadule Part 16 {Change Profocof),

8563 the Authority shall not be entitied to withdraw any Authority Change
Motice or its agreetment as 1o the implementation of the Low Valus
Change, confirmation of the estimate for the Medium Value Change or
approval of a High Value Change S{age 2 Submission {as appropriate),
issued in accordance with this paragraph 8.5,

Certification of the Medium Value Change

8.1

8.2

Where e Madium Value Change is ¥nplemented at the Facilities before the
relevant Phase Actual Completion Date, the procedure set out at Clause 17 {Pro-
Complgtion Cormmissioning and Caomplglion) shall apply to the Medium Value
Ghange at the same time as it applies to the original Works.

Where the Medium Value Change is implemented at the Facllities alter the Phase
Actual Comgpletion Date, and constitules additional works, the procedure set out
and agreed in the Estimate for certifying the completion of the Medium Vaiue
Change shall apply to defermine whether the Medium Value Change has been
compieted appropriately.

Kethod of Payment of Authority Contribution

1831

10.2

DBRFM Co shall invoice the Authority for Capital Expenditure incurred by DBFM Co
o implement a Medium Value Change acoording to the paymant schedule sef out
in the Estimate as referred {0 in paragraph 3.10,

The Authority shall make a payment io DBFM Co within fifteen (15} Business Days

of receipt by the Authority of invoices presented to the Authonty (complete in all
material respects) in accordance with pearagraph 10.1 of this Seclion 3
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12

13

4

accompanied by the relevant evidence (where applicable) thal the relevant part of
the Medium Value Change has been carried out.

Adjustment to Annual Service Payment

Any adjustment to the Annual Service Payment that is necessary du# o the implementation
of a Medium Value Change shall be calcuiated in accordance with Section & of this
Schedule Part 18 {Changs Frofocod).

Due Diligence
12.1 DBFM Go shalt procure that the Senior Lenders shall not:

121.%  {in any event) withhold or delay any consents that are required pursuant
o the Senior Financing Agreements to a Madium Value Change other
than on the basis that the Senior Lenders, acting pursuant to the terms of
the Senior Financing Agreements, reasonably helieve that one or mors
of the circumstances set out in paragraphs 1.2.1 to 1.2.6 of this Section 3

apply; or

12.1.2  carry out any due diligence (whether funder, legal, technical, insurance
or financial} in relation to the carrving out of any Medium Value Change
unless either (i) the Medium Value Change in question would result in an
adjustment to the Annual Service Payment that, on s full year basis, is in
axcass of one per cent {1%) of the Annual Service Payment in the
retevant Contract Year or (if) the Senior Lenders, acting pursuant to the
terms of the Ssnior Financing Agreemenis, reasonably believe that ene
or more of the circumstances set out in paragraphs 1.2.1 to 1.2.6 of this
Section 3 apply.

12.2 Where not prohibited by paragraph 12.1 of this Seclion 3, the Senior Lenders may
carry out legal, financial, insurance and/or technical due diigence on any proposal
for & Madium Value Change. in the event that such due diligence is permitted and
requirad, the paries shall agree a budget for the dus diligence not excesding b%
of the overall vaiue of the Medium Value Change in question unless the parfies
{acting reasonably) agree otherwise  Any costs meurred by DBFM Co as a result
of the Senior Lenders due diligence shall be reimbursed by the Authority following
agreament or determination of the contents of the Estimate within ten (18)
Business Days of DBFM Co submitting an invoice for and evidence of such costs,
subject to the invoices being in accordance with the agreed budget,

12.3 it is acknowledged that Changes (particularly where they involve a change to the
Works or the Facilities) may require authorisation from the insurers under the
Reguired Insurances. DBFM Co shall notify the relevant insurance broker
immediately upon any material Medium Value Change being agreed {materiality
being judged in relation {o the size and nature of the scope of the Medium Value
Change).

Praject Documentation

13.3 Unless the parties otherwise agree, no changes ¢ the FProject Documenis shall be
made as a result of 2 Medium Value Change.

13.2 DBFNM Co shall, no later than one {1} month following completion of a Medium
Value Change, update the as-built drawings and the operating and maintenance
manuals as necessary to reflect the Medium Value Change.

Disputes
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4.1

14.2

14.3

Ary dispute conceming any matter referred (o in this Section 3 may be referred by
aither party o the Dispute Resolution Procedure,

DEFM Co shall not be obliged o implement the Medium Value Change until the
dispufe has bean determined.

The Authority is not entitied to withdraw an Authority Change Notice and procure
implementation of a Medium Valus Change in respect of which there is a dispute
that has been referred io the Dispute Resolution Procedure, unless that dispute
has been determined in s favour and DBFM Co has not confirmed to the
Authority in writing within five {5) Business Days of the date of the determination
that it will implemient and carry out the Medium Vaius Change in acgordance with
the determination,
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SECTION 4
HIGH VALUE CHANGES

High Value Changes

1.4

1.2

if the Authority requires a High Value Change it must serve an Authority Change
Notice on DBFM Co in accordance with paragraph 2 of this Section 4 {High Value
Changss).

DBFM Go shall be entitled to refuse a High Value Change that:

1.2.1

122

123

1.2.4

128

1.2.8

1.27

128

requires the Works andfor the Services to be performed in a way that
infringes any law or is inconsistent with Good Industry Practice;

wouid cause any Consent to be revoked {or would require a new consent
to be ohtained © implement the relevant change in the Works andfor the
Services which, after using reasonable efforts, DBFM Co has been
unabie to obtainy;

would materialiy ang adversely affegt DBFM Co's ability to deliver the
Works andfor the Services {except those Works and/or Sarvices which
have bzen specified as requiring 0 be amended in the High Value
Change Notice) in a manner not compansatad pursuant to this Section 4
{High Value Changes),

would materially and adversely affect the health and safety of any
persor;

would, if implemented, materially and adversely change the nature of the
Project (including its risk profile);

is the subject of a High Value Change Nofice that ceanct reasonably be
complied with;

the Authority does not have the legal power or capacity o require
implementation of, or

would if implemented adversely affect the enforceability or priority of the
security held by or on behalf of the existing Senior Lenders,

High Vaiune Change Notice

2.1

An Authority Change Notice for @ High Value Change must:

state that is refers to a High Value Change;

set out the maximum avallable capital and/or revenue the Authority is
able to commit to that High Value Change {the “Target Cost”);

identify any requirements of the Authorily that must be salisfied as part of
the High Value Change Proposal (the “High Value Change
Requirements™), and

identify how the Authority will assess whether the High Value Change
Stage 2 Submission offers it value for monay.
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2.2

2.3

The parlies may agree wiitten prolocois with express reference to this Section 4
{(High Value Changes) which explain or clarify any aspects of the High Vale
Change approval procedure set out in this Seclion 4 (High Vafue Changes) and
such protocols shall be read as if incorporated into this Section 4 (High Valus
Changes) {including accelerated procedures with reduced requirements for High
Value Changes of relatively low values).

The parties mush

2.31 within five {5} Businass Days of receipt by DBFM Co of any High Value
Changa Nolice, discuss and review ihe nature of the High Value
Change, including a discussion as o which of the items set out in
paragraph 3.4 of this Section 4 {High Value Changes) are appropriate {o
be Included within the High Value Change Proposal; and

232 within five (5) Business Days of a High Value Change Proposal
becoming a Stage 1 Approved Project, discuss and review the nalure of
the Slage 1 Approved Profect, including a discussion as to which of the
ltems sef out in paragraph 4.3 of this Section 4 (High Value Changes)
are dppropriate fo be included within the High Value Changs Stage 2
Submission.

High Vaiue Change Proposal

3.1

32

3.3

3.4

DBFM Co must notify the Authority in writihg as soon as practicable and in any
event within fifteen (15) Business Days after baving received the Authority Change
Notice for a High Valus Change if i considers that any of the circumstances set
out in paragraphs 1.2.1 to 1.2.8 of this Section 4 {High Value Changes) apply. 1f
no such notice is served, DBFWM Co must (within thirty (30) Business Days after
having received the Authority Change Notice) either;

314 submit a High Value Change Proposal to the Authority; or

3.1.2 nolify the Authority as to when the High Value Change Proposal will be
provided fto it {provided that DBFM Co shall use all reascnable
endeavours to obtain all the information that it requires, expeditiousty).

if DBFM Co notifies the Authority that it considers that cne or more of the grounds
set out in paragraphs 1.2.1 to 1.2.8 of this Section 4 (Migh Value Changes} apply,
then uniess the parfics otherwise agree, the Authority shall be desmed to have
withdrawn the Authority Notice of Change if it has not referred the matter fo the
Dispute Resolution Procedure within twenty (20) Business Days of receipt of
UBFM Co's notice.  If the malter is referred o the Dispute Resolufion Procedure
the time for DBFM Co fo provide the High Value Change Proposal shall be
counted from the date of determination of that disputs if the dispute is determined
in DBFM Co’s favour.

If the Authority consldars that DBFM Co's propesed time for providing the High
Value Change Proposal is not reasonable, the parties shall endeavour to agree
the time, fafling which the matier may be referred o the Dispule Resolution
Procedure.

Unless DBFM Co has submilted a High Value Change Proposal in accordance
with paragraph 3.1.1 of this Section 4 (High Value Changes), DBFM Co must
deliver to the Authority the High Value Change Proposal as soon as reasonably
practicable and in any event within the time period agreed or determined pursuant
te paragraph 3.3 of this Section 4 (High Valte Changes). Unless the parlies agres
otherwise, a High Value Change Proposal will contain at least the following
information in sufficient detai! fo enable the Authorily fo make an informed decision
under paragraph 3.8 of this Section 4 {High Value Changes).
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3.5

341

342

3.4.3

3.4.4

145

34.8

347

34.8

349

3410

341

3412

3413

3414

3.4.15

& description of the High Value Change, with evidence of how the High
Value Change meets the High Value Change Requirements;

an oulline of the proposed bullding solution and design including an
appropriate analysisirisk appraizal of, In 8ach case to the exient relevat
(if at aif), the preferred investmant solution contemplated in terms of new
build, refurbistiment, whole life costings;

the Change Management Fee for the High Value {thange, which shall be
a capped fee caloulated in accordance with paragraph 10 of this Section
4 (High Valus Changesy),

detgils of the third party activity likely to be required by DBFM Co in
developing a Migh Value Change Stage 2 Submission together with a
budget {or budgets) for relative Third Party Costs,

an estimated programme for submission of the High Value Change
Stage 2 Submission and for the implementation of the High Value
Change;

any raquirerment for reliet from compiiance with obligations, including the
obligations of DBFM Co to achieve the Phase Actual Completion Date by
the relevant Phase Completion Date and meet the requirements set out
in the Authority’s Construction Requirements and/or the Service Level
Specification during the implementation of the High Value Changs,;

ahy impact on the provision of the Works and/for the Services;

any amendment required o ihis Agreement andfor any Project
DPocument as a result of the High Value Chanhge,

any Estimated Change in Project Gosts that results from the High Value
Changs;

an outline of haw DBFM Co proposes to finance any Capital Expenditura
required for the High Value Change;

DBFM Cao's suggested payment schedule for any Capital Expenditure to
be incurred in implementing the Change that is to be bome by the
Authority, based on milestones where refevant;

any new Consents and/or any amendments io existing Consents which
are required;

costs and details of any other approvals required or due diligence
permitted pursuant to paragraph 14 of this Section 4 (High Value
Changes);

the proposed methed of cerfificafion of any construction or operational
aspects of the Warks or the Services required by the proposed High
Value Change if not coverad by the procedures specified in Clause 17
{Fra-Complefion Commissioning and Compietion; and

a vaiue for money assassment explaining why DBFM Co's proposals
represent valye for money faking into account hoth the proposed Capital
Cost and Whole Life Cost.

Liaison between DBFM Co, the Authority and relevant end users
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3.6

3.7

3.8

in developing a High Value Change Proposal DBFM Go must laise with the
Autherity and relevant end users {being such parsons or erganisations as DBFM
Co in consuitation with the Authority considers appropriate), The Autherity must
provide DBFM Co with such infarmation about jts requirements as DBFM Co
reascnably requires and must assist DBFM Co in the review of any draft designs
in relation o the High Value Change Proposal. Any and all information and other
input or feedback provided by the Authority to DBFM Co, unless exprossly siated
otherwise by the Authority, will be without warranty and will be provided without
prejudice 1o the Authority's rights under this Section 4 (High Value Changes).

Ceonsideration of a High Value Change Proposat by the Authority

The Authotity will consider in good faith each High Valug Change Proposal put
forward by DBFM Co and the Authority will not unreasonably withheld or delay its
consent to & High Value Change Proposal. If, acting reasonably, the Authority
finds thal any material aspscis of the High Value Change Proposal are
unsatisfactory to i, it shall notify DBFM Co of the same and offer reasonable
assistance to DBFM Co io enable it to revise and resubmit the High Yalue Change
Proposal as soon as reasonably practicable.

Autherity response to a High Vahue Change Proposal

If the Authority approves a High Value Change Proposal (including any revised
High VWalue Change Proposal resubmitted pursuant to paragraph 3.8 of this
Section 4 {(High Value Changes)), then it shall be a "Stage 1 Approved Project”
or be referred {0 88 having roceived "Stage 1 Appraval” as the context requires.

OBFM Co not entitled to dispute non-approval
DBFM Co shall not be entitled to refer any dispuie concerning the Authority's

failure fo approve a High Value Change Proposal io the Dispuie Resolution
Procedure,

Stage 2 Submission

4.1

4.2

Bevetopment of a High Value Change Stage 2 Submission

4.1.1 YWihin ten (10} Business Days of a High Value Change Proposal having
becorme a Stage 1 Approved Project, the parties shall seek o agres the
time period within which DBFM Co must develop the Stage 1 Approved
Project intc a detalled submission {the “High Value Change Stage 2
Submission”). ¥ the parties are unable lo agree a reasonable time
period for such submission any dispute may be referred to the Dispute
Resolution Procedure,

412 Following agreement or determination of what is an appropriate time
period for submission by DBEM Co of the Hign Value Change Stage 2
Submission pursuant to paragraph 4.1.1 of this Section 4 (High Value
Changes), DBFM Co shall proceed regularly and diligently to produce
and submit the same to the Authority within the agreed or determined
time period,

Lialson between GBFN Go, the Authority and relevant end users

In developing a High Value Change Stage 2 Submission DBFM Co must continue
to liaise with the Authority and relevant end users (being such persons or
organisations as the Authority in consuliation with DBFM Co corsiders
appropriate). The Authority must provide DBFM Co with such information as to its
reguirements as is reasonably necessary to enable DBFM Co to submit a full and
complete High Value Change Stage 2 Submission and any such other information
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4.3

as DBFM Co may reasonably requite and must assist DBFM Co in the review of
any draft designs in relation to the Stage 1 Approved Project and n the
development of other aspects of the High Value Change Stage 2 Submission {but
not where this would involve the Authority incurring additional material expense).
Any and all informafion and other input or feedback provided by the Authority to
DBFW Co will be without warranty and wiil be provided without prgjudice to the
Authonity's rights under this Saction 4 (High Value Changes).

Content requirements in relation to a High Value Change Stage 2
Submission

Save where the parties agree otherwise, in relation to the relevant Stage 1
Approved Project, DBFM Co shall procure that & High Value Change Stage 2
Submission includes (but not be limited to):

4.3.1 draff{s} of the relevant Project Document{s} identifigng (if relevant} any
matettal changes o amendmenis proposed in respect of the relevant
Stage 1 Approved Project, fogether with the reasons for any such
changes or amendments proposed and inciuding full defails of which
provisions of the relevant Project Documents will apply to the High Value
Change so that it is Implemented in equivalent manner and to an
equivalent standard as required in respect of the Works and/or Services
as appropriate;

432 detailed design solutions {to RIBA Level };
4.3.3 apprapriate plans and drawings;

4.3.4 relevant detailed pianning permissions and any other relevant planning
approvals and Consents (or such lesser confirmatien or information in
relation to planning as may be agreed with the Authority);

435 a proposed revised Financial Model including the dslailled price
estimates for the Stage 1 Approved Project;

4386 an explanation (togsther with appropriate supporting evidence} as to why
the High Value Change Stage 2 Submission mests the Approval Criteria
(as defined In paragraph 7 of this Section 4 (High Value Changss));

437 confirmation {or detafis of any requested variations to {(with sypporting
justification)y of the Change Management Fee referred in paragraph
3.4.3 of this Saction 4 (High Value Changes);

438 the proposed method of cerification of any construction aspects of the
High Value Change, if not covered by the procedures specified in Clause
17 (Pre-Completion Commissioning & Completion);

438 a value for money assessment explaining why DBFM Co's proposails
represent vaiue for money taking into account both the proposed Capital
Cost and Whaole Life Cost;

4.3.10 3 fimetable and method stafement sefting out how the relevant High
Value Change wilt be delivered, which shall include {butf not be limiled 10}
in so far as relevant;

(a) proposals for the effective management of the building
programme;
{b} not uged,
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4.3.11

{c) an assessment 25 o the savings to be generated by the High
Value Change, parficularly on staff costs and lifecycle
replacement and maintenance and operation of Services;

{¢) details of the Sub-Conlraciors together with evidence and
explanation of the value testing underiaken by DBFM Co in
relation ¢ the High Value Change;

{e) a completed risk register showing the petential risks ientified
in reiation fo the delivery of the High Value Change the
oecurrence of which are capable of adversely affecting the time
for completion, cost andior quality of the project, the probability
of such risks occurring and a financial estimate of the most
likely consequences of each risk accuring together with the
pricritisation of all continuing risks and an action plan in respect
of, and risk owners for, all risks priaritised as serious risks,

any surveys and investigafions and associgled repords that are
reasonably necessary to ascertain {in relation to Changes Involving the
construction of addificnal buildings} information as to the nature, location
and condition of the relevant land (including hydrological, geological,
geotechnical and sub-surface conditions) together with information
relating to archaeological finds, areas of archaeclogical, scientific or
natural interest and (in relation to the refurbishment of any existing
buildings) informustion on the condition and qualily of existing structires
and, in particular, the presence of any latent defects.

Co-operation of the Authority

4.4

The Authority will co-operate with DBFM Co in relation to any High Value Change
Stage 2 Submission being developed by DBFM Co, including (without limitation}
promptly providing:

4.4.1

4.4.2

written confirmation of the Targel Cost and/or High Valus Change
Requirements and any change fo such Target Cost and/or High Value
Change Reguirements; and

any information reaschably required by DBEM Co to enable it to satisfy
the requirements of paragraph 4.3 of this Section 4 {High Value
Changes),

& Time pericds for approval

5.1

5.2

Each High Value Change Proposal and each High Value Change Stage 2
Submission shall be valid for a period of three {3} months from the date of its
submission by DEFM Co,

if by the end of the three {3) month pericd referred & in paragraph 5.1 of this
Section 4 {High Valus Changes) the Authority has nol

5.2.1

in refation to a High Value Change Froposal, approved ar rejected that
High Value Change Proposal in accordance with the procedures set out
in this Section 4 (High Vaiue Changes):

(@) DBFM Co shall be entitled to withdraw the High Vale Change
Froposal; and

{&} DBFM Co shall not be entitied to any costs relating fo the High

Value Change Proposal unjess the Authority has either not
responded to the High Value Change Proposal andfor is in
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-

522

material breach of Ks obligations in paragraph 3 andfor
paragraph 4.4 of this Section 4 in which case paragraph 8.5 of
this Section 4 {Migh Vafue Changes} shall apply

in relation to a High Value Change Stage 2 Submission, approved of
rejected that High Value Change Stage 2 Submission in accordance with
the procedures set oul in this Sgetion 4 (High Value Changes) {or has
not given any notification of the Authority's response to the High Value
Change Stage 2 Submisskon or has given written notice o DBFM Co
withdrawing or cancelling the High Value Change to which the High
Value Change Stage 2 Submission rejates) then the High Value Change
Stage 2 Submission shall be deemed to have been improperly refecied
by the Authority and paragraph B.$ shall apply.

{-hanges o the High Value Change Requirements or Approvail Griteria

6.1 if the High Value Change Requiremenis or Approval Criteria are subject (o any
material variation in relation to a High Value Change by the Authanily after the
High Value Change Proposal has been submitled then:

6.1.1

6.1.2

Approval Criteria

DBFM Co and the Authority shall negotiate in good faith as o the
implications on the High Valus Change Proposal or High Value Change
Stage 2 Submission (as the case may be) and shall seek to agree
changes thereto to accommodate the variation {including any change fo
the Target Cost and/for o the Change Managsement Fea};

if agreement has not been reached pursuant to paragraph 6.1.1 of this
Section 4 (High Vajue Changes} within twenty (20} Business Days {or
such longer period as the parties may agree) then:

(@) DBEM Co shall be entitled by notice in writing to the Authority
to withdraw the High Value Ghange Proposai or the High Value
Change Stage 2 Submission {83 the case may be) and to he
paid the Iacurred Change Managemert Fee with the
Calculation Date being the date of the variation notified by the
Authority; and

b} the Authority shall not be entitled to procure the High Value
Change without issuing a new Authority Change Nofice for the
High Vatus Change and complving with the procedure in this
Section 4 {Migh Value Changes) in relation to that High Value
Change,

The Authotity may, at any time, give notice in writing fo DBFM Co that it
proposes o cancel a High Value Change without completing the process
set out in this Section 4 (High Valse Changes) in which case the
Authority must pay BBEM Co the Incurred Change Managerment Fee |n
respect of the cancelled High Value Change with the Calcujation Date
baing the date of such natice.

7A For the purposes of this Section 4 {High Value Changes), Approval Criteria means
the criterla against which any Stage 1 Approved Prolect is to be judged by the
Authortity in determining whether it achieves Stage 2 Approval. The criteria are:

7.1.1

whether the costs of the Stage 1 Approved Project are within the Target
Cost notified to DBFM Co by the Authority,
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7.1.2 whether it has been demonstrated that the Stage t Approved Project
prevides valug for mangy assessed in accordance with the measures
identified by the Authority in asccordance with paragraph 2.1.4 of this
Saction 4 {(High Value Changes);

743 whether the Authority, scling reasonably, is satisfied that the High Value
Change Stage 2 Submission mests the High Value Change
Reguirements;

714 whether any material changes or amendments to the relevant Project
Document(s) as detailed pursuant to paragraph 4.3.1 of this Section 4
{High Value Changes) are acceptable to the Authority, acting reasonably;
and

7.1.5 whether the High Valug Changs Stage 2 Submission confains all the
information required pursuant to paragraph 4.3 of this Section 4 (High
Value Changes) (or as otherwise agreed by the parties).

Submission of the High Value Change 8tage 2 Submission to the Authority and
consideration of that submission by the Authority

8.1

8.2

The Authority will consider in goed faith High Value Change Stage 2 Submissions
submitted by DBFM Co and the Authority will not unreasonably withhold or delay
its consent to a High Value Change Stage 2 Submission. The Authority is entitled
to call for such reasonable information and assistance as it considers appropriate
to enable it {o decide whethar the High Value Change Stage 2 Submission meeis
the Approval Criteria.  DBFM Co must reply promplly to all such requests for
further information and assistance.

As soon as reascnably practicable after the submission to it of a High Value
Change Stage 2 Submission (including any revised High Value Ghange Stage 2
Submission re-submitted by DBFM Co) the Authority must give written notice of
whether it;

8.2.1 approves the relevant Stage 1 Approved Project (in which case the
Stage 1 Approved Project will be referred 1o as having received "Stage 2
Approval® or as being & "Stage 2 Approved Project” or an “Approved
Project” as the confext requires); or

822 rejects the Blage 1 Approved Project

{&} on the ground that the High Value Change Stags 2 Submission
in relation o the relevant Slage 1 Approved Project has failed
to meet one or more of the Approval Criteria {except as
refarred to in paragraph 82.2(b){i) or paragraph 8.2.2{b}(#}). in
which case (subject to resubmission under paragraph 8.2.3)
paragraph 8.3 shall apply;

{6}

{f) bacause, a8 a rasult of any change to the Target Cost
referred to in paragraph 2.1.2, the Stage 1 Approved
Prolect is not in fact Affordable despile the High
Value Change Stage 2 Submission being within the
Target Gost notified by the Authority pursuant tfo
patagraph 2.1.2 of this Seclion 4 (High Value
Changss), of

{if} because DBFM Co has failed to meet one or more of
the Approval Criteria and the sole reason for that
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8.2.3

824

failure is that any Censent identified by DBFM Go {in
compliance with paragraph 3.4.12 of this Sectionh 4
(High Value Changes)) has not been obtained; or

{iii} otherwise on grounds other than those set out in
paragraphs §.2.2{(a), 8.2.2(b)(i) and 8.2.2(b)(i) of this
Section 4 {High Value Changes).

in which case paragraph 8.5 shall apply.

If the Authority rejects the High Value Change Stage 2 Submission on
the grouhds set out in paragraph 8.2.2{z) the Authority and DBFM Co will
work {ogether to address ihe reasons for such failure and attermpt in
good faith to preduce a revised High Value Change Stage 2 Submission
for BFM Co o re-submit to the Authority.

it

{a} a resubmitted High Value Change Stage 2 Submission is
rejected by the Authority on the ground set out in paragraph
8.2 2{a) {subject to paragraphs 16.3 {0 16.4 (it applicable) of
this Section 4 (High Vaiue Changes)); or

(b) no resubmission of the High Value Change Stage 2
Submission is made within 30 Business Days of the date of the
notice of rejection (or such longer period as the parties may
agree),

then the relevant Siage 1 Approved Project shall be treated as having
been properly relected, the provisions of paragraph 8.3 of this Section 4
{High Value Changes} shall apply and neither the Authority nor DBFM
Co will have any further obligations in relation io the relevant High Value
Change referred to in the High Value Change Stage 2 Submission,

If a High Value Change Stage 2 Submission is properly rejected by the Authority

8.3

8.4

Where this paragraph 8.3 applies {as set out in paragraph 8.2.2(2), paragraph
8.2.4 and paragraph 16.4.2 of this Section 4 (High Value Changes)} the Authority
shall not be required to reimburse or compensate DBFM Co in reapect of any
costs relating to the High Value Change including the Change Management Fes.

If:

8.4.1

8.4.2

84.3

8.4.4

DBFM Co faiis t0 provide a response fo an Authority Change Notice in
accordance with paragraph 3.1 of this Section 4 {(High Yalug Changesy,
or

{where applicable} DBFM Co fails fo provide a High Value Change
Proposal in accordance with paragraph 3.4 of this Section 4 {(High Valus
Changes), or

DEFM Co fails to submit a High Value Change Stage 2 Submission in
accordance with paragraph 4.1.2 of Bection 4 (High Value Changes), or

the Authority has validly rejected a High Value Change Stage 2
Submission In accordance with paragraph 8.2 and the matier has not
been refarred to the Dispute Resalution Procedure or any such dispute
has been determined as described in paragraph 16.4.2 of this Section 4
{(High Vaiue Changes},
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8.4A

8.48

then, subject to paragraph 17 of this Section 4 {High Value Changes) the Authority
may notify DBFM Co that the High Value Change Notice iz withdrawn and,
following such notification, may procure the implamentation of the High Value
Change without further recourse to DBFM Co, but the Authority must ensure that
the High Value Change is carried out in accordance with Good Industry Practice
and o the standards that would have applied to DBFM Co if it had implemeantad
the High Value Change,

If DBFM Co considers that the implementation of a High Value Change by the
Authority pursuant to paragraph 8.4 impacts on the performance {and/or the cost
of perfermance {including, without lmitation, lifecycle costs)) of the PFroject
Cperations then & may notify the Authority (providing full detalls) of the same
(ncluding the DBFM Co's proposals for changes required to the Project
Operations or changes to the cost of performance {ncluding, without limitation,
iffecycle costs} of the Project Operations in either case as a result of the relevant
High Valug Change (the “HV Required Changes”)) and the parties shall seek 0
agree;

8441 the impact of the relevani High Value Change on the performance
{andfor the cost of parformance (including, without limitation, lifecycle
costs)} of the Project Operations; and

84A.2 the HV Required Changes.

If the parties have been unable fo reach agreement on these matters within 20
Business Days of notification by DBFM Co pursuant to this paragraph 8.4A then
either party may refer the matter to the Dispute Resolution Procedure.

Any HY Required Changes agreed or determined pursuant 1o paragraph 8.4A
above shall be dealt with by the Authority’'s Represeniative issuing an Authority
Change Notice and the relevant provisions of this Schedule Part 16 {Changs
Protocol) shalt apply except that!

8.4B.1 DBFM Co may give notice to the Authority's Representative that #
objects 1o such an Authofity Change Notice only on the grounds that the
implementation of the Change wouid not give effect to or comply with the
HV Reguired Changes,

8482 tha authority shall {i} agree the implementation of the Low Value
Change; or {ii} confirm the estimate for the Medium Value Change; or {iif}
approve the High Value Changs Stage 2 Submission, {as appropriate] in
respect of the Change in accordance with the relevant provigions of this
Bchedide Part 16 (Change Prafocol;

84B.3 ihe Authority shall not be entifled fo withdraw any Authorily 'Change
Notice or its agreemant as to the implementation of the Low Value
Change, confirmation of the estimate for the Medium Value Change or
approval of a High Value Change Stage 2 Submission (as appropriate},
issued in accordance with this paragraph 8.48

if & High Value Change Stage 2 Submission is improperly rejectad by the Authority

85

Where this paragraph 8.5 applies (a8 set out in paragraph 5.2.1(b}), paragraph
6,22 paragraph 822(b} and paragraph 16413, the Incurred Change
Management Fee and Third Party Costs Ineurred by DBFM Co to prepare the High
Value Change Proposal and Stage 2 Submission, which shall be i accordance
with the activities and budgset referred to in paragraph 3.4.4 of this Seclion 4 {High
Value Changes), in relation to the relevant High VYalue Changs will be paid by the
Authority within ten {10) Business Days of the date on which DBFM Co recsives
written notice of the rejection or the date of the deemed rejection (as the case may
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11

be} with the date of ihe rejection or the deemed rejection (as the case may be)
being the Calculation Date for the purposes of calculating the amount of the
incurred Change Management Fee (uniess a different Calculation Date is
gxpressly stated in this Section 4 {High Value Changes) in refation to the
circumstances giving rise to the entitfement of DBFM Co fo be paid the incurred
Change Management Feg}.

Information and notifications hy the Authority to DBFM Co and cooperation of the
Authority

9.1 The Authority must notify DBFM Co as soon as it becomes aware of any matter
which may have a reasonably foreseeable material adverse effect on the viabllity
of any High Value Change including any:

9.1.1 planning issues likely to cause a materizl delay in the anticipated
pragramme for the High Value Change or material cost increases; and

8.1.2 changes o funding which the Authority receives or to the way in which
funding may be applied, either or both of which may affect whether a
High ¥alue Change is Affordable.

2.2 The Authority shall provide reasonable assistance o DBFM Co in relation 1o the
procurement by DBFM Co of all relevant Consents.

Change Management Fes
The Change Management Fee is o reimburse DBFM Co for the time spent by its emplovaes
in project managing the development, procurement and implementation of the High Valus
Change and shall:
101 be based on agtugl time spent (validated by time sheels);
10.2 be caloulated al the daily rales as set out in Appendix 2 Part 3 to this Schedule
Part 18 {Change Profocol, but capped at the sum set out in the High Value
Change Proposal,
10.3 not include the time of any person who is not employed by DBFM Co;
10.4 not include any mark-up or profit ar additional overheads;
10.58 be paid in three stages as follows:
1051  on3tage 1 Approval,
1052 on Siage 2 Approval, and

10.8.3 when any works involved in the High Value Change have bsen
completed,

and at each stage DBFM Co shall gharge the Authority {subject to the applicable cap) only
for the time incurred by s staff up to completion of that sfage.

implementation of the High Vaiue Change

DBFM Co must implement any High Value Change approved by the Authority s0 as o
mirimise any incanvenience to the Authority and fo the provision of Community Services
and in accordance with the Approved Project, Where an extension of time has been agreed
as part of the Stage 2 Approval the relevant Phase Completion Dates shall be extended as
agreed in the Approved Project.
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13

14

Method of Payment of Authority Contribution

12.1

12.2

12.3

This paragraph 12 shall apply where Capital Expenditure for an Approved Froject
is to be funded in whole or part by the Authority.

DBFM Co shall involge the Authorty for Gapital Expenditure incurred by DBFM Co
to implement a High Value Ghange that is to be borne by the Authotity according
to the payment schedule set out in the High Value Change Stage 2 Submission as
referrad to in paragraph 3.4.11 of this Section 4.

The Authority shall make a payment to DBFM Co within fiftean (15) Business Days
of receipt by the Authority of invoices presented o the Authority {complete in all
material respects) i accordance with paragraph 122 of this Section 4
accompanied by the relevant evidence (where applicable) that the relevant par of
the High Value Change has been carrled out.

Adjustment to Annual Service Payment

Any adiustment to the Annual Service Payment which s necessary as a result of the
impiementation of a2 High Value Change shall be caloulated in accordance with Section 6 of
this Schedule Part 18 {Change Frotocof.

Due Dillgence

14.1

14.2

14.3

14.4

14.5

Where the Authority s funding the High Value Change, DBFM Co shall procure
that the Senior Lenders shall not withhold or delay any consents which are
required pursuant to the Sendor Financing Agreements to such High Value Change
other than on the basis that the Senier Lenders, acting pursuant o the terms of the
Senior Financing Agreements, reasonably believe that one or more of the
circumsiances set out in paragraphs 1.2.1 fo 1.2.8 of this Section 4 {High Vailue
Changes) apply.

Where the Authorily is not funding the High Value Change, DBFM Co shall
procure that the Senior Lenders do not unreasonably withhold or delay any
consents which are reguired pursuant to the Senior Financing Agreements to such
High Value Change other than on the basis that the Senior Lenders, acting
pursuant to the terms of the Senior Flnancing Agreements, reasonably belisve that
one of more of the circumnstances set out in paragraphs 1.2.1 0 1.2.8 of this
Section 4 (High Value Changss) apply.

The parties agree that the Senior Landers may carry oul legal, inancial, insurance
and fechnical due diligence on any propesal for a High Value Change. The parties
shall agree a budgst for the due diligence provided that the costs may not exceed
the lower of (i} 3% of the overall value of the High Value Change in question or (i)
ity thousand pounds (E80,000) unless, in either case, the parties (acting
reasonably) agree otherwise. Any costs incurred by DBFM Co as a result of the
Senior Lenders due diligence will be reimbursed by the Authority following the
conclision of the process in this Section 4 {High Value Changes) within ten {10)
Businass Days of DBFM Co submitting an inveice for and svidence of such costs,
subjact to the Invoices heing in accordance with the agreed budget,

it is acknowledged that High Value Changes {particularly where they involve &
change to the Works or the Facilities} may require authorisation from the insurers
under the Reguired Insurances. DBFM Co shall noefify the relevant insurance
broker immediately upon any material High Value Change being agresd
{materiality being judged in relation o the size and nature of the scope of the High
Yalue Change).

The parties agree that paragraph 14.2 of this Section 4 (Migh Value Changes) of
this Schedule Part 16 {Change Frofocol} does not oblfige the Senior Lenders fo
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15

17

provide any additional funding for the relevant High Value Change, which shall be
in thair absolute discretion.

Project Decumentation

15.1 The only changes to the Project Documents or Ancillary Documents to be made as
a result of a High Value Change shall be those identified in the Approved Project
{subject to any amendments ta it agreed by the parties).

158.2 DBFM Co shall, on completion of the Change, update the as-built drawings and
the eperating and maintenance manuals as necessary to refiect the High Valug
Change.

Disputes

18.1 Except as otherwise expressly provided, any dispute concerning any matter
referred to in this Section 4 (High Value Changes) may be refarred by oither party
to the Dispute Resolution Procedurs.

18.2 The Authority shall not be entified fo approve s High Value Change Proposal or &
High Value Change Stage 2 Submission that is the subject of a dispute until the
dispute has been determined,

16.3 If the Authority rejects a High Value Change Stage 2 Submission pursuant to the
provisions of paragraph 8.2.2(a) of this Section 4, GBFM Co shall be entitled t©
refer the matter for consideration under the Dispute Resolution Procedure within
ten (10} Business Days after receiving written natice of the Authority's decision,

15.4 ¥, following a referral o the Dispute Resolution Procedure, It is agreed or
determined:

16.4.1 that the High Value Change rejected by the Authority pursuant fo
paragraph 8.2.2{z) of this Section 4 met the Approval Criteria the
Authority shall either:

{a) declare that the relevant High Value Change has
received Stage 2 Approval and thai High Value
Change shall proceed; or

{by declare that its rgjection of the relevant High Value
Changs be treated as an improper rejection and that
the provisions of paragraph B.5 of this SBection 4 {High
Vatue Changes) shall apply

16.4.2  ihe High Value Change did not meet the Approval Criteria, save in one of
the respects referred to in paragraphs 82200 or 8.2 2{b)i the
provisions of paragraph £.3 of this Section 4 (MHigh Value Changes) shall

apply.

The Authority is not entitied to withdraw an Authority Change Notice and procure
implementation of @ High Value Change in respect of which there is a dispute that has been
raferred to the Dispute Resolution Procedure, uniess that dispute has been determined in its
favour and DBFM Co has not confirmed to the Authority in wtiting within five {5} Business
Days of the date of the determination that it will comply with its obligations under this
Section 4 in accordance with the determination,
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BECTION &

DBFM CO CHANGES

If DBFM Co wishes to introduce a DBFM Go Change, it shall serve a notice gontaining the
information required pursuant to paragraph 2 of this Section 8 (DBFM Cu Changes) (a
"DBFM Co Notice of Change”) on the Authority.

A DBFM Co Natice of Change shall:

21

2.2
2.3
2.4

set out the proposed DBFM Co Change in sufficient detail to enable the Authority
to evalats it in full

specify 3BFM Co's reasons for proposing RDBFM Co Changs;

indicate any implications of DBFM Co Change;

indicate what savings, if any, will be generated by DBFM Co Changs, including:
2.4 whether a reduction of the Annual Service Payment is; or

242  whether such savings will be paid to the Authofity in a [ump sum,

in each case giving detalls in accordance with paragraph 8 of this Section 5 {OBFM Co
Changesy;

2.5

2.8

indicate whether there are any critical dates by which a decision by the Authority is
required; and

request the Authority fo consult with DBFM Co with a view to deciding whether fo
agrae to DBFM Co Change and, i s0, what consequentiai changes the Authority
requires as a result,

The Authosity shall evaluate DBFM Co Notice of Change In good faith, taking info account
all relevani issuses, including whether,

31

32

33

3.4

35

38

& revision of the Annual Service Payment will ocour;

the DBFM Co Change may affect the quality of the Services andfor the Works or
the fkelitood of suscessfyl complotion of the Works andfor delivery of the
Services {or any of them},

the BEFM Co Ghange will interfere with the relationship of the Authority with third
parties,

the financial sirength of DBFM Co i sufficient to perform the Works sndfor
Services after implementation of DBFM Co Change;

the value and/or Hife expectancy of any of the Facilitles will be reduced; or

the DBFM Co Change materiaily affects the risks or costs to which the Authority i
exposed.

As soon as practicable after receiving DBFM Co Notice of Ghange, the parties shall meet
and discuss the matters referred to in it, including in the case of a Relevant Change in Law
those matters referred to in Clause 32.4 of this Agreement. During discussions the Authority
may prepose modifications o, or accept or reject, DBFM Ce Notice of Changs.
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if the Authority accepts DBFM Co Notice of Change (with or without modification) the parfies
shali consult and agree the remaining details as socon as practicable and upon agreement
the Authority shall issue a nofice confirming DBFM Co Change which shall set out the
agraed DBFM Co Change and:

51 shall enter into any documents ioc amend this Agreament or any refavant Ancillary
' Document which are necessary io give effect to DBFM Co Change;

8.2 subject to paragraph 7 of this Section 5 (L8FM Co Changes). the Annual Saivice
Payment shall be revised in accordance with Section 6 (Changing the Financial
Mode of this Schedule Part 16 (Change Protocol); and

5.3 DEFM Co Change shall be impiemented within the period specified by the
Authority 1 its notice of acceptancs,

i the Authority rejects DBFM Co Naoticss of Change, i shall not be obliged to give its regsons
for such a rejection and DBFM Co shall hot be entitled 1o reimbursement by the Authority of
any of its costs involved in the preparation of DBFM Co Notics of Change.

Unless the Authority's written acceptance expressly agrees o an incrsase in the Annual
Service Payment or that DBFM Co should be entitled io relief from any of its obligations,
there shali be ne increase in the Annual Service Payment or relief granted from any
ohligations as a result of a DBFM Co Change.

If a DBFM Co Change causes, or will cause, BBFM Co's costs or those of a sub-contractor
o decrease, there shall be a decrease in the Annual Service Payment such that any cost
savings {following deduction of costs reasonably incurred by DBFM Go in implementing
such DBFM Co Change) will be shared on the basis of fifty per cent (50%) of the saving
being retained by DBFM Co and fifty per cent (50%) of the saving being paid to the Authority
as a lump sum within ten (10} Business Days of agreament or determination or by way of
revision of the Annual Service Payment pursuant to Section 6 {Changlng the Financial
Madely of this Schedule Part 16 {Change Profocol).
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SECTION &

CHANGING THE FINANCIAE MODEL

Procedure

if @ Relevant Event goours, the Financial Model shall be adjusted in accordance with this
Section 6 (Changing the Financial #Model) of this Scheduie Part 16 {Change Prolocal),

Adjusting the Logic or Formulae

2

If it is necessary {o make a Logic Adjustment to permit an Input Adjustment or Assumption
Adjustment to be made, DBFM Co shizH make such Logic Adiustment anly:

21 to the extert necassary,

2.2 in accordance with genarally accepted accounting pringiples i the United
Kingdom; and

2.3 30 as to leave DBFM Co in no better and no worse a position.

in order o demonstrate that the conditions in paragraph 2 are met, DBFM Co shall prepare;

31 a run of the Financial Model before making any Assumption Adjustment or Input
Adjustment and immediately prior to making the Logic Adjustment; and

32 a run of the Financial Model immediately following the Logic Adjusiment which
shows that DBFM Ce is in no worse and no betier a pesition following the making
of the Lagic Adjustment.

Adjusting the Assumptions

4

Subject fo paragraph 5, DBFM Co may make an Assumption Adjustmant so that the
Assumptions in the Financial Model reflect:

4.1 reasonable economic assumptions prevaillng at the Adjustment Dats; and

4.2 reasonably foreseeabie changes in the prospective technical performance of the
Project arising as a result of the Relevant Event,

In making Assumption Adjustments. DBFM Co may make such adjustments only insofar as
thay refate fo the Relevant Event, and such adjustments shall not have effect in relation to
any pericd prior to the Adiustment Date, nor in relation to any aspect of the Project other
than the Relevant Event in the period following the Adjustment Date.

Adjusting the inputs

8

DBFM Co may make Input Adjustments to the exient requirad fo reflect the Estimated
Change in Project Costs arising out of the Relevant Event.

Adiusting the Annual Service Payments

7

in order (o calouiale the adjustiment o be made to the Annual Service Fayments, DBFM Co
shall run the Financial Model after making the Logic Adjustments, the Assumpfion
Adjustments and the Input Adiustments relating to the Relevant Event and permitted by this
Section 8 {Changing the Financial Model) of this Schedule Part 18 (Change Profocol) so
that, following the Relevant Event, it is in nio better and no worse a position than it would
have been if no Relevant Event had sccurred.
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3]

The Annual Service Payments shall be adjusied by such amount as leaves DBFM Co,
following the Relevant Event, in no better and na worse a position than it would have been if
no Relevant Event had ocourred.

No batter and no worse

g

Any reference in this Agreement to "no better and no worse® or 1o leaving DBFM Co In "no
ketter and no worse a position” shall be construed by reference to DBFM Co's:

8.1 rights, duties and liabililes under or afising pursuani o performance of this
Agreement, the Funding Agreements, the Construction Confract and Service
Contracts; and

9.2 ability to perform its obligations and exercise its rights under this Agreement, the
Funding Agreements, the Construction Contract and Service Contracts,

80 as o ensure that:

9.3 DBFM Co is left in a position in refation to the Key Ratios which is ne betler and ne
worse in the Post-Adjustment Financial Mode! than # is in the Pre-Adjustrment
Financial Model; and

9.4 following thae making of the Adjustments, the ability of DBFM Co to comply with

this Agreement is nol adversely affected or improved as a consequence of the
Ralavart Event,
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SCHEDULE PART 17
COMPENSATION ON TERMINATION
SECTION 1

COMPENSATION ON TERMINATION FOR AUTHORITY DEFAULT AND VOLUNTARY

TERMINATION

Compensation on Termination for the Authority Default and Voluntary Termination

11

1.2

If DBFM Co terminates this Agreement pursuant to Clause 38 {Awthority Events of
Defaulty or the Authority terminates this Agreement pursuant to Clause 42.1 the
Authority shall pay to DBFM Co the “Authority Default Termination Sum" as set
out in paragraph 1.2.

Subject to paragraphs 1.4 o 1.8 below the Authority Defauli Termination Sum
shall he an amount equal fo the aggregate of,;

121
122

12,3

the Base Senior Debt Termination Amount;
Redundancy Payments and Sub-Contractor Losses,; and
the amount for which the share capital of DBFM Co and the

Subordinated Debt could have been soid on an open market basis based
on the Relevant Assumptions,

LESS, to the extent i is & positive amount, the aggregate of without double
enunting in relation & the calculation of the Base Senicr Debt Termination Amount
or the amounts below;

1.2.4

125

tha value of any right of DBFM Co to recelve insurance procesds (save
whera such insurance proceeds are held in the Insuyrance Proceeds
Account and are to be applied in accordance with Clause 53.18 of this
Agreemaent in reinstatement, restoration or replacement or, in the case of
any third party legal iability or employer's liability, in satisfaction of the
claim, demand, proceeding or Hability) or sums due and payable from
third parties {but only when received from third parties) but exctuding any
claims under any Sub-Contracts or claims against other third parties
which have not been determined or have heen determingd but not yet
paid provided thal in such case DBFM Co shall assign any such rights
and claimg under the Sub-Contracis or claims agaiist other third parties
to the Authority and give the Authority reascnable assistance in
prosecuting such claims;

fo the extent realised bafors the Invoice Date the market valus of any
other assets angd rights of DBFM Co {other than those fransferred {o the
Authotity pursuant o this Agreement) less liabilities of DBFM Co properly
incurred in carrying out its cbfigations under this Agreement as at the
Termination Date provided that no account should be taken of any
fiabilities and ohiigations of DBFM Co arising out of:

(a) agreaments or arrangemsnts entered into by DBFM Co fo the extent
that such agreemenis or arrangements were not entered info in
connection with DBFM Co's obligations in relation to the Project; or

{h) agreements or arrangements entered into by DBFM Co to the extant
that such agreementis or arrangements were not enterad into in the

275



1.3

14

1.5

16

1.7

ordinary course of business and on commercial arm's length terms,
and

126 amounts which the Authorily is entitied to set off pursuant o Clause
46.12 of this Agreement.

To the extent that such asssts and rights referred to in paragraph 1.2.5 above are
not realised and applied by the Invoice Dale, DBFNM Co shall on payment of the
Authority Default Termination Sum assign such assets and rights to the Authority.

If the aggregate of the amounts referred o in paragraphs 1.2.1 and 1.2.3 is less
than the Revised Senior Debkt Termination Amount, then the Authority Default
Termination Sum shall be increased so that # is equal to the aggregate of the
Revised Senior Debt Termination Amount and the amount referred fo in paragraph
1.2.2 LESSE without double counting in relation to the caiculation of the Revised
Senior Debt Terminaiion Amount the amounis referred o in paragraphs 1.2.4 to
1.2.6 above; provided always that (a} the amount referred fo in paragraph 1.2.2
shall only be paid to the exient thet DBFM Co has demonstrated to the reasonable
satisTaction of the Authority that the amount will not be applied (in whale or in part)
in payment of any Distribution and {b) if, at the time of termination, there are any
Additional Permitied Borrowings outstanding, ne Sub-Contractor Losses shall be
paid in respect of any Sub Contract in circumsiances where there is an event of
default under such Sub-Contract which would entitle DBFM Co to terminate such
Sub-Contract.

H a Distribution is made whilst any Additional Permiited Botrowing is ouistanding
and DBFM Co has wilfully, or through gross negligence failed to somply with Hs
obligations under clause 9.4.4(a) of the Funders’ Direct Agreement then in addition
to the deduction of the Distribution made pursuant o paragraph v of the definition
of Revised Senior Debt Termination Amaunt, the Autharity shall be entitled to set
off the value of that Distribution a second time against the Authority Default
Termination Sum, provided that the amount of the Authorty Default Termination
Sum shall never be less than the Revised Senior Debt Termination Amount,

if DBFM Co has wilfully or through gross negligence failed to comply with its
obligations under clause 8.4.4(h} of the Funders' Direct Agreement and thers has
been an oversiatemeni of the cash balances by DBFM Co as at that date which
has caused the Authority 10 reasonably believe that it would be required to pay a
lesser sum at the Termination Date than it actually is required to pay under the
terms of this Section 1 {Compensation on Termination for Authority Default and
Voluntary Termination), then the Authority Default Termination Sum shall be
reduced by the amount of such overstatement (to the extent such overstatement is
still applicable at the Termination Date}, provided that the amount of the Authority
Default Termination Sum will never be less than the Revised Senior Debt
Termination Amount.

The Authority Default Termination Sum shali be payable in accordance with
Seolion 5 {Genaral) of this Schedule Pai 17 (Compensation on Termination).
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SECTION 2
COMPENSATION FOR DBFM GO DEFAULT

if the Authority terminates this Agreement pursuant to Clause 40 (DBFM Co Events of
Default), with the exception of fermination pursuant to Clauss 40,1.3{b}, the Authority shall
pay to DBFM Co such sum as is calculated according to this Section 2 (Compensation for
DBFM Co Default) of this Schedule Part 17 {Compensation on Termination}.

RETENDERING ELECTION

2.1

The Authority shali be entitled to retender the pravision of the Project Operations
in accorgance with paragraph 3 (Refendoring Progedura) and the provisions of
paragraph 3 {Retendering Procedore) shall apply i

211 the Authority notifies DBFM Co on or before the date falling twenty (20}
Business Days after the Termination Dats that it intends to retender; and

212 there is a Liguid Market, and either

(8 the Senior Funders have not exercised their rights to step-in
under clause 5 {Represenfativel of the Funders' Direct
Agreement; or

{t) PBFM Co or the Senior Funders have not procured the transfer
of DBFM Co's rights and ligbilities under this Agresment {0 a
Suitable Substiiute Contracior and have ialied 10 use all
regsonable efforts to do so

but otherwise the Autherity shall not be entitled to re-tender the provision of the
Project Qperations and paragraph 4 (No Retendeting Procedure) shall apply.

RETENDERING PROCEDURE

3.1

32

3.3

3.4

3.5

The objective of the Tender Procass shall be to enter into a New Agreemment with a
Compliant Tanderer.

Tha Authority shall {subject ts any legal requirements preventing it from doing s0}
use all reasonable endeavours o compiete the Tender Process as soon as
practicable.

The Authority shall as soon as reasonably practicable notify DBFM Co of the
Qualification Criteria and the other requirements and termns of the Tender Process,
inciuding the timing of the Tender Process, and shall act reasonably in setting
such requirements and terms.

DBFM Co authorises the release of any information by the Authority under the
Tender Process which would otherwise be prevented under Clause &1
{Confidentiality) that is reasonably required as part of the Tender Process,

For all or any part of a month, falling within the period from the Termination Date to
the Compensation Date, the Authority shall pay to DBFM Co:

3.51 the Fost Termination Service Amount for each completed month, oh or

before the date falling ten {i0) Business Days after the end of that
month; and
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3.7

3.8

39

3.10

3.1

312

313

314

382 the Post Termination Service Amount for the period from the end of the
last completed month untit the Compensation Date, on or bafore the dale
falling twenty (20} Business Days after the Compensation Date.

DBFM Co may, at its own cost, appeint a person to monitor the Tender Process
for the purpose of monitoring and reporting to DBFM Co and the Senior Funders
on the Authority's compliance with the Tender Process.

The Tender Process Monitor shall enter into a confidentiality agreament with the
Authority in a form acceptable to the Authority and shall be entitied to attend ali
meetings relating to the Tender Process, inspect copies of all the tender
doecumentation and bids and make representations to the Authority as fo
compliance with the Tender Process., The Authority shall not be bound to congider
or act upan such representations hut acknowledges that such representations may
be referred to by DBFM Co in the asveni that DBFM Co refers a dispute as o the
Adjusted Highest Compliant Tender Price to the Dispute Resolution Frocedurs.
The Tender Progess Maonitor will not disclose confidential information to DBFM Co
or the Senior Funders or any other persen {and shall provide an underiaking to the
Authority 1o such effect as a gondition of his appeointment} but shall be entitfed to
advise DBFM Co and the Senior Funders on whether it considers that the
Authority has acted in accordance with the Tender Process and oorrectly
determined the Adjustad Highegt Compliant Tender Prics.

If any Post Termination Service Amount is Jess than zero then it may be carried
forward and may be sai off against any fulure positive Post Terminalion Service
ANTUNS.

The Authority shail require bidders to bid on the basis that they will receive the
benefit of any outstanding claims under material damage insurance policies and
the amount (if any)} standing to the credit of the Insurance Proceeds Account on
the date that the New Agreement is entered into,

As soon as practicablie after tenders have been received, the Autharity shall
{acling reasonably} review and assess the Compliant Tenders and shall notify
GBEM Coof:

3101 the highest Compiiant Tender price;
310.2  the Tender Costs; and
3103 is caloulgtion of the Adjusted Highest Compiiant Tender Price,

If DBFM Co refers a dispute relating to the Adjusted Highest Compliant Tender
Price to dispute resolution in accordanee with Clause 56 (Dispute Resolution}, the
Authority shall irrespective of such dispuie be enfitted fo enter into @ New
Agreement,

The Adiusted Highast Compliant Tender Price shall be paid in accordance with
Section b {Gensral) of this Schedute Part 17 {Compensation on Termination).

Subject to paragraphs 1.8 and 1.8 of Seclion & (Generaf} of this Schedule Part 17
{Compensation on Terminafion), if the Authority has not paid an amaunt equal {o
tha Adjusted Highest Compliant Tender Price to DBFM Co on or before the date
falling two years after the Termination Date then the following provisions of this
paragraph 3 shail not apply fo that termination and the provisions of paragraph 4
(No Refendering Procedurs) shall apply instead.

The Authority may elect at any time prior (0 the receipt of a Compliant Tender, fo

follow the no retenderitg procedurs under paragraph 4 {(No Refendering
Procadure) by notifying DBFM Co that this election has been made.
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NO RETENDERING PROCEDURE

4.1

42

4,3

44

Subject to paragraph 4.2, if the provisions of this paragraph 4 {No Refendering
Progedure) apply DBFM Co shall not be entitled to receive any Post Termination
Sarvice Amount.

if the Authority elects to follow the no retendering procedure in accordance with
this paragraph 4 (Ne Refendering Progedure) after it has slectad to follow the
procedire under paragraph 3 (Refendering Procedurs), then the Authority shall
continug o pay fo DBFM Co each Post Termination Service Amount untll the
Compensation Date, in accordance with paragraph 3 {Refendering Frocedure),

In agreeing or determining the Estimated Fair Value of the Agreement the parties
shall be abliged to follow the principles set out below:

4.3.1 al forecast amoumts of revenues and costs should be calculated in
nominal terms at curent prices, recoghising the adjustment for
indexation in respect of forecast inflation between the date of caloulation
and the forecast payment date(s) as sat out In this Agreement;

432  the totat of all payments of the full Service Payments forecast to be made
from the Termination Date tc the Expiry Date shall be calculated and
discounted at the Discount Rate;

4.3.3 the total of all costs reasonably forecast to be incurred by the Authority
as a resull of termination shall be calculated and discounted at the
Discount Rate and deducted from the payment calculated pursuant io
paragraph 4.3.2 above, such costs to include (without double counting}):

(a) a reasonable risk assassment of any cost overruns that will
arise, whether or not forecast in the relevant base case;

{b} the costs of providing the Services reasonably forecast fo be
incureed by the Authority from the Tepminafion Date fo the
Expiry Date in providing the Project Operations 1o the standard
required; and

{c} any rectification costs required to deliver the Project Operations
{o the standard reguired {including any cosis reasonably
forecast fo be incurred by the Authority to complete the Works)
and addiffonal operating costs required {0 restore operating
servicas standards less {io the extent that such sums are
included in any calciiation of rectification costs for the
purposes of this paragraph) the aggregate of;

vii. any insurance proceeds received {or held in the
insurance Proceeds Account) or which will be
received  pursuant to policies maintained In
accordance with Clause 83 {insurance): and

viit. amounts payable by the Authority in respect of
Capitat Expenditure under this Agreement which
have not been paid,

in each case such costs 1o be forecast at 2 leve! that will deliver the Services to
the standards required by this Agreement.

if the parties cannot agrae on the Adjusted Estimated Fair Value of the Agreement

on or before the date falling twenty (20) Business Days after the dats on which the
Authority slected or was required pursuant to paragraph 2 (Refendering Efection)
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4.5

or paragraph 3 (Refendering Procedure} o follow the no retendering procedurs in
accordance with this paragraph 4 {No Refendering Procedure), then the Adjusted
Estimated Falr Value of the Agreement shall be determined in accordance with
Clause 56 (Dispufe Resolution).

The Adjusted Estimated Fair Valug of the Agreement shall be paid In accordance
with Section 5 (General) of this Schedule Part 17 (Compensation on Termination).
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SECTION 3

CONSEQUENCES OF TERNINATION FOR FORCE MAJEURE

CONSEQUENCES OF TERMINATION FOR FORCE MAJEURE

11

1.2

{f DRFM Co or the Authority terminates this Agreemaent pursuant to Glause 311
{Farce Majeurs) or Clause 53.14.2 the Authority shall pay to DBFM Co the "Farce
WMajeure Termination Sum” as set out in paragraph 1.2.

Subject to paragraphs 1.4 {0 1.8 below the Force Majeure Termination Sum shall
be an amount equal to the aggregate of

1.2.1

1.2.2

1.2.3

1.2.4

the Base Senior Debt Termination Amount;

Redundancy Payments and Sub-Contactor Losses (but excluding
therefrom any claims for loss of profity;

an amount equal to the Subordinated Dabt less an amotnt equal to the
pygreqate of payments of interest paid on the Subordinated Debt
provided that where such figure is a negative number it shatl be instead
fixed atzero; and

an amount egual fo all amounts paid to DBFM Co by way of subscription
for shares in the capital of DBFM Co less dividends and othet
distributions paid to the shareholders of DBFM Co provided that where
such figure is 2 negative numbsar it shall be instead fixed at rero;

LESS, to the extent it is a posltive amount, the aggragale of (without double
counting} in relation to the calculation of the Base Senior Debt Termination
Amount or the amounts beiow,

125

126

the value of any right of DBFM Co to receive insurance proceeds {save
where such insurance procesds are held in the Insurance Procseds
Account and are to be applied in acoordance with Clause $3.18 of this
Agreement in reinslatement, restoration or replacement, or in the case of
third party lega! liability or employer's liability, in satisfaction of the claim,
demand, proceeding or liability) or sums due and payable from third
parties {but only when received from third parties) but excluding any
claims under any Sub-Contracts or cigims against other third parties
which have not been delemined of have been determined but not yet
paid provided that in such case DEFM Co shall assign any such rights
and claims under the Sub-Gonfracts or claims against other third parties
to the Authority and give the Authority reasonable assistance in
prosecuting such claims;

to the extent realised before the Invoice Date, the market value of any
ather agsets and rights of DBFM Co (other than those transferred to the
Authority pursuant to this Agreement) less liabilities of DBFM Co properly
incuwrred in carrying ouf s obligations under this Agreement as at the
Termination Date provided that no account should be taken of any
iabilities and obligations of DBFM Co arising out of,

(a) agreemants or arrangements entered into by DBFM Co to the
extent that such agreements or arrangements were not entered
into in connection with DBFM Co's obligations in relation to the
Project; and

{b} ggresments or arrangements entered into by UBFEM Co io the
axient that such agresments or arrangements were not entered
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1.3

1.4

1.8

1.8

1.7

into in the ardinary caurse of business and on commercial
arm's length terms; and

127 amounts which the Authority is entilisd to set off pursuant to Clause
48.12 of this Agreement.

Ta the extent that such assels and rights referred to in paragraph 1.2.6 above are
not realised and applied pursuant tc that paragraph DBFM Co shall on payment of
the Force Majeure Termination Sum assign such assets and rights o the
Authority.

If the aggregate of the amounts referred fo in paragraphs 1.2.1, 1.2.3 and 1.24 is
less than the Revised Senior Debl Temmination Amount, then the Force Majeure
Terminalion Sum shall be increased so that # is equal to the aggregate of the
Revised Senjor Debt Termination Amount angd the amount referred fo In paragraph
1.2.2 LESS without double counting in relation to the caluulation of the Revised
Sernior Debt Termination Amount the amounts referred to at paragraphs 125 ko
1.2.7 above; provided always that {a} the amotnt referred to in paragraph 122
shall only be paid to the extent that DBFM Co has demonstrated to the reasonabie
satisfaction of the Authority that the amaunt will not be paid (in whole or in part} in
payment of any Digtribution and (b) if, at the time of termination, there are any
Additional Permitied Borrowings outstanding, ne Sub-Contractor Losses shall be
paid in respect of any Sub Contract in circumstances where there is an event of
defaulf under such Sub-Contract which would entiie DBFM Co fo terminate such
Sub-Contract.

If a Distribution is made whilst any Additional Permitted Borrowing is outstanding
and DBFM Co has witfully, or through gross negligence failed to comply with its
obligations under clause 9.4.4(a) of the Funders’ Direct Agreament then in addition
to the deduction of the Distribution made purstant to paragraph v of the definition
of Revised Senior Debt Termination Amount, the Authority shall be entitled to set
off the value of that Distribution & second time against the Force Majeure
Termination Sum, provided that the amount of the Force Majeure Termination
Sum shall never be fess than the Revised Senior Debt Termination Amount.

#f DBFM Co has wilfully or through gross negligence failed to comply with is
obligations under clause 8.4.4(h} of the Funders’ Direct Agreement and there has
been an overstatement of the cash balances by DBFM Co as at that date which
has caused the Authority to reasonably believe that it would be required to pay &
lesser sum 2t the Temmination Date than it actually is required to pay under the
terms of this Section 3 (Compensation an Termination for Forge Majeyre), then the
Force Majeure Termination Sum shall be reduced by the amount of such
overstatement {lo the extent such overstatement is still applicable at the
Termination Date), provided that the amount of the Force Majeure Termination
Sum will never be less than the Revised Senior Debt Termination Amount

The Force Majeure Termination Sum shall be paid in accordance with Section &
(General} of this Schedule Part 17 {Compaensation on Termination).
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SECTION 4

GORRUPT GIFTS AND FRAUD, BREACH OF REFINANCING

CONSEQUENCES OF TERMINATION FOR CORRUFT GIFTS AND FRAUD, BREACH
OF REFINANCING

1.4

If the Autharity terminatas this Agreement pursuant to Clause 40.1.3{b), or Clause

44.3 the Autharity shall pay to DBFM Co an amount equal to the Revised Senior

Debt Termination Amount;

LESS, (o the extent it is @ positive number, the sggregate of (without double counding):

1.2

1.3

1.1.1

112

the value of any right to receive insurance proceeds [save where such
insurance proceeds ate held in the Insurance Proceeds Account and are
{0 be applied in accordange with Clause 53.19 of this Agreement in
reinstatement, restorsfion or replacement or, in the case of third party
legal liahiiity or employer's Hability, in satisfaction of the claim, demand,
procaeding or liability) or sums due and payable from third parfies {(but
only when received fram third parties) but excluding any claims under
any Sub-Conlracts or claims against other third parties which have not
been delermined or which have been determined but not paid provided
that in such case DBFM Co shall assign any such righis and claims
under the Sub-Contracls or claims against other third parties fo the
Authority and give the Authority reasonable assistance in prosecuting
such claims; and

to the extent realised before the Invoice Date, the market value of any
other assets and rights of DBFM Co (other than those transferred to the
Authority pursuant to this Agreement) less liabilities of DBFM Co properly
incurred in carrying out #s shligations under this Agreement as at the
Termination Date provided that no sccount should be faken of any
lizbilities and obligations of OBFM Co arising out of.

{a) agreements or armengements entered into by OBFM Ca o the
exdent that such agreements or arrangements were not enterad
into in connection with DBFW Co's obiigations in retation o ihe
Project: and

(i agreements or arrangements entered into by DBFM Ca o the
axtent that such agreements or arfangements were not entered
into in the ordinary course of busingss and on commercis]
anv's length lerms,

To the extent that such assetls and righfs referred o in paragraph 1.1.2 above are
not realised and applied pursuant to that paragraph, DBFM Cao shall, an payment
of the sum referred to in paragraph 1.1 above, assign such assets and rights to the
Autharity.

The sum referred to in paragraph 1.1 above shall be paid in accordance with
Seclioh § {General} of this Schedule Part 17 {Compenseation on Temmination.
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SECTION &
GENERAL

PAYMENT AND INTEREST

Foliowing termination for Authorily Default, Force Majsure or Corrupt Gifts or Fraud
or following No Retendering

1.1

1.2

Subject to paragraphs 1.2 and 1.8 below, the Authorily shall pay o DBFM Co the
Terminafion Sum, logether with interest on any Base Senior Debl Termination
Amount or Revised Senior Debt Temination Amount element of the Termination
Sum at the No Default Interast Rate, on or before the date falling 60 days after the
Motice Date provided that, If the Authority falls to pay the Termination Sum in full
by such date, interest shail acorue at the Default lnterest Rate on any unpaid
amotunt from {but not including) such date uniil the date such amount Is paid.

The Authority may, ather than whers payment is io be made pursuant to Section 1
(Commensation on Terminabion for Authority Default and Voluntary Termination} of
this Schedule Part 17 (Compensation on Terrmination}, slect 1o pay the Adjusted
Estimated Fair Value of the Agreement or the Base Senior Debt Termination
Amount or the Revised Senior Debt Termination Amount (as relevant) alement of
the Termination Sum:

1.2.1 in instalments as follows:

{(a} where the Base Senior [lebt Termination Amount or the
Revised Senior Debt Termination Amount or the Adjusted
Estimated Fair Value of the Agreement (as relevant) is greater
than or equal fo the Outstanding Principal:

i in respect of that slement of the Base Senior Debt
Termination Amount or the Revisad Senior Debi
Termination Amount or the Adjusted EsBimated Fair
Value of the Agreement {as relevant) representing the
Quistanding Principal, on the dates (the “instalment
Dates™ and in the amounts that DBFM Co would
have been required to pay principal to the Senior
Funders under the terms of the Credit Agreement had
the Termination Date not occurred; and

fi. in respect of the sum ({if any) remaining afler
deducting the Ouistanding Principal from the Base
Senior Debt Termination Amount or the Revised
Senior Debt Termination Amount or the Adjustad
Estimated Fair Value of the Agresment (as relevant),
in equal instalments on the Instalment Datas;

{b) where the Base Senior Debt Termination Amount or the
Revised Senior Debt Termination Amount or the Adjusted
Estimated Fair Value of the Agreement (2s relevant} is less
than the Cutstanding Principal, on the Instalment Dates pro
rata to the amounts that DBFM Co would have been required
te pay to the Senior Funders on each Instalment Date under
the terms of the Credit Agreement had the Termination Date
not occurred; or

1.2.2 as the parties may otherwise agree,
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1.3

1.4

1.5

From the Nolice Date until the date of payment, interest shalf accrue on any
unpaid element of the Termination Sum at the Mo Default interest Raie and be
payable on the next occurring Instalment Date,

If the Authority has elected to pay In acesrdance with paragraph 1.2 above, it may
{on 28 days' prior written notice to DBFM Co) elect to pay the outstanding part of
the Adjusted Estimated Fair Value of the Agreement or the Base Senior Debt
Termination Amount or the Revisad Benior Debt Termination Amount {as relevant)
element of the Termination Sum in fult on any Instaliment Date. Hf the Authority:

1.4.1 fallg to make a payment DBFIM Co in accordance with paragraphs 1.1 or
1.2 or 1.3 above; or

14.2 breaches Clause 57.4,

DBFM Co may issue a notice to the Authority declaring any unpaid and
outstanding slernent of {as applicable} the Adjusted Estimated Fair Value of the
Agreement or the Base Sepior Debt Termination Amount or the Revised Senior
Debt Termination Amount {as relevant) element of the Termination Sum and any
accrued but unpaid interast to be immediately dus and payable.

To the extent that the Adjusted Estimated Fair Value of the Agreement is less than
zero, then an amount equal to the Adjusted Estimated Fair Value of the
Agreement shall be due and payable by DBFM Co to the Authority on the
Compensation Date,

Foliowing Retendering

1.8

1.7

1.8

Subject to paragraphs 1.7 and 1.4, following a retendering exercise under Section
2 (Compensation for DBFM Co Defaulf) of this Scheduie Part 17 the Authority
shall pay to DBFM Co an amount equal to the Adjusted Highest Compliant Tender
Price no kater than the date falling twenty (20) Business Days after the later of,

1.6.1 the date of the New Agreement; and

1.8.2 if DBFM Co has referrad a dispute relating to the Adjusted Highest
Gompliant Tender Frige to dispuie resolution pursuant fo paragraph 3.11
of Section 2 {Compensation for DBFM Co Defaulf) of this Scheduls Part
17, the date on which the dispute is finally determined in accordance with
Clause 56 (Disputs Resofufion,

provided that, to avold doubt, if the dispute referred by DBFM Go to dispule
resclution {pursuant to paragraph 1.8.2 above) concems only a proportion of the
Adiusted Highest Compliant Tender Price then the Authority shall pay the
undisputed progortion of such sum no (ater than 20 Business Days after the date
referred to in paragraph 1.8.1 above (the "Undisputed Payment Date”) and the
Authority shall pay interest to DBFM Co on any amount of the Adjusted Highest
Compliant Tender Price which has been withheld, fram the Undisputed Payment
Date until the date on which paymeniis due under paragragh 1.8.2 above st the
Ne Defsull interest Rate.

if the Authority has received all bids from bidders under the Tender Process and
has received a Comphiant Tender but decides not {o complete the Tender Process,
it shall notify DBFM Co of this decision and {if the Adjusted Highest Compiiant
Tender Price is a positive number} pay to DBFM Co an amount equal to the
Adjusted Highest Compliant Tender Price within 20 Business Days of such
notification.

I the Authority fails fo pay the Adjusted Highest Compliant Tender Price (or any
proportion thereof} by the date on which payment is due in accordance with
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paragraph 1.8 or paragraph 1.7 above, the Authority shall pay o DBFM Co
interest on such unpaid amount, which shall acorye on such amount at the Default
Interest Rate from (but not including) the date on which payment is due in
accordance with paragraph 1.6 or paragraph 1.7 above untif sich amount is paid,

1.9 if the Adjusted Highest Compliant Tender Price is zero or a negative number than,
an entering into the New Agreemaeant with the New DBFM Co, the Authority shai
have no obligation to make any payment to BBFM Co and (if a negative number}
an amount equat to the Adjusted Highest Comptliant Tender Price shall be due and
payable by DBFM Co fo the Authority on the date of the New Agreement or (whera
paragraph 1.7 applies) within 20 Business Days of nolification from the Authority
pursuant to that paragraph.

2. Full and Final Settlement

2.1 Any and ali sums irrevocably paid by the Authority to DBFM Co under this
Schedule Part 17 {(Compensation on Termination) will be in full and final
settlement of each parly's rights and claims against the other for breaches and/or
termination of this Agreement and any other Project Document whether under
cordract, delict, restiution or otherwise but without prejudice to:

211 any antecedent Hability of DBFM Co o the Authority which the Authority
has been unable {0 set off pursuant to Clause 46,13 of this Agreement;

212 any antecedent liability of either party o the other that arose prior o the
Termination Date (but not from the termination itself} {0 the extent such
fiabiiity has not aiready been taken into account in determining or
agresing the Authorty Default Tesmination Sum, Adjusted Highest
Compliant Tender Price, or Adjusted Estimaied Fair Value of the
Agreement, the Force Majeute Termination Sum or the sum due in
accordance with Section 4 {(Corrupt Gifls and Fraud, Breseh of
Refinancing) of Schedule Part 17 (Compensation on Termination) (the
“Corrupt Gifts Termination S8um®) as the case may he; and

2.1.3 any liabilities arising in respect of any breach by either party of their
chilgations under Clause 47.6 of this Agresment which arises or
continues after the Termination Date.

2.2 If either the Adiusted Highest Compliant Tender Price or (as the case may be) the
Adjusted Estimated Fair Value of the Agreement is zero or a negative number the
Authority shall be released from all liability to DBFM Co for breachss andfor
termination of this Agreement and any other Project Document whether under
contract, delict, restitulion or otherwise save for;

221 any antecedent liability of the Authority which arpse prior to the
Termination Date {but not from the termination itself} fo the extent such
liability has not already been taken into accourdt in determining the
Adjusted Highest Compliant Tender Price or the Adjusted Estimated Fair
Value of the Agreement {as the case may be); and

2.2.2 any liabililies afising in respect of any breach by either parly of their
obligations under Clause 47.6 of the Agrasment which continues afier
tha Termination Date.

3. Costs
The costs andior expenses to be taken into account in the calculation of all terminalion sums due
pursuant to this Bchedule Part 17 {Compensation on Termination shall only be such costs andior

expenses {o the exient that they are reasonable and proper in quantum and shali have been or will be
reasonably and propery incurred ang shall only be counted once,
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4. Undisputed Amounts

If the calculation of any termination amount is disputed then any undisputed element of that amount
shall be paid in accordance with this Section 5 (Generafl) of this Schedule Part 17 {Compensation on
Termination) and the dispuled element shall be dealt with in accordance with Schedule Part 28
(Dispute Resolution Procedure),

5 Quistanding Senior Debt Amount

&1 The Authority shall be entitied fo rely on the cedificate of the Security Agent as
conclusive as to the amount of the Base Senmior Debi Termination Amount or
Revisad Senior Debt Termination Amount {as the case may be) cutstanding at any
reievant time,

52 The receipt by the Security Agent of the Base Senior Debt Termination Amount or
Revisad Senior Debt Tarmination Amount or elements thereof {as appropriate) {as
the case may be) {and where appropriate any accrued interest or breakage cosis
es ceriified in accordance with paragraph 5.1 above) shall discharge the
Authority’s obligations to pay such sums o DBFM Co.
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SECTION §
DEFINITIONS

“Adjusted Estimated Fair Value of the means the Estimated Fair Value of the
Agreement” Agreement adjusted as follows:

{a) where in respect of any month or part of
a month from the Termination Date fo
the Compensation Date the Post
Termination Service Amount is a
negative number, the aggregate of all
such negative Post Termination Service
Amounts shall be set against and shail
reduce the Estimated Fair Value of the
Agreement (whether or not  such
amounts have been sef-off by the
Authority pursuant o paragraph 3.8 of
Section 2 (Compensation for DBFM Co
Defaulty of this Schedule Part 17
{Compensation on Termination));

and the aggregate of the following amounis shall
be daducted from the Estimated Fair Value of the
Agreement

{b} the Post Termination Bervice Amounts
actually paid by the Authority to DBFM
Co prior to the Compeansation Date;

() the Tender Costs; and

(d) amounts that the Authority is entitled t©
sat off or deduct;

and the aggregaie of the following amounts ghail
be added to the Estimated Fair Value of the
Agreement;

Y all credit batances on any bank accounts
held Ly or on behalf of DBFM Go on the
date that the Estimated Fair Value of the
Agreement is calculated; and

4] any insurance proceeds and other
amounts owing to DBFM Co {and which
DEFM Co Is entitied to retain), to the
extent not includad in {&);

t the extent that

i {e} and (f) have not been direclly
taken into account in calculating
the Estimated Fair Value of the
Agreement, and

ii. the Authority has received such
amaunts in accordance with this
Agreement or such amounts are
standing to the credit of the
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“Adjusted Highest Compliant Tender Price”

Insurance Proceeds Account

means the price offered by the Compliant
Tenderer {if any} with the highest tender price,
and if ng Compliant Tenders are received zero,
adjusted as follows:

(&)

where in regpect of any month or part of
a month from the Termination Date o
the Compensation Date ihe Post
Termination Service Amount s g
nagalivea number, the aggregate of all
such negative Post Termination Service
Amounts shall be set against and shall
requce such  highest tender price
{whether or not such amounis have been
sef-0ff by the Authority pursuant fo
paragraph 2.8 of Section 2
{Compensation for DEFM Co Defautt) of
this Schedule Part 17 (Compensation on
Terninationy);

and the aggregate of the following amounis shall
be deducted from such highest tender price,

{b)

(€
(@

the Post Termination Service Amounts
actually paid by the Authority to DBFM
Co prior to the Coempensation Date;

the Tender Costs; and

amounts that the Authority is entitled to
set off or deduct

and the aggregate of the following amounts shall
be added to such highest tender price:

te)

289

all credit balances on any bank accounts
held by or on behalf of DBFM Coon the
date that the highest priced Compliant
Tender is received; and

any insurance proceeds and other
ampounis owing o DEFM Co {and which
DRFM Co 5 entitled to refein), o the
extent not included in (&),

1 the extent that;

i. (e} and {f} have not baen
directly taken into actount
in that Compltant Tender;
and

i. ihe Authority has received

such amounts in
accordanse with this
Agreemsnt,



“APB Distribution™

“Base Seniocr Debt Termination Amount”

means, for the period during which the Additional
Permitted Borrowing subsists, an amount equal
to the aggregate of all Distributions made during
that period up to an amounti equal to the principal
of the Additional Permitted Borrowing on the first
day of that period;

means, subject to Clause 4.3

(a) afi amounts oulstanding at the
Tarmination Date, including inferest and
Default Interest accrued as at that date,
from DBFM Co to the Senior Funders in
respact of Permitted Borrowings (other
than in respect of Addilional Permitted
Borrowing), and

{by &l amounts including costs of early
termination of interest rate hedging
arrangements and cther breakage costs,
payable by DBFM Co 1o the Senior
Funders as a resulf of 2 prepayment in
respect of Permitted Borrowings {other
than in respect of Additional FPermitted
Borrowing}, or, in the case of early
termiration  of interest rate hedging
arrangements only, as & resut of
termination of this Agreement, subject to
DRFM Co and the Senior Funders
mitigating all such costs to the exent
raasonably possible;

lass, fo the extent it s a positive amount the
aggregate of (without double counting in relation
to the caiculation of the Base Senior Delt
Termination Amount or the amounts below)

i any amounts claimable on or affer the
Termination Dale n  respect of
Contingent Funding Liabilities;

. ali amounts incleding costs of garly
termination of interest rate hedging
arrangements and ofher breakage
cosis, payable by the Senior Funders
o DBFM Co as a resuit of prepayment
of amounts outstanding In respect of
Permitted Borrowings (other than in
respect of Additional Permitted
Borrowing}, or, in the case of early
termination of interest rate hedging
arangements only, as a result of
termination of this Agreement;

i, all other amounis recelved by the
Senior Funders on or after the
Termination Date and before the date
on which any compensation is payable
by the Authority to DBFM Co ag a
result of enforcing any other rights they
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“Compensation Date”

“Compliant Tender”

“Comphant Tenderer”

“Contingent Funding Liabiiities”

“Credit Agreement”

“Deerred New Agreement”

may have; and

i all credit balances on any bank
accounts (but excluding the Insurance
Proceeds Account} held by or on
behalf of DBFM Co on the Termination
Date;

maans either;

{a) if paragraph 3 {Refendoring Procedure}
of Section 2 (Compensation for DEFM
Co Dofaulfy of this Schedule Bart 17
{Compensation on Terminaiion) applies,
the earlier of

i the date that the New Agreement is
entared into; and

i the date on which the Authorily
pays the  Adjusted  Highest
Compliant Tender Price to DBFM
Co; or

{b} if paragraph 4 (No Retendering
Pracedure) of Sectlon 2 {Compensation
for DBFM Co Defauify of this Schedule
Part 17 (Compensalion on Termination)
appiies, the date that the Adiusied
Estimated Fair Vzlue of the Agreement
has been agreed or defermined;

means a tender that meets all of the Qualificaton
Criteria;

means & Sultable Substitute Contractor who
submite a Compliant Tender;

any contingent liabilities of the Shareholders in
respect of financial obligations owed o DBEFM Co
andror Senior Funders under the Funding
Agreements in relation fo the Project which are
triggered as a result of or in relation to the
termination of the Agreemeant, including (without
fimitation) guarantees or lefters of credit in
respect of Subordinated Debt buf exeluding any
guarantses or lettars of credit issued in support of
the obligations of the Contractor andior the
Service Provider under the Sub-Contracts;

means the credit agreement dated on or arund
the date hereof between DBFM Co, Holdeo,
Norddeutsche landespank Girozentrale and
Nord/LB Luxembourg S.A. Covered Bond Bank
or as amended as permitted pursuant to Clause 4
{Froject Documeants):

means an agreement on the same ferms and
conditions as this Agreement, as a the
Termination Dafe, but  with the following
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“PDiscount Rate™

“Egtimated Fair Value of the Agreement”

“Fair Valug”

amendments:

a} if this Agreement Is ferminated prior {o a
Phase Actual Completion Date, then the
relevant Long Stop Dale(s) shal be
extended by & pericd to allow & New
DBFM Co thad ons been appointed] o
achisve ihe relevant Phase Actusl
Completion Date(s} prior lo the relevant
Long Stop Datels);

b any accrued Deductions and/or Warning
Notices shall, for the purposss of
termination only, and without prefudics to
the rights of the Authority to make
finanaial deductions, be cancellad; and

c) the term of such agreement shall be for
a period sgual to the term from the
Termination Date {o the Expiry Date;

means a discount rate expressed as {1+ real
base case project IRR + GHB - GILAY (1 +1) -1)

where:

"real base case project [RR" fs the real pre-tax
Project IRR a8 set out n the Financial Model at
Financial Close;

' Is the agreed assumed forecast rate of
increase in RPI set out in the Financial Model as
at Financial Close, for the remaining term of the
Agreament;

"Gilt A" i3 the real yield fo malurity on a
benchmark govermnment Gilt instrumeni{ of the
same maturfly as the avergge life of the
outstanding Senior Debt as shown in the
Financial Mode! at Financial Close; and

"Gt B" is the real vield to maturily on a
benchmark government Gt instrument of the
same maturity as the average life of the
outsianding Senior Debt as shown in the
Financiagl Modai as on the Termination Date;

means the amount determined in accordance
with paragraph 4 (No Retendering Frocedura) of
Section 2 (Compeansation for DBFM Co Defauity
of this Schedule Part 17 (Compensalion on
Terminalion) that a third party would pay to the
Authority as the market value of the Deemed
New Agreement,

means the amount at which an asset or liabilily
could be exchanged in an arms  length
transaclion between informed and willing parties,
oiher than in g forced or liguidated sale;
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“Invpice Date”

“Liguid Market”

“Market Value Availability Deduction Amount”

“Markat Value of the Agreement”

"Maximum Service Payment”

“New Agreement”

means, in respect of the Authorty Defauit
Termination Sum, the Force Majeure Termination
Sum or the Corrupt Gifts Termination Sum {as
appropriate), the dats on which the Authorily
receives an invoicg from DBFM Co for the
relevand termination suim;

rmeans that there are sufficient willing parties
{being at least two parties, each of whom Is
capable of being a Suitable Substitute
Contractor] in the market for desigh, build,
finance and maipiain  contracts or  simitar
conlracts for the provigion of services {in each
case the same as or similar {0 this Agreement)
for the price that is likely to be achieved through &
tender to be a reliable indicator of Falr Value
provided always that any vehicie controlled and
establishad by the Senior Funders specifically for
the purpgses of the Project and to which this
Agreement may be novated shall be discountad
in assessing whether there are sufficient willing
parties in the markst for such purposes,

means for any month or part of a month, an
amournt egqual 1o the availabifity deduction that
was made o the Monthly Service Paymend under
paragraph 4 of Section 3 of Schedule Part 14
{Payment Mechanism) in the month immediately
preceding the Termination Date, less an amount
equal to any availability deduction that was made
for a Functional Area which was unavailable at
the Termination Date but which has subsequently
hecome available whether as 2 result of the
Authority  incurring  Reclification Costs  or
otherwise;

means the value of the consideretion payable by
the New DBFM Ceo fo the Authority in
consideratian for the entering into of the Mew
Agreement;

means one fwelfth of the Annual Service
Payment;

meaans an agreement on the same ferms and
conditions as this Agreement at the Termination
Bate, but with the following amendments:

{a) if this Agreement is terminated prior to a
FPhase Actual Completion Date, then the
relevant Long Stop Dete(s) shall be
extended by a period to aflow a New
DEFM Co to achieve the relevant Phase
Actual Completion Date{s) prior to the
relevant Long 8iop Datels);

{h) any accrued Deductions andfor Warning
Notices shall, for the purposes of
termination only, and without prejudice o
the rights of the Authorly to make
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“Mew DBEM Co™

“No Defzuit interest Rate”

“Notice Date”

*Gutstanding Principal”

“Post Termination Service Amount™

“Qualification Criteria”

financial deductions, be cancelled;

{€ the term of such agresmant shall be
equat fo the term from the Termination
{Date until the Expiry Date; and

(d) any other amendments which do not
adversely affact the DBFM Co;

means the person who has entersd or who will
snter into the New Agreement with the Authority;

means the rate calculatedt in accordance with
Clause 8.1 of the Credit Agresment;

means the later of the Termination Date and (if
paragraph 4 {No Relendering Procedure) of
Seciion 2 (Compensation for DBFM Co Default)
of this Schedule Part 17 (Compensation on
Termination) applies) the date that the Adjusted
Estimated Fair Value of the Agreement has been
agreed or detarmined;

means the principal amount outstanding at the
Termination Date of each borrowing (other than
any borrowing uhder any equily bridge facility}
urder the Credit Agreement;

means for the purposes of paragraph 3
(Retendering  Process)  of  Section 2
{(Compensation for DBFM Co Defaul) of this
Schedule Part 17  (Compensafion on
Termination), for the whole or any part of a month
for the period from the Termination Date fo the
Compensation Date, an amount equal to the
Maximum Service Payment {pro rata for part of a
month) which would have been pavabie under
this Agresment had this Agreement not been
terminated, less an amount egual to the
aggregate of (without double counting):

{a) {where relevant} the amount by which
the Post Termination Service Amounis
for the previous month was less than
2810,

{B) the Marketl Value Availability Deduction
Ameaunt for that month; and

() the Rectification Costs incurred hy the
Authority in that month;

means the criterda that the Authorily requires
tenderers to meat as part of the Tender Process,
which (subject to compliance with procursment
regulations} shall be:

{(a} the New Agreemaent terms;

{b} tenderers should have the financial
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“Rectification Costs”

“Redundancy Payments”

“Relevant Assumptions™

apiity to pay the capilal sum tendered
for the New Agreement and the financial
abilty to deliver the Works andior the
Services {as appropriate) for the price
tendered;

{0) the tendsrers may only bid on the hasis
of a single capital payment to he made
on the date of ihe New Agreement,

{d the tenderer is experienced in providing
the Services or similar zervices:

{e) the fechnical sclution proposed by the
tenderers is capable of delivery and the
tenderer iz ftechnically capable of
delivery of the Services; and

] any other tender criteria agreed by the
Authority and the DBFM Cog;

racans, for the purposes of any Termination Date
that ocours after a Phase Actual Complaetion
Rate, an amount equal o the reasonable and
proper costs incurred by the Authority in a
particular month or part of a moenth in ensuring
that the Services are available;

theans redundancy payments and  other
termination payments which are required under
law to be made to employees of DBFM Co
reasanably and properly incurrsd by DBFM Co
arising as a direet result of terminating this
Agreement {provided that DBFM Co shall yse all
reasonable endeavours to mitigate s lossk and
provided that In calculating such amount ne
account shouid be taken of any Habiities and
obligations of DBFM Co arising out of.

(@) confracts of empioyment or other
agreements or arrangements entered
inte by DBFM Co to the extent that such
contracts of employment agreements or
arrangements were not entered Inte in
connection with the Project; andior

{b} contracts of employment or other
agreemenis or arrangements entered
into by DBFM Co to the extent that such
contracts of employment agreements of
arrangements were not entered into in
the ordinary course of business and on
commersial arm's length terms;

means the assumptlions that the sale of DBFM
Co is on tha bagis that there is no defaull by the
Authority, that the sale is on 8 going congern
basis, that no restriclons exist on the transfer of
share capital, that no Additonal Permitted
Borrowing has iaken place and therefore that the
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“Revised Senior Debt Termination Amount”

effect of the Additional Permitied Borowing on
the caleulation of such smount is disregarded but
that otherwise the actual state of affairs of DBFM
Co and the Project is taken into accoun;

means, subject to Clause 4.3:

{8}

b}

all amounts outstanding at the
Termination Date, including intersst and
{other than in respect of Addiional
Permilted Borrowing) Defauit {nterest
accrued as at that date, from DBFM Co
to the OSenior Funders in respect of
Permiited Borrowing; and

all amounts including costs of early
termination of mmterest rate hedging
arrangaments andg other braakage costs,
payable by DBFM Co fo the Senior
Funders as a result of a prepayment in
respect of Fermitted Borrowing, ef, in the
case of early termination or interest rate
hedging arrangements only, as a result
of termination of this Agreement subject
to DBFN Co and the Senior Funders
mitigating all such costs to the extent
reasonably possible;

less, to the extent it is a positive amount, the
aggregate of (without double counting in ralation
to the calculation of the Revised Senior Debit
Termination Amount or the amounts below):

i.

fit.
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all credit balances on any bank accounts
{but excluding the insurance Proceeds
Account) held by or on behalf of DBFM
Co on the Termination Date;

any amounts claimable on or after the
Termination Date in respect  of
Contingent Funding Liabilifies;

gt amounts, including costs of early
termination of intsrest rale hedging
arrangements and other breakage cosls,
pavable by the Senior Funders to DBFM
Co as a result of prepayment of amounts
outstanding in respect of Permilted
Borrowing, orf, in the case of eardy
termination of interest rate hedging
arrangements only, as a result of
termination of this Agreement;

all other amounts received by the Senior
Funders on or after the Termination Date
and before the date on which any
cornpensation is payable by the
Authority to DBEM Co as a result of
griforcing any other rights they may



“Senior Deht”

“Senior Funding Agreements”

“Sub-Contractor Losses”

#Suitable Substitute Contractor”

“Subordinated Debt”

“Tender Costs”

have; and
V. #ll APB Distributions;

means the financing provided by the Senior
Funders under the Senior Funding Agresments;

has the meaning given in Schedule Part 1
(Definitions and interpretation);

means!

(@) the amount reasonably and propetly
payable by DBFM Co to the Contractor
under the terms of the Consiruction
Contract a5 a direct result of the
termination of this Agreament provided
fhat such amount shall be reduced to the
extent that DBFM Co fails to use sl
reasonable endeavours o mitigate such
amount, and

(b) the amount reasonably and propery
payable by OBFM Co to the Service
Provider pursuant to the Service
Gontract {as the case meay be} as a
direct resuit of the termination of this
Agreemeant provided that such amount
shall be reduted to the extent that DBFM
Co fails to wuse all reasonable
endeavours io mitigate such amount,

provided that in both cases no aggount should be
taken of any liabilities and obligaflon of DBFM Co
to the Sub-Contractors arising out of:

i agreements or arrangements entered into
by BBFM Co and/or the Sub-Contractors o
the extent that such agreements or
arrangements were not entered info in
connection with those parties obligations in
relation to the Prolect; andfor

ii. agreements or srangements entered into
by BBFM Co and/or the Sub-Condractors to
the wextent that such agreemenis ofr
arrangements were not endered into in the
ordinary  course of hbusiness and on
cammercial arm's length terms:

has the meaning given In the Funders’ Direct
Agreement,

means af of the debt incurred by DBFM Co fo the
Subordinated Funders in their capaciiy as such;

means the reasonable and proper costs of the
Authority incurred in carrying out the Tender
Process andfor in connection with any calculation
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“Tender Process”

“Tender Process Monitor"

“Termination Sum”™

of the Estimated Fair Value of the Agreement;

means the process by which the Authority
requests tenders from any parties inferested in
entering intc 2 New Agreement, evaluates the
responses from those inferested parties and
enters inte a New Agreement with a new service
provider, in accordance with paragraph 3
{Retondeoring Pro¢ass) of Section 2
{Compernsation for DBFM Co Defaulty of this
Schedule Part 17 (Compensation on
Termination);

means the person appointed under paragraph 3.6
of Section 2 (Compensation for DBFM Co
Defaulty of this Schedule Part 17 {Compensalian
on Termination),

means any compensation payable by the
Authority to DBFi Ca pursuant fo this Schedule
Part 17 (Compensation aon  Tarmination)
(excluding the Adjusted Highest Compliant
Tender Price).
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SCHEDULE PART 13

HANDBACK PROCEDURE

DEFINITIONS

in this Schedule Part 18 {Handback Procedurs) and elsewhere in this Agresment {save
where Schedule Part 1 (Defindions ang Interpretations) provides (o the confrary) the
following words shali have the following meanings:

“*Handback Works" means the maintenance works {if any} required to be
carried out in respect of the Facilities in order lo
procure that they will, on the Expiry Date, satisfy the
Handback Reguirements;

“Handback Programme” means the programme for carrying out the Handback
Works over the remainder of the Project Temm
describing the total workse to be carried out and the
mathod of carrying out such works during the overall
period in which the Handback Works are o be
gxacuted;

*Handback Amount” means the astimated cost of carrying out the Handback
Works.

2. On the Expiry Date, each element of the Facilities shall be in a condition which is:

2.1 consistent with due performance by DBFM Co of the Service Level
Specification and the Msthod Statements; and

2.2 consistent with the Facilities and 2ach of the elements of them having bean
designed and constructed in acoordance with the applicable design life
requirements st out in paragraph 5.01 of the Authority's Construction
Reguirements,

together referred to as {the "Handback Requiremanis”).

3. Not less than twenty four (24) months prior fo the Expiry Date, DBFM Co and the
Authorily's Representative shall conduct a joint inspection of the Facilties,

4, ‘Within twenty {20} Business Days afier the completion of the inspection, ¥ it is found that
any slement of the Facilities is not in a condifion consistent with the Handback
Requiremants, DBFM Co shall forthwith provide to the Authority’s Repressntative in
accordance with Schedule Part 8 (Review Procedure):

4.1 DBFM Co's proposal as to the Handback Works;
42 DBFM Co's proposal as to the Handback Proagramme; and

4.3 BEBFM Ca's estimats of the cosi of the Handback Amount,
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10,

11.

The Authorify's Representative may, within twenty (20) Business Days after receipt of
the details sef out in paragraph 4 from DBFM Co, raise comments in accordance with
paragraph 3 of Schedule Part 8 (Review Frocedure) on DBFM Co's proposals andd
estimate referred to in paragraph 1 shove,

On agreement, or determination in accordance with Schedule Part 20 (Dispufe
Resolution Procadure), of the Handback Works, the Handback Programme andféor the
Handback Amount {as the case may he}, DBFM Co shall procure that the Handback
Works are carrled out in accordance with the Handback Programme so as to meet the
Handback Reqgisraments. DBFM Co shall carry out the Handback Works at its own cost
notwithstanding that the actual cost of the Handback Works fmay be highst than the
Handback Amount.

From the date of the agreement (or determination in accordance with Schedule Part 20
{Dispute Resolution Procedure}) of the matters identified in paragraph 8§, the Authority
shalf be entitted fo withhold

7.1 in the period prior to the Senior Debt Discharge Date {as at the date of this
Agreement), six and a half per cent {(6.5%), and

7.2 thereafier forty per cent (40%:,

in each cage of each subsequent Monthly Service Payment up to the amount of the
Handback Amount (the *Withheld Amount™} and the provisions of paragraph 11 shall
apply. The Authority shall pay such amounts into an interest bearing aceount in its own
name {{he "Retention Fund™)..

DBFM Co may elect by notice in writing {o the Authority within 10 Business Days of the
agreement {or determination in sccordance with Schedule Part 20 (Dispute Resofution
Procedurs)) of the matters identified In paragraph 6 to procure the provision of a bond
(the "Handback Bond™} in favour of the Authority {and in a form acceptable 1o the
Authority (acting in s sole discretion)) for an amount equal to the Handback Amount
and from 2 bank or insurance company authorised to carry out business in the United
Kingdom, and upon delivery of the same to the Authority, the provigions of paragraph 7
shall not appiy.

DBFM Co shall catry out the Handback Works to the satisfaction of the Authority's
Representative in accordance with Good Industry Praclice and in accordance with the
Handback Programme so as to mest the Handback Requirements.

MNotwithstanding:

10.1 the agreement of the Authorily's Representative 10 any Handback Works, the
Handback Programme or the Handback Amount;

102 the participation of the Authority's Representative in any inspection under this
Schedule; andfor

10.3 the complete or partial carrying out of the Handback Works,

DBFM Co shall not be relieved or absolved from any obligation to conduct any other
inspection of to perform any other works in accordance with the Service Level
Specification and Meathod Statements.,

Where this paragraph 11 applies, if and to the extent that DBFM Co carries out any
material part of the Handback Works in accordance with paragraph 8, DBFM Co may
make a claim for payment for the work caried ouf, Any such claim shall be
accompanied by a certificate by DBFM Co setiing out the works performed and the
value of such works., The Authority shall be aniifled to require any reasonable further
evidence in respect of the valuation of the works. The Authority shall make payment of
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12.

13.

14.

15.

18.

17.

the amount of & valid claim within twenty (20} Busingss Days of the date of the claim
and shall be sniitied to withdraw that amount from the Retention Fund. If at any time
the amount in the Retention Fund is insufficient to cover the costs claimed by DBFM Co,
the Authority shall pay the unpsid portion of such valid claim from any amounts which
stibsequenily stand to the cradit of the Retention Fund, in the event that the amount
remaining in the Retention Fund on the Expiry Date is insufficiant to cover DBFM Co's
coslts which have not been paid, DBFM Co shall bear the balance of such costs itself,

Not later than sixty (60} Business Days before the Expiry Date, DBFM Co and the
Authority's Represeniative shall conduct a joint inspection of the Fagilities. Such
inspection shall confirm whaether or not the condition of the Faciiiies is in accordance
with paragraph 1 above.

On, or within twenty (20) Business Days after, the Expiry Date, the Authority's
Representative shall either:

13.1 issue to DBFM Co 2 Handback Ceriificate and return the Handback Bond or
pay any balance standing {o the credit of the Retention Fund {as appropriate),
1o DBFM Co; or

13.2 notify DBFM Co of its decision not fo issue the Handback Certificate siating
the reasons for such decigion.

Any nofice given by the Authority's Reprasentiative in accordance with paragraph 13.2
shall set out sach respect in which the Handback Works have not besn completad or
the Facilities do not comply with the Handback Requirements and shall siate the
Authority Representative's sstimate of the cost of procuring that the Faciliies comply in
all respects with the Handback Reguirements.

DBFM Co may, within twenty (20) Business Days after receipt of the notice given in
accordance with paragraph 13.2 by notice to the Authority's Representative, object to
any matter set out in the Authority’s Representative’s notice. The notice from DBFM Co
shali give delalls of the grounds of such objection and shall sst out BBFM Co's
praposals in respect of such matters.

if no agreement is reached between DBFM Co and the Authority's Reprasentative as to
any matter referred to in DBFM Co's notice given in accordance with paragraph 15
within fifteen (15) Business Days of receipt of that notlce by the Authority’s
Representative, then either DBFM Co or the Authority's Representative may refer the
matter for determination in accordance with Schedule Part 20 {Dispufe Resolution
Frocedure) as o

16.1 whether the Facililies comply in all respects with the Handback Requirements;
and

162  the estimated cost of procuring that the Facllities comply in all respects with
the Handback Requirements, where the Faciliies do not comply in all respects
with the Handback Requirements.,

If it is agreed or determined in accordance with Schedule Part 20 (Dispute Resolution
Procedure} that the Facilities did not, at the Expiry Date, comply in all respects with the
Handback Requirements, DBFWM Co shall pay to the Authority an amount equal to the
estimated cost of completing such Handback Works (less, where applicable, any
amounts standing to the credit of the Retention Fund at that time) or procuring that the
Fachittes comply in all respects with the Handback Requirements. Such payment shall
be made not later than fifleen {15} Business Days after the estimated cost has been
agraad or delermined and, upon such payment being received by the Authorily, the
Auttiority's Representative shall issue the MHandback Cerdifioats and refumn {where
applicable) the Handback Bond to DBFM Co.
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SCHEDULE PART 19
RECORD PROVISIONS
SECTION1
GENERAL REQUIREMENTS

DBF#M Co shall retain and maintain ali the records (including superseded records) referred
to in Section 2 (Records fo he Kept) of this Schedule Part 19 (Record Provisions) in
accordance with this Section 1 (General Reguirementsy of this Schedule Part 19 (Record
Provisions), the requirements of Good Industry Practice, in chronological order, in a form
that is capable of audit and at its own expense. OBFM Co shall make such records
available for inspection o the Authority where it has reasonable cause for requiring such
records, on giving reasonable notice shall provide such facilities as the Authority may
reasonably require for its repressntatives lo visit any place where the records are held and
examine the records maintained under this Schedule Part 18 (Record Frovisions).

Wherever practical, ariginal records shall be retained and maintained in hard copy form.
True copies of the original records may be kept by DBFM Co whera it is not practicable to
retain original records.

Those records refating to the Project Operations {including the design, construction,
development, enhancement and maintenance of the Facilities) shall be retained for the
duration of the Agreement.

Financial and other records (including without fimitation all information provided in support of
any Change) shall be refained and maintained by DBFM Co for a period of at least six (6}
years after the end of the Project Term in sufficient detall, in appropriate categories and
genarally in such & mannet to enable DBFM Co to cornply with its obligations under Clause
63.1 and where appropriste to enable the data in such records to be entered into the
Financial Mode! so that the output from the Financial Model {on the basis of such data) can
be directly compared with the actual financial cashfiow and performance of DBFM Co.

Where DBFM Co wishes {o dispose of any regords maintained as provided in this Schedule
Fart 19 {Record Provisfons) which are more than fifteen (15) vears old, or in respect of
which the required period for their retention has expired, then DBFM Co shalt notify the
Authority and if, within forty {40} Business Days of such notice, the Authority elects fo
receive cerfain of those records, then DBFM Co shall defiver up such records to the
Authority in the manner and at the location as the Authority shali reasonably specify, and the
costs of retaining these records in safe storage and delivering up the same shall be barne
by DBFM Co.

Subject to paragraph 5, for a peried of not more than six {8) years following the termination
for whatever reason of this Agreement, DBFM Co shall retain in safe storage ail such
records as are referred o in Section 2 (Records to be Kept) of this Schedule Part 19
(Record Frovisions) which were in existence at the date of termination of this Agreement.
On the expiry of such period or at the earier request of the Authority {and the Parties
acknowledge that such a request shall be deemed to have been issued by the Authority
upen the ocourrence of any of the events set out in Clause 40.1.1 whether prior to or
following {ermination of this Agreement), DBFM Co shall deliver up all those records {or
where those records are required by stefule fo remain with DBFM Co or a Contracling
Associate of DBFM Co, copies thereof} o the Authorily in the manner and at the location as
the Authority shalt reesonably specify. The Authorily shall make available o DBFM Co sl
the records DBFM Co delivers up pursuant to this paragraph subject to reasonable nofice.
The costs of refaining those records in sale storage and delivering up the same shall be
bome:

8.1 hy DBFM Co where the termination arises as & result of a DBFM Co Event of
Default, and
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14

8.2 by the Authorily whers the termination arises for any other cause,
Without prejudice to the foregeing, DBFM Co shall provide the Authority;

7.4 as s00n as they may be available and in any event within sixty (60) Business Days
after the end of the first six (8} months of each financial year of DBFM Co which
fails during the Project Term, a copy, certified as a true copy by an officer of DBFM
Co, of its unaudited interim accounts and, if appropriate, of consolidated unaudited
interim accounts of DBFM Co, ils Bubsidiaries and Holding Company {if any}
which would {if DBFM Co were listed on the London Stock Exchange whether or
not it is) be reguired to be sent fo shareholders as at the end of and {or each such
six (8) manth period; and

1.2 as spon as they shall have been sent to its shareholders in order to be laid before
an annual genearal mesting of DBFM Co but not later than one hundred and thirty
{130} Business Days after the end of each accounting reference period of DBFM
Co part or all of which falls in a Contract Year, g copy of DBFM Co's audited
accounis and if appropriate, of the consclidated audited accounts of DBFM Co
and, its Associated Compardes {if any}, in respect of that period, prepared in
accordance with the Companies Act 1885 and generally accepted accounting
principles and bases in Scotland, consistently applied together with copies of all
related directors’ and auditors' reports and all other notices/circulars to
shareholders,

DBFM Co shall provide to the Authority on 31 March, 30 June, 30 September and 31
December each year a document listing all information provided by it to the Senior Funders
during the preceding three month period and, at the request of the Authority, provide o the
Authority any information provided {o it by the Senior Funders during the Project Term and
any other information retating fe the Project that the Authority may reasonably require,

Any drawings required to be made or supplied pursuant fo this Agreement shall be of a size
appropriste to show the delail to be depicted clearly without magnifying aids and shal
conform to British Standards 1192 or 308 or squivalent as appropriate. Where by prior
agreement the Authority has agreed to accept microfilm, microfiche or other storage media
{which must include secure back up facilities), drawings and other documenis shalt be made
or supplied in such form as has besn agreed.

Upon termination or expiry of this Agreement, and in the event that the Authority wishes {o
enter infe ancther contract for the operation and management of the Project, DBFM Co shall
{and shall ensyre that the sub-contracters will) comply with ali reasonable requests of the
Authority to provide information relating o DBFM Co's cosls of operating and maintaining
the Project,

DBFM Co shall use all reasonable endeavours fo assist the Authority in i preparation of
any report and/or return required pursuanti to regulations, direclions or guidance applicable
to the Authority {in each case as amendad, replaced or consolidated from fime o time) or as
reguired by external agencies including without limitation, reports and refurns regarding the
physical condition of the Fagilities, health and safety, under the Fire (Scotland) Regulations
2005 and the Fire Safety (Scofland) Regulations 2006, relating to environmental health, the
Scottish Government or the Scoftish Futures Trust from time fo time.
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SECTION 2
RECORDS 70 BE KEPT

This Agreement, its Schedule and the Project Documents including alt amendments o such
agreements.

DBFM Co shall at all times maintain a full record of particulars of the costs of performing the
Project Operations, including those relaling o the design, construction, maintenance,
operation and finance of the Facilities. This shall require DBFM Co o keep {(and where
appropriate o grocure that the sub-contractors shall keep) books of account in accordance
with best accountancy practice with respect to the Agreement showing In detaik

2.1 administrative overhsads;

2.2 payments 1o Sub-Contractors and to sub-coniraciors;

2.3 capital and revenue expenditurs;

2.4 such other items as the Authority may reasonabiy require to conduct cost audits

for verification of cost expenditure or estimated expenditure, for the purpose of
Clause 20.11, Schedule Part 18 (Change Profocol) and Clause 32 (Changes in
Law),
and DBFM Co shall have {(and precure that the sub-contractors shall have) the books of
account evidencing the Hems listed in paragraphs 2.1 to 2.4 available for inapection by the
Authorily {and any axpert) upon reasonable notice, andd shall present a report of these o the
Authority as and when requested.
All other documents, software or other information expressly referred ta in this Agreement.

Records relating fo the appointment and supersession of the Authority's Representative and
DBFM Co's Represeniative,

Project Data.

Documents, drawings, design data or submissions raised in atcordance with Schedule Part
8 {(Review Procedurs).

Documents relating to planning appilications, consents, refusals and appeals.

Records refating to any speclalist or stalutory inspections of the Facilities, inchuding any
roadways.

Notices, reports, results ang certificates relating to completion of the Works and completion
of the commissioning activities.

Al operation and maintenance manuals and 2 full record of all maintenance procedures
carried out during the Project Term.

Documents relating to events of Force Majeurs, Delay Events and Relief Evenis and the
consetuetices of the same.

All formal notices, reports or gubmissions made to or received from the Authority's
Representative in connection with the provision of Services, the Monitoring of Performance
or the availabilily of the Facilities.

Al certfficates, lcences, registrations or waranties reiated o the provision of Services.
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14

15

16

17

18

18

20

21

2

23

24

Documents in suppart of claims for Services Paymenis.

Qocuments submitted in accordance with Schadule Part 16 (Change Protocofy and all
documents provided in suppor,

Documents related to referrals to the Dispute Resoludion Procedurs.

Documents related to changs in ownership or any interest in any or all of the shares in
DBFM Co andior Holdco.

Documents relating to the rescheduiing of the indebtedness of DBFM Co or refinancing of
the Project.

Tax invoices and records reiated to Value Addsd Tax,

Financial records, including audited and unaudited accounts of Holdeo and DBFM Co and
relgted reporis

Records required by Law {including in refation ta Heslth and Safely matters and health and
safety files prepared pursuant to CDM Regulations) and all Consents,

Documents relating to insurance and insurance clalms.

All other records, notices or cerlificates required fo be produced and/er maintained by DBFM
o pursuant to this Agresement or any Project Docyment.

Raecords of all persans empioyed by DBFM Co or its sub-contractors and whe are wholly or
mainly engaged in the delivery of Services.
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SCHEDULE PART 20
DISPUTE RESOLUTION PROCEDURE

The procedure set out in this Schedule Part 20 {Dispule Resolufion Procedurs) shall apply
to any dispute, claim or difference arising out of or relating to this Agreement ("Dispute”)
except where it has been excluded from this procedure by an express term of this
Agragment.

This Dispute Resolution Procedure shall not impose any pre-condition on either party or
otherwise prevent or delay either party from commencing proceedings in any court of
competent jurisdiction in relation to any Dispute in which that party requires sither;

24 an order {whether inferlocutory or inal) resiraining the other party from doing any
act or compeliing the other party fo do any act; or

2.2 a decree for a liguidated sum to which there is no stateable defance,
MEDIATION
3.1 If tha parties have been unabie to resolve the Dispute within twenty (20} Business

Days of the Dispute arising, they may (if both parties so agree) refer the Dispute to
mediation on such conditions as may be agreed betwsen the parlies. Any
mediation shall he completed within thirly (30) Business Days of such referral and
any agreement arising therefrom shall be recorded in writing and signed by the
parties and shall be binding and final 10 the exten! set oul in such agreement
unless otherwise agreed.

3.2 For the avoidance of doubt, mediation shalk not be a precondition fo the
commencement of Adjudication or court proceedings.

ADJUDICATION

4.1 Either party may at any time (notwithsfanding that other dispule resolution
procadures are running concurrently) give the ofher parly 10 the Dispute notice of
fts intention to refer the Dispute io sdjudication {the "Notice of Adjudication”).
The parly giving the Notice of Adjudication {the "Referring Party™) shall by the
same means of communication send a copy of the Notice of Adjudication to an
adiudicator selected in accordance with paragraph 4.2 below or paragraph 4.11
(Related Adiudicatar) below (the "Adjudicator™).

4.2 The Adiudicater nominated o consider a Dispute refermred to him shall, subject o
paragraph 4.11, be selected on a strictly rotational basis from the relevant paned of
adjudicators appointed in accordance with the following:

4.2.1 there shall be two (2} panels of adjudicators, one in respect of
gonstruction matters (the “"Construction Panel") and one in respect of
operational and maintenance matiers (the "Operational Panel™), All the
adjudicators on sach pangl shall be wholly independent of DBFM Co, the
Authority, the relevant Sub-Contractor and any of the major compstitors
of BBFM Co of the refevant Sub-Confractor;

4.2.2 the Conshuction Panel shall be comprised of two (2) adjudicators as
ideniified in paragraph 7 (Pansi Members) ; _

4.2.3 the Operational Fanel shall be comprised of two (2) adjudicators as
identified in paragraph 7 {Pane! Members),
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4.3

4.4

424 if any member of either panel resighs during the term of the Agreement,
& replacement adjudicator shall be appointed by DBFM Co and the
Authority as soon as practicable;

425 if DBFM Co and the Auythofity are unable to agree on the identity of any
replacement adiudicator, the Chalrman {or Vice Chaltman) for the time
being of the Chartered Instituie of Arbitrators Scotfish Branch shall
appaint such adjudicators(s} within seven (7) days of any application for
such appointment by sither panty;

4286 in the event that the first panel member is unable or unwilling to confirm
acceptance of his appointment as Adjudicator or where he fails to
respond within ftwo (2) days of the date of the Notice of Adjudication,
then the Referring Party shall invite the person nexi in line {o act as
Adjudicator. In the event that the second pansl member is unwilling or
unable to confirm accentance of his appointment as Adjudicator within
four {4) days of the date of the Notice of Adjudication or if the parties
disagree as to the relevant pans! of adjudicators fo be used, then the
Referring Party may apply to the Chairman (or Vice Chairman) for the
fime being of the Chartered Institule of Arbitrators Seettish Branch who
shall within seven (7) days of the date of the Notice of Adjudication,
nominate an Adjudicator (who shall alse within the same period, confirm
acceptance of his appointment as Adiudicator) to determine the Dispute
described in the Notice of Adjudication;

427 no member of either panel shall be entitled 10 accept an appointment o
act as Adjudicator unless he is willing also o be appointed as the
adjudicator to adjudicate any dispute which:

(a) may arlse between DBFM Co and the Confractor and
raises issuss which, in the opinion of DBFM Co, are
substantially the same as or connected with the
Cispute in relation {o which he has been appointed;
andfor

{b) may arfise betwesn DBEFM Co and the Sarvice
Provider and raises issuas which, in the opinion of
DBFM Co, are substantially the same as or
connected with the Dispute in relation to which he has
been appointed; and/or

()] may afise between DBFM Co and the Independent
Tester and raises issues which, in the opinlon of
DBFM Co, are substantially the same as or
connectad with the Dispuile in relation o which he has
bean appointad.

The Referring Party shall, within 7 days of the date of the Notice of Adjudication,
serve its statement of case {the "Referrai Notice™) on the Adjudicator (appointed
pursuant to paragraph 4.2) and the other pariy io the Dispute {ihe "Responding
Party™). The Referral Notice shall set out each slement of the Heferring Pary's
claim and the refief or remedy sought In sufficlent detall so as to enable the
Responding Parly to understand and, where appropriate, respond to the ¢laim and
the Referral Notice shall be acsompaniad by copies of, or relevant exiracts from,
ihig Agreement and such other documents as the Referring Party Intends o rely
upoh. The date of the referral of the Disputa (the "Referral™) shall be the date of
the Referral Notice.

Within seven {7} days of appointment in melation to a particular Dispule, the
Adjudicator shall establish the procedure and tmetable for the adjudication. The
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4.5

4.6

4.7

4.8

4.8

4.10

4.11

Adjudicator shatl have absolute discration as to how 1o conduct the adiudication,
including whether a meeting is necessary. He shali establish the procedure and
timetable subject to any limitation within this Agreement. The parties shall comply
with any request or direction of the Adjudicator in relation to the adjudication.

The Adjudicator shall reach a decision on the Dispute within twenty-eighi (28) days
of the date of the Referral (or such other period as the parfies may agres), The
Adjudicator may exiend the pericd of 28 days by up o 14 days with the consent of
the Referring Party. Unless the parties otherwise agree, the Adjudicator shall give
reasons for his decision. Unless and until the Dispule is finally determined by
Court proceedings or by an agreement in writing between the parfies, the
Adjudicator's decision shall be binding on both parties who shall forthwith give
effect to the decision.

The Adjudicator's costs of any reference shall be borne as the Agjudicator shali
specify or, in default, equally by the parties. Each party shall bear its own costs
arising out of the adiudication, including legal cosis and the costs and expenses of
any witnesses.

The Adjudicator shall be desmed not to bs an arblirator but shall render his
decision as an adjudicator and the law relating to arbitration shall not apply to the
Adjudicator or his determination or the proceddte by which he reached his
determination.

The Adjudicator shall act fairly and imparfially and may take the initiative in
ascertaining the facts and the law, The Adjudicator shall have the power 10 open
up, review and revise any opinlon, certificate, instruction, determination or decision
of whatever nature given or made Under this Agreefnent.

All information, data or documentation disclosed or delivered by a party to the
Adjudicator in consequence of or in connection with his appointment as
Adjudicator shall be treated as confidential. The Adjudicater shall not, save as
permitted by Clause 81 (Confidenfiality}, disclose to any person or company any
such information, dala or documentation and alf such information, daiz or
dgosumentation shall remain the properly of the party disclosing or dslivering the
sama and sil copies shall be refumed 0 such party on completion of the
Adjudicator's wark.

The Adjudicator is not lable for anything done or amitted in the discharge or
purported discharge of his functions as Adjudicator unless the act or omisslon is in
bad falth. Any employee or agent of the Adjudicator is similarly protected from
Habihty.

4.10A.1 The Adiudicator may on his own initiafive or on the requsest of the
Referring Party or Responding Party cotrect his decigsion so as to
remove a clerical or typographical  error  arising by  accident or
omission.

4.10A.2 Any correction of a decision shall be made within 5 days of the date upon
which the Adjudicator's decision was delivered o the parties.

4.10A.3 Any correction of a decision shall form part of the decision.

If any Dispute raises issues which, in the opinion of DBFM Co, are substantially
the same as or connected with issues raised in a dispute or difference arising out
of ur relating to any other agreement (&l such agreements being referred to as the
"Related Agreements”) between:

4,111  DBFM Co and the Contractor;
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4.12

4,13

4,14

4.11.2 DBFM Co and the Service Provider; andior,
4.11.3  DBFM Co and the independent Tester,

which was or has been referred to adjudication (the "Related Adjudication”} and
an adjudicator has already been appointed (the "Related Adjudicator”) then
DBFM Ce may request that the Dispute be referred fo the Related Adjudicsator and
paragraphs 4,12 to 4.14 shall apply.

Subject to paragraphs 4.13 and 4.14 below, in the event that a Related Adjudicator
orders that a Dispute under this Agreement be consofidated with a Related
Adjudication with which he is dealing under the Related Agreement, then:

4121  with effect from the time of such order, the Dispute shall be determined
by the Related Adjudicator, who shall betome the Adjudicator: and

4122  such arder shall be binding on DBFM Co and the Authority and both of
them shall scknowledge the appointment of the Related Adjudicatar as
the adjudicator of the Dispute, with DBFM Co or the Authority {86 the
case may bej using its best endeavours fo procure that the third party
who is & party to the Related Agresment shall with effect from the time of
such order comply with the requiremenis of the Related Agresmeant
{including if applicable any requirgment or direction of the Related
Adjudicator appointed under such Related Agreement) as fo the future
conduct of the determinalion of the Dispule and the Related
Adjudication; and

412.3 notwithstanding paragraph 4.8, DBFM Co and the Authority shaill be
jaintly responsible with the third party who is a patty to the Related
Agreement for the Related Adjudicators fees and expenses including
those of any specialist consultant appeinted under the adjudication
procedure in the Related Agresment, in respect of the periad in which
the Dispute is consolidated with the Related Adjudication pursuant to an
order of the Related Adjudicator {(“Consolidated Adjudication Costs™).
DBFM Co and the Authority agree that the Related Adjudicator shall
have the discretion {o make directions to require DBFM Co, the Authority
and the third party who is g party to the Related Agreement to pay or
make confribution to the Consolidated Adjudication Costs in different
propartions. If no such directions are made, DBFM Co, the Authority and
the third party who s a parly fo the Related Agresment shall bear the
Consdlidated Adiudication Costs in equal shares, and if BEFM Co, the
Authority or the third party has paid more than such equsl share, that
party of third party shall be entitled to a conlribution from the other parly,
parties or third party, as the case may be.

Notwithstanding anything to the contrary a Dispute under this Agreement may only
he consolidated with a Related Adjudication, if the Related Adjudicator receives
particulars of the Digpute within ten {10) days of the referral of the Relatad
Adjudication to the Relsted Adjudicator under the Relaled Agresment

Where DBFM Co requests that 2 Dispute under this Agreement be consolidated
(in terms of paragraph 4.11) with 2 Related Adjudication and heard by the Related
Adjudicator, the Dispute may only be consolidated where the Awuthority has
previously consented in writing to the identity of the Related Adjudicator appoinied
in respect of the Related Adjudication. The Authority’s consent to such request
shall not be unreasonably withheld and if the Authority refuses to consent, it must
give reasons in writing for its refusal. Should the Authority fail 1o respond within
two {2) days of receipt of such a request it chall be deemad io have consented to
the appaintment of the Related Adjudicator. Where the Helated Adjudicatar is on
the Construction Panel or Operational Papel at the time of the Referal then the
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Authority shail be deemed o have consented to the appointment of the Relaled
Adjudicator.

COURT FPROCEEDINGS

Subject to paragraph 4 {Adjudication) all Dispites, to the extent not finally resolved pursuant
to the procedures sef out in the foregoing provisions of this Schedule Part 20 (Dispute
Resolution Procedyre), shall be referred to the Court of Session in Edinburgh save where
the Sheriff Courts have exclusive competence in which case they shall be referred to
Kilmarneck Sheriff Court in the Sheriffdom of North Stratholyde,

SUBMISSIONS IN RELATION TO ADJUDICATION

6.1

8.2

6.3

6.4

6.8

If any Dispute raises issues which relate to:

8.1.1 any dispute between DBFM Co and the Contractor arising under the
Construction Contract or otherwise affects the relationship or rights of
DBEM Co andfor the Contractor under ths Construction Contract (the
*Construction Contract Dispute™), or

6.1.2 any dispute hetween DBFM (o and the Service Provider arising under
the Service Contract or otherwise affects the refationship or rights of
DBFM Co and/or the Service Provider under the Service Confract (the
"Service Contract Dispate™): or

6.1.3 ahy dispute between DBFM Go and the [ndependent Tester arising
under the Independent Tester Contract or otherwise affects the
relationship or rights of DBFM Co and/or the Independent Tester under
the Independent Tester Contrast {the “Independent Tester Coniract
Dispute™),

then DBFM Co may include as part of lis submissions made to the Adjudicator
submissions made by the Contractor or by the BServite Provider or the
Independent Tester ag appropriate.

Any submissions made by the Contractor or the Service Provider or the
independent Tester shaik

§.2.1 ke made within the time imits applicable to the delivery of submissions
by GBEM Co to the Adjudicator; and

6.2.2 concarn only those matters which relate to the Dispute beiween the
Authority and DBFM Co afising out of this Agreement or in connaction
therewith.

Where the Contraclor or the Service Provider or the independent Tester makes
submissions in any reference before the Adiudicator, the Adjudicalor's cosis of
such reference shall be bome as the Adjudicator shall specify, of in default, one-
third by the Aythority and two-thirds by DBFM Co,

The Authority shall have no liability to the Contraclor or the Service Provider or the
independent Tester arising out of or in connection with any decision of the
Adjudicator or in respect of the costs of the Contracter or the Service Provider or
the Independent Tester in participating in the resolution of any Dispute under this
Agreement,

DBEM Co shall pot zliow the Contracter or the Service Provider or the

Independent Tester access to any Confidential information relevant to the issues
iy dispute between the Authority and DBFM Co save where:
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8.58.1 the Confidential Information Is relevant also o the issues relaling 1o the
Constryction Contract Dispute or the Service Contract Dispute or the
Independent Tester Contract Dispute as the case may be; and

§.5.2 DBFM Co has first delivered to the Authority a written undertaking from
the Contractor and/or the Service Provider and/or the Indepandent
Tester {as appropriaie) addressed to the Authority that they shalt not use
any such Confidential Information otherwise than for the purpose of the
digpute resclution procesdings under this Agreement and that they shall
not digcloss such Confidential Information to any third parly other than
the Adjudicator or the courts or any professional adviser engaged by the
Contractor or the Service Provider of Independent Taster (as
appropriate) to advise in connection with the Dispute.

PANEL MEMBERS
The panel members referred to in paragraph 4 are as follows:
Construction Pansh:

Janey Milligan of CDR Glasgow Cffice, Pavilion 1, Parkway Court, 291 Springhill Parkway,
Glasgow, G683 BGA

John Hunier of Hunter Consufting, Kirk House, Kirk Road, Bearsden, Glasgow, G&1 3RG
Operationat Panel:

Janey Miliigan of CDR Glasgow Office, Pavillion 1, Parkway Court, 291 Springhill Parkway,
Glasgow, G692 BGA

John Hunter of Hunter Consulting, Kirk House, Kirk Road, Bearsden, Glasgow, G811 3RG
NOLOSS

Where the Authority would otherwise be expressiy liable fo make payment to BBFM Co of
sums which include amounts payable in turn by DBFM Co te any Sub-Contractor, the
Authority shall not be entitled to withhold, reduce or avold any such payment to DBFM Co In
reliance only on the fact that the amount which is due from [JBFM Co fo the Sub-Contractor
or the entitlerment of the Sub-Confractor to payment of such amount as a result of the
circumstances giving rise to the Authority's obligation to pay, 8 conditional on the
entitliement of, or receipt of payment by DBFM Co from the Autharity.

GONTINUING OBLIGATIONS
Unless this Agreement has already been repudiated or terminated, the parties shall,
{notwithstanding that any Dispute is subject to the Dispute Resolution Procedure set out in

this Schedule Part 20 (Dispute Resolufion Procedure}), continue ¥o carry out their
obligations in accordance with this Agreement.
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SCHEDULE PART 21
DBFM CO INFORMATION
SECTION 1

DBFM CO INFORMATION

Nams : Hub SW EALC DBFM Co Limited

Date of Incorporation : 4 June 2015

Registered number : SCH07828

Registered office : Suite 1a, Willow House Sirathclyde Business Park,
Kestrel View, Belishill, Lanarkshire, Uniled Kingdom,
w4 3P8

Directors

Name Address

H

| Fairbank, Graham Bruce

Hope, John Alexander

Kennedy, Andrew James

MacKinlay, Gavin Willlam

MecBrearty, Michael Joseph

Niceol, Alastair William

Parker, Nicholas Giles Burley

Secretary . Thakrar, Amit Righi Jaysukh

Subsidiary undertakings at
the date of this Agreement . NFA

Authorised and issued share

capitat at the date of this
Agreement 1 £1 {made up of 1 ordinary share of £1)
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Name and address of registered | Number and class held | Amount paid up
holder

Hub SW EALC Holdco Limited, Suite | 1 ordinary share £1
1a, Willow House Strathclyde
Business Park, Kestrel View,
Bellshili, Lanarkshire, United
Kingdom, ML4 3PB

Loan Stock at the date of this Agreement issued as follows:

Name and address of registered holder Nominal value of Loan stock

Il Stock Provisions . N/A
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Namea
Date of Incorporation
Regisfered number

Registered office

Directors

BECTION 2
HOLDCOQ INFORMATION

Hub 8W EALC Haldeo Limited

4 June 2015

SCH07826

Suite 1a, Willow House Strathclyde Business Park,

Kesirel View, Belishill, Lanarkshire, United Kingdom,
ML4 3PB

Name

Address

Fairbank Graham Bruce

Hope, John Alexander

Kennedy, Andrew James

i MacKinlay, Gavin William

| MeBrearty, Michael Joseph

Nicol, Alastair William

Secretary

Subsidiary undertakings at
the date of this Agreement

Authorised and issued share
capital at the date of this

Agreameant

Thakrar, Amit Rishi Jaysukh

Hub SW EALC DBFM Co Limited

£1 (made up of 10 A shares of £0.01 each, 30
B shares of £0.01 each and 60 C shares of £0.01
each)

holder

Name and address of registered | Number and class held | Amount pald up
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Scoftish Futures Trust Investmenis
i Limited {SC381388) 4st Floor, 11-15
Thistle Street, Edinburgh, £H2 1DF

10 A ghares

£0.10

Hub Community Foundation
{SCD46192) ¢/o Scotlish Futures
Trust, 11-15 Thistle Stresat,
Edinburgh EH2 1DF

20 B shares

£0.20

East Ayrshire Council, London Road,
Kilmamock, East Ayrshire, KA3 7BU

10 B Shares

£0.10

Alliance Community Partnership
Limited {(SC431598) Suite 1a, Willow
House Sirathclyde Business Park,
Kestrel View, Bellshill, Lanarkshire,
United Kingdom, ML4 3PB

80 C Sharas

£0.80
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SCHEDULE PART 22
CERTIFICATES
Commencement Certificate
fssued by [AUTHORITY]

Address: [ ]

DBFM Co: [BBFM GO

Address: [ 1

fssue date ...

Works:

Situated at

Pesign Build Finance and Maintain Agreement dated:

Ywe certify that this is the Commencement Cerlificate issued pursuant to Clauses 2 {(Execulion and
Paiivery of Documenis) and 8 {(Nalfure of Land inferests) and Section 2 {Documentis fo be delivered by
the Authorify} of Schedule Part 2 {Compistion Documentsy of the above mentioned Design Build
Finance and Maintain Agreament.

Ta be signed by or for the issuer namead above.

Signed ........ooevin s
[AUTHORITY]

P e L R T I e
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Handhack Certificate

Issued by: Authority's Representative
Addraess: [ }

Authority: [AUTHORITY)

Address: [ ]

DBFM Co: [DBFM GO

Address: [ ]

lssuedate: ...

Warks

Situated at

Design Build Finance and Mainlain Agreement dated:

twe cerlify that the condition of the Facilities is in accordance with paragraph 1 of Schedule Part 18
{Handback Procedure) of above meniioned Design Build Finance and Maintain Agreement.

To be signed by or for the issuer namead above.

[AUTHORITY)
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*Certificate of Phase/Stage Practical Completion

Issued by: Independent Tester —[ ]
Address: [ ]
DBFM Co: [PBFM CO]
Address: [ ]
Authority: [AUTHORITY]
Address: [ 1.
Contractor: [CONTRACTOR]
Address: [ ]
Issue date: ...................ee

[Phase:]

Works:

Situated at:

Design Build Finance and Maintain Agreementdated: ......... ...........

Under the terms of the above-menfioned Design Build Finance and Maintain Agreement,

I/we certify that the Actual Completion Date for Fhase No. [ ] of the Works was achieved an {
I

To be signed by or for the issuer named above,

SIgned. ..o e
[[NDEPENDENT TESTER]
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*Comunissioning Completion Cerlificate

fssued by: Independent Tester = { 1
Address: { ]
DBEM Co: {DBFM COj
Address: I ]
Autheority: [AUTHORITY]
Address: f ]
Coniractor; [CONTRACTOR}
Address: [ ]
Issue date: ..

Woarks:

Sltuated at

Design Build Finance and Maintain Agreementdated, .....................

Under the terms of the above-mentioned Design Build Finance and Maintain Agreement,
Hwe centify that the Actual Commissioning End Date was achieved on |

Ta be signed by or for the issuer named above,

BIGNEU. 1ier i e e e e
HNDEPENDENT TESTER]
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SCHEDULE PART 23

REFINANCING

Requirement for Authority Consent

1

The provisions of this Schedule Part 23 {Refinancing) shall operate without prejudics to the
provistons of Clauses 4.2 to 4.4 and beth the Authority and DBFM Co shall at all times act in
good faith with respect to any Refinancing.

The Authorify shall be entitled 1o receive a 50% share of any Refinancing Gain arising from
a Qualtying Refinancing.

GEFM Co Details

CBFM Co shall promptly provide the Authorty with full details of any proposead Qualifying
Refinancing, including a copy of the proposad financial model relating to i (f any} and the
basis for the assumptions used in the proposed financial model, The Authority shall (before,
during and at any fime affer any Refinancing) have unresiricted rights of audit over any
financial model and documentation (including any aspect of the calculation of the
Rafinancing Gain} used in connection with the Refinancing whether that Refinancing is =
ualifying Refinancing or not.

Receipt of Gain
The Authority shall have the right to elect to receive its share of any Refinancing Gain as:

4.1 a singie payment being the proportion (corresponding to the proportion of the
Refinancing Gain to which the Autherity is entitled pursuant to paragraph 2.2
above; of the amount which, but for the provisions of this Schedule Part 23, would
otherwise be capable of being releassd as a Distribution made en or about the
date of the Refinancing;

4.2 a reduction in the Annual Service Payments over the remalning term of this
Agreement; or

43 a combtination of the above.
Method of Calculation

The Authority and DBFM Co will negetiate in good faith lo agree the basis and method of
cateulation of the Refinancing Gain and payment of the Authority's share of the Refinancing
Gain {taking intc account how the Authority has elected ¥ receive ils share of the
Refinancing Gain under paragraph § (Receipt of Gain) above). If the parties fail to agree the
basis and meathod of calcuigtion of the Refinancing Gain or the payment of the Authotity's
share, the dispute shall be dotermined in accordance with Schedule Part 20 (Dispule
Resgolution Procedure).

Costs

The Refinancing Gain shall be calculated after taking into aceount any breakage costs
nacessary to facilitate the Qualifying Refinancing together with the reagsonable and proper
professicnal costs that each party directly incurs in relation to the Qualifying Refinancing
and on the basis that all reasonable and proper professionat costs incutred by the Authority
wiff be paid to the Authority by DBFM Co within twenty eight (28) days of any Qualifying
Refinaneing.

Without prejudice to the other provigions of this Schedule Part 23 (Refinancing), DBFM Co
shall;
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7.1 notify the Authority of all Notifiable Financings on becoming aware of the same
and again when they are entered into and provide full details of the same; and

7.2 include a proviskm i the Funding Agreements (other than the Subordinated
Funding Agreaments) whereby # is antitled to be informed of any pronosals which
the Senior Funders may have to refinance the Funding Agreements (other than

the Subordinated Funding Agresments).

Definitions

In this Scheduls Part 23 (Refinencing) and elsewhers in this Agreament (save where Schedule Part 1
{Definitions and Inerprefafion} provides to the contrary) the following words and expressions shall

have the following meanings:

“Distribution” Means.

(a}

(b)

whether in cash of in kind, any

dividend or other distribution in
respect of share capital;

reduction of capital, redemption or
purchase of shares or any other
reorganisation  or  varation fo
share capital

payments under the Subordinated
Funding Agreements {whether of
principal, inferest, breakage costs
or otherwisej;

payment, loaf, contraciua
arrangement or ransfer of gssets
or rights to the extent (in each
case) it was put in place after
Financial Close and was neither in
the ordinary course of business
nor on feasonable  commercial
terms,

the receipt of any other benefit
which s not received in ihe
ordinary course of business and
on reasondhle commercial terms;
or

the early release of any Contingent
Funding Liabilities, the amaunt of such
relcase heing deemed to bs a gain for
the purposes of any calcuation of
Refinancing Gain;

YEEA” means from time to time the European Economic
Area as created by The Agreement on the
Eurepean Economic Area 1992 or any successor
or replacement body, association, entity or
organisation which has assumed either or both
the function and responsiblliies of the European
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“Equity [RR”

“Exempt Refinancing”

Economic Area;

means the projected blended rate of retum to the
Relevant Persons over the full term of this
Agreement, having regard to Distributions made
and projected to be made;

means,
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{&}

{c)

i,

vi,

any Refinancing that was fully takan into
acsount in the calculation of the Annual
Service Payments;

a change In taxation or change in
accounting treatment;

the exaercise of rights, waivers, consents
and similar actions which reiate to day to
day administative and supervisory
matters, and which are in respect of:

breach of representations and
warranties or undertakings;

mavement of monies between the
Project Accounts in accordance
with the terms of the Senior
Funding Agreemenits as af
Finansial Close;

late ar hon-pravisiof af
information, censents or licences;

amandments to Sub-Contracts;

approvai of revised technical and
stenamic assumptions for
financial model runs (to the extent
required for forecasts under the
Funding Agreements);

restrictions imposed Gy Senior
Funders on the dates af which the
Senior Debt can be advanced fo
DBFM Co under the Senjor
Funding  Agresments  andfor
amounts  released from  the
Utilisatieon Account during the
Availabiiity Petiod, esch as
defined in the Senior Funding
Agreements and which are given
as a result of any failure by DBFM
Co fo snsure that the construction
work is performed in accerdance
with the agreed constuction
programime and which is notified
in writing by DRBFM Co or the
Senior Funders to the Authority
prior to being given;



“insurance Undertaking”

“Net Present Value”

{d)

(e)

(f

(g}

vik

i,

changes {o milestones  for
drawdown andfor amounts
released from the Ulilisation
Account during the Avallability
Period set out In the Senior
Funding Agresments and which
are given as & result of any failure
by DBFM Co to ensure ihat
construction work is performed in
acoordance  with  the agreed
consfroction  programime  and
which is notified in writing by
DBFM Co or the Senior Funders
to the Authority prior to being
given;

failure by DBFM Co fo obtain any
consent by statutory  bodies
required by the Senior Funding
Agreements; or

voting by Senior Funders and the
voting arrangementis between the
Senior Funders in respect of the
levels of approval required by
them under the Senior Funding
Agreements;

any amendment, variation or supplemeni
of any agreement approved by the
Agthority as part of any Qualifying
Change under this Agreement;

any sale of shares in DBFM Co or
Holdeo by the sharsholders or
securitisation of the existing rights and/or
interests attaching o shares in OBFM
Co or Holdco provided that this
paragraph {e} shall, in respect of shares
in Holdgo, only apply for so long as
Holdoo holds 100% of the issuad share
capitat of DBFM Co;

any sale or transfer of the Subordinated
Funders' existing rights andfor interests
under Eie  Subordinated  Funding
Agreaments or securitisation of the
Subordinated Funders' exisiing rights
and/or interests under the Subordinated
Funding Agreements,; or

any Clualiftying Bank Transaction;

has the meaning given in the rules from time o
time of the Prudentisl Regulation Authority;

means the aggregate of the discounled valuses,
calculaied as at the estimated date of the
Refinancing, of each of the relevant projected
Diskributions, in esch case discounted using the
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“Notifiable Financings”

“pre-Refinancing Equity IRR”

“Project Accounts”

“Quazlifying Bank Transaction”

Threshold Equity IRR,;

means any Refinancing described n paragraphs
(@) or {c) of the definition of Refinancing and any
other arrangement which has or would have a
simdlar effect or which has or would have the
effect of himiting DBFM Co's or any Associated
Company's ability te camry out any such
reflnancing or other arrangements that would
have a similar effect;

means ihe nominal postiax (ie. positax with
respect fo DBFM Co, pre-fax with respect {o
Shareholders} Equity IRR caloulated immediately
prior {o the Refinancing;

means actounts refarred to in and required to be
established under the Senior Funding
Agreements;

means,

{a) the syndication by a Senior Funder, in
the ordinary course of its business, of
any of its rights or interests in the Sanior
Funding Agreaments;

{h) the grant by a Senior Funder of any
rights of particlpation, or the disposition
by Senior Funder of any of ifs rights or
interests (other than as specified in
paragraph (3) above in respect of the
Senlor Funding Agreemants in favour of:

i. any other Senior Funder;

it any institution which is recognised
or permitted under the law of any
member state of the EEA o carry
on the business of a credit
ingtitution  pursuant to  Council
Directive 2013136/EU relating to
the faking up and pursuit of
business of credit institutions or
which is otherwize permilled o
accept deposits in the United
Kingdom orf any other EEA
member giate;

ii. a locai authority or public
authority;

v a ftrustee of a charitable frust
which has (or fras had at any time
during the previcus two years)
assets of at least £149 million (or its
eguivalent in any other currency at
the relevant time};

' a tustee of an occupational
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“Quatifying Institutions"”

“Qualifying Refinancing”

“Refinancing”

Vi

wii,

Wil

{c)

pension scheme or stakeholdesr
pengion scheme where the frust
has {or has had at any time during
the previous two vears) at least 50
members  and  assets  under
management of al [gast £10
miflion (or #s equivalent in any
other currercy at the relevant
time};

an EEA or Swiss Insurance
Lindertaking;

a Requlated Collechive investment
Scheme;

any Qualifying Institution; or

any other institution in respect of
which the prior written consent of
the Authority has been given,
andior

the grant by a Senior Funder of any
other form of benefit or inlerest in sither
the Senior Funding Agreesmenis o the
revenues or assels of DBFM Co or
Holdoo, whether by way of security or
otherwise, in favour of;

any other Senior Fundsr;

arny institution specified in
paragraphs {bji fo {bvii above,

any Qualifying Insttution; or
any other institution in respact of

which the prior written consent of
the Authority has been given;

means a bank that is authorised by the Financial
Conduct Authority to accept deposits in the
Upited Kingdom,

mesans any Refinancing that will give rise to 2
Refinancing Gain greater than zero that is not an
Exempt Refinancing;

means.

(&)

(&)
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any amendment, variation, novation,
supplement or replacement of any
Funding Agreement (sther than any
Subordinated Funding Agreement},

the exercise of any right, or the grant of
any waivel of consent, under any
Funding Agreement {other than any



Subordinated Funding Agresement);

(c) the disposition of any rights or interests
in, ar the creation of any rights of
participation in respect of, the Funding
Agreemenis {octher than the
Subordinated Funding Agreements) or
the creation or granting of any other form
of benefit or interest in either the
Funders’ Agreements (other than the
Subordinated Funding Agreements) or
the contracts, revenues or assets of
DBEFM Co whether by way of security or
atherwise: or

{d} any gther arangament pyf in place by
DBFM Co or another parson which has
an effect which is similat to any of {al-{c}
above or which has the effect of limiting
DBFM  Co's or any Associated
Company's ability to carry out any of (3}~
(c) above;

“Refinancing Gain” means an amount equal to the greater of zero
and {{A~ B) - C), where:

A= the Nat Present WValue of the
Distributions  projected immediatsly
pricr to the Refinancing {taking into
account the effect of the Refinancing
using the Financial Model as updated
{including as to the performance of the
Project} so as {o be current immediately
arior fo the Refinancing) to be mads fo
egch Relavant Person  over the
remaining  term of this Agreement
foliowing the Refinancing;

B = the Net Present Value of the
Distributions  projected  immediately
pricr to the Refinancing (but without
taking info account the effect of the
Refinancing and using the Financial
Model as updaied {including as 1o the
performance of the Project} so as to be
current inmedialely pricr to  the
Refinancing; to be made to each
Reievant Person over the remaining
term of this Agreement following the
Refinancing; and

C=  any adjustment required fo raise the Pre-
Refinancing  Equity RR fo  the
Threshold Equily IRR;

“Regulated Collective Investment Schema” has the meaning given in the rules from time fo
time of the Prudential Ragulation Autharity;

“Relevant Person” means & Shareholder and any of its Associated
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Companies;

“Shareholder” means any person from fime to time hoelding
share capital in DBFM Co or Holdco.

“Subordinated Funder” means a person providing finance under s
Subordinated Funding Agresment;

“Subordinated Funding Agreements” has the meaning given {o the ferm “Sponsor
Docummenis” in the Credit Agreement a5 at the
date of this Agreement or as amended with the
prior writtsn agreement of the Authority;

“Threshold Equity IRR” I rominal post

project tax.
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SCHEDULE PART 24

NOT USED
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SCGHEDULE PART 25

INSURANCE PROCEEDS ACCOUNT AGREEMENT

The Insurance Proceeds Account Agresment is the Insurance Proceeds Account Agreement in the
Agreed Form.
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SCHEDRDULE PART 28

COMMERCIALLY SENSITIVE INFORMATION

Where information or material fails within maore than one category identified in column 1 of the table
below, it shall be deemed fo fall within the category whose corresponding period of confidentiality
idestified in column 2 of the table below will expire the soonest.

Category of Information/Material

Period for which information is to he kept confidential

Financial Model {as at Financiat Close)

From the Effective Date until the date fafling 2 years after
the first Phase Actual Completion Date

Financial Model {amended from time to
fime in accordance with this Agreement)

From the date of the relevant Financial Modetl until the date
falling 2 years after the {ater of?

»  ihe first Phase Actual Completion Dais; and

» the date on which the amendments to Financial
Modet are agresd in accordance with this Agreement

Prices within the Catalogue of Small
Works and Services

Period during which the relevant prices are appiicable

Smatt Works and Services Rates

Pariod during which the relevant Small Works and
Services Rates are applicable

DBFM Co bank account information

Project Termm

IRR

In the case of the IRR contaned in the Financia) Model as
at Financial Close from the Effective Date until the date
faliing 2 years after the first Phase Actual Completion Date

In the case of the IRR contained in the Financial Madel as
amended from fime fo time in accordance with this
Agreement, from the date of the relevant Financial Modsi
until the date failing 2 years after the later of:

»  the first Phase Actual Completion Date; and

» the date of the Financial Madel containing the
relevant information

Ancillary Documents

Project Term

Funding Agreemants

Project Term

Information about DBFM  Co's
processes, Mmethodologies,  working
methods and information relating ta the
development of new processes and
methodologies which amounis to a
! trade secret or which, if disclosed, could
| reasanably be considered to provide a
L commarcial advantage fo DBFM Co's
competitors

Trade secrets — Project Term

All other cases ~ 5 years from the date on which the
information is produced to the Authority
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Breakdown of prices within the overall
confract price {0 the extent not
disciosed within the Financial Model)

Project Term

Information on DBFM Co's costing
mechanisms  including  information
obtained framm DBFM Ca relating fo
praject risks and pricing of the sames
and cost information relaling to third
party contractors and the Sub-
Contractors

Project Term

Financial term sheets and related
funding information including any funder
pricing

2 years from the date on which the informaticn is produced
fo the Authority

information relating o the appointment
of DBFM Co as the preferred bidder to
the Project {including the preferred
hidder letter and correspondence and
minutes relating to the same)

Until the date falling 2 years after the first Phase Actuat :
Completion Date

information sontained within or relating
to PBFM Ca's bid for the Project except
as otherwise listed in this Schedule RPart
26 (Commaercially Sensitive Information)
or otherwise provided in the Agreement

Untll the dale falling 2 years after the first Phase Actual
Completion Date
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SCHEODULE PART 27
RELEVANT DISCHARGE TERMS
The Parties hereby acknowledge and agree that:

1.1 where following an application for judicial review or an audit review {within the
meaning of the Local Government {Contracts) Act 1987), a court determines that
the Authority did not have power to enter into this Agreement or to enter into this
Agreement and the Funders' Direct Agreement and that this Agreement or that this
Agreement and the Funders' Ditect Agreerment are unenforceable:;

1.1.1 DBFW Co shall be entitled to be paid by the Authority a sum equivalent
to the amount calculated in accordance with Section 1 {Compensation on
Termination for Authorily Default and Volunfary Termination) of Schedule
Part 17 (Compensation on Termination); and

1.1.2 the relevant provisions of Clause 48 (Compsnsation on Terminalion) and
Section 8 {Generaf) of Schedule Part 17 {Compensation on Terminafion)
shall apply mutalis mutandis, subject to compensation being desmed fo
be payable in a lump sum within 6 months of the order of the court; and

1.2 where following an application for judiclal review or an audit review {within the
meaning of the Local Sovernment (Contracts} Act 1937} a court determines that
the Authority did not have power 1o enter into the Funders' Direct Agreement and
the Funders' Direct Agreement is unenforceable but this Agreement remains in full
force and effect then, without preiudice o the application of paragraph 1.1.1 of this
Schedule Part 27 {Refevant Discharge Terms) at any time thereafter;

1.2.1 the Monthly Setvice Payment shall be reducead by the amount payable by
DBFM Co in respect of the Senior Debt; and

1.2.2 the Authority shall pay DBFM Cec a sum equsl to the Revised Senior
Debt Termination Amount {excluding, provided that the Senior Funders
do not enforce any security over credit balances on any bank accounts
held by or on behalf of DBFM Co, mb {b)i} of the definition sef ouf in
Section & {(Definitions) of Schedule Part 17 {(Compensation on
Termination}) and the relevant provisions of Clause 46 {Compensation
orn Termination} and Sectioh 5 (Genomfy of Schedule Part 17
{Compensation on Temninationy shall apply mutatis mutandis subject fo
any reforence to the Termination Date in this Agreement shall be
deemed to be the date on which the Funders’ Direct Agreement was
declared unenforceable in accordance with the provisions of this
paragraph 1; and,

the Parties agree that such provisions shall he deemed to be relevant discharge
terms for the purposes of section 8(2) of the Local Government {Coniracts) Act
1997 (the “Relevant Discharge Terms"),

The parties acknowiedge and agree that in the event that the circumstances envisaged by
paragraph 1.2 oceur prior to the circumstances envisaged by paragraph 1.1 then the amount
caleulated in accordance with Section 1 (Compensation on Termination for Authority Defauit
and Voluntary Termination) of Schedule Part 17 {(Compensalion on Tarmination) shall be
caleulated 1o ensure ne double counting between that amount and any surms paid to DBFM
Co pursuant fo paragraph 1.2.2.
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