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BETWEEN:

{(1)

@)

THE MIDLOTHIAN COUNCIL, a local authority constituted and incorperated under the Local
Government elc (Scolland) Act 1994, having its principal offices at Midlothian Housa, Bucdeuch
Street, Dalkeith, EH22 1DN (the “Authority”}); and

NEWBATTLE DBFMCQ LIMITED (registered under number 8C483128) whose registered office
ig 81 Melvilie Street, Edinburgh, EH3 THL ("DBFM Co").

WHEREAS:

A)

B

(€}

(D0}
(E}

The Authority wishes to develap 2 new community campus at Newbattie, Midiothian fo improve
the efficlency of the services provided by the Authority,

Pursuant to the Terrifory Partnering Agreement for the hub South East Tesritory, the Authority
issued a new project request in respect of the Froject to which hubco submitted its stage 1
submission and siage 2 submission as required by the approval process for new projects
deiailed therein,

Following approval by the Authority of the hubeo’s stage 2 submission, the Authority has
appointed DBFM Co {a subsidiary of hubco) to design, build, finance and provide certain
maintenance services in connection with the Newbatlie Community Campus {the “Project™).

This Agreement is antered into under the Scottish Sovernment's hub infliative.

This Agreement Is excluded from the application of Part Il of the Housing Grants, Construction
and Regeneration Act 1886 by aperation of paragraph 4 of the Construction Contract (Scotiand}
Exclusion Order 1808 {S| 19698/688),

NOW IT IS HEREBY AGREELD as follows:

FART 1: GENERAL

DEFINITIONS AND INTERFRETATION

Schedule Pari 1 (Definfiions and Interpretation) shall apply.
EXECUTICN AND DELIVERY OF DOCUMENTS

On or prior 1o execution of this Agreement,

2.1 DBFM Co shall deliver {0 the Authority the documents referred to in Seclion 1
{Documernts fo be delfvered by DBFM Co) of Schedule Part 2 {Complstion
Documenis) {unfess the requirsment to deliver any such document is waived by
the Authorily by wriiten nofice to DBFM Cel; and

3.2 the Authorlty shall deliver o DBFM Co the documents referred to in Seclion 2
{Documents o bs delivered by the Authority) of Schedule Part 2 {Complelion
Dociments) {unless the requirement to deliver any such document is waived by
DEEM Co by written notice to the Authority).

23 PBFM Co undertakes fo obtain and deliver to the Authority, within the earliest to
oceur of;

2.3 ten {(10) Business Days of the date of appointment of s2ach Key Sub-
Contractor by the Contractor; or

23.2 not later than ten (10} Business Days prior to the relevant Key Sub-
Contractor commencing any relevant sub-contract works on Site andfor
commencing any off-site fabrication related fo the relevant sub-contract
works,

UIK-2 11443790, 1 1



a collateral warranty agreement between the relevant Key Sub-Contractor and the
Authority, which collateral warranty agreement shall be in the form of the Key Sub-
Contractor Collateral Agreement {subject tc any reasonable amendments required by
the Key Sub-Contractor and approved by the Authority, such approval not to be
unreasonably withheld or delayed), validly executed in self proving form by the
relevant Key Sub-Contractor, together with a certified copy of the signed sub-contract
entered into between the Contractor and the relevant Key Sub-Contractor.

3. COMMENCEMENT AND DURATION

3.1 This Agreement, and the rights and obligations of the parties, shall commence on the
date of execution of this Agreement and, without prejudice to Clause 47.8, shall
terminate automatically on the expiry of the Project Term.

3.2 Notwithstanding Clause 3.1, the parties acknowledge and agree that any works
carried out at the Site prior to the date of this Agreement, whether by DBFM Co,
hubco, the Contractor and/or persons acting on their behalf {and including, for the
avoidance of doubt, any works carried out at the Site pursuant to an agreement
hetween the Authority and hubco dated 15" and 20" January 2016 andfor any sub-
contract or additional contract thereto entered info in relation to the carrying out of
those works), shall be deemed fo form part of the Works and the parties' rights and
obligations in respect of such works shall be governed by this Agreement,

4. PROJECT DOCUMENTS

Ancillary Documents

4.1 DBFM Co shall perform its obligations under, and observe all of the provisions of,
the Project Documenits to which it is a party and shall not:

411 terminate or agree to the termination of all or partf of any Ancillary Document;
4.1.2 make or agree to any material variation of any Ancillary Document;

413 in any material respect depart from its obligations (or waive or allow to lapse
any rights it may have in a material respect), or procure that others in any
material respect depart from their obligations {or waive or allow to lapse any
rights they may have in a material respect), under any Ancillary Document;
or

414 enter into (or permit the entry into by any other person of) any agreement
replacing all or part of (or otherwise materially and adversely affecting the
interpretation of) any Ancillary Document,

unless the proposed course of action (and any relevant documentation) has been
submitted to the Authority's Representative for review under Schedule Part 8 {(Review
Frocedure) and either:

(a) there has been no objection in accordance with paragraph 3 of
Scheduie Part 8 {Review Procedure) within twenty {20) Business
Days of receipt by the Authority's Representative of the submission
of the proposed course of action (and any relevant documentation),
or such shorter period as may be agreed by the parties; or

(b) DBFM Co is acting in accordance with the comments of the
Authority as provided in paragraph 4.2 of Schedule Part 8 (Review
Frocedure);

and, in the circumstances specified in Clause 4.1.1, DBFM Co has complied with
Clause 57 (Assignation and Sub-confracting).

LK-211443790.1 2



Changes to Funding Agreements and Refinancing

4.2

4.3

4.4

45

Belivery

4.6

Subject to Clauses 4.3, 4.4 and 4.5, DBFM Co shall be free, al any fime, to enter
into, terminate, amend, waive ils rights and generally deal with ifs Funding
Agreements on such terms and conditions as it seas it without the prior written
consent of the Authority provided that {at the lime such aclion is conternpiated and
eflected) the same will not malerially and adversely affect the ability of DBFM Co o
perform its obligations under the Project Documents or this Agreement,

No Refinancing or amendmernt, waiver or exarcise of a right under any Funding
Agreement or Angillary Document shall have the effect of increasing the Authority’s
liabilities on early termination of this Agreement unless:

431 DaFM Co has oblained the prior written consent of the Authority to such

increased liability for the purposes of this Clause 4.3; or

432 it s a Permifted Borrowing.

Without prejudice o the provisions of Clause 4.2 and Clauss 4.3, any amendment
or variation of any Funding Agreements which constitutas a Refinancing shall be
carried out in accardance with the provisions of Schedule Part 23 (Refinancing).

Without prejudice to Clause 4.2, DBFM Co shall liatse with the Authority, and shall
use ali reasonable erdeavours to provide the Authority with a copy of the relevant
agreement in setfied draft form, not less than ten {10} Business Days before it
anters into any Funding Agreement (pther than the Initial Funding Agreemants).

Without prejudice to the provisions of this Clause 4 {Profect Documents), i at any
time an amendment is made to any Froject Document, or DBFM Co enters inio a
new Project Document (or any agreement which affects the interpretation or
application of any Project Document), DBFM Co shall deliver to the Authority a
conformed copy of each such amendment or agreement within ten {10} Business
Days of the date of its execution or creation, certified as a true copy by an officer of
DBFM Co.

Funding Default

4.7

4.8

4.9

4.10

UK-211443720,1

DBFM Co shall promptly upon the occurrence of a Funding Default notify the
Authority of such Funding Default,

The Authotity may, in circumstances referred to in Glause 4.7 above {regardless of
whether the Senior Funders have exercised any enforcement or similar rights
under the Senior Funding Agreements), reguire DEFM Co fo provide an Interim
Project Report and to attend, and use all reasonable entdsavours to ensure that the
Senivr Funders altend, such meetings as the Authority may convens fo discuss
sueh Interim Project Report and the clrcumstances giving rise to it

BRFM Co shalt promptly upon z faillure by the Senior Funders o advance amountis
due under the Senior Funding Agreements {or in circumstances that might
reasohably be expected to lead to such a Taifure) notify the Authority of such Tailure
{or expected failure).

The Authority may, in the circumstances referred to in Clause 4.9 above, require
DBFM Co to attend, and use al) reasonable endeavours t© ensura that the Senior
Funders atlend, such meetlings as the Authority may convene to discuss the
sircumstances.



5, THE PROJECT OPERATIONS

Scope

51

Subject to and in accordance with the provisions of this Agreement, DBFM Co shall
perform its dudies under this Agreement at ifs own cost and risk without Tecourse to
the Authority except as otherwise expressly provided in this Agreement.

Generat standards

5.2 DBFM Co shall &t its own cost be solely responsible for procuring that the Project
Operations are at ali fimes performed;

5.21 in compliance with all Law and Consents {(including without limitation the
giving of notices and the obtaining of any such Consents) and so as not to
prejudice the renewal of any such Consents;

522 in a manner that is not tkely to be injurious fo heailth or to cause damage to
property,

523 in 2 manner consistent with the Quality Plans;

6.2.4 iNot Used]

525 in & manner consistant with the Authority discharging is statutory duties and
other functions underiaken by it as the same may be notified to DBFM Co
from time {fo time; and

5286 in so far as niot in conflict with an express obligation of DBFM Co under this
Agreement, or where in reistion {o a matier there is no express obligation or
gtandard impossed on DBFM Co under this Agreement, in accordancs with
Good industry Practice.

in the event that any ambiguity, unceriainty, dispute or discrepancy arises in the

npature and scope of DBFM Co's obligations under this Clause 8.2 (General

Standards), the provisions of this Clause 5.2 (Genera! Standards) will be given

meaning and have effect in descending order of precedence set out in this Clause 5.2

{General Starddards).

Authority's Lindertaking
5.3 The Authority uniertakes to DBFM Co that it shall:

UK-211443790.1

53.1

£32

533

subjeet {0 the provisions of this Agreement, comply with all Laws, and
Consents applicabls to i which relate to the Project Operations;

not witfully impede DBFM Co In the performance of its obligations under this
Agresment (having regard slways fo the interaetive nature of the activities of
the Authority and of DBFM Co and to the Authorily's and any Community
Services Provider's use of the Facilities to provide the relevant Community
Services and any other operations or activities carried out by the Authority or
other Community Services Providers on or at the Site for the purposes
contemplated by this Agreement and any other of the Autherity’s or other
Community Services Provider's statutory functions);

inform DBFM Co as seon as reasonably practicable if at any time # becomes
unable to mest any of its financial obligations and in such case inform, and
keap DBFM Co informed, of any course of actien to remedy the situsiion
recommended of required by the 3Scoftish Government, the Authority or
other competent authority; and



534 to the extent permitfed by Law, supply to DBFM Co within sixty (60)

Business Days of their publication, a copy of the Authority's Annual Repert
and Accounts,

provided that, to avoid doubt, nothing in this Clause 5.3 (Authorily’s Underfaking) shall
in any way fetter the discretion of the Authority in fulfilling its statutory functions.

Co-operation

54

8.5

Each parly agrees to co-operale, at its own expense, with the other party in the
fulfitment of the purposes and intert of this Agreement. To avoid doubt, neither
party shall be under any ebligation o perform any of the other's obligations under
this Agreement.

[Not Used]

8. GENERAL OBLIGATIONS AND RESPONSIBILITIES OF DBFM CO

Other business

6.1 DBFM Co shall not sngags in any business or activity other than the business or
activiies related to, and canducted for, the purpose of the Project Opserations.
DBFM Co Parties
6.2 Subject to the provision of Clauss 30.1.7, DBFM Co shall not be relieved or
excused of any responsibility, liability or obligation under this Agresment by the
appointment of any DBFM Co Party. DBFM Co sha¥, as between iiself and the
Authority, be responsible for the selection, pricing, performance, acts, defaults,
omissions, breaches and negligence of all DBFM Co Parties, All references in this
Agreement to any act, default, omission, breach or hegligense of DBFM Co shall
be construed accordingly to include any such act, default, omission, breach or
negligence of a DBFM Co Party.
Safety
8.3 DBFM Co shall, in carrying out the Project Operations, have full regard for the
safety of all persons on the Slie (whether lawfully or not) and keep the Site, the
Works and the Facilities in an orderly siate, appropriate in accordance with Good
Industry Praclice, to avoid danger to such persons.
7. AUTHORITY'S DATA
No fability
7.1 The Authority shall not be liable to DBFM Co for and DBFM Co shall not sesk to
recover from the Authorily {or from any Authority Party) any damages, losses,
costs, Habilities or expenses which may arise {whether in contract, delict or
otherwise} from the adoption, use or application of the Disclosed Data by, or on
behalf of, DBFM Co, the Independent Tester or any DBFM Co Party.
No warranty
7.2 The Authority gives no warranty or underiaking of whatever nature in respeci of the

LiK-211443790.1

Disclosed Data and, specifically {but without limitation), the Authorlty does not
warrant that the Disclosed Data represents all of the information in s possassion
or power (elther during the conduct of the tender process for the Project or at the
time of execution of this Agreement) relevant or material to or in connection with
the Project or the obligations of DBFM Co under this Agreement or under any of
the Project Documents, in addition, the Authority shall not be liable to DBFM Co in
respect of any failure to disclose or make available to DBFM Co {whether before,
on or after the execution of this Agreement) any information, documents or data,

5



nor any fallure to review or to update the Disclosed Data, nor any failure to inform
DBFM Co {whethar before, o or afler execution of this Agreement) of any
inaccuracy, error, omisslon, defects or inadequacy in the Disclosed Data,

PBFM Co investigation

7.3

DBEFM Co acknowledges and confinms that:

7.3.1 it has conducted its own analysis and review of the Disclosed Data and has,

before the execution of this Agreement, satisfied itself as to the accuracy,
completeness and fithess for purpose of any such Disclosed Data upon
which it places refiance; and

7.3.2 it shalt not be entitled to and shall not (and shall procure that no DBFM Co

Party shall) make any claim against the Authority or any Authority Party
whether in contract, delict or otherwise including, without limitation, any
claim in damages, for extenstons of time or for additional payments under
this Agreement on the grounds:

(a) of any misunderstanding or misapprehension in respect of the
Disclosed Data; or

{b} that incorrect or Insufficlent information relating 0 the Disclosed

Data was glven to It by any person, whether O not an Authority
Party,

nor shall DBFM Co be relieved from any obligation imposed on, or undertaken by if,
under this Agreement on any such ground.

8. REPRESENTATIVES

Representatives of the Authority

8.1

8.2

8.3

BA

B#(-211443780.1

The Authority’s Represeniative shall be [ Head of Property or such
other person appointed pursuant to this Clause. The Authority's Reprasentative
shall exerclse the funclions and powers of the Authority In relation o the Project
Cperations which are identified in this Agreement as funclions or powers fo be
cartied out by the Authority's Representative. The Authurity's Representative shall
also exercise such other functions and powers of the Authority under this
Agreement as may be notified to DBFM Co from time to time,

The Authority's Representative shall be entitled at any time, by notice to DBFM Co,
to authorise any other person {o exercise the functions and powers of the Authority
delegated to him pursuant tc this Clause, either generafly or specifically. Any act of
any such person shall, for the purposes of this Agresment, constitute an act of the
Authority's Representative and all references to the “Authority’s Representative”
in this Agreement (apart from this Clause) shail be taken as reforences fo such
person 30 far as they concarn matters within the scope of such person’s auathority.

The Authority may by notice {0 DBFM Co change the Authority's Representative.
The Authority shall {as far as practicable} consult with DBFM Co prior to the
appoiniment of any replacement for the Authority's Representative, taking account
of the need for liaison and continuily in respect of the Project. Such change shall
have sffect on the dale specified in the written notice {which dale shall, other than
in the case of emergengy, be such date as will hot cause material inconvenience to
DBFM Co in the execution of its obligations under this Agreement).

During any period whan no Authority’s Represeniative has been appointed {or
when the Authority's Representative is unable through illness, incapacity or any
gther reason whatsoever to gany cut or exercise his funclions under this
Agreement) the Authority shali carry ouf the functions which would otherwise be
parformed by the Authority's Representative,

8



85

86

MNe act or omission of the Authority, the Authority's Representative or any officer,
employee or other person engaged by the Authority shall, except as otherwise
expressly provided in this Agreement:

8.5.1 in any way relieve or absolve DBFM Co from, modify, or act as a waiver or

personal bar of, any liability, responsibility, obligation or duty under this
Agreement; or

852 in the absence of an express order or authorisation under Schedule Part 16

(Change Profocol), constitute or authorise a Change.

Except as previously notified in writing before such act by the Authority to DBFM
Co, DBFM Co and DBFM Co's Representative shall be entitled to treat any act of
the Authority's Representative which is authorised by this Agreement as being
expressly authorised by the Authority and DBFM Co and DBFM Co's
Representative shall not be required to determine whether an express authority
has in fact been given.

Representative of DBFM Co

8.7

8.8

8.9

UK-211443720.1

DBFM Co's Representative shall be || NNEEEE or such other person
appointed pursuant to Clause 8.8. DBFM Cco’s Representative shall have full
autharity to act an behalf of DBFM Co for all purposes of this Agreement. Except
as previously notified in writing before such act by DBFM Co to the Authority, the
Authority and the Authority's Representative shall be entitled to treat any act of
DBFM Co’s Representative in connection with this Agreement as being axpressly
authorised by DBFM Co and the Authority and the Authority's Representative shall
not be required to determine whether any express authaority has in fact been given,

DBFM Co may by notice fo the Authority change DBFM Co's Representative.
Where DBFM Co wishes to do so it shall by written notice to the Authority propose
a substitute for approval, taking account of the need for limison and continuity in
respect of the Project. Such appointment shall be subject to the appraval of the
Authority {(not to be unreasonably withheld or delayed).

DBFM Co’s Key Works Personnel are identified in Schedule Part 3 (Key Works
Personnef). DBFM Co shall, as far as it is within DBFM Co’s control, ensure that
such persons retain their involvement in the Works and, in particular, will not, for
the duration of the Works, require or request any of them to be involved in any
other project on behalf of DBFM Co or any of the Shareholders or its or their
Associated Companies if, in the reasonable opinion of the Authority, this would
adversely affect the Project.



PART 2: LAND ISSUES

9. NATURE OF LAND INTERESTS

Access During Construction

9.1

Fram the Commencement Date untll the Actual Completion Date or {if earlier) the
Termination Date, the Authority shall gramt to DBFM Co and DBFM Co Parties, or
progure that DBEM Co and the DBFM Co Parties ars granted:

9.1,1 access io the Site; and
g1.2 the Ancillary Rights;
in each case subject only to the Reserved Rights, the Title Cordlitions and the

Authority's tights under this Agreement and solaly for the purposes of implementing
the Works and carrying out DBFM Co’s Pre-Comipletion Commissioning.

Aecess Followlng Construction

92

After the occurrence of the Actual Completion Date the Authority shall grant to
DBFM Co and DBFM Co Parties, or procura thal DBFM Co and DBFM Co Parties
are gramnted, access io the Facilities subjact only 1o the Reserved Rights, the Tille
Gonditions and the provisions of this Agresment and solely Tor the purposes of,

821 carrving out the Project Operations {other than those Project Operalions for

which DBFM Co is granted rights pursuant 1o Clause 9.1 (Access During
Construction);

922 remadying Defects and carrying out Snagging Matters and exercising iis

rights under Clausa 23.14; and

9.2.3 exercising the Ancillary Rights,

Such rights shall terminate on the Expiry Date or {if earlier) the Termination Date,

Extent of Rights

8.3

9.4

9.5

9.6
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The rights referred {0 at Clauses 8.1 {Access During Construction) and 9.2 {Accsss
Foliowing Consfruction) shall not operate or be deerned o operate as a lease of
the: Facilities or the Site or any part of the Facilities or the Site and DBFM Co shalt
not have or be entitied o exclusive possession {save fo the extent expressly
included within the Ancillary Righis) or any estate, right, title or interest in and o
the Site or the Facilities except as provided herein and shalf occupy the Site as a
licensee only,

The rights referred to at Clauses 9.1 {(Access During Construction) and 8.2 {Access
Fodfowing Constructfon) are parsonal to DBFM Co and the DBFM Co Parties.

DBFM Co shall procure that

251 all Project Operations carried out at the Site by or on behaif of BBFM Co

{whether before, during or after the completion of the Works} shall be carried
out in a manner which does not breach any of the Tille Conditions andfor the
Reserved Rights; and

9.5.2 there shall be no action, or omission to act by DBEBF# Co or a BBFM Co

Party, which shalt give rise to a right for any person to obtain titie to the Site
or any part of it.

Motwithstanding the terms of Clauses 9.1 and 8.2 or any other rights granted under
this Agreement, the Authority shall (i it is the heritable proprietor of the Site) or (if it

8



10. THE SITE

10.1

is not the heritable proprietor of the Site) shall procure that the heritable proprietor
of the Site shall, enter into such wayleaves, deeds of servitude or other similar
agreements with any third party that DBFM Co or any DBFM Go Party may require
to be granted in favour of or by any third party, in order to exercise its rights or
perform its obligations under this Agreement. The Authority shall enter into {or,
where appropriate, shall procure that the heritable proprietor of the Site shall enter
into} any such wayleave, deed of servifude or other similar agreement, as soon as
reasonably praclicable after DBFM Co has provided to the Authority all relevant
information in connection therewith provided always that DBFM Co has obtained at
its own cost the prior agreement of the third party in terms acceptable to the
Authority (acting reasonably). DBFM Co shall reimburse the Authority for all costs
and expenses reasonably and propery incurred by the Authority (and/or the
heritable proprietor of the Site) in connection with enfering into such wayleaves,
deeds of servitude or other similar agreements at the request of DBFM Co.

The condition of the Site shall be the sole responsibility of DBFM CGo. Accordingly
(without prejudice to any other obligation of DBFM Co under this Agreement),
DBFiM Co shall be deemed to have:

10,11 carried out a Ground Physical and Geophysical Investigation and to have

inspected and examined the Site and its surroundings and (where
applicable) any existing structures or works on, over or under the Site;

10.1.2  satisfied itself as to the nature of the Site Conditions, the ground and the

subseil, the form and nature of the Site, tha load bearing and other relavant
properties of the Site, the risk of injury or damage to property affecting the
Site, the nature of the materials (whether natural or otherwise) to bhe
excavated and the nature of the design, work and materials necessary for
the execution of the Works;

10.1.3 satisfied itself as to the extent and adequacy of the Site and of the rights of

access lo and through the Site granted hereunder and any accommodation it
may require for the purposes of fulfilling its obligations under this Agreement
(such as additional land or buildings outside the $ite) without prejudice to
DBFM Co's rights under this Agreement in respect of a breach by the
Authority of its obligations under Clause 9.1 and/or Clause 9.2;

10.1.4 satisfied itself as to the precautions, times and methods of working

necessary to prevent any nuisance or interference, whether public or private,
being caused to any third parties (except where such malfers can only be
ascertained by a review of title conditions, not included in the Title
Conditions); and

10.1.5 satisfied itself as to the conditions, burdens, restrictions and reservations set

10.2

out in the Title Conditions and the Reserved Rights.

To avoid doubt, DBFM Coc accepts full responsibility for all matters referred to in
Clause 10.1 and shall:

10.2.1  not be entitted to make any claim against the Authority of any nature

whatsoever save, if applicable, as expressly provided in Clause 29 (Defay
Events), on any grounds inciuding (without limitation) the fact that incorrect
or insufficient information on any matter relating to the Site was given to it by
any person, whether or not the Authority or an Authority Party; and

10.2.2  be responsible for, and hold the Authority harmless from, cleaning up and/or

UK-211443790.1

otherwise dealing with any Confamination at the Site so that it shall at all
times comply with its obligations under this Agreement including (without
limitation) complying with, at its own cost, any applicable Laws and any



Consenis, corders, notices or directions of any regulatory body {(whather
matle against the Authority or DBFM Co).

1. CONSENTS & PLANNING APPROVAL

11.1

11.2

11.2A

UIK-211443790.1

DEFM Co shall be responsible for:

11.1.1  obtaining alf Consenis which may be required for the performance of the
Project Operstions; and

11.1.2  subject to Clause 11,24, implementing each Consent within the perdod of its
valldity in accordance with its terms.

In the event that;

11.21 a Consent that has been granled is subseguently amended, repesled,
revoked of stherwise ceases 1o be in full force and effert in accordance with
its terms as a consequence of any action by a Refevant Authority;

11.2.2 affected persans are entitied to claim compaensation for the adverse effects
of suech action under a statitory scheme of compensation; and

11.2.3 DBFM Co is not entitled in its own name o claim under that schema bt the
Authority is so entilled

the Authority must use all reasonable endeavours, at the request and at the cost of
DBFM Co, fo claim or to inslude within its claim such sums as DBFM Co acting
reasonably requests and shall pay to PBFM Co the part of any compensation that it
receives under that scheme that refates to the sums claimed at the request of DEFM
Co.

The Authority shall implement and satisfy each of the conditions and reserved matlers
of the Planning Approval in respect of which responsibility for the same has been
allocated to the Authority in Section 1 (Planning/Consents) of Schedule Part &
{Construction Matfers).

16



PART 3: DESIGN AND CONSTRUCTION

12. THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS

Overall Responsibility

12.1

12.2

DBFM Co shall carry out the Works:

12.1.1  so as to procure satisfaction of the Authority’s Construction Requirements;
12.1.2 in accordance with DBFM Co’s Proposals; and

12.1.3  in accordance with the terms of this Agreement.

To avoid doubt, the obligations in Clauses 12.1.1, 12.1.2 and 12.1.3 are
independent obligations. In particular;

12,21 the fact that DBFM Co has complied with DBFM Co's Proposals shall not be

a defence to an allegation that DBFM Co has not satisfled the Authority's
Construction Requirements; and

12.2.2 the fact that DBFM Cc has satisfied the Authoritys Construction

Requirements shall not be a defence to an allegation that DBFM Co has
failed to comply with DBFM Co’s Propesals.

Design responsibility

12.3

DBFM Co warrants that it has used, and will continue to use, the degree of skill
and care in the design of the Facilities that would reasonably be sxpected of a
competent professional designer experienced in carrying out design activities of a
similar nature, scope and complexity to those comprised in the Works,

Corporate Identity and Signage

12.4

The parties acknowledge that the Authority may, from time to time during the
Construction Phase, be required to procure the erection of hoarding, site boards,
plaques and/or other signage in connection with the Project. Accordingly;

12.4.1 where requested by the Authority {acting reasonably), DBFM Co shall

procure the erection and maintenance of such hoarding, site boards,
plaques and/or other signage as the Authority may require; and

12.4.2 the size, design, information disclosed, position and materials used in

connection with such hearding, site boards, plaques or other signage shall

be approved by the Authority, such approval not te be unreasonably
withheld;

1243 [Not Used]

Authority design approval

12.5
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The Authority confirms that, as at the date of this Agreement, it has reviewed such
of DBFM Cao's Proposals as have been initialled by the Authority and that, subject
to any qualifications and/or comments notified by the Authority to DBFM Co in
writing and set out in Appendix C ‘Signed off tracker and comments — Post Stage 2
to the Authority's Construction Requirements such proposals satisfy the Authority’'s
requirements in respect of Cperational Functionality, so far as can reasonably be
determined given the level of detail of Design Data which has been disclesed to the
Authority.

"



12,8

DEFM Co shall develop and finalise the design and specification of the Works and
the Authority shall review the Reviewable Design Dale in accordance with
Schedule Part 8 (Review FProcedure) and the provisions of this Clause 12.6:

12.6.1

128.2

12.6.3

i26.4

DBFM Co shall submit the Reviewable Design Data and the design of any
Changas developed in accordance with the procedure set out in Schedule
Pan 16 {Change Protocol) to the Authority's Representative for review under
Schedule Part 8 (Review Procedure). DBFM Co shall not commence or
permil the commencement of construction of the part or parts of the
Faciities to which such Reviewable Design Data relates uniif { has
submitted the appropriate Reviewable Design Data and either it is confirmed
by the Authority's Representative that DBFM Co is entifled to proceed with
construction in acoordance with paragraph 3.3 of Schadule Part & (Review
Procedure} or DBFM Co is:

{a) disputing the status of such Reviewable Design Data pursuant to
paragraph 1.3.1 or paragraph 4.3 of Schedule Part § (Revisw
Procedure); and

" procesding at risk pursuant to paragraph 1.3.2 of Schedule Part 8
{Review Procedure).

with effect from the date at which any item of Reviewsble Design Data is or
bacomas an Approved RDD Hem in accoidance with Bchedule Part 8
{Review Procedure), such Approved RDD #em shall for the purposes of this
Agreemend be deemed to have salisfied the requirements of the Authority in
the manner and to the extent set out in, Table A in Appendix 1 of Scheduie
Part 8 {Review Procedwre);

DBFM Co shall alow the Authority's Represemdative, at anhy time, a
reasonahle oppartunity to view any items of Degign Data, which shall be
made available to the Authorty's Representative as soon as practicable
foliowlng receipt of any written request from the Authority's Representative;
and

DBFM Co shall procure that the Contraclor establishes and malntains a
compuferised design dalabase which DBFM Co and the Authority's
Reprasentative may access remotely by computer {o view drawings
comprised within the Design Data {including Reviewable Deslgn Data} and
electronically store and/or print copies of such Design Data. In the event of
the Authority’s Representative being unable {0 access such design
database, DBFM Co shall procure that # is made avallable for inspection by
the Authority's Represantative, or any other person authorised by the
Authority's Representative.

Rectification of DBFM Co’s Proposals

127
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Without prejudice 1o Clause 12.1, i it should be found that DBFM Co's Proposals
go not fuifit the Authority's Construction Requirements, DBFM Co shall at its own
expenss, and in accordance with Clause 12.8 below, amend DBFM Co's Proposals
and reclify the Works or any parl affected. Such amendment and rectification shall
have the sffect that:

12.7.1

12.7.2

DBFM Co's Proposals shall satisfy the Authority's Construction
Reguirements; and

following the amendment or rectification, the structural, mechanical and
electrical performance of the Facilities wilf be of an equivalent standard of
performance fo that set out in DBFM Co's Proposals prior to their
amendment or rectification (for the purpose of this comparison disregarding
the faull which required the amendment or rectification to be made).

12



12.8

Where Clause 12.7 applies, DBFM Co shall submit its propesal for amending
DBFM Co's Proposals and rectilving the Works {or any part affected) to the
Authority's Representative for review under Schedule Part 8 {Review Procedure)
and shall not amend DBFM Co's Propossis or commence or allow the
commencement of the rectification of the Works {or any part affected) undll it is
permitted o proceed in accordance with Schedule Part 8 {Review Procedure).

Construction Skilis Certification Scheme

12.9

DBFM Co shall ensure that all persons engaged in carrying cut the Works {or part
thergof) on the Site are accredited under the Ceonstruction Skills Cerification
HScheme or an eguivelent scheme and where DBFM Co enters inte a sub-confract
for the purposes of carrying out the Works DBFM Co shall cause a term o be
included in such sub-contract;

12.91 which reguires the sub-contracior fo ensure that such persons ars

accredited under the Consbruction Skills Certification Scheme of an
equivaient schame; and

12.9.2 in the same terms as thai set out in this Clause 12,9 {inciuding for the

avoidance of doubt this Clause 12.8.2} subject only to modification to refer to
the correct designation of the equivalerd party as DBFM Co and sub-
contractor as the case may be.

13, RIGHT OF ACCESS OF AUTHORITY'S REPRESENTATIVE

Accass to the Site

13.1
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DBFM Co shalt procure that;

13.1.1  subject to compiying with all relevant safety procedures, which shall include

any relevant constructlon phase plans and health and safety plans for the
construction of the Facilities, the Contractor's Site Rules from time {o time
and any reasonable directions with regard to site safety that may be issued
by or on behalf of the Contractor's Site Manager from time to time, the
Authority’s Representative shall have unrestricted access at all reasonable
times during normal working hours te;

{a} view the Works at the Site and on reasonable prior nofice
appropriate to the circumstances, provided that the notice
procedures in this Clause 13.1.1(a) shall not apply to the right of
access for the Authority's Representative and his staff and visitors
to the office and other facilities provided at the Site for his use; and

{by} subject to obigining the consent of the relevant manufacturer or
supplier {which DBFM Co agraes to use all reasonable endeavours
fo obtain), visii any site or workshop where materials, plant or
equipment are being manufactured, prepared or siored for use in
the Works for the purposes of general inspection and of aftending
any test or investigation being carried out in respect of the Works;

13.1.2  the Authority’s Representative shall have such rights of access to the Site in

an emergency as he {acling reasonably} considers sultable in the
circumsianees: and

13.1.3  monthly progress mestings and site mestings are held and that the

Authority's Representative shall have the right to attend such monthly
prograss meelings and site mestings and to allend such other mestings as
the Authority's Representative may reasongbily request,

13



increased monitering

13.2

i, following any viewing, visit or inspection made pursuant to Clause 13.1.1, it is
discovered that there are defects in the Works or that DBFM Co has failed to
comply with the Authority’s Construction Requirements or DBFM Co's Proposals,
the Authority's Represeniative may (without prejudice fo any other right or remedy
avaitable io the Authorily) by nofice to DBFM Co increase the ievel of maenitoring of
DREFM Co until such time az DBFM Co shall have demonstrated to the salisfaction
of the Authority that it is capable of performing and will perform alf iis obligations to
the Authority under this Agreement. DBFM Co shail compensate the Authority for
any reasonable additional cos{s incurred as a result of such increased monitoring.

Right {0 Open Up

13.3

13.4

135

186

137

138

Subject to Clause 134, the Authoarity's Representative shall have the right at any
time priot to the Actual Completion Date to request DBFM Co to open up and
nspact any part or paris of the Works where the Authority's Representative
reasonably believes that such part or parts of the Works Is or are defective and
DBFM Co shall comply with such request.

Prir to exerciging hs right pursuant to Clause 13.3 sbove, the Authority's
Represenialive shall notify DBFM Co of his intention {0 exercise such right, setling
out detailed reasons,

if, following the exercise by the Authority's Representative of his right pursuant to
Clause 13.3, the inspeclion shows that the relevant part or paris of the Works are
not defective then Clause 28.3.4 shall apply.

If, following the exercise by the Authority's Representative of his right pursuant to
Clause 13.3, the inspecfion shows that the relevant part or parts of the Works is or
are defective, DBFM Co shall reclify and make good such Defect{s) and any
consequence of such rectification andf/or making good Defact{s) shall be carried
out by DBFM Co at no cost to the Authority and DBFM Cao ghall not be entitled {o
any extension of time in relation to such rectification and making good of the
Warks.

if, following the exercise by the Authority's Representative of his right pursuant e
Clause 13.3, the Authority’s Representative is of the opinion that the inspection
shows that the relevant par or parts of the Works is or are defective and DBFM Ca
doss not agree with such opinion, the matter shall be determined in accordance
with Schetiule Part 20 (Dispule Resoiution Procedurs),

Without prejudice to the righis of the Authority’s Representative pursuand to this
Clause 13 (Right of Access of Authority’s Reprasentative} the parties acknewledge
that the exercise of such rights shall not in any way affect the obligations of DBFM
Co under this Agreement save as expressiy sai out in this Clause 13 (Right of
Accass of Authority s Representafive).

Safety during Gonstruction

13.9 The provisions of Section 2 (Safety During Construction) of Schedule Part 6
{Construction Matters) shall apply to matters of safety.
14, PROGRAMME AND DATES FOR COMPLETION

Dates for Completion

14.1
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DBFM Co shall complete the Works by the Completion Date. Without prejudice o
Clauses 40 {DBFM Co Event of Defauft), 42 {Authority Voluntary Termination), 46
{Compensation on Termination) ang 47 {Conseguences of Termination} the
Authority shall not be entitied to claim liquidated or general damages in respect of

14



any delay which elapsas betwaern the Completion Dale and the Actua| Completion
Date.

The Programme

14.2 Any Programme submitted in accordance with the provisions set out below shall be
prepared in accordance with Good Industry Practice and shall be in sufficient detail
s0 as to anabise the Authority's Representative to monitor the progress including all
commissioning activities and likely future progress of the Works.

14.3 The initial Programme is set out at Schedule Part 7 {7he Programme). Any change
{c the Programme shall only be made in accordance with this Clause 14
{Programme and Dates for Compfetion} and Scheduie Part 8 {Review Frocedurs}.
DBEM Co shall promptly submit o the Authority’s Representative a copy of any
version of the Programme varied in accordance with this Clause 14 {(Frogramme
and dates for Complstion) and Scheduie Part 8 (Review Procedure).

14.4 If it appears to the Authority's Representative at any time that the actual progress
of the Works has significantly fallen behind the Programme, then the Authority's
Representative shall be entitted to require DBFM Co to submit fo the Authority's
Representative a report identifying the reasons for the delay and, uniess ihe event
causing the delay s still subsisting and it is not possible to predict with any
cerfainty when the delay might come to an end, reguire DBFM Co {at the
Authority's oplion)

14.4.1  to produce and submit to the Authority's Representative in accordance with
Schedule Pari 8 (Review Procedure) & revised Programme showing the
manner and the periods in which the Works will be carriad out to ensure
completion; andfor

14.4.2  to produce and submit to the Authority's Representative in accordance with
Schedule Part 8 (Review Frocedure) a revised Programme showing the
steps which are to be taken to eliminate or reduce the delay.

Early completion

14.5 Notwithstanding that the Works may have been completad in socordance with this
Agreement, the Actual Completion Date may only ocour on a dale on or after the
Completion Date unless the Authority, in iis absolule discretion, agrees otherwise
in writing.

14.6 DBFM Co shall notify the Authority's Representalive if at any time the actual
progress of the Works is significantly ahead of the Programme such thai DBFM Ca
anticipates that the Actual Completion Date ocould occur eartier than the
Completion Date in which case the Authority's Representative shall be entitled fo
require DBFM Co fo produce and submit to the Authority's Representative a
revised Programme showing the manner and the perinds in which the Works will
be carriagd out and what the revisad date for compietion would be to enable:

14.6.1 the Authority o consider {at #ts absolne discrelion} whether fo agree an
earlier dale for completion if requested by DBFM Co {o do so; and

14.6.2 the parties to consider what medifications {f any) will be required fo the
Agreement in order to accommodate such earlier date for completion i
agraed to by the Authority pursuant to Clause 14.5.
15. INDEPEMDENT TESTER
Appointment

15.1 The parfies have on or prior io the date of this Agreemant, in compliance with all
Law relating to procurement which is applicable to sither parly, appointed a
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suitably qualified and experienced consuitant to act as the Independent Tester for
the purpeses of this Agreement upon the terms of the Independent Tester
Confract.

Changes to terms of appointment

15.2 Naither the Authority nor DBEFM Co shall without the other's prior wrilten approval
{not ta be unreasonably withheld or delayedy:

15.2.1 terminate, repudiate or discharge the independent Tester Confract or freat
the same as having been terminated, repudiated or olherwise discharged;

15.2.2  waive, setlle, compromise or otherwise prejudice any rights or claims which
the other may from time to time have against the Independent Testier; ar

16.2.3 vary the termis of the Independent Tester Coniract or the service performed
or {0 be performed by the Independent Tester,

16.3 The parties shall comply with and fulfi thelr respective dutles and obligalions
ariging under or in connection with the Independent Tester Contract.

Co-operation

154 The parlies agree {o co-operate with each other generally in relation {o all matiers
within the scope of or in conneclion with the Independent Tester Contract, Al
instructions and representations issued or made by either of the parties te the
Independent Tester shall be simultaneously copied {o the other and both parties
shall be enlitled o attend all inspections undertaksn by or mestings Involving the
Independent Teaster,

Replacement

15.5 If the Independent Tester's appointment is ferminated otherwise than for full
performante, the parties shall liaise and co-operate with each other in order to
appoint, in accordance with this Clause 15.5, a replacement consultant to act as
the Independent Tesler as soon as reasonably practicable. The identity of any
such repiacement shall be as agreed by the parties and the terms of his
appointmant shall, unless otharwise agreed, be as set out in the independent
Tester Contract.

15.6 if the parlies fall {o agree the identity andior terms of & replacement Independent
Taster in accordance with Clause 15.5 within ten {10} Business Bays of the otiginal
Independent Tester's appoiniment being ftermingted then such disagreement shall
be referred for resolution in gccordance with Schedule Part 20 (Dispute Resofution
Procedure),

16. EQUIPMENT

The parties shall comply with the provisions of Schadule Part 11 (Equipment).
17. PRE-COMPELETION COMMISSIONING AND COMPLETION

17.1 Not fess than six (8) months but no more than eight (8) months before the
Completion Date, the Authority shall provide DBFM Co with a draft of the Final
Commissioning Proegramme as jointly developed by the Authority and DBFM Co, in
accordance with the provisions of Clause 17.2 and Clause 17.3. DBFM Co shall
provide the Authority with comments on the draft Final Commissioning Programme
submitted to it within one (1) month. The parties shall, within fifteen (18) Business
Days of receipt by the Authority of DBFM Co’s comments agree the terms of the
Finat Commissioning Programme provided that the Auwthority may by prior niotice fo
DBFM Co change the scope and time of the Authority's Commissioning and
reimburse DBFM Co its reasonabla cosls incurred as a result of such change in
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17.2

173

17.4

17.5

17.6

scope or time. if the partes are unable o agres the Final Commissioning
Pragramme or the change in scope or fime of the Authority's Commissioning by
fifty (50) Business Days befare tha Complation Date the matier shall be referred for
determination in accordance with Schedule Part 20 (Dispufe Resofufion
Procedure).

The Final Commissioning Programme shall be In accordance with the Oubline
Commissioning Programme and shall impose no greater or more onerous
obligations on the Authority than those set out in the Qutiihe Commissioning
Programme {unless otherwise agreed by the Authorily in its absolute discretion).
The Final Commissioning Programme shall  then replace the Qutline
Commisslaning Programme.

The Final Commissioning Programme shall describe the sieps necessary, the party
responsible for taking each of such staps and the timing and sequence of each of
stich steps o ensiyre .

17.3.1  that DBFM Co's Pre-Completion Commissioning and the Authority’s
Commissioning will not delay the Actual Gompletion Date from ocourring by
the Completion Dale ; and

17.3.2 that DBFM Co's Post Completion Commissioning and the Authority’s Post
Completion Commissioning are completed by the Commissioning End Date.

The parties shall procure that the sleps that they are responsible for carrying ouf
and completing pursuant to the Final Commissioning Programme include, in the
case of DBFM Co's activities, the aclivities described at section 8.2 of the
Authority's Construction Requirements.

DBFM Co shall notify the Independent Tester and the Authority's Representative of
the date when DBEM Co (acting reasonably) considers that the Works will be
complete in accordance with the Authorify’s Construction Requirements, the
Completion Criteria and this Agreement nof less than three (3) months prior to
such anticipated completion. Such notification shall trigger the activities of the
Independent Tester under this Clause,

The partias each undertake fo co-uperate with the Independent Tester to ensure
that the Independent Tester is familiar with all necessary aspects of the Project for
the purposes of its role as described in this Clause.

Commissioning prior io Compleiion Date

1T

17.8
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DBFM Co shall :

17.7.1  undertake DBFM Co's Pre-Completion Commissioning in accordance with
the Final Commissioning Programme; and

17.7.2 permit the Authorily to undarizke the Authority's Commissioning including
parmitting specialist copfraciors engaged by the Authorlly to deliver and
install equipment on such dates as agreed belween the Audhority and DBFM
Co, in acsordance with the Final Commissioning Programme

and the Authorily shall underiake the Autherity’s Commissioning in actordance with
the Final Commissioning Programme and so as net to cause material damage 1o the
Works,

DBFM Co shall give written notice to the Independent Tester and the Authority's
Representative of the commencement of DBFM Co's Pre-Complefion
Commigsioning not less than fifteen (15) Business Days and not more than thirty
{30) Business Days prior to the date when DBFM Co (acting reasonably) considers
that it shall commence DBFM Co's Pre-Completion Commissioning and shall
ensure that the Independent Tester and the Authority's Representative are invited
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17.9

to witness all of, and are provided with all information they may reasonably require
in relation to, DBFM Co's Pre-Completion Commissloning sand that the
independent Tester iy inwvited to comment on DBFM Co's Pre-Completion
Commissioning,

DBFM Co shall (or shall procure thal the Contractor shall), give the Authority
access to the Facifities at such times as may he set out in the Fingl Commissioning
Programme to enable the Authority to undertakke the Authority’s Cormmissioning in
accordance with the Final Commissioning Programme for the period prior fo
completion. When exercising such rights the Authority shalt comply with all relevant
safety procedures, which shall include any refevant construction phase plans and
health and safety plans for the construction of the Facilities, the Contracior's Site
Rules from fime to time and any reasonable directions with regard to site safety
that may be issued by or on hehalf of the Contractor's Site Manager from time to
time,

Pre-Completion inspection

17.18

DBFM Co shall give the Independent Tester and the Authorty's Representative not
less than fifteen (15) Business Days' notice and not more than thirty {30) Businegss
Days' nofice of the date upon which DBFM Co considers that the Works will be
complete and the tests on completion required fo be performed in accordance with
the Final Commizsioning Programme will be carrled out, Following receipt of the
notice specified in this Clause 17.10 {Pre-Complation inspection} the Authority's
Representative and the Indepandent Tester shall b entitled o inspect the Works
on the date or dates reasonably specified by BBFM Co in accordance with this
Clause 17.10 {(Pre-Complstion inspection), and to allend any of the tesis on
completion. DBFM Co shall, if so requesied, accompany the Authority's
Representative and the Independent Tester on any such inspection.

Pre-Completion matters

17.11

The parties shall procure that the Independant Tester, within five (5) Business
Days of any inspection made pursuant to Clause 17.10 (Pre-Completion
fnspection), notifies DBFM Co and the Authority of any outstanding maiters
{including, without fimitation, the repeltition of any of the tests en completion which
are regulred o be camied out and passed in accordance with the Final
Commissioning Programme ) which are required lo be atiended to before the
Works can be considered 10 ba complete in accordance with the Authority’s
Construction Requirements, DBFM Co's Proposals and the Completion Criterla.
DBFM Co shall attend to such mallers and shall, f necessary, give the
Independent Tester further notices In accordance with Clause 17.10 {FPrs-
Complstion inspection) (but degling only with matters raised in the notification
under this Clause 17.11 {Fre-Completion Matlers)) so that the procedures in
Clause 17.10 {FPre-Compietion fnspeciion} and this Clause 17.11 {(Fre-Completion
Matters) are repeated as often as may be nscessary 10 ensure that all cutstanding
matters in relation fo the Works are attended to.

Completion Certificate

1712

17.13

UK-211443780.1

Pursuant to the terms of the Independent Tester Contract, the parties shall procure
that the Independent Tester, when he is salisfied that the Facllities are complete in
aceordance with the Completion Criteriz, issues s Certifficate of Practicat
Completion to that effect io the Authority and to DBEM Co.

Without prejudice fo Clauses 1714 and 17.17, the issue of the Cerlificate of
FPractical Completion shall, in the absence of manifest error, bad faith or fraud, be
conclusive evidence (bul only for the purpose of ascerigining the Payment
GCommencement Date}, thal the Facilities were complete in accordance with the
Completion Criteria on the date staled In the Certificate of Practical Completion,
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17.14

17.16

17.16

17.16A

17.17

The Independent Tester shall issue the Certificate of Practical Completion
notwithstanding that there are Snagging Matiers. Where there are Snagging
Matters, the parties shall procure that the Independent Tester shall, within five (5)
Business Days of the date of issue of the Certificate of Practical Completion, issue
a 3nagging Notice which shall specify the Snagging Matiers and an estimate of the
cost of rectifying such Snagging Matters.

Following the issue of a Snagging Notice, DBFM Co shall, in consultation with the
Authority’s Representative and in such manner as to cause as litlle disruption as
reasonably practicable to the Authority's Post Completion Commissioning and the
Authority’s use of the Facilities, rectify all Snagging Matters within twenty five (25)
Business Days of the issue of the Snagging Notice.

If, within twenty five (25) Business Days of the issue of the Snagging Notice, DBFM
Co has failed to rectify the Snagging Matters specified in the Snagging Notice the
Authority may by itself {or engage others to} carry out the works necessary to
rectify the Snagging Matters, at the risk and cost of DBFM Co.

Not less than twenty (20) Business Days prior to the Completion Date the parties shall
agree, {both being obliged to act reascnably) by reference to the the plan titled
“Proposed Site Plan Site Boundaries” with drawing reference AL (00) 102, any
landscaping areas, which cannot be turfed, seeded or planted due to the growing
seasen and cannot be rescheduled due to programme constraints, and therefore
which can be treated as Snagging Matters ("Landscaping Snagging Matters”). if so
agreed, such an agreement between the parties will not prevent the issue of the
Certificate of Practical Completion. DBFM Co shall be obliged to lay the turf, seed or
plant (as the case may be) in respect of such Landscaping Snagging Matters in the
next appropriate Growing Season.

The issue of the Certificate of Practical Completion shall in no way affect the
obligations of DBFM Co under this Agreement including in respect of any Defects.

As-built specification

1718  As soon as it is available, after the issue of the Certificate of Practical Completion,
DBFM Co shall provide to the Authority a copy of the as-built building specification
(in electronic and hard copy formats) together with all as built drawings relating to
the Works (in both CAD and hard copy formats).
18. PCST COMPLETION COMMISSIONING

Commissioning

18.1

DBFM Co and the Authority shall, within twenty five (25) Business Days following
the Actual Completion Date, respectively undertake and complete DBFM Co's
Post-Completion  Commissioning and the Authority's Post  Completion
Commissioning, in accordance with the Final Commissioning Programme. Both
parties shall, at all times, and in particular in the perind between the Actual
Completion Date and the Actual Commissioning End Date, use reasonable
endeavours fc assist the other party to ensure compliance with the Final
Commissioning Programme,

Information

18.2

18.3

UK-211443790.1

DBEM Co shall ensure that the Authority’'s Representative is provided with all the
information he may reasonably require in relation to DBFM Co's Post-Completion
Commissioning and the Authority shall ensure that DBFM Co [s provided with all
information DBFM Co may reasonably require in relation to the Authority’s Post
Completion Commissioning.

f the Authority’s Representative, acting reasonably, makes any commeni in
relation to the carrying out of DBFM Co's Post-Completion Commissioning, such
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184

comments shall be taken into account by DBFM Co and if DBFM Co, acting
reasonably, makes any comment in relation to the carrying out of the Authorily's
Post Completion Commissioning, such comment shall be taken into account by the
Authority.

On the completion of DBFM Co's Post-Completion Commissiening and the
Authority's Post Completion Commissioning the Independent Tester shall issue the
Commissioning Gomplation Certificate.

Operational Manuals

18.5

DEFM Co shall make avallablie on the Site to the Authority's Representative:

18.5.1  at least ten (10) weeks prior 1o the anlicipated Acluat Comiplelion Date, two

{2} slectronic and two (2) paper copies of a drait operation and maintenance
manual in sufficient delall {o allow the Authorily to plan for the safe and
efficiend oparation of the Facilities:

18.5.2 on or before the Actual Completion Date, two {2) electronic and two (2)

paper copies of a final draft operation and maintenance manual in sufficient
detail {o allow the Authority to operate and use the Facilities safely and
afficiently and an electronic copy of the BIM maodel;

18.5.3  within four {4} weeks following the Actual Cempletion Date, the principal

operation and maintenance manual;

in each case including all manufacturers’ Instructions relating to Equipment instalied
by DBFM Co or any DBFM Co Party.

18.6

18.7

DBFM Co shall provide to the Authority such information after the Actual
Completion Dale as relates to any Snagging Matters or rectification of Defect as is
reasohably necessary to allow for the updating of any of the items listed in
Clause 18.5.

On termination of this Agreement {howscever arising} prior fo the provision by
DBEFM Co In accordance with Clause 18.5 of the items lisled therein, DBFM Co
shall within ien (10} Business Days of such fermination provide a copy of any
operating and maintenance manuat nol yet provided {completed as appropriate o
the date of termination) to the Autherity,

Decanting, Decommissioning and Equipment Transfer

18.8 Not Used.
18. FOSBILS AND ANTIGUITIES
Property
19.1 As between the parties, all fossils, antiquities, and other abjects having artistic,
historic or monetary value and human remains which may be found on or af the
Site ara or shall become, upon discovery, the absolute property of the Authority.
Discovery
189.2 Upon the discovery of any such item during the course of the Works, DBFM Co

shail

19.2.1  immediately notify the Authorily's Representative of such discovery,

18.2.2 tske all steps not to disturb the object and, # necessary, cease any Waorks in

LiK-21144379G.1

so far as the carrying out of such Works would endanger the object or
prevent or impede its excavation; and
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Action

19.3

19.4

19.6

168

LK-211443790.1

19.2.3  take all necessary steps o preserve the obiect in the same position and

candition in which it was found.

The Authority shall procure that the Authority's Representative promplly, and in any
event within five (5) Business Days of receipt of notice pursuant to Clause 19.2.1,
issuss an instruction to DBFM Co specifying what action the Authority's
Representative requires DBFM Co to take in relation to such discovery,

DBFY Co shall prompily and diligently comply with any instruction issued by the
Authority's Representative referred to in Clause 18.3 above (except and io the
extent that such instruction constitutes an Authorily Change pursuant io
Clause 18.8 below in which case the provisions of Schedule Part 18 {Change
Protocod) shall apply), at its own cost.

If directed by the Authority's Representative, DBFM Co shiall allow representatives
of the Authority to enter the Site for the purposas of removal or disposal of such
discovery provided that such entry shall be subjeet to the Authority eomplying with
all relevant safety procedures, which shall include any relevant construction phase
plans and hesalth and safety plans for the construction of the Facllilies, the
Confractor's Site Rules from time to time and any reasonable directions with regard
o site safely that may be issued by or on behalf of the Contractor’s Site Manager
from timsa {o time.

H, in relation to such discovery, the Authorily requires DBFM Co o carry out works
{being any work of alieration, addition, demoiition or extension or variation in the
Works} which are not works which would be necessary for the purpose of
compliance with Law or any Consents, it must issue an Authorily Change Notice in
accordance with the provisions of Schedule Part 16 (Change Frotocol).
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PART 4: QUALITY ASSURANCE

20. QUALITY ASSURANCE

Quality Plans and Systems

201

20.2

20.3

28.4

20.8

20.7

LIK-211443780.1

DBFM Co shall procure that all aspacts of the Project Operations are the subject of
quality management systems in accordance with the provisions of this Clause 20
{Quaiity Assurance).

The quality management systems refarred {0 in Clause 20.1 above shall be
reflected in appropriate quality plans, the standard of which shali be consistent with
BS EN IS0 9001 or 9002 {(as the case may be) or any equivalant standard which is
generally recogridsed as having replaced them (or either of them).

Without Himilation fo the generality of Clause 20.2, there shall be:
20,31 aDesign Quatity Plan;
20.3.2  a Construction Quality Plan; and
203.3 aServices Quality Plan for each Service,

provided that the Design Quality Plan and the Construction Quality Plan may be
incorporated into one document.

DBFM Co shall procure that the Project Operations are carried out in compliance
with the Quality Plans. Al Quality Plans shall be submilted to the Authority's
Repregentative in accordance with Schedule Part § {Review Procedure) and
DBFM Co shall not be entitled to implement or procure the implementation of any
Quality Plan unless DBFM Co is entitled to proceed with such implementation
pursuant 1o Schedule Part 8 (Review Frocedure).

DBFM Co shall implemert the gquality management systems referred o in
Clause 20.1 and shall procure that:

20.5.1  the Contracior implements the Design Quality Plan;
20.5.2 the Contractor implements the Construction Quality Plars;

20.83 each Service Provider implements the relevant Services Quality Plan for
each Service being provided by that Service Provider.

Where anhy aspect of the Project Operations is performed by more than one
gontractor or subcontractor, then the provisions of this Clauge 20 (Quality
Assurance} {in so far as relevant or sppropriste to the aclivities to be performed by
such contractor or subcontractor) shall apply in respect of each of such contractors
or subcontractors, and references in this Clause 20 {Qualfity Assurance) to the
"Contractor” or the “Service Provider” shall be construed accordingly. To avoid
doubt, this Clause shall not be construed as requiring subcontractors of the
Contractor or the Service Provider to have their own quality plans but only to
comply with the Design Quality Plan and the Construction Quality Plan or the
relevant aspects of the Services Quality Plan (as the case may be}.

DBFM Co shall from time lo time submit to the Authority's Representative in
asecordance with Schedule Part 8 {Review Frocedure)} any changes to any of the
Quality Plans required for such Quality Plan fo econtinue to comply with the
reguirements set out in Clause 20.2. The Authority's Representative may raise
comments an any such proposed change only on the grounds set out in
paragraph 3 of Schedule Part 8 (Review Frocedure}.
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20.8

if there is no objection under Schedule Part 8 (Review Procedure) to a change fo
any Quality Plan proposed pursuant to Clause 20,7, the Quality Plan shall be
amended to incorparate such change.

Guality Manuals and Precedures

208

I any Quality Plan refers to, relies on of incorporates any guaiity manual or
procedure, then such quality manual or procedurs of the relevant parts of it shal
be submitled to the Authority's Represeniative af the time that the relevant Quality
Plan or part of {or change to} a Quality Plan is submilted in aotordance with
Sehedule Part 8 (Roview Procedure), and the contents of such guality manual or
pracedure shall be taken into account in the congideration of the relevant Quality
Plars or part of {or change to} 2 Quality Plan in accordance with Schedule Part 8
{Review Frocedure).

Quatity Management

20.10

DBFM Co shall maintain a guality management system which shall:

20.10.1 ensure the effective operation of the guaiity systems described in this

Clause 20 {Quality Assurance);

20.40.2 cause an audit of the quality systems at reguiar intervals and the findings of

such audit will be reported to the Autharity's Representative;

20.10.3 require review of all guality systems at intervals agreed with the Authority’s

Representative to ensure their continued suitability and effecliveness;

20104 require ligison with the Authority's Representative on all matlers relating to

quality management; and

20.10.5 require production of reports and their delivery to DBFM Co.

Quality Monitoring

20,11

UK-211443790.1

The Authority's Representative may carry oul audiis of DBFM Co's gualily
management systemn {inciuding all relevant Quality Plans and any quality manuals
and procedures) fo establish that DBFM Co is complying with Clauses 20.1 and
20.3. The Authority’s Representative may carry out such audits at approximate
intervals of three (3} months and may carry out other periodic monitoring, spot
checks and auditing of DBFM Co's quality management systems. DBFM Co shall
protute that the Authority's Representative shall have an equivalent right in respect
of the Ceontractor's and the Service Provider's quality managemant systems, DBFM
Co shall co-operate, and shall procure that sny Sub-Contractor co-operates, with
the Authority's Representative including providing him with &ll information and
documentation which he reasonably requires in connsaction with his rights under
this Clause.
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PART 5;: INFORMATION TECHNOLOGY
21. INFORMATION TECHNOLOGY

The Parties shall comply with their respective obligations set out in the ICT Responsibility
Matrix.

UK-211443790.1 24



PART €: SERVICES

22, THE SERVICES

Genoral obligations

224

222

Throughout the Operationsl Term DBFM Co shall provide {or procure that the
Service Provider provides) the Services in accordance with:

22.1.1  the Service Level Specification;
22.1.2 the Method Statements; and
22.1.3 the terms of this Agreement.

To aveid doubl the obligations in Clauses 22.1.1, 22.1.2 and 22.1.3 are
independent abligations and:

2221 the fact that DBFM Co has complied with the Method Staternents shall not
he a defence fo an aliegation that DBFM Co has not satisfied the Service
Leve! Specification; and

2222 the fact that DBFM Co has complied with the Service Level Specification
shall not be a defence to an allegation that DBFM Co has not satisfied the
Method Statements:

provided that where there is any conflict belween the Service Level Specification and
the Method Statements the Authority shait be entiffed fin s sole discrelion) to decide
which shall take precedence and inform DBFM Co of itz decision and DBFM Ca shall,
at itz own cost, be abliged to implemant the Authority's decision.

Commencement and phase in of Serviges

22.3

DEFM Co shall procure that the provision of the Services commences on the
Actual Completion Date.

DERFM Co Services Changes

224

225

DBFM Co may at any time submit to the Autheority's Representative in accordance
with Schedule Part 8 {(Review Procedure) proposals for amendments to or
substitution for the Method Statements or any part of them. If there is no comment
on such proposed amendment or substitution {on the grounds set out in
paragraph 3 of Schedule Part 8 (Review Procedure}), then the Method Statements
as so amended or substituted shall be the Method Siatemends for the purposes of
this Agreement, subject fo any further amendment or substiution to which there
has been ne comment in acoordance with Scheduls Part 8 (Review Procedurs),

To avoid doubt, an amendment to or substitution for the Method Statemants
proposed pursuant to Clause 22.4 shall not be a Qualifying Change entitling DBFIM
Co to any payment (or other compensation) or to any relief from the performance
of its obligations under this Agreement.

No disruption

22.6

UK-2114437090.1

DBFEM Co shali perform the Services so as to co-ordinate with the Authority’s
operations on the Site and/or in the Facilities and shall iake all reasonable care to
ensure that B does not inferfere with the operations of the Authority or any Authority
Party.
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23. MAINTENANCE

Programmed Maintenance Works

23.1

23.2

23.3

23.4

23.5

Mo {ater than two {2} months prior to the Complation Date DBFM Co shall submit to
the Authority's Representative in accordance with Schedule Part 8 {Review
Frocedurey a Schedule of Programmed Mainienance for ihe period from the
Completion Date fo the expiry of that Contract Year.

Not {ater than threg {3} months prior to the commencemaent of each Contract Year
thereafter DBFM Co shall submit to the Authority’s Representaiive in accordance
with Schedule Part 8 (Review Procedure) a Schedule of Programmed Maintenance
for the next succeeding Contract Year,

Each Schedule of Programmed Maintenance shail contain the following information
(the “Programmed Maintenance Infonmation®);

23.3.1  defails of {he proposed start and end daies for each period of Programmied

Maintenance, the works o be carried out and the proposed hours of work:
and

23.3.2 delails of any effect of the Programmed Maintenance on the delivery of any

of the Services andior the aciivilies of the Authorily,

Not {ater than twenty (20} Business Days prior 10 the commencement of any
quarter {being a three month period commencing on 1 April, 1 July, 1 October or
1 January), DBFM Co may submit to the Authority's Representative for approval in
accordance with Scheduie Part & (Review Frocedure) a revision to the Schedule of
Programmed Maintsnance for the Contract Year in which the relevant quarter falls
showing the effect of the proposed changes to the Programmed Mainfenance
Information. If the Authority's Representative does not raise commenis on such
proposed revision in accordance with Schedule Part 8 (Review Procedure), the
Schedule of Programmed Mainfenance as revised shall become the Schedule of
Programimed Maintenanee in respect of that quarter.

Where the Authority’s Representative raises comments in respect of any
Programmed Maintenance periods and/or hours of work shown in a Schedule of
Programmed Maintenance in accordance with paragraph 3 of Schedule Part 8
{Review Procedure), he shall indicate whether, and if so when, the Programmed
Maintenance can be re-scheduled and DBFM Co shall amend the relevant
Schedule of Programmed Maintenance accordingly.

Programmad and Unprogrammed Maintenance

23.8

23.7

UK-211443790.1

DBFM Co shall not carry out any Programmead Maintenance ar Unprogrammed
Maintenance Works save:

23.6.1 in accordance with a Schedule of Programmed Maintenance t0 which no

cbiection has been made under Schedule Part 8 (Review Froceture) or,
where comment has been raised in respect of the Programmed Maintenance
periods and/or time, the Schedule of Programmed Maintenance has been
amended pursuant to the Service Lovel Specification;

23.6.2 in accordance with the procedures set cut in Clause 23.8; or

238.3 inanemergency, in accordance with Clause 23.8,

Notwithstanding that there has been no objaction to a Schedule of Programmed
Maintenance, the Authority’s Reprasentative may, at any time, require DBFM Co to
accelerate of dafer any Frogrammed Maintenance by giving written notice ©
DBFM Co, (unless ofherwise agread) not less than twenty {20) Business Days prior
o the scheduled date for carrying out sueh Programmed Maintenance, which
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23.8

23.9

23.10

notice shall sel cut the fime and/or periods at or during which the Authority requires
the Programmed Maintenance to be performad. DBFM Co shall notify the Authority
of the amount of any additional reasonable costs which ¥ wilt incur as a direct
consequence of such acceleration or deferment {the “Estimated Increased
Maintanance Cests™} within five (5) Business [ays of the receipt of the written
nolice advising of the requirement for an acceleration or deferment of the
Programmed Mainlenance. The Authority shall, within & further period of five (5}
Business Days following receipt by the Authority of notification of the amount of the
Estimated increased Maintenance Costs, at the Authority's option, either confirm or
withdraw s request fo accelerale or defer the Schedule of Programmed
Maintenance, ¥ the Authority does nol respond within this five {§) Business Day
period, the reguest shall be deemed fo have beon confirmed. The Authority shall
reimburse DBFM Co the direct ang reasonable costs actually incurred by DBFM Co
as a consequence of such acceleration er defermant up to, but not exceeding, the
amount of the Estimated Increased Maintenance Cosis.

If, in circumstances other than an emergency, the need arises for Maintenance
Works {excluding any works of a de minimis nature In respect of which the parties
have agreed this Clause 23.8 shall not apply and exduding works carried out for
the purpnse of Reciification, which shall take place in accordance with the
provisions of Schedule Part 14 (Payment Mechanism), which are not scheduled to
be caried out as part of ihe Programmed Maintenance {“Unprogrammed
Maintonance Work®), DBFM Co shall not carry ot any Unprogrammed
Maintenance Work unless and until the Authority’s Representative has approved
the proposed commencement dale, the proposed hours of work and estimated
duration of the requisite Unprogrammed Maintenance Works in accordance with
the provisions of paragraph 3.9 of Schedule Part 8 {Review Procedurs). Nothing in
this Clalse 23.8 (including any spproval of the Autharity pursuant to Scheduls
Fart 8 {Review Procedure) shall prevent the Authority from making any deductions
in calculating the Monthly Service Payments pursuant to the Payment Mechanism,

If, as a result of an emergency, the need arises for Unprogrammed Maintenance
Works, DBFM Co may carry out such Unprogrammed Maintenance Works
provided that DBFM Co shall notify the Authority's Representative as soon as
possible (and In any event within two (2) Business Days of the ocourrence of the
emergency) of the extent of the necessary Unprogrammed Maintenance Warks
and the reasans for them. DBFM Co shall take all reasonable steps to minimise the
duration of such Unprogrammed Maintenance Works, Nothing in this Clause 23.8
shall prevent the Authority from making any deductions in ealeuiating the Monthly
Service Payments pursuant 1o the Payment Mechanism.

Where Programmed Maintenance schedulad to be carried out in accordance with
the Scheduie of Programmed Maintenance has been deferred by the Authority's
Representative undar Clause 23.7, DBFM Co shall not be ireated as having failed
te perform the relevant Servige on account of the condition of the Fagilities or any
part of thern from the time the Programmed Maintenance was scheduled to have
been completed until the time the deferred Programmed Maintenance was
scheduled to have been completed, but not afterwards, provided always, fo avoid
doubt, that DBFM Co shall not be relleved from the consequences of any failure to
maintain the Facilities in respect of any period prior to the period for performing the
particular work according to the Schedule of Programmed Maintenance.

8 Yeoar Maintenance Plan

2341

23,172

UK-211443790.1

DBFM Co shall deliver to the Authority's Representative not fess than twenty (20}
Business Days prior to the Compiletion Datle, and thereafler not fess than twenty
{20} Business Days prigr 1o the commencemeni of each Condract Year the iatest
version of the b Year Maintenance Plan.

The Authority shall have a right (o inspect the Faoilities and the Maintenanoe

Works to ensure that the Fadiliies are being mainteined in accordance with the
Service Level Specification and that the Facilities comply with the Authority’s
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Construction Requiremants and DBFM Co'’s Proposals throughout the Project
Term. The Authority may appoint an independent third party for the purposes of
cartying out any such inspection and shall make known the findings to DBFM Co
and the Funders. The parties shall then meet to discuss any implications of such
findings and any steps that are necessary fo remedy any failure to comply with
such obligations. DBFM Co shall {subject to Clause 33 (Change Protocof)) take
inte acoount such discussions in the next Schedule of Programmed Maintenance
so that any fallure io comply with such oblfigations shall be remedied.

Authority's Maintenance Obligations

2313

23.14

23,15

UK-219443780.1

The Authority's Maintenance Obligations are as follows:

23131 not less frequently than once in every five (5} years from the Actual

Complation Date, in 2 good and workmanlike manner o make good pilaster
and othar interior wall and ceiling finishes and decoration in all such parts of
the interior of the Functional Areas as were plastered, finished andifor
dacorated by DBFM Co as part of the Works or In implementing an Authority
Change;

23132 not less freguently than once in every five (8} vears from the Actual

Completion Date, fo make good, renew or replace all carpets and other non-
permanent floor coverings in the Funclional Areas provided by DBFM Co as
part of the Works or in implementing an Authorily Change;

23.13.3 not less frequently than once in every five (B} years from the Actual

Completion Date, 1o make good, resurface or restors the finish of alt semi-
parmanent floor finishes that are subject to wear such as wood fioors in the
Functional Areas provided by DBFM Co as part of the Works or in
impiementing an Autherity Change;

23.13.4 as often as is necessary, 10 maintain anything provided by the Authority

under a Derogated Low Value Change; and

23,1385 1o ensure that all poriable electrical appliances thal are connecied to the

electricity supply in the Facllitias by the Authority and Authority Parties have
been tested in accordance with Law and the "Code of Practice for In-service
inspection and Testing of Electrical Equipment” published from tims to time
by the Instiution of Engineering and Tachnology.

Subiect to Clause 23.21, the Authority must carry out and perform the Authority's
Maintenance Cbligations or procure that the Authority's Maintenance Obligations
are carried out and performed as often as reguired by Ciause 23.13 and in
accordanca with Good Indusiry Practice. Without prejudice 1o the Authority's righis
under Clause 23.7, the Authority's Maintenance Obligations must be scheduled by
the Authority s0 as not to interfere with BBFM Co carrving out Programmed
Maintenance in accordance with the Schedule of Programmed Maintenance and/or
interfere  with DBFM Co carrying out Unprogrammed Maintenance Work in
accordance with Clause 23.8.

I the Authority is in breach of Clause 23.14, DBFM Co may. while the breach is
continuing, give a nolice lo he Autherity requiring it 1o carry oul the relevant
Authority Maintenance Obligations. i the Authorily:

23.15.1 doss not reply to DBFM Co in wriling within ten (10} Business Days of the

date of DBFM Co's notice with a programme for carying oul the relevant
Authority Maintenance Obligations within a period of time that is reasonable
having regard to the nature of the breach, the reascnsbly foreseeable
consequences of non-performance of the relevant Authority Mainterance
Obligations for the Services and DBFM Co's obligations under this
Agreement; or
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23.16

2347

23.18

23.19

23.20

23.21

UK-211443790.1

23182 having provided such a programme, does not comply with it

DBREM Co shall be entitied (o perform the Authority’s Maintenance Obligations se far
ag necessary to pravent any reasonahly foreseeable adverse effect on the Services
andfor DBFM Co's obligations under this Agreement consequen{ upen the non-
performanges of the relevant Authority Maintenance Obligations,

DBFM Co shall not carry out any DBFM Go's Remedial Services unless and until
the Authority’s Represeniative, pursuant to this Clause 23.16, has approved or is
deemed to have approved or has specified the proposed commencement date, the
proposed howrs of work and the estimated durglion of BBFM Co's Remedial
Services (fogether the "DRE Timetable”). DBFM Co must give the Authority not
lass than twenty {20) Business Days nolice of its proposed DRS Timeiable, i the
Authority's Represenigtive considers that the proposed DRS Timelable is not
consistent with the principles set oul in Appendix 2 o Schedule Part 8 (Review
Procedure}, he may specify an alternative DRS Timetable thal s consistent with
those principles, which shall e as near io the BRS Timetable proposed by DBFM
Co as reasonably practicable. if the Authority's Representalive fails sither to
approve DBFM Co's proposed DRS Timetable or to spscify an alternative DRS
Timetahle within ten (10) Business Days of receipt of DBFM Co's proposed DRS
Timetable, he shall be deemed 1o have approved it.

The Authority must allow DBFM Co and relevant DBFM Co Parties access to the
Site and the Facilities:

23.17.1 for the purpose of monitoring the carrying out of Authority's Maintenance

Obtigaticns; and

23.17.2 in accordance with the approved DRS Timetable for the purpose of carrying

out any of DBFM Co’s Remadial Services.

If the Authority does not allow access 1o the Site and/or the Facilities as required
pursuant 1o Clause 23.17.2, or otherwise prevents or interferes with DBFM Co and
any relevant DBFM Co Party performing the DBFM Co's Remedial Services, DBFM
Co may propose a new DRS Timetable in respect of the relevant DBFM Co's
Remedial Services and Clause 23.16 shall apply.

In carrying out and performing DBFM Co's Remedial Services, DBFM Co must
comply with the standards applicable to the relevant Authority’s Maintenance
Obligations and Good Industry Practice and must use reasonable endeavours to
match colours and other finishes to those that currendly exist in the relevart part or
parts of the Facilities.

The Authority must reimburse DBFM Co all reasonabls costs that it incurs in
carrying out and performing DBFM Co's Remadial Services in accordance with this
Clause 23.

Notwithstanding the terms of Clauses 23.13.5 to 23.19 above, DBFM Co is
responsible for:

23.21.1 making good any defecls in plaster and other inlerior wall and ceiling

finishes and decoration and floor coverings referred to in Clause 23.13.2
provided by DBFM Co as part of the Waorks of in implementing an Authority
Change, caused by defective design or workmanship in the carrying out of
the Works or in implamenting the Authority Change; and

23.21.2 making good any defects in plaster and other inferior wall and ceiling

finishes and decoration and floor coverings reforred to in Clause 23.13.2
provided by OBFM Co as part of the Works or in implementing an Authority
Change {whether or nof these have subsequenily been replaced or repewed
by the Authority and things referred fo in Clause 23.13.3) conseguential on
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23.22

any Programmed Maintenancs or Unprogrammed Mairntenance or any act or
omission of DBFM Co,

The Authority and BBFM Co shall co-operate with each other to coordinate any
activities that the Authority proposes to undertake to implement any of the
Authority's Maintenance Obligations and DBFM Co's Programmed Maintenance
and DBFM Co must inghude the Authority’s intentions with regard to performing the
Authority's Maintenance Chiigations in the Schedule of Programmed Maintenance
for each Contract Year.

Energy for Repairs

23.23

2324

2325

Subject to Clause 23.24, the Authority is entitled to be relmbursed by DBFM Co for
costs incurred by the Authority for Ulilities supplied to the Faciliies during the
Operational Term that are consumed in the process of DBFM Co or any DBFM Co
Party carrying out operalions to rectify an Availability Fallure.

For the purpose of applying Clause 23.23 the cost of each Utdlity shall be
considered separately and Clause 23.23 shall not apply if the costs concerned, in
raspect of the periicular Avallability Failure, do not sxcead the daily average cost
based on bills paid by the Authority to the supplier of the relevant Utility to the
Facilities over the most regent 12-month period for which figures are available. if
the parlicular Avallability Faillure ooours prior to the first anniversary of the Actual
Completion Date then the daily average cost based on bills paid by the Authority o
the supplier of the relevant Utility shall be calculated by reference to the period
from the Actual Completion Bate to the date of the Availability Failure.

Where the Authority claims reimbursement of Utlities costs pursuant to
Ciause 23.23 it must reasonably estimale those costs using ali aveilable evidence
and serd DBFM Co a statement showing its calculation of the amount claimed
along with its supporting evidence, Unless DBFM Co disputes the staternent within
ten (10) Business Days of receipt, the Authority will be entitied, o set-off pursuant
to Clause 34.6, the amount claimed.

24, MONITORING OF PERFORMANCE

Monitoring

24.1

24.2

in carrying out the Bervices, DBFM Co shall, and shall procure that all DBFM Co
Parties and any other persons for whom & is responsible shall, comply with the
provisions of Schedule Part 12 {Service Requirements).

DBEM Co shall be responsible for monitoring its performance of this Agreement
during the Operational Term, in the manner and gt the frequencies sat out in
Schedule Part 12 {Servive Requirements). DBFM Co shall provide the Authority's
Representative with retevant particulars of any aspects of its performance which
fai to meet the requirements of this Agresment {unless otherwise notiffed in writing
by the Authority). The Authority may at alf reasonable times ohserve, inspect and
satisfy itself as to the adequacy of the menitoring procedures {including without
limitation carrving out sample cheeks).

Grounds for Warning Notices

24,3

If at any time during the Operational Term {(other than by reason of a Force
Majeure Event, a Relief Event or an Emergency):

24.3.1  the total Deductions for any Contract Month amount to more than 0.60% per

cent of the Annuat Service Fayment for the current Contract Year, or

2432 the total Deductions in each of any three Contract Months in any six

UK-211443790.1

consecutive Confract Months amount to more than 0.47% per cent of the
Anmnual Service Payment for the current Contract Year;
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the Authority’s Represantative may serve a Warning Notice on DBFM Co, provided
always that, to give DBFM Co time fo take appropriate rectfication measures, the
Aathorily's Represeniative shall not be entified:

{a) o serve morg than one Warning Notice in any month;

{h) fo serve a Warning Nolice in any two consecutive months to the
extent that the same event has contributed to the Authority's right
to serve the Warning Nofice, but provided that DBFM Co
demonstrates to the Authority that if has taken &l reasonable steps
to remedy the cause of thal event.

Warning Notices Disputes

244

if DBFM Co disputes that the Authority was or is entifled to serve 3 Warning Nolice,
BBFM Co may refer that dispute for determination under the Dispute Resclution
Procedure for resolution. if, after the Authority's Representative issues a Warning
Notice, the parlies subsequently agres, or it is determined under the Dispute
Resolution Procedure that the Warning Notice was served without justification, that
Warning Notice shall be recalled or shall be cancelled and deemead not to have
been served,

Authority’s remedial rights

245

24.6

247
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The provisions of Clauses 24.6 to 24.8 {inclusive) shall apply if the Authorlly, acling
reasonably, considers that # needs to take action in connection with the Services:

24.5.1 because of an immediate and seripus threat to the health or safely of any

user of the Facilities; or

2452 o prevent or address material interruption in the provision of ane or more of

the Services; or

2453 because of a risk of the ability of the Authority or any Community Services

Provider to provide the relevant Community Services being prejudiced o a
material degres,

# any of the circumstances set ot in Clause 24 .3 arise {without prejudice to s
righds under Clause 40 (DBFM Co Eveni of Defaull) or any other express rights
under this Agreement) and the Authority wishes to take action (either by itself or by
engaging others), the Authority shall notify DBFM Co in writing of the following:

2461 the action it wishes to take;

24.6.2 the reason for such action;

24.6.3 the date it wishes to commence such action;

2464 the time pariod which it believes will be necessary for such action; and
2465 tothe extent practicable, the effect on DBFM Co and its obligation io provide

the Services during the period such action is being taken.

Following service of such notice, the Authority shall take such action as has been
notified under Clause 24.6 and any consequential additional action as it reascnably
believes is necessary {together, the “Required Action”) and DBFM Co shall give
all reasonable assistance 1o the Authority while it is taking the Required Action. To
the extent that the Authorily performs any of the obligalions of DEFM Co hersunder
or underiakes iasks that would otherwise be underiaken hy DBFM Co pursuant lo
this Agreemeni, the Authority shall perform such obligations or yndertake such
tasks to the ssme standard as would be required of DBFM Co under the terms of
this Agreement.

3



24.8

24.9

if the Required Action is taken other than as a result of a breach by DBFM Co of its
obligations under this Agreement, then for so long as and to the extent that the
Required Action is taken, and this prevents DBFM Co from providing any part of
the Services:

2481 DBFM Co shall be relieved from its obligations to provide such part of the

Services,; and

24.8.2 inrespect of this peried in which the Authority is taking the Required Action

and provided that DBFM Co provides the Authority with reasonable
assistance (such assistance toc be at the expense of the Authority to the
extent that additional costs are incurred), the Monthly Service Payments due
from the Authority to DBFM Co shall equal the amounts that DBFM Co
would receive if it were satisfying all of its obligations and providing the
Services affected by the Required Action in full over that period and the
Authority shall indemnify DBFM Co against all Direct Losses sustained by
DBFM Co as a result of the Authority taking the Required Action.

If the Required Action is taken as a result of a breach by DBFM Co of its
obligations under this Agreement, then for so long as and to the extent that the
Required Action is taken, and this prevents DBFM Co from providing any part of
the Services:

24.9.1 DBFM Co shall be relieved of its obligations to provide such part of the

Services; and

249.2 in respect of the period in which the Authority is taking the Required Action,

the Monthly Service Payments due from the Authority to DBFM Co shall
equal the amounts DBFM Co would receive if it were satisfying all of its
obligations and providing the Services affected by the Required Action in full
over that period, less an amount equal to all of the costs incurred by the
Autharity in taking the Required Action (including, without limitation, an
appropriate sum in respect of general staff costs and overheads).

Emergencies

2410

2411

If an Emergency arises during the Operational Term which cannot be dealt with by
performance of the Services, the Authority may instruct DBFM Co to procure that
such additional or alfernative services are undertaken by DBFM Co as and when
required by the Authority to ensure that the Emergency is dealt with and normal
operation of the Facility resumes as soon as is reasonably practicable.

The cost of any additional or alternative services provided by DBFM Co under
Clause 24.10 shall be borne by the Authority and paid in accordance with
Clause 34 (Payment). The Authority will not be entitled to levy Deductions in
respect of any failure to provide the Services to the extent that such failure arises
by reason of DBFM Co’s compliance with Clause 24.10.

25. TUPE AND EMPLOYMENT MATTERS

251

25.2

UK-211443720.1

The Authority and DBFM Co agree that there are no individuals presently
employed by the Authority or any other sub-contractor of the Authority whose
contracts of employment will, by virtue of the transfer to DBFM Co of responsibility
for provision of (or procuring the provision by Service Providers of) any of the
Services in accordance with this Agreement and in accordance with the Transfer
Regulations, have effect after the date or dates of such transfer as agreed by the
parties (each a “Relevant Service Transfer Date™ (or at any other time) as if
originally made between those persons and the relevant Service Provider.

If it is subsequently agreed or determined that there are persons presently

employed by the Authority or any other sub-contractor of the Authority whose
confracts of employment do have effect after the Relevant Service Transfer Date
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as if originally made belwean those persons and the relevant Service Provider
{“Transferring Staff”) then:

25.2.1 the Authority shall within ten {10) Business Days of the date on which it was

so agreed or determined have the opportunity to offer or procure the offer of
& position as an employae of the Authority to some or all of the Transferring
Staff;

26822 DBFM Co shal procure that no person to whom the Authority has offered a

position in accordance with Clause 25.2.1 shall be dismissed by reason of
redundancy untl the period for acceplance of such offer has expired and the
person in question has not accepled such offer; and

2523 subject to Clauses 252.1 and 2522, DBFM Co or any Service Provider

shall be entitled to dlsmiss any or all of the Transferring Staff by reason of
redundancy provided that DBFM Co shall use and shall procure that any
Service Provider shall carry out in the reguired manner any obligation to
consult with the Transferring Staff or any of them, or their respective
representatives, and shall use ali reasonable endeavours to mitigate the
amount of any costs payable in respect of the Transferring Staff or their
dismissal.

The Authority shall indemnify DBFM Co against any costs referred fo in Clause 252.3
reasonably incurred by DBFM Co (or by a relevant Service Provider and for which DBFM Co is
responsible) and shall reimburse any costs reasonably and properly incurred by DBFM Co or
the Service Provider in employing any Transferring Staff prior to the expiry of the period referred
to in Clause 25.2.2,

Compliance with Law and Authority Policles

25.3

254

DREM Co shall comply and shall procure that each Service Provider and all
persons employed or engaged by a Service Provider in connection with the
provision of any Service shall comply at all times with the Law on health and safety
at work and on anti-discrimination and equal gpportunities.

DBFiM Co shall procure that each Service Provider takes all reasonable sieps o
procure that all persons including any employed or engaged by a Service Provider
in connection with the provision of any Service shall, so {ar as applicable, comply
with the Aulhorily Policies as regards health and safely at work {including the
Authority Policy regarding smoking) and with those relating to anti-discrimination
and equal opportunifies {including those relating to harassment). DBFM Co glso
shall take and shall procure that every Service Providar shall take all such staps as
the Authority may reasonably require, which shall include co-operation with action
proposed or taken by the Authority, to ensure that the Authority complies with ifs
duty under Section 3(1) Health and Safety at Work Act 1974 regarding the conduct
of the undertaking of the Authority.

OBFN Co Indemnities

2585
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DBFM Co shall indemnify and keep indemnified in full the Authority and, at the
Authority’s request, each and every service provider who has or shall provide any
service equivalent to any of the Services against:

2551 clalms in respect of afl emoluments and all olher cortraciual or statutory

payments uripaid by DBFM Co or a Servica Provider to any person entitled
to such payments from DBFM Co or a Service Provider who is or has been
smployed or engaged by DBFM Co or any Service Provider on or after the
Relevant Service Transfer Date but prior to the date of expiry or termination
of this Agreement, and zalt income tax and pension and national insurance
contributions pavable thereon; and
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25.8.2 insofar as Clause 25.5.1 does not apply, all Birect Losses incurred by the

Authorily 85 a result of any claim against the Authority in respect of any
lability to any person who is or has been smployed or engaged {(whather as
a conssquence of the Transfer Regulations or of the provisions of this
Ciause 25) by DBFM Co or any Service Provider in connection with the
provision of any of the Services, where such claim arises as a result of any
act or omission of DBFM Co or the Service Provider occurring after the
Relavant Service Transfer Date and before the axpiry or termination of this
Agrearment;

BUT the indemnities in Clauses 25,51 and 25.5.2 shall not apply to the extent that the claim
arises from a wrongfid act or omission of the Authority or is in respect of sums for which the
Authority is liable pursuant to Clause 25.2.

25,6

Clause 49,3 (Conduct of Claims) of this Agreement shall apply where any claim is
made in respect of the indemnities given by DBFM Co under Clause 25.5 (DBFM
Go Indemiities).

Position on expiry or earlier termination of this Agreement

25,7

25.8

25.9

2510

UK-2114437801

O the expiry or earlier termination of this Agreement, the Authority and DBFM Co
agree that it is their intention tha the Transfer Regulations shall apply in respect of
the provision thereafter of any service equivalent to a Service but the position shall
be determined in accordance with the Law at the date of expiry or termination as
ihe case may be and this Clause is without prejudice to such determination.

DBFM Co shall not and shall procure that no Service Provider shall make any
material change to the terms and conditions of employment of any person
empioyed in the provision of any Servies, fransfer any person employed in the
provision af any Service to another part of its business, or malerially increase or
decrease the number of such persons:

2581 within the period of twelve months immediately preceding the expiry of this

Agreemeni, or

2582 within the period of twelve months before the termination of this Agreement

or, i shortet, during the period of notice of termination

without the Autherity’s consent {which shall not be unreasonably withheld), except if
such change Is required by Law,

if the Transfer Regulations do not apply on the expiry or earlier termination of this
Agreement, the Authority shall ensure that each new provider of a service
equivalent to a Service on or affer the expiry or cardier termination of this
Agreement (including the Authority} shalt offer employment fo the persons
ampiloyed by BBFM Co or a Service Provider in the provision of the Service
immadiately before the expiry or earlier termination of this Agreement and shall
indemnify DBFM Co or a Service Provider for Direct Losses any of them may suffer
or incur as & result of its fallure o do s0, and for any costs, claims or liabilifies for
redundancy payments (whether statutory or contractual).

if an offer of employmant is made in scoordance with Clause 25.9 the employment
shall be on the same terms and condilions as applied immediately before the
expliry or earller termination of this Agreement including fuli continuity of
employmert, except that the Authority or other new service provider may at its
absolute discretion not offer such terms and conditions if there has been any
change to the terms and conditions of the persons concerned in breach of
Clause 25.8.



26, [NOT USED]

27. SITE SECURITY AND PERSQONNEL ISSUES
Agcoss
271 The Authority shaill have the right to refuse admitiance to, or order the removal

272

27.3

274

from, the Facilities of any parson employed by {or acting an behalf of) DBFM Co,
any DBFM Cg Party or any sub-contractor whose presence, in the reasonable
opinion of the Autharity, is likely to have a matarial adverse effect on the provision
by the Authority andfor any Community Services Provider of the relevant
Community Services at the Facilities or who is not a fit and proper person {o be in
ihe Facilities.

Action taken under Clayse 27.1 shall korthwith be confirmed in writing by the
Authority to DBFM Co and, to avoid doubt, shall not relieve DBFM Co of any of iis
obiigations under this Agreament.

If and when go directed in writing by the Authority, DBFM Co shall within twenty
(20) Business Days provide a list of the names snd addresses of all persons it
expects may require admission in connection with this Agreement, to any premises
occupied by the Authority, specifying the capacities In which those persons are
concerned with this Agreementi and giving such other particutars as the Authority
may reasonably require,

The decision of the Authority as to whether any person is o be refused admission
shait be final and condlusive.

Authority Policies

27.5

2186

21.7

DBFM Co shall, and shall procure that all DEFM Co Parties shail, comply at all
times with the Authority Policies.

The Authority shall notify DEFM Co of any proposed change to the Authority
Policies as soon as practicable {and, in any event, prior io such change taldng
effect) and consuit with DBFM Co. Sublect to Clause 27.7, such change shall take
effect as a Change in accordance with Schedule Part 16 {Change Frofocoll,

The Authority may, at its sole option, notify DBFM Cao that DBFM Co shall not be
obliged to comply with any change to any Authority Policy and that DBFM Co
should continue to comply with the relevant Authority Palicy prior fo any change in
which case such change shall not take effect as a Change in accordance with
Schedule Part 18 {Change Profocol),

Resources and training

278

279
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DBFM Co shali progure that:

27.81 there shall at all times be a sufficient number of steff {including all relevant

grades of supervisory staff} engaged in the provision of the Services with the
requisite tevel of skill and experience. To avoid doubt, this obligation shalt
include ensuring that there are sufficient staff to cover periods of holiday,
sickness, other absence, and anticipated and actual peaks in dermand for
each of the Services; and

27.8.2 gl staff receive such training and supervision as is necessary to ensure the

proper performance of this Agreement and compliance with all health and
safety rudes, procedures and requirements.

[Not Used].
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Convictions and disciplinary action

2710

27.114

2712

27.43

2744

DEFM Co {to the extard permitted by Law) shall pracure that all polential staff or
persons performing any of the Project Operpfions who may reasonsbly be
expected in the course of thelr employment or sngagement to have access to
children, the elderly andfor vuinerable adults:

27.10.1 are guestioned concerning their Convictions; and

27.10.2 arerequired o complete a Protecting Vulnerable Groups Scheme form.

DBFM Co shall procure that no person who discloses any Convictions, or who is
found fo have any Conviclions foliowing the completion of & Profecting Vuinerable
Groups Scheme form, in either case of which DBBFM Co or a Serviee Provider s
aware or ought to be aware is employed or engaged in the provision of the Project
Operations without the Authority’s priar written consent (such congent not to be
unreasonably withheld or delayed).

DBFM Co shall procure that the Authorily is kept advised at all times of any person
employed or engaged by DBFM Co or any Service Provider i the provision of any
of the Project Operstions who, subsequent to hisfher commencement of such
amployment or engagement, recelves a Conviction of which DBFM Co or a Service
Provider becomes aware or whose previous Convictions become known to DBFM
Go or a Service Provider,

The Authority’s Representative (scling reasonably) may instruct DBFM Co to
procure that appropriate disciplinary action is taken against any employee of DBEFM
Co or any Sub-Confractor (in accordanece with the terms and conditions of
employment of the employee concerned) who misconduects himself or is
incompetent or negligent in his duties or whose presence or conduct on the Site or
at work is otherwise considered by the Authority's Representative (acting
reasonably) to be undesirable. The Authority shall co-operate with any such
disciplinary proceedings and shafl be advised in writing by DBFM Co of the
oufcome.

GBFM Co shall procure that there are set up and maintained, by # and by all
Service Providers, personnet policies and procedires covering all relevant matiers
{including discipline, grievanee, equal oppertunities and health and safefy). DBFM
Co shall procure that the terms and the implementation of such policies and
procedures comply with Law and Good Industry Practice and thai they are
published in writlen form and that copies of them {and any revisions and
amendments to them) are ferthwith issued to the Authority.

Management

2715

27186

DBFM Co shall consult with the Authority in retation to the selection procedure for
DEFM Co’s Facility Manager and such person shall not be appointed {or replaced)
without the prior wrilten consent of the Authority {such consent not o be
unreasonably withheld or delayed).

DBFM Co shall provide, ang shall procure that all Service Providers provide, to the
Aurthority upon request details of their respective management organisations,

[ists and Records

2T A7
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DBFM Co shall procure that the Aulthority's Representative shall at aHl reasonable
fimes have access 1o all material detalls In respect of Al employees of DBFM Co or
any Service Provider engaged in the provision of the Services including numbers
and categories of staff employed to perform the Services and including in respect
of sach such empioyee:

27171  details of qualifications; and
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27.17.2 details of training undertaken by the employee.
Health Requirements
2718  [Not Used)
27.19  [Not Used]
2720 [Not Uised]
27.21 [Mot Used}
28, STOCKS CONSUMABLES, MATERIALS AND EQUIPMENT

Standards

28.1 Ali goods, equipment, consumables and materials which are {o be used in the
provision of the Services shall be of satisfactory quality.

28.2 DBEFM Co shall ensure that the goods, equipment, consumables and materials
used by it or any Sub-Contractor in connection with the provision of any of the
Services (each as a distinct and separate obligation) are:

2821 maintained in a safe, sewviceable and clean condition in accordance with
Good Industry Practics;

2822 of the type specified in the Service Level Specification andior the Method
Statements (where appropriate); and

28.2.3  In compliance with any relevant rules, regulations, cades of practice and/or
British or European Standards,

and shall, as soon as practicable after recelving a request from the Authority's
Representative, supply o the Authority's Representative evidence to demonstrate its
complance with this Clause 28.2.

28.3 DBFM Co shall procure that sufficient stocks of goods, consumables, eguipment
ahd materials are held in order to comply with its obligations under this Agreement,

Hazardous substances and materials

28.4 EBFM Co shall nof insiall, keep or use In or on the Faclities any materials,
eguipment or apparatus the instailation, kesping or use of which is likely to cause
(or in fact causes):

28.4,1  material damage fo the Facilities;

2842 dust, noisa or vibration constiiuting a nuisance {o the owners andfor
nocupiers of any properly adivining or near 1o the Fasilities; or

28.4.3 the generalion, accumulation or migration of any hazardous substance in an
unlewiul manner whather within or outside the Facilities,

and shall use all reasonable endeavours to énsure (by directions to staff and
otherwise) that all materials, equipment or apparatus in or on the Facilities is operated
so as to minimise noise and vibration likely to cause annoyance or disturbance and
the unlawful generation or migration of any hazardous substance.

28.5 DBFM Co shalf not bring in or on {o {or keep or maintain in or on} the Facilities any

hazardous materials or equipment without the prior written consent of the Authority
and uniess DBFM Co has complied with all relevant Law,
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8.6

28.7

258.8

UK-211443790.1

Without prejudice to the generality of its obligations, DBFM Co shall:

28.6.1 procure thatl all hazardous materials and equipment used, by it or by a Sub-
Contractor or used on behalf of any of them, or stored, by it or by & Sub-
Contractr or siored on behalf of any of them, on the Sile are kepl in
acoordanee with all relevant Law and Good industry Praclice, properly and
securely iahelled and slored, under appropriste supervision and used only
by appropriately frained and competent stafl; and

28,6.2  use i practicable and reasonable means to:

{a) prevent or counteract, 1o the satisfaction of the Authority’s
Representative, the unlawful emission of any such hazardous
substance;

{b) avoid the unlawful discharge inte any conducting media serving tha
Favilities of any harardous subsiance;

{o} prevent the unlawful generation, accumulation or migration of any
hazardous substance at or from the Facilities; and

{d) prevent any environmental claims arising or any circumstances
anising likely 1o result in any environmenta! claims,

in so far as any such hazardous substance is, or should be, under the

control of DBFM Co pursuant to this Agreement.

The Authority shall:

28.7.1  procure that all hazardous materials and equipment used, by it of by any
Authority Party or used on behalf of any of them, or stored, by it or by any
Authority Party or stored on behalf of any of them, on the Site are kept in
acoordance with all relevant Law and Good Indusiry Practice, properly and
securely labelled and stored, under appropriate supervision and used only
by appropristely trained and competent staff; and

28.7.2 wuse ali practicable and reasonable means to:

{a) prevent or counteract the untawful emission of any such hazardous
substance;

{b) avaid the unlawful discharge into any conducting media serving the
Facilities of any hazardous substance,

H{] prevent the unlawful generation, accumulation or migration of any
hazardous substance & or from the Facilifies; and

(d) prevent any environmental claims arising or any circumstances
arising iikely to result in any environmental claims,

in so far as any such hazardous substance is, or should be, under the

contral of the Authority,

The Authority shail:

2881 maintain 3 COSHH register for the Facilities, which shail be up-io-date at ail
times;

28.8.2 ensure that a copy of the COSHH register is kept at the Facilities; and

28.8.3 ensure that a further copy of the COSHH register is given to DBFM Co as

often as it is changed.
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28.9 DBFM Co shall notify the Authority of all relevant substances that will be stored or
used at the Facilities by DBFM Co or any DBFM Co Party that would normally be
included on a COSHH register prior to them being brought 1o the Facilities.
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PART 7: DELAY EVENTS, RELIEF EVENTS AND FORCE MAJEURE

23, DELAY EVENTS

28.1

28.2

29.3

UK-211443790.1

i, at any time, DBFM (o becomes aware that there will be {or is likely io be} 2
delay in completion of the Waorks, DBFM Co shall forthwith give nolice to the
Authority's Hepresentative to that effect specifying the relevant delay or
impediment. In relation o any such delay or impediment if the Authority's
Representative is satisfied, or it is determined in accordance with Schedule Part 20
(Dispute Resolution Procedure), that such delay or impediment has arizen as a
result of the ocourrence of a Delay Event, then, subject to Clause 29.2, the
Autharity's Representative shall allow DBFM Co an extension of time equal {4 the
defay or impediment caused by such Delay Event {taking into account reasenably
forsseeable consequences of the Delay Event) and shall revise the Completion
Date accordingly but to avoid doubt, there shall be no extension to the Projedt
Term as g result of any such delay or impediment,

if DBFM Co is {or claims to be) affected by a Delay Event:

2921 it shall {and shall procure that the DBFM Co Parties shall) take and continue

to take all reasonable steps to eliminate or mitigate the consequences of
such an event upon the performance of its obligations under this Agreement
and, where relevant, resume performance of its obligations affected by the
Delay Event as soon as practicable; and

26.2.2 it shafl neither be ralieved from liability under this Agresment nor snitied to

any extension of time for the purpose of Clause 28 (Delay Events) to the
extent that it is delaved or impeded due to its failure {if any) to comply with
Hs obligations under Clause 20.2.1 above.

For the purposes of this Agreement, a Delay Event means any of the following fo
the extent in each case that there will be {or is likely to be} a delay in completion of
the Facilities:

29.3.1 the peourrence of 2 Qualifying Changs in relation fo which it has been

agreed or determined that the imptementation of the Authority Change would
delay the compietion of the Faciillies;

29.3.2 any breach by the Authority andior any Authorily Party of any of the

Authority's express obligations under this Agreement to the extent in each
case that any such breach is not caused, or contributed to, by DBFM Co or
any DBFM Co Party;

29.3.3  the sexecution of works on the Site not forming part of this Agreament by the

Authority or any confracters employed by the Authority:

28.3.4 opening up of the Waorks pursuant to Clauses 13.3 to 13.7 (inclugive) where

such Works are not subsequently found to be defective {uniess it is agreed
or determined in accordance with Schedule Part 20 (Dispute Resolution
Frocedyre} that the operiing up of the Works was reasonable in the Jight of
other defects previously discovered by the Authority);

20.3.5 Force Majeure;
20.3.6  a Rallef Event;

237 a Relevant Change in Law referred to in Clause 32.3.1 (Discriminaiory

Change in Law) and Clause 32.3.2 {Specific Change in Law); or

28.3.8 the exercise of any relevant rights by any third parfy, including stalutory

undertakers andf/or adjoining proprietors (or their successors and assignees)
having equipment, apparatus, structures, cables or service media (including
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29.4

28.5

20.6

287
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public water, sewerage, drainage, eleclicity, gas, ielephone or
telecommunications) within the Site as at Financial Close which were not
apparent fram a visual inspection of the Site or which were not apparent or
could not have been apparent from the sife investigations underiaken by
PBFM Co pursuamnt (o Clause 7.3 and Clause 10 of this Agreement,

Without prejudice to the generality of Clause 298 {Defay Evenis), DBFM Co shall
give nofice in writing to the Authority's Representative as soon as it (or the
Contractor) can reasonably foresee a Delay Event occurring or, if the same is not
reasonably foreseeable, as soon as it {or the Contractor) shall become aware of a
Delay Event. DBFM Co shall within fifteen (15) Business Days after such
nolification, give further written details to the Authority's Repraesentative which shall
ingiude:

2641 astatement of which Delay Event the claim is based upon;
2842 details of the circumstances from which the Delay Event arises;
2043 details of the coniemporary records which DBFM Co will mainiain lo

subsiantiate its claim for extra time;

2344 details of the consequences (whether direct or indirect, financial or non-

financial) which such Delay Event may have upon completion of the
Facitifies; and

29.4.6 details of any measures which DBFM Co proposas to adapt to mitigate the

consaquances of such Delay Event.

As soon as possible bul in any event within ten (10) Business Days of DBFM Co
{or the Conftractor) receiving, or becoming aware of, any suppiemental information
which may further substantiate or suppart DBFM Ca's claim then, provided that the
Completion Date has not otherwise already been revised pursuant ic Clause 298.7,
DEFM Co shall submit further particulars based on such information to the
Authority's Representative.

The Authority's Representative shall, after receipt of written details under Clause
28.4, or of further particulars under Clause 249.5, be entitled by natice in writing o
reqiire DBFM Co to provide such further supporting parliculars as he may
reasonably  consider necessary. DBFM Co shall afford the Authority's
Representative reasonable facilities for investigating the validity of DBFM Co's
chaim including, without limiation, on-site inspection.

Subject Y6 the provisions of this Clause, the Authority's Represeniative shall revise
the Completion Date in accordance with Clause 208.1 {Oelay Events} as scon as
ressonably practicable and in any event within ten {10) Business Days of the later
of,

29.7.1 the date of receipt by the Aulhority's Representative of DBFM (o's notice

given in accordance with Clause 29.4 and the date of receipt of any further
particutars {(f such are required under Clause 29.8), whichever is the iater,
and

29.7.2 the date of receipt by the Authority’s Representative of any supplemental

information supplied by DBFM Co in accordance with Clause 29.5 and the
date of receipt of any further particulars (if such are required under Clause
29.8), whichaver is the later.

If DBFM Co has failed to comply with the requirements as to the giving of notice under
Clause 29.4, or has failed to maintain records or afford facllities for inspection to the
Authority's Representative, then DBFM Co shall not be entitied to any extension of
time {and the Completion Date shali not be revised) in respect of any period of delay
by DBFM Ca in giving notice or providing information under Clause 29.4 andfor to the
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axtent that its faillre to maintain records of afford faciitics for inspection fo the
Authority's Representative has prevenied the Authority's Represeniative from
agsessing the consequences of the Delay Event.

29.8 I;
2681 the Authority's Representative declines to fix a revised Completion Date; or
29.8.2 [DBFM Co considers that a different Completion Date should be fixed; or
29.8.3 thereis a disagreement as to whether a Delay Event has occurred,

then DBFM Co shall be entifled to refer the matter for determination in accordance
with Schedule Part 20 {Disptie Resolution Procedure).

Compensation

29.8 if the Delay Event is a Compensation Event DBFM Co’s sole right to compensation
shall be as provided for in Clauses 28.11 o 28.13 inclusive. To avoid doubt, no
other Delay Event shall entille DBFM Co 1o receive any compensalion save 3%
nihervise exprassly provided in:

2081 Schedule Part 16 {Change Profocol) in the case of a Delay Event referred to
in Glause 29.3.1 (subject always to the provisions of Clause 32 {Changes in
Law)} or

29.8.2 Clause 32 {Changes in Law)} in the case of & Delay Event referred fo in
Clause 28.3.7;

2083 [NotUsed].
2910  For the purposes of Clause 29.9, a Compensation Event means:

29.10.1 ahy Delay Event referred to in Clause 26.3.2, Clause 20.3.3, Clause 20.3.4,
for which, in each case, it has been agreed or determined pursuant to this
Clause 29 (Delay Events) that DBFM Co is entitled to an extension of tims,
or

29.10.2 in the period prior o the Actual Completion Date, in circumstances where
thers is no delay in completion of {he Facilifies any breach by the Authority
andfor any Authority Party of any of the Autharity's express obligations under
this Agresment o the exient that such breach is not caused, or contributed
o, by DBFM Co or any DBFM Co Party;

29.10.3 [Not Used],

2041 SBubiect to Clause 2812, f # is sgreed, or delermined, that there has been a
Compengation Event, and DBFM Co has incurred loss {including loss of revenue)
andfor expense as a direct result of such Compensation Event, DBFM Co shall be
entitied {o such compensaticn as would place DBFM Co in no better or worse
position than it would have been in had the relevant Compensation Event not
gcctrred. DBFM Co shall promptly provide the Authority's Representative with any
additional information he may require in order to determine the amount of such
compensation.

2012 DBFM Co shall take all reasonable steps 30 as to minimise the lnss and/or
expense referred to in Clause 28,11 In relation to any Compensation Event and
any tompensation payable shall:

29,121 exclude any amounts ineurred or to be incurred as 2 result of any failure of
DBFM Co {or any DBFM Co Party) to comoly with this Clause 22.12; and
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29.13

30. RELIEF EVENTS

30.1

30.2

UK-211443780.1

29.12.2 be reduced by any amount which DBFM Co has recavered or will recover

under any insurance policy (or would have recovered if it had complied with
the requirements of this Agreement or of any policy of insurance required
under this Agreement) which amount, to avoid doubt, shall not include any
excess of decductibles or any amount over the maximum amount insured
applicable to any such insurance policy.

The amount of any compensation dus to DBFM Co under Clause 29.11 shall be
agreed belween the parties or, failing agreement, determined pursuant to Schedule
Part 20 {Dispute Rasolution Procedurs) and such compensation shall be payable:

28,131

26.132

in respect of compensation for a Compensation Event to the extent resuliing
in Capital Expenditure being incurred the Authority shall compensate DBFM
Co for the actual Capital Expenditure incurred by DBFM Co within twenty
(20) Business Days of its receipt of a written demand accompanied by a
valid VAT invoice for the same by DBFM Co supported by all relevant
information; and

in gt other cases in accordance with Seclion 8 {Changing the Financial
Modal} of Schedule Part 18 (Chaengs Profocol} as if 3 Relevant Event had
taken place.

For the purposes of this Agreement, subject to Clause 30.4, Rellef Evenls mean
any of the following events:

3011

a0.1.2

30.1.3

30.1.4

3015

30.1.6

30.1.7

fire, explosion, lighining, storm, tempest, flood, bursting or overfiowing of
water fanks, apparatus of pipes, ionising radiation (to the extent it dogs not
constitute Foroe Majeure), earthquake, riot or ¢lvil commaodion;

failure by any statutory undertaker, utility company, tocal authority or other
like body to carry out works or provide sarvices;

accidental loss or damage io the Works sndfor Faciiiies or any roads
servicing the same;

without prejudice to any obligation of DBFM Co {o provide siand by power
faciiities in accordance with the Authority's Consiruction Requirements, the
Service Level Specification, failure or shortage of power, fuel or transport;

bisckade or ernbargy falling short of Force Majeurs;

the discovery of fossils, antiquities and human remains requiring action in
accordance with Clause 139 {(Fossifs and Antiquities); or

official or unoflicial skrike, lockout, go slow or other dispute in each case
generally affecting the construction, building maintenance or faciities
management industry (or a significant sector of that industry),

provided in sach case that such avent does not arise (directly or indirectly} as a result
of any wilful act or default of the party claiming relief andfer (i) in the case of DBFM Co
claiming relief, any DBFM Co Party and (if) in the case of the Authority claiming relief,
any Authority Party.

Subject to Clauses 30.3 and 30.4, no right of termination shall arise under this
Agreement by reason of any failure by a parly to perform any of its obligations
under this Agreemant to the extent that such failure to perform oocurs because of
the occurrence of & Rallef Event {and, to avoid doubt, and without prejudics to
Clause 30.9, unless expressly stated fo the contrary in this Agreement, it is
acknowledged that ail other rights and obligations of the parties under this
Agreement remain unaffected by the oceurrence of a Relief Event).
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Mitigation

304

Without prejudice to DBFM Co's rights under Clause 29 {Dslay Evenis), DBFM Co
shalt anly be relieved of #s failure to perform obligations under Clauses 12 {The
Design, Construction and Cormmissioning Process), 13 (Right of Access of
Authority's Representative}, 14 (Programme and Dates for Completion), 17 {Pre-
Completiorr Commissioning and Completion) and 29 (Defay Events) caused by
Delay Events in accordance with Clause 29 (Defay Events).

Where a parly is {or ciaims to be} affected by a Reliaf Event:

30.4.1 it shall take all reasonable steps to mitigate the consequences of such an

event upon the performance of its obligations under this Agreement, resume
performance of its obligations affected by the Relief Event as soon as
practicable and use all reasonable endeavours to remedy iis fallure to
parform, and

30.4.2 it shall not be enlitled to rely upon the ralief afforded {o it pursuant fo

30.5

30.6

30.7

308

308

Clauge 30.2 of this Agreement {o the exient that it is not able {o perform, or
has not in fact performed, its obligations under this Agreement dus o s
failure (if any) to comply with ifs obligations under Clause 30.4.1 above.

The party claiming rellef shall serve written notice on the ather party within five (8)
Business Days of It becoming aware of the relevant Relief Event. Such initial notice
shall give sufficient detalls to identify the particular event Claimad to be a Relief
Event.

A subsequent written notice shall be served by the party claiming relief on the other
party within a further five (8) Business Brays of the notive referred to in Clause 36.5
which shall contain such relevant information relating to the failure to perform {or
delay in performing} as is available, including {without iimitation) the effect of the
Relief Event on the ability of the party to perform, the action being taken in
accordance with Ciause 30.4, the date of the accurrence of the Relief Event and an
estimate of the period of {ime required to overcome it (and/for its effects).

The party claiming refief shall notify the other as soon as the conseguences of the
Relief Event nave ceased and of when petformance of its affecied obligations can
be resumed.,

i, following the issue of any notice referred to In Clause 30.6, the party claiming
relief receives or becomes aware of any further information relating to the Relief
Event {(andfor any fallure to perform), It shall submit such further information to the
olhier party as soon as reasonably possible,

To avoid doubt, and subject o any other express provision of this Agreement, the
occurrence of a Relief Event shall not entitie DBFM Co to any compensation.

31. FORCE MAJEURE

311

For the purposes of this Agreement, Force Majsure means any of the following
events or clrcumstances:

3111 war, civil war, armed conflict of terrorism; or

31.1.2  nuclear contamination unless in any case DBFM Co andfor any DBFM Co

Party is the source or the cause of the contamination; or

3113  chemical or biclogical contamination of the Works andfor the Facilities

andior the Sile from any of the avents referred fo in Clause 31.1.1 above; or

314 pressure waves caused by devices travelling at supersonic speeds,

UK-211443790.1
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31.2

313

314

J1.5

31.6

N7

3.8

31.9

3110

LK-211443790.1

which direcly causes either party to be unable to comply with al or a material part of
its obligations under this Agreement.

Subject to Clauses 31.3 and 31.4 the party claiming relief shall be relieved from
liabllity under this Agreement {o the extent that by reason of the Force Majeure it is
not able to perform its obligations under this Agreement. For the avoidance of
doubt (but without prejudice to Clause 41 (Termination Resufling from Force
Majeure)) the Authorily shall not be entitied to terminate this Agreement for a
DBFM Co Event of Default if such DBFM Co Event of Default arises from a Force
Majeure Event.

Where a party is (or claims to be) affscted by an avent of Force Majeure:

3131 it shall take all reasonable steps to mitigate the consequences of such an

event upon the performance of its obligations under this Agreement, resume
performance of its obligations affected by the gvent of Force Majeure as
soon as practicable and use all reasonable endeavours to remedy its fallure
io perform; and

31.3.2 it shall not be relieved from liability under this Agreement ta the extent that if

is not able to perform, or has not in fact performed, its obligations under this
Agreement due to its fallure (if any) to comply with its obligations under
Clause 31.3.1.

Without prejudice to DBFM Co's rights under Clause 22 {Pefay Evenis}, DBFM Co
shall only be relieved from its obligations under Clauses 12 {The Design,
Construction and Commissioning Process), 13 [Right of Access of Authorily’s
Representative), 14 {Programme and Dales for Completion) and 28 (Delay Events)
by Delay Events in accordance with Clauss 29 (Delay Events).

The party claiming relief shall serve written notles on the other party within five (5}
Business Days of it becoming aware of the relevant event of Force Majeure, Such
initial notice shall give sufficient details to identify the particudar event claimed to be
an event of Force Majeura,

A subsequant written notice shall be served by the party claiming refief on the other
party within a further five {5) Business Days which shall centain such relevant
information relating to the failure to perform {or delay in performing) as is available,
including {without limitation} the effect of the event of Farce Majeure on the abiiity
of the party to perform, the action being taken in accordance with Clause 31.3, the
date of the onourrence of the event of Force Majeure snd an estimate of the period
of time required fo overcome it {and/or its effects).

The parly claiming relief shall nofify the other as soon as the consequancas of the
event of Force Majeure have ceased and of when performance of its affected
ohiigations can be resumed.

i, following the issue of any notice refarred to in Clause 31.8, the party claiming
refief receives or becomes aware of any further information refating to the event of
Force Majeure {andior any failure to perform), it shall submit such further
information to the other parly as so0on as reasonabily possibla,

Nothing in this Clause 31 shall affect the Authority’'s eniitement fo make
Deductions in the period during which any event of Force Majeure is subsisting.

The parties shall endeavour to agree any modifications to this Agreement which
may be equitable having regard to the nature of an avent or evenis of Force
Majeure. Schedule Part 20 {D¥spute Resofufion Frocedurel shall not apply to a
failure of the Authority and DBFM Co fo reach agreement pursuant to this
Clause 31.10.



PART 8: CHANGES IN LAW & CHANGES

3z CHANGES IN LAW
General
32.1 BBFM Co shall take all steps necessary to ensurs that the Project Operations are

performed in accordance with the terms of this Agreement {including, without
limitation, Clause 5.2.1} follawing any Change in Law,

Relevant Changes in Law

32.2

32.3

UR-211443780.1

Subject to Clause 32.4.3{e} and Clause 32.4.3(f} and on the oteurrence of any
Relevant Change in Law, the parties shall be entitied to seek adjustments to the
Arnual Service Payments io compensate for any increase or decrease {as the
case may be) in the net cost to DBFM Co of performing the Project Operations.
Such adjustmenis {{ any) will he ealculated In accordance with and subject to
Clause 32.4.

Relevant Change in Law means any of the following:

32.3.1

32.3.2

32.3.3

the occcurrence of any Discriminatory Change in Law having an impact on
the cost of performance of the Froject Operations;

the ooourrence of any Specific Change in Law having an impact on the cost
of performance of the Project Operations; or

the aoourrence, after the relevant date, of any Change in Law which requiras
any work of alteration, addition, demaolition or exiension or variation in the
quality or function of the Facilities which is not Maintenance Work or work
which DBFM Co would otherwise be required to undertake to comply with its
obligations under this Agreement. For the purposes of this Clause 32.3.3,
the relpvant date shall be the later to ocour of the Complelion Date and the
Actual Completion Date, save where the Actual Completion Date is delayed
by a Compensation Lvent, a Delay Event referrad o in Clause 28.31orbya
Delay Event referred to in Clause 29.3.7, in which case the relevant date
shall be the iater to ocetr of the Completion Date and the date on which the
Works would have been completed in accordance with this Agresment had
the ralevant Compensation Event or Delay Event not ccourred,

pravided that;

(&) such Change in Law was not reasonably foreseeable at the date of
this Agreement by an experienced oconfracior performing
operations similar fo the relevant the Project Operations, on the
basis of draft bills published in Government green or white papers
or other Government departmental consultation papers, bilis, draft
statutory instrumenrds or draft instrumenis or proposals published in
the Offkeial Journal of the European Union, in each case published:

(i) prior to the date of this Agreement; and

(it} in substantially the same form or having substantially the
same effect as the Relevant Change in Law, and

(b a Change in Law relating to the application for, coming inio effect,
terms, implementation, repeal, revocation or cotherwise of any
Planning Permission shall not constitute @ Relevant Change in
Eaw.
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324 On the oceurrence of a Relevant Change in Law:

3241  either parly may give nolice o the other of the cocourrence of the Relevant
Changs irs Law;

324.2  the parties shall meet within fifleen {15) Business Days of the notice referred
to in Clause 32.4.1 to consuli and seek fo agree the effect of the Relevant
Change in Law. If the parties, within ten {10) Business Days of this meeting,
have not agreed the ocourrence or the effect of the Relevant Change in Law,
either parly may refer the question of whether a Relevant Change in Law
has oceurred or the effect of any Relevant Change in Law for resolition in
accordance with Schedule Fart 20 {Dispute Resoiution Procedure); and

324.3  within ten (10} Business Days of the agreement or determination referred fo
in Clause 32.4.2 above, the Authority's Represeniative shall issue an
Authority Change Notlce and the relevant provigions of Schedule Part 16
{Charge Prolocoly shall apply except that:

(a) DBEEM Co may give notice to the Authority's Representalive that it
objects to such an Authority Change Notice only on the grounds
that the implementation of the Change would not give effect o or
comply with the Relevant Change in Law;

(b} the Authority shall (i} agree the implementation of the Low Value
Change; or (i) confirm the estimate for the Medium Value Change;
or (iif} approve the High Value Change Stage 2 Submission, {as
appropriate} in respect of the Change in accordance with the
relevant provisions of Schedule Part 18 (Change Protocof),

(c) the provisions of Clause 11 (Consents and Pilanning Approval)
shalt apply;

{d} the Authorify shall not be entitied te withdraw any Authority Change
Notice or its agreement as o the implementation of the Low Value
Change, confirmation of an estimate for the Medium Value Change
or approval of 2 High Value Change Stage 2 Submission (as
appropriate), issued in accordance with this Clause 32.4;

{3} DBFM Ce shall, withaut prejudice to its general obligation io
comply with the terms of this Agreement.

i use all reasonable endeavours o mitigate the adverse
effects of any Relevant Change in Law and take all
reasonable steps to minimise any increase in costs
arising from such Relgvant Changs in Law, and

(i} use all reasonable endeavours to take advantage of any
positive or beneficizl effects of any Relevant Change in
Law and take all reasonable steps to maximise any
reduction in costs arising from such Relavant Change in
Law; and

{f} any compensation payable, or reduction to the Annual Service
Payments, shall be cgloulated in accordance with the relevant
provisions of Schedule Part 16 {Change Protocof) provided that

{i) the amount of any compensation payable; or
(i) the amount by which the Annual Service Payment is to
be reduced,
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shall not take into account any amounis incurred or o be incurred
as a resulf of DBFM Co's failure fo comply with Clause 32.4.3(g)
above,

Gengral Change in Law

32.5 Either party may give nolice o ihe other of the need for a Change which is
necessary in order to enable DBFM Co to comply with any Change in Law which is
not a Relevant Change in Law, in which event:

3251 the parties shall mee! within fifteen {15} Business Days to consult and seek
to agree the effect of the Change in Law and any Change required as a
congequence. If the parties, within ten {10} Business Days of this maeeling,
have not agreed the occurrence or the sffect of the relevant Change in Law,
cither party may refer the question of whether a Change in Law has
occurred or the effect of the Change in Law for resclution in accordance with
Schedule Part 20 {Dispufe Resolufion Procedure); and

325.2 within ten {10) Business Days of the agreement or detarmination referred to
in Clauge 32.5.1 above the Authorily’s Representative shall, if # is agreed or
determined that 2 Change is required in order to comply with the Change in
Law, issue an Authority Change Notice and the relevant provisions of
Scheduie Part 18 {Change Protocal) shall apply except that,

(a) DBFM Co may give notice to the Authority's Representative that #
obiects to such an Authority Change Notice onlby on the grounds
that the implementation of the Change would noti give effect to or
comply with the Change in Law;

{1 the Authority shall {i} agree the implementation of the Low Value
Change; or (i} confirm the estimate for the Medium Value Change:
or (i) approve the High Value Change Stage 2 Submission, {as
appropriate) in respect of the Change in accordance with the
relevant provisions of Schedule Part 16 (Change Proifocol);

{c) the provisions of Clause 11 (Consents and Planning Approvaly
shall apply;

(d) the Authority shall not be entitted to withdraw any Authority Change
Notice or its (i} agreement as to the implementation of the Low
Value Change; or (i) confirmation of an estimate for the Medium
Value Change; or {iii} approval of a High Value Change Stage 2
Bubmission (as appropriate), issued in accordance with this
Clauss 32.5 {Gensral Changss in Law); and

(e} DBFM Co shall not be entiied to any payment or other
compensation or relief from any performance of its obligations
under this Agreement in respect of such Change in Law or
associated Change {or the consequences of either).

as, CHANGE PROTQCOL

The provisions of Schadule Paet 18 {Change Profocol) shall have effect in raspect of Changes
except as otherwise expressly provided in this Agreement.

UK~211443750.1
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34. PAYMENT

PART 9: FINANCIAL

Service Paymenis

34.1

DBRFM Co shaill not be entiled 10 receive any Monthly Service Payments until the
Paymeant Commencement Date. Subject to the provisions of this Agreement, the
Authority shall pay DEFW Co the Monthly Service Paymenis in respect of each
Contract Morth following the Payment Commencement Date in accordance with
the provisions of Clause 34 and Schedule Part 14 {(Payment Mechanism).

Invoicing and payment arrangements

34.2

UK-211443790.1

The provisions of this Clause 34.2 apply to the issue of invoices in respect of the
Monthlty Service Payment by DBFM Co under this Agreement;

34.2.1

34.2.2

34.2.3

Within five (5) Business Days of the first (1™ day of each Contract Month
DBFM Co shall submit fo the Atthority an involce {"Monthly Involce”)
aggregating the following:

{a) tha Monthly Sarvice Payment for that Contract Month, calculated in
accordance with Section 2 {Calcuiation of Service Payments) of
Schedule Part 14 (Paymant Mechanisny;

(b adjustments to reflect previous over-payments andlfor under-
paymants (each adjusted stated separatsly);

{c) any other amounts due by ong party to the other (and where owed
by DBFM Co shawing as a2 negative figure);

() any VAT payable in respedt of the above amounts;

(e any amounts awed to DBFM Co to take account of an Equal Pay

Adiustment in accordance with Clause 25.26;

(f) as a negative figure, in respect of the Monthly Inveice issued
during the final Contract Month only, an amount eguivatent to twice
the monthly average of the Deductions incurred in the previous six
Contract Months {"Estimated Deductions”),

and setting out the date of the invoice and the account to which payment is
to be made together with supporting Irformation that clearly sets oul the
derivation and calculation of amounts referred fo in the Monthly Invoice.

Bubject to Clauses 34.2.3 and 34.3 and the submission of the supporting
information refarred to in Clauss 34.21, where 3 Monthly Invoice shows a
net amount owed by the Authority to DBFM Co, the Authority shall pay the
amount of the Monthdy Invoice within twenty (20) Business Days of receipt of
a valid VAT invoice in respect thereof, Where a Monthiy Invoice shows a net
amount owed by DBFM Co to the Authority, DBFM Co shall pay that amount
te the Authority within twenty (20) Business $ays of the Monthly Invoice or,
at the option of the Authority, carry forward that amount to the next Monthly
Inveice to reduce amounts which would otherwise be owed by the Authority
to DBFM Co.

Within 10 Business Days of the Expiry Dale, DBFM Co shall provide to the
Authorily a Performance Monitoring Report in respect of tha final two
{ontract Months. if the Dedudclions Tncurred in the final two Contract Months
excead the Estimated Dedyctions, DBFM Co shall pay to the Authority an
amount egual to the excess within ten (10) Business Days of receipt of an
invoice therefor, If the Estimated Deductions exceed the Deductions incurred
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in the final two Contract Months the Authorily shall pay to DBFM Co an
amount egual to the excess within twenty (20) Business Days of receipt of
an invoice therefor.

34.2.4  On or before the twelfth (12™) day of each Contract Month DBEM Co shall

submit o the Authority a Monthly Service Rsport in respect of the
immediately preceding Contract Month, The Monthly Service Report shail
sgt out, in respedct of the immedialely preceding Confract Month;

(&) details of each and the aggregate amount of all Deductions
incurred in refation to Performance Failures;

{031 details of each and the aggregate amount of all Deductions
incUrfead In relation to Avallability Failures;

() acther information detailed in Schedule Part 12 (Service
Requirernents).

34258 The parlies shall endeavour to agree the conients of a Monthly Service

Report within ten (10) Business Days of its submission in accordance with
Clause 34.2 4, failing which either party may refer the matter to the Dispute
Resolution Procedure.

Manner of payment

34.3

Disputes

344

All invoices under ihis Agreement shall be raigsd in Pounds Sterding and the
money of account and money of payment in respect of all paymenis, Habilities and
claims {inoluding any accrued rights) under this Agreement at any time shall
remain denominated in and be made in Pounds Sterfing. All payments under this
Agreement shall be made in Pounds Sterling by electronic transfer of funds for
value on the day in question fo the bank account of the recipient {located in the
United Kingdom) specdified in the relevant invoice, quoting the invoilce number
against which payment is made.

if the Authority {acting in good faith) disputes all or any part of the Monthly Service
Paymentz caleulated in sccordance with Clause 34.2 (fnveiging and Payment
Arrangemoents), the undisputed amount of the Monthly Service Payment shali be
paid by the Authorily in accordance with Clauss 34.2 (invoicing and Payment
Arangements) ard the provisions of this Clause 34 .4 shall apply. The parties shall
use all reasonable endeavours to resolve the dispuls in question within ten {10}
Business Days of the dispute arising. If they fail so0 to resolve it, elther parly may
refer the matter 10 the Dispute Resolution Procadure. Following resociution of the
dispute, any amourt agreed or determined to have been payable shall be paid
forthwith by the Authority to DBFM Co, together with interest on such amount
caloulated in accordance with Clause 34.5 (Lale Payments),

Late Payments

34.5

SelOff

3.6

LiK-211443796.1

Each party shail be antitled, without prejudice to any other right or remedy, to
receive interest ont any payment nol duly made pursuant to the terms of this
Agreement on the due date caiculated from day to day at a rate per annum egua!
fo the Default Interest Rate and including from the day after the date on which
payment was due up to and including the dale of payment.

Subject o Clause 46.12, whenever any sum of money shall be agreed, or
determined, as due and payable by DBFM Co to the Authority, such sum may at
the Authority's discretion be deducted from or applied fo reduce the amount of any
sum then due, or which at any time afierwards may become due, to DBFM Co from
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the Authority undar this Agreement provided that the Authority has given DBFM Co
not less than five (5} Business Days’ notice of its Intention to deduct or apply such
sum.

Whenever any sum of money shalt be agreed, or determined, as due and pavable
by the Authority to DBFM Co, such sum may at DBFM Co's discretion be deducted
from orf applied to reduce the amount of any sum then due, or which at any time
afterwards may become due, from DBFM Co to the Authority under this Agresmeant
provided that DBFM Co has given the Authority not less than five {5) Business
Days’ notice of its intention to deduct or apply such sum.

35. VAT AND CONSTRUGCTION INDUSTRY TAX DEDUCTION SCHEME

VAT

3581

362

383

35.4

35.5

UK-211443790.1

All amounts stated {o be payable by sither party under this Agreement shall be
exclusive of any VAT properly chargeable on any amount.

Each party shall pay 1o the other party any VAT properly chargeable on aoy supply
made to it under this Agreement provided that it shall first have received from the
other party a valid tax invoice in respect of that supply which complies with the
requirements of Part il VAT Regulations 1985,

i either party [referred to in this Clause as the "First Party”) shall consider that any
VAT which the other party {referred to in this Clause as the “Second Parly™) claims
to be properly chargeable to the First Party In conneclion with this Agreament is
not in facd properly 0 chargeable, the First Parly shall be entiled o require the
Second Party to oblaln & clearance from the Commissioners for Revenue and
Customs (or, if relevant, such other body as is charged at the time with tha
collection and management of VAT) (referrad to in this Clause as tha
“Commissioners”) as to the VAT (if any) properly so chargeable, The Second
Party shall forthwith request the Commissioners for such a clearance.

The foliowing further provisions shall apply in respect of the application for a
clearance in atcordance with Clause 35.%;

35.4.1 prior o submilting #s request for such a clearance and any further

communication to the Commissioners in connection with the ablalning of the
clearance, the Second Party shall first obfain the agreement of the First
Party to the contents of such request and any such further communication,
such agreement not to he unreasonably withheld or defayed;

35.4.2 the Second Party shall provide to the First Party copies of all

communications received from the Commissioners in connection with the
application for a clearance as soon as praclicable after raceipt; and

354.3 the Second Parly shall use all reasonable endeavours {including without

fimitation the provision of such additions! information as the Commissionars
may require} to obtaln such s clearance as soon as reasonably practicable
following the initial request.

If & dlearance is required by the First Party under Clause 35.3, the Firat Party shall
not be obliged to pay the VAT so claimed by the Sacond Parly unless and until a
clearance s received from the Commissioners which slates that a sum of VAT {the
“VAT Sum™)} is properly so chargeable or the Commissioners state that they are not
prepared to give any clearance on the malter. In this case, then subject to
Clauses 35.8 and 35.7 and provided that the Firsi Party shall first have received g
valid tax invoice which complies with the requirements of Part Il VAT Regulations
19085 and which states the VAT Sum io be the amount of VAT chargeable fo the
First Party, the First Party shall pay the VAT Sum (and any inlerest or penaliies
atiributable to the VAT Sum} to the Second Party.
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if the First Parly disagrees with any clearance oblained pursuant to Clause 35.3 by
the Second Party from the Commissioners, then the Second Parly {provided that it
is indemnified to its reasonable satisfaction against all cosis and expenses
including interest and penalties which it may incur in relation thereto) shall take
such action and give such information and assistance to the First Parly as the First
Party may require to challenge such clearance or otherwise to resist or avoid the
imposition of VAT on the relevant supply.

The foliowing further provisions shall apply if the First Party shall exercise its rights
under Clause 35.6:

35.7.1  the action which the First Party shall be entitled to require the Second Party

to take shall Include {without imitation} contesting any assessment to VAT or
other refevant determination of the Comrnissioners before any VAT tribunal
or cour of competent jurisdiction and appesling any judgement ar decision
of any stch tribunat or court;

35.7.2 # the Second Party shall be required to pay io or deposit with the

Commissioners a sum egual to the VAT assessed as a condition precedent
to ils pursting any appeal, the First Party shall, at its election, either pay
such sum to the Commissioners on behalf of the Secord Party or on recelpt
of proaf in @ form reasonably satisfactory o the First Party that the Second
Party has paid such sum to or deposited such sum with the Commissioners
the First Parly shall pay such surm {0 the Second Party;

35173 save as specifically provided in Clause 35.5, the First Farty shall not be

obliged to pay to the Sacond Party any sum in respect of the VAT in dispute
to the Second Party or in respect of VAT on any further supplies made by
the Second Farty o the First Party which are of the same fype and raise the
same issues as the supplies which are the subject of the relevant dispute
unless and antil the final outcome of the relevant dispute is that it is either
determined or agreed that VAT is properly chargeable on the relevant supply
or supplies; and

35.7.4 the Second Party shall acoount to the First Party for any costs awarded 10

the Second Party on any appeal, for any sum paid to or deposited with the
Commissioners in accordance with Clause 35.7.2 which is repayable to the
Second Parly and for any interesi to which the Second Party is entitled in
respect of such sums.

Changes in recoverabllity of VAT

358

5.9

{UK-211443790.1

Subjest to Clause 35.8, if, following a Change in Law, DBFM Co becomes unable
to recover VAT atffributable to supplies to be made to the Authority by BBFM Co
pursuant to this Agreement, the Authority shall ensure that DBFM Co s left in no
better and no worse position than it would have been had such Change in Law not
occurred {including but not limited o making such amendments o this Agreement
as DBFM Co and the Authority shali agree acting reasonably), provided that DBFM
Co shall use all reasonable endeavours to mitigate the adverse effects of any such
Change in Law.

The provisions of Clause 35.8 shall apply only if (and to the extent that} the
Change in Law was not regsonably foresesable et the dale of this Agreement by
an experienced contracter performing operations similar to the relevant Works on
tha basis of draft bills published in Government green or white papers or other
Government departmental consullation papers, bills, drafl statutory Insiruments or
draft instruments or proposals published in the Official Journal of the European
Union, in each case published:

3581  prigr to the date of this Agreement; and

358.2 in substantially the same form as the Change iIn Law.
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Construction Industry Tax Deduction Scheme

35.10

UK-211443780.1

This Clause 35.10 (Construction Industry Tax Deduction Schieme) relates to the
Construction industry Tax Deduction Scheme:

35.10.1

35.10.2

35.10.3

35.10.4

35.10.5

35.10.6

In this Clause 35,10 {Construction Industry Tax Deduction Scheme) {but not
otherwise),

{a} “the Act” meang the Finance Act 2004;

{t ‘the Regulations™ means the Income Tax (Construction Industry
Scheme) Regutations 2005 {81 2005/2045Y;

{c} ‘the Legislation® means Chapter 3 Part 3 of the Act and the
Reguigtions, taken together;

{d} "Contractor” means a person who is a contractor for the purposes
of Chapter 3 Fart 3 of the Act; and

{e) “sub-contracter’ means a person who is @ sub-contractor for the
purposes of Chapter 3 Part 3 of the Act.

Each of the Authority and DBFM Co shall comply with the Legislation.

If any payment due from the Authority to BBFM Co under this Agreemenrt is
a contradl payment under saction 60{1} of the Acl, then the Authority, as
Contractor, shall (not later than fifteen {15) Business days before the first
such payment is due to be made) verify, in accordance with paragragh 6 of
the Reguliations, whether the sub-condractor is registered for gross payment
or for payment under deduction or is not registered under Chapter 3 Part 3
of the Act,

If any payment doe from the Authority to DBFM Co urider this Agreernant is
& contract payment under section &} 1} of the Act, then;

{a) if DBFM Co is registered for gross payment under section 63{2} of
the Act, the Authority shall make a payment to DBFM Co without
any deduction;

{b) i DBFM Co is not registered for gross paymenis under
section 632} of the Act, the Authority shall make a paymeni fo
DBFM Co, subject to the deduction of the rejevant percentage in
accordance with ssclion 61(1} of the Acl, and thereupon
Clause 35.10.6 below shall apply.

If any dispute arlses between the Autherity and BRFM Co 25 to whether any
payment due by the Autherity to DBFM Go under this Agreement is or is not
a contract payment by virlue of the exemption in Regulation 23 of the
Regulations, the parties will jointly apply to HM Revenue and Cusioms for a
written clearance and untll such clearance is received it shall be assumed
that such payment is a contract payment and the provisions of Clause 35.10
(Construction industry Tax Deduction Scheme) shall apply accordingly.

The Authority shall be entitied 1o make a deduction at the rate specified in
section §1(1) of the Act or at such other rate as may be in force from time to
time from the whole of any payment to DBFM Co {and not just that part of
such payment which does not represent the direct cost to DBFM Co or any
other person of materials used or to be used in carrving out the construction
operations to which the relevant payment relates) unless prior o making
such payment the Authority shall have received written confirmation from
HM Revenue and Customs {(obtained by and at the expense of DBFM Ca) i
a forrm which is reasonably satisfactory to the Authority directing the
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Authority to meke the deduction against only 2 specified amouni or
praportion of any such payment to DBFM Co.

36.10.7 Where any error or omission has ocourred In caloulating of making any

paymant under this Clause 3510 (Censfrucfion Indusiry Tax Deduction
Schems) then:

{&) in the case of an aver deduction, the Authority shall correct that
error by repayment of the sum over deducied to DBFM Co; and

(h) in the case of an under deduction, DBFM Co shall correct that error
or omission by repayment of the sum under deducted to the
Authorily.

35.10.8 The Authority shell send prompily fo H M Revanue & Cusfoms any returns

required by the Legislation, and shall provide o DBFM Co a payment
statement {where appropriate} andior such other information as may be
required by the Legislation in relgtion to any confract payment,

35.10.8 i compliance with this Clause 35,10 involves the Authority or DBFM Co in

38 NOT USED

riot complying with any other of the terms of this Agreement, then the
provisions of this Clause shall prevall,

3. FINANGIAL MODEL

371

37.2

Unless otherwise agraed between the parties, any amandmants to the Financial
Model shall reflect, be consistent with and be made only In socordance with the
provisions of this Agreement, and shall in all cases be sublect to the prior written
apiroval of the Authority (sych approval not to be unreascnably withheld er
detayed). In the evenl that the parties fail to agree any proposed amendrnents o
the Financial Model, the matter shall be referred for resolution in asoordance with
Scheduie Pari 20 (Dispute Resolution Procedure).

Following any amendment of the Financial Model in accordance with this
Agreement, DBFM Co shall promptly deliver a copy of the revised Financial Moded
to the Authority in the same form as the original form {or such other form as may be
agreed by the parties from time {0 ime}.

38. RECORDS AND OPEN BOOK ACCOUNTING

Recards and Reports

The provisions of Schedule Part 19 (Record Provisions) shall apply to the keeping of records
and the making of reports.

UK-211443790.1
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PART 10: TERMINATION

39. AUTHORITY EVENTS OF DEFAULT

39.1

For the purpesas of this Agreement, Authority Events of Default means any of the
following events or circumstances,

32.1.1

38.1.2

38.1.3

3614

38.1.5

the Authority is in material breach of its obligations under Clause & (Nafwre
of Land interesis) (other thah as & consequence of 2 breach by DBFM Co of
its obligations under this Agresment) and such breach materially adversely
affects the ability of DBFM Co to perform its material obligations under this
Agresmant for a continuous perind of nof less than thirty (30) Business
Days; or

the Authority fails to pay any sum or sums due to DBFM Co under this
Agreement {which sums are not in dispute) which, either singly or in
aggregate, exceed(s) the amount of the Monthly Service Payment from time
o time and such faillure continues for thirty (30) Business Days from receipt
hy the Authority of 2 notice of non paymeni from DBFM Co; or

the Authorily is in breach of its obligations under Clause 57.4; ar

an expropriation, sequastration or requisition of a material part of the Assets
andfor shares of Holdco, DBFM Co or hubco by the Authority or any
Relevant Authority; or

the Authority is sequestrated under the Bankruptoy (Scotland) Act 1985 or
olherwise becomes (nsolvent and its obligations are not otherwise
transferred to ancther party such as is referred o in Clause 57 4.

DBFM Co's options

392

38.3

UK-211443780.1

On the otcurrence of an Authority Event of Default, or within a reasonable time
after DBF#4 Co becomes aware of tha same, and while the same is still subsisting,
DBFM Co may, at its aption:

3a.2.1

36.2.2

in respact of execution of the Works, suspend performance by it of iis
obligations under this Agreement untif such time as the Authority shall have
demonstrated {o the reasonable satisfaction of DBFM Co that it is capable of
performing, and wilt perform, its obligations under this Agreement; or

serve nolice on the Authority (or such olher parly as may be nofified in
advance in writing by the Authority to DBFM Co) of the osourrence {and
specifying detaits} of such Authority Event of Default. If the relevant matier or
circumstance has not been reciifled or remedied by the Authorily {or
otherwise) in respect of Clause 39.1.1, Clause 39.1.3, Clause 39.1.4 or
Clause 39.1.8 within sixty (60} Business Days of such notice, and in respect
of Clause 39.1.2 within thirty (30) Business Days of such notice, DBFM Co
may serve a further notice on the Authority (or its substifute notified in
accordance with this Clause 39.2.2) terminaling this Agreement with
immediate effect.

DBFM Co shall not exercise or purport to exercise any right to terminate this
Agreement {or accepl any repudiation of this Agreement) except as expressly sef
out in this Agreement.
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40, DBFM CO EVENT OF DEFAULT

DBFM Ce Event of Defauit
40.1 For the purposes of this Agreement, DBFM Co Event of Defaulf means any of the
foliowing events or ciroumstances;
insolvency
4011  the occcurrence of any of the following events in respect of DBFM Ce,
namely:

{a) any amrangement or composition with or for the benefit of creditors
{including ary voluntary arrangement as defined in the Insolvency
Act 1988) being entered into by or in refation to DBFM Co,

{b} a receiver, administrator, administrative rgoeiver oF  other
encumbrancer taking possession of or being appointed over, or
any distress, sxecution or other process being levied or enforced
{and not being discharged within fen {10) Business Days) upon,
the whole or any material part of the assets of DBFM Co;

{c) DEFM Cao ceasing to carry on business;

{d) a pelition being presented (and naot belng discharged within twenty
{20} Business Days), or a resohition belhg passed or an arder
being mads for the administration or the winding up, bankruptcy or
dissolution of DBFM Co; or

{e) if DBFM Co shall suffer any event analogous to the events set out
in Clauses 40.1.1{a} to {d} in any jurisdiction in which it is
incorporated or resident;

Long stop
40.1.2 DBFM Co falling to achisve the Actual Complstion Date within a pariod of
twelve {12} months after the Completion Date.
Defautt
43.1.3

{a) DBFM Co committing a material breach of its obligations under this
Agreement which has a material and adverse effect on the delivery
of the Community Services {(other than as a consequence of a
breach by the Authority of its obligations under this Agreemeant);

(1)} DBFM Co wilfully breaches Schadule Part 23 (Rsfinancingy,

40.1.4 DBFM Co abandoning this Agreemsnt;

Health and safely

UK-211443790.1

4015

at any time after the Actual Completion Date DBFM Co commitling a
material breach of ifs obligations under this Agreement {other than as a
consequence of a breach by the Authority of its obligations under this
Agreement) which results in the criminal investigation, prosecution and
wonwviction of DBFM Co or any DBFM Co Parly or the Authority under the
Health and Safety Regime {an “H&S Conviction™) provided that an H&S
Conviction of a DBFM Co Party or the Authority shall not constitute a DBF#
Co Event of Default if, within ninety {80} Business Days from the date of the
M&S Convictien {whether or not the H&S Cenviction is subject to an appeal
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or any further pudicial process), the involvemant in the Project Operations of
each relevant DBFM Co Parly {which in the case of an individual director,
officer or amployee shall be deemed to include the DBFM Co Parly of which
that person is a direstor, officer or employee} is lerminated and =a
repiacement is appointed by DBFM Ce in accordance with Clause 57.58 (Sub
confraclingy;

In determining whether to exercise any right of termination or right to require
the termination of the engagement of a DBFM Co Party pursuant to this
Clause 40.1.5, the Authority shall:

{a) act in a reasonable and preportionate manner having regard fo
such matters as the gravity of any offence and the identity of the
person committing it; and

{b) give all due conslderation, where appropriate, o action other than
tarmination of this Agreement;

Change in Goniral

43.1.6

Assignation

401.7

Deductions

Warning Notices

Payment

40.1.8

40.1.9

40.1,10

Insurance

UK-211443790.1

40.1.11

the ocotrrence of any Change in Gonirol which i8 prohibifed by Clause 58
{Ownership Information and Changes In Control);

DEFM Co faillng to camply with the provisions of Clauses 57.2 or 57.5;

The total Deductions in each of any three Contract Months in any six
consecutive Contract Months is equal to or greater than 1,05% per cent of
the Annual Service Payment for the current Contract Year;

{a) BBFM Co is awarded a totat of five or more Warning Notices; and

{)] all of the Deductions to which at least five of the Warning Notices
relale have been previously suffered in any period of twelve {12)
consecutive months; and

ic) none of the Warning Notices refarred to in paragraph (b) has been
awarded later than six (6} months after the expiry of such twelve
{12) mornth period;

DBFM Co failing to pay any sum or sums due to the Authority under s
Agreement {which sums are not in dispute) which, either singly or in
aggregate, exceed{s) £100,000 {index linked) and such failure continues for
sbdy (60} Business Days from receipt by DBFM Co of a notice of non
payment from the Authority, ar

a breach by DBFM Co of #s sbligation 1o ake oul and maintain the
insurances required by Clauses 53.1 and 53.2,
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Notification

46.2 DBFM Co shall notify the Authority of the occurrence, and detlails, of any DBFM Co
Event of Default and of any event or circurnstance which is likely, with the passage
of time or otherwise, to constitute or give rise to a DBFM Co Event of Defaull, In
gither case promptly on DBFM Co becoming aware of its ocourrence.

Authority’s options

40.3 On the occurrence of a DBFM Co Event of Default, or within a reasenable time
after the Authority becomes aware of the same, and while the same i3 subsisting,
the Authority may:

4031 inthe case of the DBFM Co Evenis of Default referred to in Clauses 40.1.1
{insolvency), 40.1.2 (Long Siop), 40.1.3(b}, 4015 (Msalth and Safely),
40.1.6 {Change In Cortrof), 40.1.7 (Assignation), 40.1.8 {Deductions) 40.1.9
{Warning Notices), or 40.1.10 (Payment), terminate this Agreement in its
eniirety by notice in writing having immadiate effect;

40.3.2  in the case of any DBFM Co Evertt of Default referred to in Clause 40.1.3(a)
and 40.1.4, serve notice of default on DBFM Co requiring DBFM Co &t
DBFM Co's option sither:

(a) to remedy the DBFM Co Event of Default referred to In such notice
of default (if the same is continuing} within twenty (20} Business
Bays of such notice of default; or

{b) to put forward within twenty {20) Business Days of such notice of
defaull a reasonable programme (set out, if appropriate, in stages)
for remedying the DBFM Co Event of Default. The programme
shall speclfy in reasonable detail the manner in, and the latest date
by, which such DBFM Co Event of Default is proposed to be
remedied {DBFM Co shall only have the option of putting forward a
programme in accordance with this Clause 40.3.2(h) ¥ it first
nofifies the Authority within ten (10} Business Days of such notice
of default that it proposas to do so}; and

40.3.3 in the case of any DBFM Co Event of Default referred to in Clause 40.1.11
{Inswrance) serve nolice of defaudt on DBFM Co requiring DBFM Co to
remedy the DBFM Co Event of Default (if the same is continuing) within
twenty {20) Business Days of such notice of default.

Remedy provisions

A40.4 Where DBFM Co puts forward a programme in accordance with Clause 40.3.2(b),
the Authority shall have twenty (20) Business Days from receipt of the same within
which to nofify DBFM Co {acling reasonably} that #f does not accept the
programme, failing which the Authority shalt he deemed to have accepted the
programime. Where the Authority notifies DBFM Co that it does not accept the
programme as being reasonable, the parties shall endeavour within the following
five (5) Business Days {0 agree any necessary amendments to the programme put
forward. In the abssnee of agreement within five (5} Business Days, the guestion of
whether the programme {as the same may have been amended by agreement) wil
remedy the DBFM Co Event of Defaul in a reasonable manner and within a
reagsonable time pericd (and, if not, what would be a reasonable programme} may
be referred by either parly for resolufion in accordance with Schedule Part 20
{Dispute Resolution Procegiure).

40,5 if:

40.5.1 the DBFM Co Event of Default notified in a notice of default served under
Clause 40.3.2 or Clause 40.3.3 (as the case may be} is net remedied before
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1.

42,

43

the expiry of the period referred to in Clause 40.3.2(z) or Clause 40.3.3 (as
appropriatel: or

40.5.2 where DBFM Co puts forward a programme pursuant to Clause 40.3.2{b}
which has been accepted by the Authority or has been determined 1o be
reasonable and DBFM Co fails fo achieve any slement of the programms or
the end date for the programme {as the case may be); or

4053 any programme put forward by DBFM Co pursuant fo Clause 40.3.2(b) is
rejected by the Authority as not being reascnable, and the Dispute
Resolution Procedure does not find against that rejection,

then the Authority may terminate this Agreement in its entirety by written notice o
DEFM Co with immediate effect. Provided that for the purposes of Ciause 4052 #
DBFM Co’s performance of the programme is adversely affected by the coourrence of
Force Majeure, a Relief Event or an Excusing Cause then, subject to DBFM Co
complying with the mitigation and other requirements in this Agreement concerning
Force Majeure, a Relief Event or an Excusing Cause (as the cgse may be}, the fime
for performance of the programme or any ralevant elemant of it shall be deemed to be
extended by a period equal to the delay caused by Force Majeure, the Refisf Event or
the Excusing Cause (as the tase may be) which is agreed by the parties or
determined in accordance with Schedule Part 20 {Dispute Resclution Procedure},

Authority’s costs

406 PBFM Co shall reimburse the Authority for all reasonable costs mcurred by the
Authority in exercising any of s rights pursuant to this Clause 40 {DBFM Co Event
of Defaull) (ncluding, without limitation, any relevant increased adminisirative
expensas). The Authority shall take reasonable steps to mitigate such costs,

40.7 The Authority shall not exercise, or purport {0 exercise, any right 16 terminate this
Agreement except as sxpressly set out in this Agreement. The rights of the
Authority ({o terminate or otherwise) under this Clause are in addition (and without
prejudice) to any right which the Authority may have to claim the amount of loss or
damage suffered by the Autharity on aceount of the acts or omissions of DBEM Co
{or to take any action other than termination of this Agresment).

TERMINATION RESULTING FROM FORCE MAJEURE

i, in the circumstancas referred to in Clause 31 {Force Mafeuwre), the parties have failed {0
reach agreement on any modification io this Agreement pursuant to Clause 31 (Force Majeure)
within six {6} calendar months of the date on which the party affected serves notice on the other
party In accordance with Clause 31 (Force Majeure) either party may at any time afterwards
terminate this Agreement by writlen notice {0 the other parly having immediate effect provided
always that the effects of the relevant event of Force Majeure continues {o prevent either party
from performing any material obligation under this Agreement.

AUTHORITY VOLUNTARY TERMINATICN

The Authority shall be entitied to terminate this Agreement st any time on six (8) months written
notice to DBFM Co. In the event of notice being given by the Authority in accordance with this
Clause, the Authority shall, af any time before the axpiration of such notice, be entitled to direct
DBFM Co, where tha Works {or any part or paris of the Works} or any Service (or any elements
of any Service) have not besn commenced, to refrain from commencing any such Works or
Services {or to procure the same).

EXPIRY

This Agreement shall {ferminate automatically on the Expiry Date unlass it shall have been
terminated earlier in accordance with the provisions of this Agreement. To avold doubt, DBFM
Co shall not be entitled to any compensation for termination of this Agreement on the Expiry
Date.
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44, CORRUPT GIFTS AND PAYMENTS
Prohibition on corruption
44.1 The term “Prohibited Act’ means:
4411 offering, giving or agresing to give to the Authority or any other public body

or 1o any persan emploved by or on behaif of the Authority or any other
public body any gift or consideration of any kind as an inducement or

rewsard;

{a) for doing or net deing {or for having dong or not having done} any
act In refation to the obisining or performance of this Agreement or
any other agreement with the Authorily or any other public body,; or

{b} for showing or not showing favour or disfavour to any person in

relation to this Agresement or any other agreement with the
Authority or any other public body,

44 1.2 entering into this Agreement or any other agreement with the Authority or
any other public body In connection with which commission has been paid or
has been agreed to be paid by DBFM Co or on its behalf, or to its
knowledge. unless before the relevant agreement is entered into particulars
of any such commission and of the terms and conditions of any such
agreement for the paymert of such commission have been disclosed in
writing o the Authorily,

44,13 commitiing any offence:

{a) under the Bribery Aot 2010;

(k) under any Law creating offences in respect of fraudulent acts; or

{c) at common law, in respect of fraudiulent acts In relation to this
Agreement or any other agreement with the Authority or any other
public body; or

44.4.4 defrauding or attempling to defraud or conspiting to defraud the Authority or
any other public body,

4415 commifting any breach of the Employment Relations 1999 Ac! (Blaokiisis

Regulations) 2010 or section 137 of the Trade Union and Labour Relations
(Consaolidation) Act 1992; or

44186 commiiting any breach of the Data Protection Act 1888 by unlawfully
processing personal data in connection with any blacklisting activities.

Warranty

44.2 DEFM Co warrants that in entering into this Agreement & has not committed any
Prohibited Act.

Remedies
443 if DBFM Co or any DBFM Co Party (or anyone employed by or acting on behall of
them} commils any Prohibited Act, then the Authority shall be entitted to act in
accordance with Clauses 44,31 to 44,38 below,
4431 i a Prohibited Act is commiited by DBFM Co or by an employes not acting

independentty of DBFM Co, then the Authority may terminate this
Agresment with immediate effect by giving written natice to DBFM Co;
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44.3.2

44.3.3

44.3.4

4435

44.3.6

if the Prohibited Act is committed by an employee of DBFM Co acting
indepandentty of DBFM Co, then the Authorily may give written notice io
PBFM Co of termination and this Agreement will ferminate, unless within
wenty {20) Business Days of receipt of such notice DBFM Co ferminates the
employee's employment and {f necessary) pracures the performanice of the
relevant part of the Works andlor Services by ancather person;

if the Prohibited Act is committed by & Coniracting Associate or by an
aemployae of that Confracting Associale nol acling independently of that
Conlracting Assoclale then the Authorily may give written notice o DBFM
Co of termination and this Agreement will terminate, uniess within twenty
(20) Business Days of receipt of such notice DBFM Co lerminates the
relevant Sub-Coniract and procures the performance of the relevant part of
the Works and/or Services by another parson, where relevamt, in accordance
with Glause 57 (Assignation and Sub-Confracting);

if the Prohibited Act is committed by an employea of a Contracting Associate
acting independently of that Contracting Assoclate, then the Authorily may
give notice to DBFM Co of termination and this Agreement will terminate,
untess within twenly {20} Business Days of recsipt of such notice DBFM Co
procures the termination of the emploves’s employment and (i necessary)
pracures the performance of the relevant part of the Warks andlor Services
by another person;

if the Prohibited Act s commilted by any other person not specified in
Clauses 44.3.1 10 44.3.4 above, then the Autherity may give notice to DBFM
Co of termination and this Agreement will terminate undess within twenty {20)
Business Davs DBFM Co procures the termination of such person's
empioyment and of the appoiniment of their employer (where the employer
is not the Authority and where such parson is net employed by DBFM Co or
the Contracting Associate} and {if necessary) procures the performance of
the relevant part of the Works and/or Services by another person, and

any nwotice of termination under this Clause shall specify:
{a) the nature of the Prohikited Act;

b the identity of the party who the Authority believes has committed
the Prohibited Adt; and

{c) the date on which this Agreement will terminate in acoordance with
the applicable provisions of this Clause,

44.4 Without prajudice to its other rights or remedies under this Clause, the Authority
shall be entitled to recover from DBFM Co:

4441  the amount or value of any such gift, consideration or commission; and
44.4.2  any other loss sustained in consequence of any breach of this Clause.
Permittad payments

445 Nothing contained in this Clause shall prevent DBFM Co from paying any proper
commission or honus to s empioyees within the agreed terms of their
amployment.

Notification

44.6 DEFM Co shall noiify the Authority of the occurrence {and details) of any
Prohibited Act promplly on DBFM Co becoming aware of #s occurrence.

UK-211443780.1
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Interim Management

44.7

45, NOT USED

Where DBFM Co is raguired to replace any Sub Contracior pursuant to this
Clause, the provisions of Clause 57.9 shall apply and be construed accordingly.

46, COMPENSATION ON TERMINATION

46.1

46.2

46.3

46,4

46.5

if this Agreement is terminated pursuant fo Clause 41 {Termination Resulting from
Force Majeure), then the Authority shall pay compensation o DBFM Co in
accordance with Section 3 {(Consequence of Termination for Force Majeure) of
Schadule Part 17 (Compensation on Terrmination).

If this Agreement is terminated pursuant fo Clause 40 {DBFM Co Events of Dafaulf)
other than pursuant to Clause 46.1.3{b), then the Authority shall pay compensation
to DBFM Co in accordance with Section 2 {Compensation on DBFM Co Defauilf) of
Schedule Part 17 (Compensation on Termination).

¥ thiz Agreement is terminated pursuant io Clause 39 {Authority Events of Defaull),
then the Authority shall pay compensalion to DBFM Co in accordance with Section
1 (Compensation on Termination for Authorfty Defsuit and Veluntary Termination}
of Schedule Part 17 (Compensation on Termination).

If this Agreement is terminated pursuant to Clause 42 {Voluntary Termination),
then the Authority shall pay compensation to DBFM Co in accordance with
Section 1 {Compensalion on Termination for Authority Default and Voluntary
Terminatior of Schedule Part 17 (Compensation on Terminalion}.

if this Agreement is terminated pursuant to Clause 49.1.3(b) or Clause 44.3 then
the Authority shali pay compensation to DBFM Co in accordance with Section 4
{Corrupt Gifts amd! Frawd, Breach of Refinancing) of Schedwe Part 17
(Compansation on Termination).

Tax equalisation

48.6

UK-211443780.1

Where a payment ls to be made to DBFM Co pursuant to Clause 46.1,
Clause 46 3, Clause 46,4 or Clause 465 {a "Compensation Payment™} and
DBFM Co has a Relevant Tax Liability in respect of such payment, then the
amount of the Compensation Payment to be made by the Autherity {o DBFM Co
shall be increased so as to ensure that DBFM Co is in the same position (after
account is taken of the Relevant Tax Liability) as it would have been in had i not
besn for such Relevant Tax Lighility,

For the purposes of this Clause 46 {Compensation on Terminationy.

46.7.1 "Reliaf shalt mean any relief, allowance or deduction in computing profits or

tax or a credit against, or right to repayment of, tax granted by or pursuant to
any legisiation for {8x purposes;

45.7.2 a "Relief derived from the Project” is a Relief which arisss in connection

with the Project and includes any Relief arising as a consequence of the
distribution of any amount obtained in respect of the Praject {other than a
Compensation Fayment) by DBFM Co {whether by way of interest, dividend
ar other distribution, repayment, reduction or redemplion of capital or
indebtedness or return of assets or otherwise}; and

48.7.3 DBFM Ca shall be regarded as having a2 "Relevant Tax Liability” in respect

of a Compensation Payment to the extent that:

(a) it has a liabiliiy for tax in consegquence of or In respect of 3
Compensation Payment {“Actual Liakility"); or

a2



46.10

{b) # would have had a Kabilty for fax within paragraph {a} abave but
for the utilisation of a Relief other than a Relief derived from the
Project {"Deemed Liab#ity").

in determining whether DBFM Co has a Relevant Tax Ligbility by reason of a
Compensation Payment, it should be assumed that any Reliefs derived from the
Project which are available to DBFM Co (or would have been so available but for &4
surrender by DBFM Co of such Reliefs by way of group or consortium relief) for
offset against the Compensation Payment, or against tax in refation to the sams,
have: been so offset to the maximum extent possible.

DBFM Co shall keep the Authority Tully informed of all negotiations with the HM
Revenue and Customs in relation to any Relevant Tax Liability in respect of a
Compensation Payment. DBEM Co shall not agree, accept or compramise any
claim, issue or dispute relating to such Relevant Tax Liability without the prior
writters consent of the Authority, which shall not be unreasonably withheld or
deiayed. The Authority may, if it considers in good faith that such action is justified
having regard fo the likely cosis and benefits, direct DBFM Co to resist, appeal,
defend or otherwise dispute ithe Relevant Tax Liability in respect of the
GCompeansation Payment, provided that the cost of any such dispute {including any
interest or penallies incurred) shall be at the Authority's expense. However, if
DBFM Co obtains professional advice from an independent person with relevant
expertise thal any resistance, appeal, defence or other mode of dispute is nof likely
to result in any mote beneficial position in relation te the Relevant Tax Liability,
DBFM Co shall be entitied not to continue with such resistance, appeal, defence or
other mode of dispute. Where any resistance, appeal, defence or other mode of
dispute resuits In a more beneficial position in refation to the Relevant Tax Liability,
an adiustiment will be made to the amount payvable under Clause 46.6 fo reflect
such gutcome,

Any increase in the amount of 2 Compensation Payment which is payable under
Clause 46.6 shall be paid on the laler of five (5} Business Days affer a demand
thercfore {together with evidence in sufficient detail for the Authority to satisfy itself
of the Relevant Tax Liability and its calculation} is made by DBFM Co and:

46.10.1 in the case of an Actual Liability, five (5) Business Days befors the date on

which the relevant tax must be paid to the tax authority in order to avoid
incurring interest and penallies; and

46.10.2 in the case of a Deemed Liability, five {5} Business Days before the dats on

which tax which would not have been payable but for the utilisation of the
relevant Relief must be paid in order to avoid incurting interest or penalties
{whether by DBEM Co or otherwise) and, for the purposes of determining
when the Ralisf would otherwise have been utlised, Reliefs shall be
regardad as utilised in the order in which they arise.

46 11 The Authority shall have the right to pey the amount payable under Clause 48.6
direct fo HM Revenue and Custorns in satisfaction of the relevant tax due by DBFM
Co.
Rights of Set-Off
4612  To avoid doubt, the Authority's obligations to make any payment of compensation

LiK-211443780.1

fo DBFM Co pursuant to this Clause are subject to the Authority’s rights under
Clause 34.6, save that the Authorily agrees not to setoff any amount agreed or
detarmined as due and payable by DBFM Ca {0 the Authority against any paymsnt
of termination compensation (whether payable as a lump sum or in instalments}
under Clauses 46.1, 46,3, 48.4, or 46.5 except to the extent that such termination
payment exceeds the Base Senior Debt Termination Amournit o the Revised Senior
Debt Termination Amount {as the case may be) at that Hime.
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Full and final settlement

46,13

Subject to the provisions of paragraph 2.1 of Bection 5 {(General) of Schedule
Part 17 (Compensation on Termination):

46,131

46.13.2

any compensation paid pursuant to this Clause shall be in full and final
settlement of any claim, demand andfor proceedings of DBFM Co in relation
to any tfermination of this Agreement andfor any Project Document (and the
siccumstances leading to such termination) and DBFM Co shall be exduded
from all other rights and remedies in respect of any such termination; and

the compensation payable {if any) pursuant to this Clause 46 {Compensation
en Termination) above shall be the sole remedy of DBF# Co and DBFM Lo
ghail not have any other right or remedy in respect of such termination.

47, CONSEQUENCES OF TERMINATION

Continued performance

47.1

Subject to any exercise by the Authority of its rights fo perform, or to procure a third
party {o perform, the obligations of DBFM Co, the parties shall continue to perform
their abligations under this Agreement, notwithstanding the giving of any nolice of
default or notice of termination, until the Termination Date,

Transfer to Authority of Assets, Contracts eic.

47.2

UK-2114437901

On the service of & notice of termination in accordance with this Agreement for any
reason:

47.2.1

47.2.2

47.2.3

47.24

47258

it prior to the Actual Completion Date, in so far as any transfer shall be
necessary fully and effectively to transfer property o the Authority, DBFM Co
shall transfer to, and there shall vest in, the Authority, such parf of the Works
and/or the Facilifies as shall have been constructed and such items of the
Plant and Equipment as shall have bsen procured by DBFM Co i the
Authority so glects:

2lt goods and all materals on or near to the Bite not yet incorporated in the
Works shall remain avallable fo the Authority for the purposes of completing
the Works and ¥ the cost of such goods and materials has not been reflected
in the payment of any compensation pursuant to Schedule Part 17
(Compensation on Termination), subject to the payment by the Authority
{determined as between a willing vendor and willing purchaser with any
disputes determined pursuant (o Clause 56 (Dispute Resofution Procedure))

the construction plant shall remain available to the Authorily for the purposes
of completing the Works, subject o payment of the Contractor’s reasonable
charges;

DBFM Co shall hand over to, and there shall vest in, the Authority, free from
any Encumbrances (other than any cremfed on or by o against the
Authority}, the Faciliies {which in the case of the termination of this
Agreement in accordance with Clause 43 (Expiry) shall ba in the state
required in accordance with Schadiude Fart 18 (Handback Procedure)y;

¥ the Authority so elects, DBFM Co shall procure that any of the
Construction Contract, the Service Coniracts andfor the Independent Tester
Contract shall be novated or assigned to the Authority, provided that where
fermination occurs under Clause 39 (Authorily Evenfs of Defaulty the
consent of the Contractor, the Service Provider or the Independent Tester
{as the cass may be) shall be required;



47.3

47.2.6

47.27

4728

47.2.9

DBFM Co shall, or shall precure that any Coniracting Associate shall (as the
case may be), offer to seil to the Authority at a fair value (determined as
between a willing vendor and willing purchaser, with any disputes as te such
fair value being determined pursuant to Schedule Part 20 (Dispule
Resolution Procedure), free from any Encumbrance all or any part of the
stocks of material and other assels, road vehicles, spare paris and other
moveable property owned by DBFM Co of any of its Contracting Associates
and reasonably required by the Authority in connection with the operation of
the Facilities or the provision of the Services;

DBFM Co shall deliver to the Authority (as far as not already delivered to the
Authority) one complete set of;

{a) “as bulll drawings” showing all alterations made o the Facilities
since the commencement of operation of the Facilities; and

(b mainienance, operation and training manuals for the Faciities;

DBFM Co shall use ai reasonable sndeavours to procure that the benefit of
all manufaciurers warranties in respect of mechanical and electrical plart
and equipment used or made available by DBFM Ge under this Agreement
and included in the Facilifies are assigned, or othenwise transferred, to the
Authority with Tulf {ile guarantee; and

DBFM Co shall deliver to the Authority the records referrad to in Clause 38
(Recards and Open Book Accounting) sxcept where such documends are
reguired by Law to be retained by DBFM Co or its Contracting Assoclates {in
which case complete copies shall be delivered 1o the Authoriy),

DBFM Co shall ensura that provision is made in all contracts of any description
whatsoever to ensure that the Authority will be in & position to exerciss its rights,
and DBFM Co will be in & position {0 comply with its obligations, under
Clause 47.2,

Transitional arrangements

47 4

LIK-211443790.1

Cn the termination of this Agreement for any reason, for a reasonabie period both
before and after any such termingtion, DBFM Co shall have the following duties:

47.4.1

47.4.2

47.4.3

DBFM Co shall co-operate fully with the Authority and any successor
providing to the Authotity services in the nature of any of the Services or any
part of the Services in order te achigve a smooth transfer of the manner in
which the Authority oblains ssrvices in the palure of the Servicas and fo
avold or mitigate in so far as reasonably practiceble any inconvenience or
any risk to the heeith and safety of the employees of the Authority and
members of the public;

DBFM Co shalt s soon as practicable remove from the Site all property not
acquired by the Authority pursuant to Clause 47.2 (or not belonging to the
Authority or any Authority Party) and if it has not done so within forty (40}
Buginess Days after any notice from the Authority requiring it to do so the
Authority may (without belng responsible for any loss, damage, cosls or
expenses) remove and sall any such property and shall hold any proceads
fess all costs incurrad to the credit of DBFM Co;

DBFM Co shall forthwith dediver to the Authority's Representative:

{a} any securfly passwords, access codes and other keys to the
Facilities and the equipment; and

{ without prejudice to Clause 55 (Inteflectual Property), any copyright
licences for any computer programmes (or licences o use the
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47.5

same)} necessary for the operafion of the Facilities {but exciuding
computer programmes, which have been developed or asquired by
a Service Provider for its own use and not solely for the purposes
of provision of any of the Services at the Fadliitles or the
assignation or transfer of which Is otherwise restricted), and

47.4.4 DBFM Co shall as soon as practicable vacate the Site and (without prejudice

to Schedule Part 18 {Mandback Procedure)) shall leave the Site and the
Faclliies in a safe, clean and orderdy condition,

i the Authority wishes fo conduct & competition prior t0 the Expiry Date with a view
to entering info an agreement for the provision of services (which may or may not
be the same as, or similar to, the Services ar any of them) following the expiry of
this Agreement, DBFM Co shall co-operate with the Authority fully in such
competitian process including (without limitation) by

47561

47.5.2

providing any information which the Authorily may reasonably require {o
conduct such competition bul, to aveid doubt, information which is
commercially sensitive to DBFM Co shall not be provided (and, for the
purpose of this Clause 47.5.1 commercially sensitive shall mean information
which would if disclosed o a competitor of DBFM Co give that competitor a2
competitive advantage over DBFM Co and thereby prejudice the buginess of
OBFM Co but shall, to avoid doubt, exclude any information to be disclosed
in terms of Clause 28 {TUPE and Employment matters)); and

assisting the Authority by providing all {or any) parficipants in such
competition process with access to the Site and the Fadilities,

Continuing Obligations

476

Save as otherwise axpressly provided in this Agreement or as already taken into
aceount in the caleulation of any termination sum or other payment of
compensation on termination pursuant to this Agreement:

47814

47.6.2

termination of this Agreement shall be without prejudice o any accrued
rights and obligations under this Agreement as at the date of lermination:
and

termination of this Agreement shalfl not affect the continiing rights and
obiligations of DBFM Co and the Authority under Clauses 10 (The Site}, 25
{TUPE and Employment Matters), 31 (Force Majeure), 34 {Payment), 35
{Taxatior)), 37 {Custody of Flinancie! Model), 38 (Records and Open Book
Accounting, 41 {Termination Resufting from Force Majeurs), 42 {(Authorily
Voluntary Terraination}, 44 {Corrupt Gifts and Paymants), 48 (Compensation
on Termination), 47.2, 474 eandd 47.8 {Transfionsl Armangements), 48
{Indeimnities)y, 52 (Warranties), 53 (nsurance). 54 {Exclusions and
Limitations on Liability), 55 (irteflectual Property), 56 (Dispute Resolution
Procedure), 59 (Mitigation), 61 (Confidentiality), 64 (Notices) and Clause 76
(Governing Law and Jurisdiction) or under any other provision of this
Agreement which is expressed to survive termination or which is required o
give effect o such termination or the consequences of such termination,

48, HANDEACK PROCEDURE

The provisions of Schedule Part 18 (Handback Procedure) shali apply to the handback of the
Facilities to the Authority on expiry of this Agreement.

LHK-2114437906.1
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PART 11; INDEMNITIES, WARRANTIES & INSURANCE

48, INDEMNITIES

D3FM Co indemnities fo Authority

491

DBFM Co shall indemnify and keep the Authority indemnified at alt times from and
against all Diract Losses sustained by the Authority in consequence of:

49.1.1

49.1.2

49.1.3

4814

any claim for, or in respect of, the death andlor personal injury of any
smployee of, or person engaged by, DBFM Co or any DBFM Co Parly
notwithstanding any act or omission of the Authority or any Authority Party,

any claim for, or in respect of, the death and/or personal injury of any third
party (other than a person referred to in Clause 49.2.1) arising out of, or in
the course of, the Project Operations, save to the extent caused (or
contributed to) by any Unreasonable Act by the Authority or any Authority
Parly, breach of any express provision of this Agreement by the Authority or
aty Authority Parly or any deliberate or negligent act or ornisslon of the
Authority or any Authorlty Party,

any physical loss of or damage to Authority Assets arising by reason of any
act or omission of DBFM Co or any DBFM Co Party, save to the extent that
such loss or damage arises out of the breach of any express provision of this
Agreement by the Authority or any Authority Party or any deliberate or
negligent act or omission of the Authorily or any Authorily Parly; and

any foss of or damage to property or assets of any third perly arising by
reason of any act or omission of DBFM Co or any DBFM Co Parly, save o
the extent that such loss or damage arises out of the breach of any exprass
provision of this Agreement by the Authority or any Authority Party or any
deliberate or negligent act or omission of the Authority or any Authority
Party,

Authority indemnities to DBFM Co

4.2
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The Authority shall indemnify and keep DBFM Co indemnified at all times from and
against all Direct Losses sustained by DBFM Co in consequence of:

48.21

49.2.2

49.2.3

4924

any claim for, or in respect of, the death and/or personal injury of any
employsa of, or person engaged by, the Authority or any Authority Party
notwithstanding any act or omission of DBFM Co or any DBFM Co Party,

any claim for, or in respect of, the death and/or personal injury of any third
party {(other than a person referred to in Clause 49.1.1) arising by reason of
any act or omission of the Authority or any Authority Party in the course of
pravision of the Community Services, any Unreasonable Act by the Authority
ot any Authority Party, breach of any express provision of this Agreemant by
the Authority or any Authority Parly or any deliberate act or omission of the
Authority or any Authority Parly, save to the extent caused {or coniribigted to)
by any act or omission of JBFM Co or any DBFM Co Parly;

any physical damage to any part of the Facilities or any asseis or other
praperty of DBFM Co or any DBFM Co Party arising by reason of any
breach ¢of any express provision of this Agreement by the Autharity or any
Authority Party or any deliberate act or omission of the Authority or any
Authority Party, save to the exient vaused {or conlributed to) by any act of
omission of DBFM Co or any DBFM Co Parly; and

any loss of or damage te properiy or assets of any third party arising by
reason of any breach of any express provision of this Agresment by the
Authority or any Authority Party or any deliberate act or omission of the
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Authority or any Authority Party, save to the extent caused (or contributed o)
by any act or omission of DBFM Co or any DBFM Co Party;

provided that in the case of Clauses 49.2.3 and 40.2.4 there shall be
excludad from the indemnity given by the Authority any liability:-

(@) for the occurrence of risks against which and to the extent to which
DBFM Co Is obliged to insure under this Agreement (hut for the
avoidance of doubf, not such Hability fo the extent within any
appiicable excess or deductible of over the maximumi amount
insured or to be insured under such insurance); or

(b in respect of a matier which is a Compensation Event; or

(c) in respect of malicious damage.

Conduct of claims

49.3
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This Clause 49.3 (Canduct of Claims) shall apply to the conduct, by a party from
whom an indemnity is sought under this Agreement, of claims made by a third
person against a party having (or claiming to have) the benefit of the indemnity.
The party having, or daiming o have, the benefit of the indemnity is referred to a3
the "Beneficiary” and the party giving the indeminity is referred lo as the
"Indemnifier’. Accordingly:

49.3.1

49.3.2

49.3.3

48.3.4

if the Beneficlary receives any notice, demand, lelter or other document
concerning any ciaim for which it appears that the Beneficlary is, or may
become, ertitled to indemnification under this Agreement, the Beneficiary
shall give nolice In writing to the Indemnifier as soon as reasonsbly
practicable and in any event within twenty (20) Business Days of receipt of
the same;

subject to Clauses 49.3.3, 40.3.4 and 498.2.5 helow, on the giving of a notice
by the Beneficiary pursuant fo Clause 48.3.1 above, where it appears that
the Beneficlary is or may be entifled fo indemnfification from the Indemnffier
in respect of all (but not part anly) of the Hability arising out of the ¢claim, the
Indemnifier shall {subject to providing the Benaficiary with an indemnity to ils
reasonable satisfactlon against all cosis and expenses that # may incur by
reason of such aglion) be entitled to dispule the claim in the name of the
Beneficiary at the Indemnifier’'s own sxpense and iake conduct of any
defence, dispute, compromise, or appeal of the claim and of any incidental
negetiations, The Beneficiary shall give the Indemnifier all reasonable co-
operation, access and assistance for the purposes of considering and
resisting such claim;

with respect to any claim conducted by the Indemnifier pursuant to
Clause 49.3.2 above:

{a) the Indemnifier shall keep the Beneficlary fully informed and
consult with it about materis! elemernts of the conduct of the claim;

{h} the Indemnifier shall not bring the name of the Beneficiary into
disrapiste; and

{c) the Indemnifier shall not pay or settle such claims withowt the prior
consent of the Beneficiary, such consent not to be unreasonsbly
withheld or delayed;

the Bensficiary shall be free to pay or settle any claim on such terms as it
thinks fit and without prejudice fo ite rights and remedies under this
Agreament i,



48.3.5

48.3.6

49.3.7

49.3.8

{a) the Indemnifier is not entitled fo take conduct of the ¢laim in
accardance with Clause 48.3.2 above: o

(b) the Indemnifier fails to notify the Benseficiary of its intention 1o take
conduct of the relevant claim within twenty (20) Business Days of
the notice from the Beneficlary under Clause 48.3.1 above or
notifies the Beneficiary that it does not inlend to take conduct of the
claim: or

(e} the indemnifier falls to comply in any material respect with the
provisions of Clause 49.3.3 above;

the Beneficiary shall be free at any fime o give notice 1o the indemnifier that
it is retaining or taking over {as the case may be} the conduct of any
defence, dispute, compromise or appeal of any claim {or of any incidentsl
negofiations) to which Clause 49.3.2 above appiias. On receipt of such
natice the Indemnifier shall promptly take ail steps necessary to transfer the
conduet of such claim to the Beneficiary, and shall provide to the Beneficiary
all reasonahle co-operation, access and assistance for the purposes of
considering and resisting such claim. if the Beneficiary gives any hotice
pursuant to this Clause 49.3.5, then the Indemnifier shall be released from
any liability under its indemnity under Clause 49.1 {DBFM Co Indemnities to
Authority) or Clause 49.2 (Authority Indemnifies to DBFM Co) {as the case
may be} and, without prejudice to any accrued Habilities, any fiabiiity under
its indemnity given pursuani {o Clause 49.3.2 in respect of such claim;

if the tndemnifier pays to the Beneficiary an amount in respect of an
indemnity and the Beneficlary subsequently recovers {(whether by paymeni,
discount, credit, saving, relief or other benefit or ctherwise) a sum which is
directly referabte {o the fact, matter, event or circumstances giving rise {o the
claim under the indemnity, the Beneficiary shall forthwith repay to the
Indemnifier whichever is {he lesser of:

{a) an amount equal to the sum recovered {or the value of the saving
or benefit obtained)} less any out of pocket costs and expenses
property incwrred by the Beneficiary in recovering the sams,; and

{h) the amount paid to the Beneficiary by the Indemnifier in respect of
the claim under the relevant indemnity,

provided that thers shall be no obligation on the Beneficiary to pursue stuch
recovery and thal the Indemnifier is repaid only to the extent that the amount
of such recovery aggregated with any sum recovered from the Indempifier
excoeds any loss sugtsined by the Beneficiary {including for this purpose
indirect or consequential losses or claims for loss of profits which are
excluded by this Agreement from being recoverad from the indemnifier); and

any person taking any of the steps contemplated by Clauses 49.3.1 to 49.3.5
shali comply with the requirements of any insurer who may have an
obligation to provide an indemnity in respect of any liability arising under this
Agreement.

Mitigation — indemnity claims

48.4
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To avoid doubt the provisions of Clause 58 (Mitigation) apply to any indemnity
given under this Agreement and any such indemnity shall not apply 16 the extent
that such part or paris of Direct Losses could have been reduced or aveided by the
Beneficiary complying with the provisions of such Clause 59 (Mitigation).
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49A MALICIOUS DAMAGE

49A.1

49A.2

49A.3

UK-211443790.1

Reniit of Clause

This Clause 49A spetifies the respective obligations of the parties in relation to
malicious damage to the Facilifies during the Gperational Term,

Nofification

49A.2.1

49A.2.2

As s00n as possible after a Service Event has been notified to the Helpdesk
or after DBFM Co has itself or by a Service Provider become aware of a
Service Event, if i considers that the Service Event was caused by malicious
damage by a person other than 3 DBFM Co Party, DBFM Co must verbaly
inform the Helpdesk and the Authority's Representative {a "Maliclous
Damage Report®). Where il is reasonably practicable for # to do so without
prejudicing #s ability to achieve Reciification of the Service Event within the
Reciification Period and subject to any immediate steps that it requires fo
take to make the Facilities safe, if must aliow the Authority's Representative
apportunity o inspect the evidence it relies on o support its ¢laim that
malicious damage caused the Service Event concerned before carrying oul
Rectification and, whare s ts not reasonably practicable, BBFM Co must
take reasonable steps to preserve or record in a suifable manner any such
evidence and forthwith make that record avalilable to the Authority.

Provided D3BFM Co has complied with the requirements of Clause 49A.2.1,
untess within twenty four {24} hours of receipt of a Malicious Damage Repori
or within twenty four {24} hours of the start of the next Core Times where the
Maliclous Damage Report is made outside Core Times, or, if applicable,
within one (1) Business Day of receipt of the evidence or record of the
alteged malicious damage concerned the Authority’s Representative notffies
DBFM Co that he agrees that the Service Event referred to in the relevant
Malicious Pamage Report was caused by malicious damage by & persan
cther than a DBFM Co Party, the Authorily's Representative will be deemed
ic have disagreed that the Service Event concerned was caused by
malicious damage by a perscn other than a DBFM Co Party.

Rectification of Malicious Damage

49A.3.1

48A.3.2

48A.3.3

48A.3.4

in relation to any Service Event referred to in a Malicious Damage Report,
OBFM Co shall always take such steps as are necessary in accordance with
its obligations under this Agresment to make Ihe Facilities safe.

if the Aathority's Representative agreses in accordance with Clause 49A2
that a Service Event was caused by malicious damage by a person other
than a DBFM Co Party, except when Clause 48A.3.3 applies, DBFM Co
shall not Reciify the Service Event beyond what is required by
Clause 48A.3.1 unless instructed by the Authority to do so as an Authorlty
Change under Schedule Part 16 (Change Protocol).

if, in the reasonzbie opinlon of DBEM Co, the Service Event refamed o in a
Malicious Camage Report, if not Rectified, will or Is Hkely to result in the
cosls of performing the Services and in particular the cosis of Maintenance
Works and lifecycle replacement being materiatly increased, it may notify the
Authority's Representative to that effect and shall be entitied to proceed with
Rectification in accordance with its obligations under this Agreement.

if the Authority's Representalive does not agree accordance with
Clausa 48A.2 {hat the Barvice Eveni referred to n a8 Malicious Damage
Report was caused by maliclous damage by a person other than a DBFM
Co Party, DBFM Co shall be entifed to proceed with Rectification in
accordance with #s obligations under this Agreement.

Fit



50.

51.

40A.4 Costs of reciifying malisicus damage

DEFM Co will be entified to include all reasonable costs incurred with any Service
Provider or third party:

49A.4,1 to make the Facllities safe pursuant to Clauss 48A.3.1 f it is agreed by the
Authority or subsequently determined under the Dispute Resolution
Procedure that the Service Event was caused by maliclous damage by a
person gther than a DBFM Co Farty, or

49A.4.2 to carry out Rectificaion pursuant te Clauss 49A.3.3; or

49A.4.3 to carry out Rasclification pursuant to Clause 49A.3.4 if it is subsequently
determinhed under the Dispute Resolution Procadure that the Service Event
was caused by malicious damage by a person other than a DBFM Co Party,

in a Monthly Invoice In accordance with Clause 34.2.1(c). in deciding what a
reasoriable cost 8, regard may be had to prices ane rates In the Catalogue (a8
defined in Schedule Part 16 {Change Pratocol}.

49A.5 DBFM Co to Provide Information

DBFM Co must provide the Authority with such information as the Authority
reasonghly requests for the purpose of making claims for losses due 1o malicious
gamage, under the Operational Insurances.

48A6 Disputes

Any dispute under this Clause 48A shall be determined under the Dispute Resclution
Procedure.

TAX ON INDEMNITY PAYMENTS

if any payment by one party under an indemnity in this Agreement is subject to income tax or
corporation tax {or any tax replacing them} in the hands of the recipient, the recipient may
demand in writing {o the party making the payment that the payment shall be increased by such
amount as would snsure thai, after taking Into account any such tax payable in respect of such
additional amount, the reciplent receives and retains a net sum equal to the amount it would
have otharwise received had the payment not been subject to such fax. in relation to any such
additional amount payable to DBFM Co, DBFM Co and the Authority shall have the same rights
and obligations as would apply to a Relevant Tax Liabilily under Clause 48.7.3 and
Clauses 46.8 to 46.11 {inclusive} shall apply mutatis mutangis to the payment of the additional
amount. The party making the payment shall pay such additional amount within ten (10)
Business Days of receipt of such demand.

EXCUSING CAUBES

51.1 if an Excusing Cause interferes adversely with, or causes or contributes to a failure
of, the performance of the Project Operations by DBFM Co andfor causes or
contributes 10 the occurrence of an Availgbility Fallure andfor a Performance
Faillure and provided that the effect of such Excusing Cause is claimed within fen
{10} Business Days of the date on which DBFM Co became aware {or ought
reasonably to have hecome so aware} of the ocourrence of the Excusing Cause,
then (subject to Clauses 51.3 {Insured Expostire} and 51.4} to the extent such
failure or interference or occurrence of an Availability Failure andfor a Performance
Faillure arises as a result of such Excusing Cause:

§1.1.4  such failure by DBFM Co to perform or interference or occurrence, and any
noor performance of, any sffected Service shall not constitute a breach of
the provisions of this Agreement by DBFM Co;
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5t.1.Z such failwre by DBFM Co o perform or interference or cecurrence shall not
be taken account of in measuring the petformance of any affecied Service in
accordance with the Service Level Spedification, which shall be operated as
though the refevant Service had been performed free from such adverse
interference; and

511.3 any such Availability Falture and/or Performance Failure shall be desmed
not to have ocourred,

so that DBFM Co shall be entifled to payment under this Agreement ag if there had
been no such interference with, or failure in the performance of, the Project
Operations and ne such occurrence of an Availahility Fallure andfor Performance
Faiture.

For the purpose of Clause 51 {(Excusing Causes), an Excusing Cauge means:

51.2.1 any breach of any express provision of this Agreement by the Authority or
any Authority Parfy (unless, and to the exteni, caused or confributed o by
DBFM Co or any DBFM Co Parhy);

$1.2.2  any deliberate act or omisslon of the Authority or of any Authority Party or
any fallure by the Authority or Authority Party {having regard always to the
interactive nature of the activities of the Authority, the Community Services
Praviders and of DBFM Co) io take reasonsbie steps to camy out iis
activities in & manner which minimises undue interference with DBFM Co's
performance of the Project Operations, save where {and to the extent):

{a} causad or contributed to by DBFM Co or any DBFM Co Party;

(b} the Authority or Authority Party is acfing in accordance with a
recommendation or instruction of DBEFM Co or any DBFM Co
Party:

i{c) any such act or omission giving rise to such failure was within the
contemplation of the parties or was otherwise provided for in thie
Agreemant;

{d) the conseqguences of any such deliberate act or omission of other

acts or omissions giving rise to such failwre wouid have been
prevented by tha proper performance of DBFM Co's obligations
under this Agreement; or

{e) the same arises from an act of the Authority or an Authority Party
compiifant with the Contracior's Site Rules and other requirements
of the Conlractor as referred o in Clause 13.1 (Acgess lo Site) or
17.9.

B1.2.3 HotUsed

5124 the implementation of any action taken by the Authority or any Authority
Farty, or any suspension of DBFM Cao's obligation to deliver any or any pari
of the Services or the compliance by DBFM Co with instructions given by tha
Authority, in gach case in the circumstances referred to in Clauses 24 .8 to
249 (inclusivey;

51.2.58 the camrying out of any Low Value Change in accordance with the terms of
this Agresment during the period of time agreed belweesn the Authority and
PDBFM Co: or

51.2.68 the carrying out of planned preventative maintenance in accordance with the
Scheduls of Frogrammed Maintenance;
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51.2.7 the occurrence of a Service Event that the Authority's Representative has

agreed pursuant 1o Clause 49A.3.2, or that it has been determined pursuant
to the Dispule Resolution Procedure, has been caused by malicious
damaged by a person other than a DBFM Co Party, but only until such time
as either (i) the Authority has instructed DBFM Co to Reclify the Service
Event as an Authority Change and the time petiod for implementation of
such Authority Change has expired or (i} DBFM Co has Rectified the
Service Event pursuant to Clause 48A.3.3;

51.2.8 Not Used; or

5120 DBFM Cop complving with an instruction of the Authority pursuant to

Clause 24.10 (Emergoncies).

Insured exposure

51.3

Without prejudice: 1o Clause 53 {insurance), DBFM Co shall not be entiiled to any
payment which would not have been due under this Agreement byt for Clause §1
{Excusing Causes) to the extent that DBFM Co is or should be able {o recover
under any policy of insurance required to he mainiained by DEFM Co or any DBFM
Co Party in accordance with this Agresment {whether o7 nol such insurance has in
fact been effected or, if effecied, has been vitated as s result of any act or
omission of DBFM Co (or any DBFM Co Party), including but not limied o non
disclosure or under insurance) or any other policy of insurance which DBFM Co
has taken out and maintained.

Mitigation of Excusing Cause

51.4 DBFM Co shall take ail reasonable steps to mitigate the conseguences of an
Excusing Cause on DBFM Co's ability fo perform ils obligations under this
Agreament. Ta the extent that DBFM Co does not take such steps, DBFM Co shall
riot be entitled o, and shall not receive, the relief specified in Clause 51.1
515 To avoid doubt, Clause 51.2.2 shall not impose & general obligation on the
Authority fo take (or to procure that any Authority Party takes) such steps and shall
apply {and be consirued) solely for the purpose of establishing whether an
Excusing Cause has occurred,
52. WARRANTIES
[Not Used}
53, INSURANCE

PBFM Co Insurances

8341

53.2

UK-211443780.1

DBRFM Co shall, procure that the Insurances, details of which are sst out in Seclion
1 {Policies o be taken out hy DBFM Co and maintained during the Design and
Construction Phase) of Schedule Part 15 {Insurance Requirements), are taken out
prior to the commencement of the Works and are maintained for the periods
specified in Section 1 {Folicies to be taken ouf by DBFM Co and maintained during
the Design and Consfruction Phassy of Schedule Part 15 {/nsurance
Requiremenis).

DBFM Co shall, procure that the insurahces, details of which are set out in Section
2 {Policies to be ftaken ouf by DBFM Co and mainteined from the Actual
Completion Date)) of Schedule Part 15 {Insurance Reqguirements), are taken o
prior to the Actual Completion Date and are maintained for the periods specified in
Section 2 (Poficies to be faken out by DBFM Co and maintained from the Actual
Complotion Date) of Schedule Part 18 {Insurarice Requirements).
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53.3

53.4

53.5

Without prejudice to the other provisions of thiz Clause §3 {Insurance), DBFM Co
shall, at alf relevant limes, af its own cost, effect and maintain in full forte those
insurances which it is required to effect by any applicable Law.

All Insurances referred to in Clauses 53.1 and §3.2 shalt:

53.4.1

53.4.2

5343

53.4.4

5345

53.4.6

B3.4.7

be maintained in the names of the parties gpecified in Schedule Part 15
{inswrance Requirements} and shall be composite policies of insurance {and
not joint) unless siated otherwise in Schedule Part 15 {Insurance
Requiremenis}y;

be piaced with ingurers who are accepleble o the Authority (such
acceptance not to be unreasonably withheld or delayed);

in so far as they relate to damage {o assets (including the Facilities), cover
he same for the full reinstatement valus;

comply with the relevant provisions of Section 1 {Policies o be taken oul by
DBFM Co and maintained during the Design and Construction Phase) and
Seclion 2 (Poiicies o be iaken ouf by DBFM Co and maintained from the
Aciual Completion Date} of Schedule Part 15 (Insurance Requiregmenis).

provide for 30 days prior written notice of their cancellation, non-renswal or
amendment to be given fo the Authorily in accordance with Endorsement 1
in Section 3 (Endorsement} of Schedule Part 15 {fnsurance Requirements);

in respect of the Physical Damage Policles provide for payment of any
proceeds received by DBFM Co fo be applied in accordance with
Clause 53.22 {Reinstatement),

in the case of the Qperational [nsurances only, be taken out and maintained
in accordance with Section 4 of Schadule Part 15 {Insurance Requirements).

BBFM Co shall ensure that its brokers give the Authorily a laiter of undertaking
substantially in the form sel oul in Section & (Broker’s Leffer of Undsriaking) of
Schedute Part 15 {Insurance Regquirements) at Financial Close and subsequently
on the renewal of each of the Insurances,

Subrogation and Vitiation

53.8

53.7

UK-211443790.1

DBFM Co shall in respect of the insurances referred te in Clauseas 53.1 and 53.2;

£53.8.1

838.2

procure that all policies of insurance fo be effectsd by it pursuant o fhis
Clause shall contaln & provision to the sffect that the insurers have agresd to
walve all rights of subrogation against the Authority {and afi Authority Parties
other than confractors and sub-contractors) in  accordance with
Endorsement 2 in Section 3 (Enclorsements) of Schedule Part 15 (Insurance
Requirements); and

provide for non-vitiafion protection in respect of any claim made by the
Authority a3 so-insured in accordance with Endorsement 2 in Section 3
{Endorsemants) of Schedule Part 15 (Insurance Reguirementsy;

provided thai, to avoid dould, this Clauge 53.6 shalf not by itself prevent DBFM Co
from ¢laiming against the Authority (or any Authority Party} under an express provision
of this Agresment for any loss or damage nol covered because of the level of
deductibles under such insurance permitted by this Agreemaent or to the extent such
foss or damage exceeds the maximum of such Instrance required by this Agresment,

Neither parly shaif {ake any action or fail to take any reasonable action or {in so far
as it is reasonably within s powar) permit or allow others o take or fall {o take any
action {including fallure to disclose any fact) as a result of which any of the
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Insurances may be rendered void, voidable, unenforceable or suspended or
impaired In whole or in parl ar which may otherwise rendsr any sum paid out under
any relevant policy repayable in whole or in part.

Evidence of DBFM Co Insurance

53.8 Mot less than twenty {20) Business Days prior {o the amendment or expiry of any
refevant insurance poliey (other than the expiry of any of the Operational
Insurances in respect of which DBFM Co must comply with the provisions of
Section 4 of Schedule Part 18 {insurance Reguirements), DBFM Co shall submit
to the Authority a request for approval from the Authority of the insurer and the
principal terms and conditions of such insurance policy {and any revision to such
terms and conditions or change in identity of such insurer}, such approval not to be
urreasonably withheld or defayed.

53.9 DBFM Co shall provide to the Authority:

53.9.1  copies on request of all insurance paolicies referred to in Clauses 53.1 10 83.3
(together with any other informaiion reasonably requested by the Authorily
relating o such insurance policies) end the Authority shall be entitled {o
inspect them during ordinary business hours; and

539.2 evidence thal the premiums payabls under all insurance policies have been
paid and that the insurances are in full force and effect in accordance with
the requirements of this Clause 53 (Insurance} and Schedule Part 15
{Insurance Requirements).

53.10  Renewal carlificates or other such evidence of renewal in relation to the [nsurances
shall be obtained as and when necessary and copiss (certified in a manner
acceptahie to the Authority) shall be forwarded to the Authority as soon as possible
but in any event within 20 Buslness Days of the renawal date.

8341 if DBFM Co defaults in insuring or confinuing fo malintain the insurances, the
Autherity may insure against any risk in respect of which such defauilt has occcurred
and recover any premiums from DBFM Co ag a debt provided that if the default
pceurs during the Operational Term the amount recoverahle from the BBFM Co
shall be the difference between the premiums had DBFM Co continued lo maintain
the Insurances and the premiuma paid by the Authority to take out and maintain
the insurances.

Acceptance and gcompliance
53.12  The supply o the Awthority of any draft insurance policy or certfficata of insurance
of other evidenge of compliance with this Clause 53 {Insurance) shall not imply
acceptance by the Authority {or the Authority’s Representative) that:
53.12.1 the extent of insurance cover is sufficient and its terms are satisfactory, or
83.42.2 inrespect of any risks not ingurad against, that the same ware Uninsurable.
§3.13  Neither faliure fo comply nor full compliance with the insurance provisions of this
Agreament shall refieve DBFM Co of ifs Habilities and obligations under this
Agreement.
Uninsurable Risks
53.14
53.14.1 if a risk usually covered by contractors’ ‘all risks’ insurance, property

damage insurance, third parly #abilty insurance, delay in start up and
business inferruption insurance (but not loss of profits} or statutory
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53.14.2

hsurances in each case reguired under this Agresment becomes
Uninsurable then:

{a}

DBFM Co shall notify the Authority of any risk becoming
Uninsurable within five (5) Business Days of becoming aware of
the same and in any event at least five (5) Business Days before
expiry or cancellation of any existing insurance in respect of that
risk; and

if both parties agree, or it is determined in accordance with the
Bispute Resolution Procedure that the risk is Uninsurable and that:

{i the risk being Uninsurable is not caused by the actions of
DBFM Co or any sub-contractor of DBFM Co {of any
tier), and

{ity DBFM Co has demonstrated to the Authority that DBFM

Co and a prudent board of directors of a company
operating the same or substantially similar businesses in
the United Kingdom to that operated by DBFM Co would
in similar circumstances {in the absence of the type of
relief envisaged by this Clause) be acting reasonably and
in the best interests of the company if they resclved 1o
cease to operate such businesses as a result of that risk
becoming Uninsurable, taking into account inter alia {and
without limitation) the likelihood of the Uninsurable risk
ocewrring {if it has not already occurred), the financial
consequences for such company if such Uninsurable risk
did pocur (or has occurred) and other mitigants against
such consequences which may be available o such
company

the parties shall meet to discuss the means by which the risk
should be managed or shared (Including considering the issue of
seif-insurance by either party).

K the requirements of Clause 53.14.1 are satisfied, but the partles cannot
agree as lo how fo manage or shara the rsk, then:

(&)

(b}

where such requiremeants are satisfied in respect of such third party
liability insurance the Authority shall {at the Authority’s option)
sither pay to DBFM Co an amount equal to the amount caleulated
in accordance with Section 3 {Consequences of Termination for
Force Majeure) of Schedule Part 17 (Compensation on
Termination} and this Agreement witl terminate, or elect {o allow
this Agreement fo continue and Clause 53.14.2{b) below shall
thereafter apply in respect of such risk; and

where such reqiirements are satisfied in respect of contractors’ 'all
risks’ insurance, property damage insurance, third parly liabiifty
insurance {if the Authority elects o allow this Agreement to
continue in accordance with Clause 53.14.2(a)), defay in start up
and business interruption insurance (but not loss of profits} or
statutory insurances this Agreement shall continue and on the
occurrence of the risk (but only for as long as such risk remains
Uninsurable) the Authority shall (at the Authority's option) either
pay to DBFM Co an amount equal to insurance proceeds that
would have been payable had the relevant insurance continued to
be available and this Agreement will continue, or an amount egual
to the amount calculaled in accordance with Seclion 3
{Consequences of Terminalon for Force Majsurg) of Schedule
Part 17 (Compensation on Termination} plus {in relation to third
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53.14.3

party lability insurance only) the amount of insurance proceeds
that would have heen payable whereupon this Agresment will
terminagie; and

{c} where pursuant to Clauses 532.14.2(a) and/or 53.14.2(b) this
Agreement continues then the Arnual Service Payment shall be
reduced in each year for which the relevant insurance & pot
maintained by an amount equal to the premium paid {or which
would have been paid) by DBFM Co in respect of the ralevant risk
in the yesar prior to it becoming Uninsurable (index linked from the
date that the risk becomes Uninsurable) save to the exient that
such reduction is otherwise reflected in 2 reduction in the
paymsnts claimed by DBFM Co pursuant to paragraph 3.1 of
Section 6 (Pass Through Costs} of Schedule Part 14 {(Fayment
Mechanism). Where the risk s Uninsurable for part of a vear only
the reduction in the Annual Service Payment shall be pro rated to
the number of months for which the risk is Uninsurable.

(d) whare pursuant {0 Clauses 53.14.2(a) andfor 53.14.2(h) this
Agreement continues DBFM Co shall approach the insurance
market at least every four months to eslablish whether the risk
remains Uninsurable. As scon as DBFM Co is aware (and the
partias agree or it is determined pursuant to the Dispute Resclution
Procedure) that the risk is no longer Uninsurable, DBFM Co shali
take out and maintain or procure the feking out and maintenance of
insurance {to be incepted as soon as is reascnably praclicable) for
such risk in accordance with this Agreement;

{e) in respact of any pericd between the Authority receiving notiflcation
in accordance with Clause 53.14.1{a) that a TPL Risk has become
Lininsurable and the Authority’s notification to the DBFM Co in
sccordance with Clause 53.14.2{a) in respect of such risk then,
provided it is ultimately agreed or determined that the requirements
of Clause 53.14.1(b) are salisfied in respect of the Uninsurable
TPL. Risk and subject to Clause 53.14.2(ff below,
Clause 53,14.2(b) shall aspply in respect of ocourrences of the
Uninsurable TPL Risk during such period unless the parties
otharwise agree how to manage the risk during this period; and

(fy Clause 53.14.2(e) shall cnly appiy provided DBFM Co does not
unreascnably materlally delay {a) agreement andfor determination
in accordance with the [dispute Resoiution Procadure as to
whether the requirements of Clause 53.14.1(b) are salisfied in
respect of the Uininsurable TPL Risk andfor {b) mesling with the
Authority to discuss the means by which the rigk should be
managed.

Where this Clause 53.14.2 applies and this Agreement cordinues, DBFM Co
shall, subject to Clause 53.14.2(c), be relieved of its obligations to maintain
insurance in respedt of the relevant Uninswrable Risk,

i, pursyant {o Clause 53.14.1(h), the Authority elects o make payment of
compensation to DBFM Co {such that this Agresment will terminatej(the
"Relevant Payment”), DBFM Co shall have the oplion {exercisable in writing
within (20} Business Days of the date of such election by the Authority {the
“Option Period™)) to pay to the Authority on or before the end of the Option
Pariod, an amount equal to the insurance proceeds that would have been
payable had the relevant risk not become Uninsurable, in which case this
Agreement will continue {and the Relevant Payment will not be made by the
Authorityl, and DBFM Co's payment shall be applied for the same purpose
and in the same manner 3s insurance proceeds would have been applied
had the relevant risk not become Uninsurable,
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53.14.4

Buring the Cperational Term, the Authority shalt be entitled to nofify DBFM
Co that a risk has become Uninsurable under paragraph {b} of the definition
of "Uninsurable”. Following such notification, Clauses 53.14.1{b) to 53.14.3
{except Clause 53.14.1(b)(ii)) shall apply as if DBFM Co has issued a notice
under Clause 53.14.4{a).

Unavailability of terms

53151

83.15.2

53.15.3

53154

53.15.8

i, upon the renewal of any ¢f the Insurances:

3] any Insurance Term is not available to BBFM Co in the worldwide
insurance market with reputable insurers of good standing; ant/or

(b} the thsurance premium payable for Insurance incorporating such
Insurance Term is such that the Insurance Term is not generally
being incorporated in insurance procured in the worldwide
insurance market with reputable insurers of good standing by
contractors in the United Kingdom,

other than, in each case by reason of one of more actions of DBFM Co
andfor any sub-condractor of DBFM Co {0 any tier} then Clause 53.18.2,
shalt apply.

If it is agreed or determined that Clause 53.15.1 applies then the Authority
shall waive DBFM Co's obligations in Clauses §3.1 to 53.3 andfor Schedule
Part 15 {insurance Requirements) in respect of that particular Insurance
Term and DBFM Co shall not be considered in breach of its obligations
reganding the maintenance of insurance pursuant to this Agreement a8 a
result of the fallure {0 maintain insurance incorporating such Insurance Term
for so long as the relevant circumstances described in Clause 53.15.1
continue to apply to such Insurance Term.

To the extent that the parlies agree {acting reasonably), or it is determined
pursyant to the Dispute Resoclufion Procedure, that an alternative of
replacement term and /or condition of insurance is avaiisble to DBFM Co in
the worldwide nsurance market with reputable insurers of good standing
which i included in the relevant insurance policy would fully or partially
address DBFM Co's inability to maintain or procure the mainienance of
insurance with the ralevant insurance Term, at a cost which contractors in
the UK are {al such time) generally prepared to pay, DBFM Co shall
maintain or procure the maintenance of insurance inctuding such alternative
or replacement term andfor condition.

DBFM Co shall notify the Authority as soon as reasonably practicabie and in
any svent within five (5} days of becoming aware that Clause 53.15.1(2)
and/or Clause 53.15.1(b) are likely {0 apply or {on expiry of the relevant
instirance then in place) do apply in respect of an insurance Term
{irrespactive of the reason for the same). During the Operationat Term the
Authority shall be entitied to nolify DBFM Co that Clause 53.15.Hb) is iikely
1o apply or {(on expiry of the relevant insurance than in piace) does apply in
respect of an Insurance Term (irrespective of the reason for the same).
DBFM Co shall provide the Authority with such information as the Authority
regsonably requests regarding the unavailability of the insurance Term and
the parties shall meet to discuss the means by which sush unavailability
should be managed as soon as is reasonably practicable.

in the event that Clause 53.151(8) andfor Clause 53.18.1(b) apply in
raspect of an Insurance Term, (irrespective of the reasons for the same)
DBFM Co shall approach the insurance market at least every four months to
establish whether Clause 53.15.1(a) andior Clause 53.15.1{b} remain
applicabie o the Ihsurance Term. As soon as DBFM Co is aware and the
parties agree or it is delermined pursuant to the Dispule Resolution
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Procedure that Clause 53.15.1(a) andior Clause 53.15.1{b) has ceased o
apply to the Insurance Term, DBFM Co shall take out and maintain or
procure the taking out and maintenance of insurance o be incepled as
s00n as is reasonably practicable) incorporating such Insurance Term in
accordance with this Adgreement,

Risk Managemeont

53.16

5317

With effect from the date of this Agreement, the Authotity and DBFM Co shall each
designate or appoint an insurance and risk manager and notffy details of the same
to the other party. Such person shall:

53161 be responsible for dealing with all risk management matters ors behalf of its

appointing or desighating parly Including (without bmitation) ensuring
compiiance by that party with this Clause 53.16;

53.16.2 advise and report to that parly on such matters; and

53,16.3 ensure that any report or survey conducted by any insurer of any relevant

procedures in relation o the Project is disclosed to the parties,

Without prejudice 1o the provisions of Clause 53,16, the parties shall notify one
another, and in DBFM Co's case the relevant insurer, of any circumstances which
may give rise to a claim of a value equal 1o or in excess of fifty thousand pounds
{£50,000} {index linked) under the insurances within five (§) Business Days of
hecoming aware of the same {or earlier, if s¢ requested by the terms of the
relevant insurance policy}. H any insurer disputes any such claim, DBFM Co shall
provide the Authority with full details of any disputed dlaim and the paries shall
liatse with one another to ansure that the relevant claim is preserved or pursued.

Applization of Proceeds

53.18

53.18

93.20

UR-211443790.1

All Insurance proceeds received by DBFM Co under the insurances referred to in
paragraph 1 (Cordractor’'s "Alf Risk” Ihsursnce) of Section 1 {Insurance
Regutrements) and paragraph 1 (Property Damage insurance) of Section 2
{Poficies to be taken out by DBFM Co and Maintained from the Actuai Completion
Dafey of Schedule Part 15 (Insurance Requirernents) shall be paid into the
Insurance Proceads Account and shall be applied in accordance with this
Agreement and in accordance with the nsurance Proceeds Accounts Agreement.

Suect fo the provisions of the Funders' Direci Agreement and Clause 53.22
{Reinstatement), DBFM Co shall apply any proceeds of any policies ¢f Insurance:

53.18.1 In the case of third parly legal Hability or employers’ liability insurance, in

satisfaction of the clalm, demand, proceeding or fiabifity in respect of which
such proceeds are payeble; and

53.19.2 in the case of any other insurance other than delay in start up or business

interruption insurance, so as o ensure the performance by BBFM Co of its
obligations wunder this Agreement, Including where pecessary the
rainstatement, restoration or replacament of the Facilities, assets, materals
or gnods affected by the event giving fise fo the insurance claim and
consequent payment of proceeds.

Whera reinstatement monies are required fo be released from the Insurance
Proceeds Account DBEFM Co shall obtain the Authority's consent in accordance
with the Insurance Proceeds Account Agreement. The Authority shall give ifs
consent {or confirm that it is withholding ils consent) to the relgase of monies from
the Insurance Proceeds Account within one {1} Business Day of a request from
DBFM Co {provided that such consent must not be unreasonably withheld}.

79



53.21 if the proceeds of any insurance claim are insufficient o cover the seftlement of
such claims, DBFM Co will make good any deficiency farthwith,

53.22  Reinstatement

53.22.1 All insurance proceeds received under any Physical Damage Policy shall be
applied 1o repair, reinstate and replace each part or parts of the Facilities in
respect of which the procesds were received,

53222 Where a daim is made or procesds of insurance are received or are
receivable under any Physical Damage Policy In respect of a single event {or
& series of reiaied events) [the {(*Relevant Incident’) in an amount in excess
of two hundred and fifty thousand pounds £{250,000) (index-linked):

{a) DBFM Co shall deliver as soon as practicable and in any event
within 28 days afier the making of the claim a plan prepared by
DBFM Co {or the camying out of the works necessary (the
“‘Reinsiatement Works™ o repgir, reinsiate or replace (the
‘Reinstatement Plan”} the assels which are the subject of the
reievant claim or claims in accardance with Clause {b)(iv) below.
The Reinstatement Plan shall set out;

{i) if not the Conlractor, the identity of the person proposed
{o effect the Reinstatement Works, which shall be subject
to the prior written approval of the Authority; and

{in the proposed ferms and timelable or, if not then
established, the ressonably anticipated terms and
timetable upon which the Reinstatement Works are to be
effected (including the date that the Project will become
fully operational), the final terms of which shall be subject
to the prior written approval of ithe Authority, which
agpproval shall not be unreasonably delayed;

{b) provided that the Authority is satisfied that the Reinstatement Plan
wil enable DBFM Co o comply with Clause 53.22.2{b}{iv) below
within a reasonable imescale;

{i) the Reinstatement Plan will be adopted and carried out
by DBFM Co;
{#) DEFM Co shall enter into contractual arrangements to

effact the Reinstatemeant Works with the person identified
in the Reinstatement Plan approved by the Authority,

(iif) prior 1o the aarlier to eccur of the Termination Date or the
Expiry Date, any amounts standing to the credit of the
Insurance Proceeds Account {the *Relevant Proceeds')
(togethar with any interest accrued) may be withdrawn by
DB Co from the insurance Proceeds Account as
required to enable it to make payments in accordance
with the terms of the contractual arrangemenis referred
io in Clause 53.22.2(b)(ii} above, and fo meet any other
reasonahle costs and expenses of DBFM Co for the sole
purposes of funding the Reinstastement Works and the
parties shall operate the signatory requirements of the
Insurance Proceseds Account in order fo give effect fo
such paymenis. Following the earlier to ocour of the
Termination Date and the Expiry Date, the Authority may
withdraw amounts standing to the credit of the insurance
Proceeds Account for the purposes of funding any
Reinstatement Works:
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{iv) the Authority agrees and undertakes that, subject fo
compliance by DBFM Co with its obligations urder this
Clause, and provided that DBFM Co procures that the
Reinstaternent Works are carried oul and completed in
accordance with the contractual arrangements referred to
in Clause 33.22.2(h)i0, it shall not exercise any right
which it might otherwise have to terminate ihis
Agreement by virlue of the event which gave rise to the
caim for the Relevant Proceads;

{v} the Authority undertakes to use reasonable endeavours
to assist DBFM Co in the carying out of the
Reinsiatement Plan; and

{vi) after the Reinstatement Plan has been implemented to
the reasonable satisfaction of the Authority and in
accordance with Clause 53.22.3 below the Authority shall
permit withdrawal by DBFM Co of any Relevant
Proceads then held in the Insurance Proceeds Accouni
that have not been paid under Clause 53,22 2(b)il)
ahove, In respect of the Relevan! Ingident, together with
any interest accrued,

{vil]) subject to the provisions of Clause 48.9 (DBFM Co
Indemnities fu Authority) DBF& Co shall be solely
responsible for the payment of any deficiency,

£3.22.3 Where insurange proceeds are to be used, in actordance with this

Agreemeant, to repair, reinstate or replaice any Faclliity, BBFM Co shal! carry
out the work in accordance with the Authority’s Construgtion Requirements
so that an completion of the work, the provisions of this Agreement are
complied with.

53224 # and to the extent that a breach by DBFM Co of its obligations under

Clause 53.22.2{b) leads 1o a delay in e completion of the Reinstatermnent
Works, any entitiement that DBFM Co has to relief under Clause 30 {Relef
Evenis) shalt be suspended.

54, EXCLUSIONS AND LIMITATIONS ON LUABILITY

Exclusions

B54.1

4.2

UK-211443790.1

The indemnities under this Agreement shall not apply and {without prejudice to the
Authority's rights under the Payment Mechanism} there shall be no right to claim
damages for breagh of this Agreement, in delict or on any other basis whaisoever
to the extent that any loss claimed by either party is for loss of profits, loss of use,
loss of production, loss of business or loss of business opportunity or is a claim for
consequential losg or for indirect loss of any nature ("Indirect Losses") suffered or
allegedly suffered by either party. The Authority agrees that, notwithstanding the
foregoing, any losses of DBFM Co ariging under the Censtruction Coniraci and the
Service Coniracls as originally executed (or as amended in accordance with and
subject to Clause 4.1 {Ancilfary Documernts)) which are not Indirect Losses shall
not be excluded from stich a claim solely by reason of this Clause 54,1,

The Authority shall not be liable in delict to DBFM Co or any DBFM Co Party in
respect of any negligent act or omission of the Authority or any Authority Party
relating to or in connection with this Agreement and DBFW Co shall procure that no
DBFM Co Party shall bring such a claim against the Authority. BBFM Co has
aocepted this on the basis that it and each DBFM Co Party will cover the risk of
nagligent acis or arnissians by insurance or in such other manner as i {or they)
may think fit,
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No Double Recovery

54.3

54.4

54.5

UK-211443780.1

Subject to:

5431  any other express right of the Authority pursuant {o this Agreement; and

543.2 the Authority's right to claim, on or after termination of this Agreement, the

amount of its reasenable cosls, losses, damages and expenses suffered or
incurred by it as a result of rectifying or mitigating the effects of any breach
of this Agreement by DBFM Co save to the extent that the same has already
heen recovered by the Authority pursuant to this Agreement or has baen
taken inte account o reduce any compensation payable by the Authority
pursuant io Clause 46 (Compensation on Termination),

the sole remedy of the Autherity in respect of a failure to provide the Services in
acoordance with thig Agreement shall be the opsration of the Payment Mechanism.

Subject to Clause 39 {(Authotity Events of Defaulf) and any other express right of
DBFM Co pursuant to this Agreement, DBFM Co's soie remedy in respect of any
breach of this Agreement which is 2 Compensation Event shall be pursuant o
Clause 29 (Dslay Cvenis).

Nothing in Clause 54.2 shall prevent or restrict the right of the Authorily to seek
interdict or a decree of specific implement or other discretionary remedies of the
court,

Notwithstanding any other provision of this Agreement, neither party shall be
antitlad to recover compensation of make a claim under this Agresment or any
othar agreement in relation i the Project in respect of any foss that it has incurred
for any failure of the other parly} to the extent that it has already been
compensated in respect of that loss or failure pursuant to this Agreement or
otherwise,

Neither party shali have the right to terminate this Agreement for breach of coniract
save as expressly set out in this Agreement.
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PART 12: MISCELLANEOUS

55, INTELLECTUAL PROPERTY

Project Data

B5.1

DBFM Co shall make available to the Authority free of charge (snd hereby
irrevocably licences the Authority to use) all Project Data that might reasonably be
required by the Authority and DBFM Co shall ensure that it can make the Project
Data available 1o the Authority on these terms, for such purposes as the Authority
al its sole discretion may require, and in this Clause “use” shall inciude the acis of
copying, modifying, adapting and translating the material in question andfor
incorporating them with other materials and the term "the right to use" shall be
construed accordingly. Neither DBFM Co nor any DBFM Co Party shalt be liable to
the Authority in respect of use by or on behalf of the Authority of Project Data other
than in relation o the Project.

Intellectual Property Rights

5572

DRFM Co:

55.2.1 heraby granis lo the Authorily, fres of charge, an irrevocable, non exclusive
and transferable (but only to any assignee or transfares of any righis or
benaflts under this Agreement or upon or &t any ime following termination of
this Agreemaent} licence {carrying the right to grant sub licences) to use the
infellectual Property Rights which are or become vested in DBFM Co; and

562.2 shall, where any Inlelleciual Property Rights are or become vested in a third
party, use alt reasonable endeavours to procure the grant of a like Hcence lo
that referred to in Clause 55.2.1 above to the Autharity,

in both cases, for such purposes as the Authority may at its sole discretion require.

DBFM Co shall use all reasonable endeavours 10 ensure that any Intellectuat Property
Righls created, brought intc existence or acquired during the term of this Agreement
vest, and remain vested throughout the term of this Agreement, in DBFM Co and
GBFM Co shall enter into appropriate agreemsnts with any DBFM Co Party (or other
third parties) that may create or tring inte existence, or from which it may acquire, any
inteliectual Property Rights.

Maintenance of data

55.3

5.4

UK-211443790.1

To the exient that any of the daia, materials and documents referred io in this
Clause are generated by or maintained on a computer or similar system, DBFM Co
shall use all reasonable endeavours to procure for the benefit of the Authority, at
ro charge or at the [owest reasanable fee, the grant of a licenee or sub-licence for
any relevant software to enable the Authority or its nomines to access and
otherwise use (subject to the payment by the Authority of the relevant fee, if any)
such data for such purposes as the Authority may at its sole discretion require. As
an alternative, DBFM Co may provide such data, materials or documents in a
format which may be resad by software generally avaifable in the market at the
ralevant time ar in hard copy farmat.

DBFM Co shall ensure the back up and storage in safe custody of the data,
materials and documents referred o In Clause 55.3 in accordance with Good
Industry Practice. Withou! prejudice lo this obligation, DBFM Co shall submit {0 the
Authority's Representalive for approval its proposals for the back up and storage in
safe custody of such dala, materials and documents and the Authority shall be
entitied to object if the same is not In accordance with Good Industry Practice,
BEFM Co shalt comply, and shall cause ot DBFM Co Parties 1o comply, with all
procedures to which the Authority's Representative has given its approval. DBFM
Co may vary its procedures for such back-up and storage subject to submitfing its
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Claims

5585

proposais for change to the Authority's Representative, whe shall be entitied to
object on the basis set out above.

Where a claim or proceeding is made or brought against the Authority which arises
out of the infringement of any rights in or to any Intellectual Froperty {other than
any Disclosed Data) or because the use of any materials, Plant, machinery or
egulpment in connection with the Project Cperations infringes any rights in or to
any Intsllectual Property of a third party then, unless such infringement has arisen
out of the use of any Intellsctual Praperty by or on behalf of the Authority otherwise
than in accordance with the terms of this Agreement, or in respect of a use of the
intellectual Property for a purpose other than that for which it was produced, DEFM
Co shall indemnify the Authority at all imes from and against all such dlaimsg and
proceedings and the provisions of Clause 48.3 {Condict of Claims) shall apply.

56. DISPUTE RESOLUTION PROCERURE

Except where expressly provided otherwise in this Agreement, any dispute arising out of or in
connection with this Agreement shall be resolved in accordance with the procedure set out in
Schadule Part 20 (Dispufe Resolution Frocedure).

57. ASSIGNATION AND SUB-CONTRACTING

Assignation

57.1

57.2

57.3

57.4

UK-211443780.1

This Agresment and any other agreement in connection with the Project to which
both the Authority and DBFM Co are a party shali be binding on, and shall enure to
the bhenefit of, DBFM Co and the Authority and their respective statutory
successors and permited transferees and assignees.

Subject to Clause 57.3, DBFM Co shall not, without the prior written consent of the
Authority, assign, novate, transfer, sub-contract or otherwise dispose of any
interest in this Agreement, the Independent Tester Contract, the Construction
Contract, and the Service Coniracts entered into by DBFM Co for the purposss of
performing lis obiigations under this Agreement.

The provisions of Clause 57.2 do not apply to the grant of any security, in a form
approved by the Authority prior to its grant {such approval net to be unreasonably
withheld or delayed), for any loan made to DBFM Co under the Initial Funding
Agreements provided that any assignee shall enter into the Funders' Birect
Agreement in relation to the exercise of its rights, if the Authority so requires.

The Authority shall be entitled to assign, transfer or dispose of the whole of this
Agresment andior of any agreement entered into in connection with this
Agreement to which the Authority and DBFM Co are both party to:

§7.4.%  aMinigter of the Crown or the Scottish Minislers;

57.4.2 a local authority {as defined in the Local Govermmment Efc (Scottand) Act

1904} which has sufficient financial standing or finangial resources o
perform the obligations of the Authority under this Agreement and any other
agresments to which such assignalion, fransfer or disposal relates;

57.4.3 any Permitted Transfer Participant which has sufficient financial standing or

financial resources to perform the chligations of the Authority under this
Agreement and any other agreements to which such assignation, fransfer or
disposal relates; or

57.4.4 any Participant or other public body {(lo which neither Clause 57.4.1 nor

Clause 57.4.2 nor Clause 57.4.3 applies} whose obligations under this
Agreement and any other agreements 1o which such assignation, transfer or
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disposal relates are uncondifionally and irrevocably guaranieed by the
Authority or a Minigter of the Crown or the Scoltish Ministers having the legal
capacity, powsr and authority to perform the obligations under the guarantee
and the cbligations of the Authority under this Agreement and any other
agreemeants to which such assignation, fransfer ar disposal relates to

without the consent of DBFM Co. The prior wrilten consent ¢of DBFM Co {no! to be
unreasonably withheld or delayed) shall be required for any other assignation, transfer
or disposal by the Authority of the whole or any part of this Agreement or of any
agreemerit entered into in connection with this Agreement to which the Authority and
DBFM Co are both party, provided that nothing in this Clause shall restrict the rights of
the Scotlish Ministers to effect a statutory transfer.

Sub<contractors

57.5

57.6

57.7

ara

-211443780.1

DBBFM Co shall, without prejudice to Clause 57.1, procure that none of the persons
listed below shall sub-contract all {or substantially ali} of their obligations under or
in the agreement sef out next to its name:

Person Contract
Contractor {Coenstruction Contract
Searvice Providet Bervice Contract

without, in each case, the prior written consant of the Authority (such consent not fo be
unreasonably withheld or delayed). To avoid doubt, {i} any fallure to comply with
Clause 57.7 shall be & reasonable ground for withhoiding consent and (i} congent
shall, without prejudice to the other provisions of Clause 57.5, not be required in
respect of the appointment of any party currently approved by the Authority as a
suitable replacement.

if the contract set out next io the name of any person referred to in Clause 57.5
shall at any time lapse, terminate or otherwise cease to be in full force and effect
{whether by reason of expiry or otherwise}, with the effect that such person shall
cease to act in relation o the Project, DBFM Co shall forthwith appoint a
replacement {subject to compliance with Clause 57.5),

DBFM Co shall procure that any replacement for any person referred to in
Clause 57.5 or any Key Sub-Contractor shali enter into a contract upon the same
or substantially similar terms as the person so replaced and shall also enter into a
coliateral agreement on the same or substantially the same terms as the Collateral
Agreement entered into by the person so replaced.

where DBFM Co enters info a contract with & sub-condractor for the purposes of
carrying out the Project Operations or any part of the Project Operations under this
Agreement, DBFM Co shall cause a term to be included in such conlract;

57.8.1 which requires payment to be made to the sub-contractor within a specified
period not exceeding thirty (30) days from receipt of a valid invoice as
defined by the contract requirements and in the case of the provision of
Services provides that, for the pumpose of payment alone, where the
Authority hags made payment fo DBFM Co and the sub-contractor’s invoice
includes Project Operations [n relation to which payment has heen made by
the Authority then, to the extent that it relates to such Project Operations, the
invoice shall be treated as valid and payment shalt be made fo the sub-
contractor without deduction (but without prejudice to any right to deduct or
set off validly arising under the terms of the contract with the sub-contractor);
and
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57.8.2 which nofifles the sub-contractor that the contract forms part of a larger

contract for the benefit of the Authority and that should the sub-tontractor
have any difficully in securing the timely payment of an invoice that matter
may be referrad by the sub-contractor to the Authority’s Representative; and

57.8.3 in the same terms as this Clause 57.8 (inciuding for the avoidance of doubt

this Clause 57.8.3} subject only to modification to refer to the correct
designation of the equivalent parly as the suppller and recipient of the
relevant Project Operations as the case may be,

Replacement of a non-performing Sub-Contractor

579

5710

57.11

n the substitution or replacement of a Service Provider due to a breach or default
under a Service Contract, DBFM Co may slect, subject to Clause 57.11 and
provided that at the time of making such election no nolice of termination has been
served under this Agreement, that Tor the purposes of Clauses 40.1.8 (Deductions)
and 40.1.8 (Warning Nolices} only, all Deduclions incurred and Warning Notices
served prior o the date of such substifution or replacement shalt be disregarded by
virlue of Clause 57.10 below.

if DBFM Co makes an eleclion pursuant fo Clause 57.9 above then, with effect
from the dale of substitulion or replacement of the Service Provider, all Deductions
incurred and Warning Notices served prior to that date shall be disregarded for the
purposes of Clausa 40.1.8 (Deductions) and Clause 40.1.9 (Warning Nofices). For
the avoidance of doubt, the Authority shall retain the right to make Deductions in
accordance with Schedule Part 14 (Paymeni Mechanism) in respect of the
Availability Failures and/or Performance Failures to which the Deductions and/or
Warning Motices are atiribuiable,

DBFM Co shall be entitted to make an election pursuant to Clause 57.9 on a
maximum of two pccasions during the Project Term,

58. OWNERSHIP INFORMATION AND CHANGES IN CONTROL

58.1

58.2

58.3

B83.4

8.5

UK-211443730.1

DBFM Co reprasents and warrants to the Authorlty that at the date of this
Agreement the legal and bheneficial ownershlp of DBFM Co is as set out In
Schedule Part 21 (DBFM Co Information) and that, other than any security granted
to the Senior Funders under the Senior Funding Agreements and any Shareholder
pre-emption tfghts, ro arrangemerids are in place that have or may have of result in
any sale, fransfer or disposal of any legal, beneficial, equitable or ather interest in
any or all of the shares in DBFM Co or Holdeo. DBFM Co further represents and
watrrants to the Authority that as at the date of this Agreement i has adopted the
Articies of Association.

DBFM Co shall inform the Authorily as soon as reasonably practicable {and in any
evert, within thirty {30} days) of any Change in Control ocourring in respect of
DBFM Co or Moldeo.

The Authority may, hat more than twice in any Contract Year, or at any time when
a BBFM Co Event of Defaull is cutstanding, require DBFM Co o inform if, as soon
as reasohably practicable and in any event within thirty (30) days of receipt of the
Autharity's regitest for details, of any Change in Conirol in respect of DBFM Co or
Holdeo.

DB Co's abligations under Clauses 58.1 and 58.2 above shall, except whers a
legal transfer of shares has occurred be limited to the extent of DBF Co's
awareness having made all reasonable enguiry.

Subject {o Clause 58.6, prior to the expity of a period of welve (12) months

commencing on the Actual Completion Date, ne Change in Control in any ar alf of
the shares in DBFM Co or Holdco shall be permitted without the prior written
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24.8

approval of the Authority. Any Change in Conirol arising as 8 consequence of
either;

88.5.1 the grant or enforcement of securily in favour of the Senior Funders over or

in relation {0 any of the shares of the DBFM Co or Holdoo, provided that any
document conferring security over any shares has hesn approved by the
Authority (such approval nol o be unreasonably withheld or delayed);

58.5.2 any transfer by a Shareholder to an Associate of such transferor; or,

58,53 any change in the beneficial or legal ownership of any shares that are listed

on a recognised investment exchange (as defined in Section 285 of the
Financial Services and Markets Act 2000),

shall be disragarded for the purpose of this Clause 58.5 ahove. Where Clause 58.5.2
applies and subsequent to any such transfer {the "Original Transfer™) the fransferee
ceases to be an Associate of the original transferor, it shall be a breach of this
Clause 58.5 if the shares or interests which were the subject of the Original Transfer
are not within 20 Business Days of the transferee ceasing to be an Associate of the
orginal transferor, fransferred to the original trensferor or any Associate of such
transferor.

No Change in Conirol (at any time} in any or all of the shares in DBFM Co {or any
campany {other than a public quoted company whose squity securities are listed
ort & recognised investment exchange, as defined in section 288 of the Financial
Services and Markets Act 2000} holding shares in Holdeo, DBFM Co or in any
company (or ils sharcholders) holding shares in such & company {or its
shareholders)j shall be permitted without the prior written approval of the Authority
where the person acquiring control is a Restricted Person.

59, MITIGATION

Each of the Authority and DBFM Co shall at all times take all reasonable steps to minimise and
mitigate any loss for which the relevant party is entitled 1o bring a claim against the other party
pursuant to this Agreement,

60. DATA PROTECTION

Data Protection

60,1

ViE-211443780.1

For the purpose of the following Clauses, the terms “data controlier”, “data subject”,
*nersonal datd” and “processshall have the meaning giver fo # in the Data
Protection Act 1808,

DBFM Co undertakes to the Authority that # shall comply with the obligations of a
“‘datz controller” under the provisions of the Daia Protection Act 1898 and
underiakes that & will oniy obtain, hold, process, use, store and disciose parsonal
data as it is necessary to perform its obligations under this Agresment {and without
prejudice to Clause 5.2 (General Standards)) that such data will be held,
processed, used, stored and disclosad only in accordance with the Data Protection
Act 1958 and any other applicable Law . In addition, DBFM Co, {to the extent that it
processes personal data):

60.2,1  Shall comply with the principles of the Seventh Data Protection Principle as

sei out in Schedule 1 of the Data Protection Act 1998 and warrants that it
has, or will have at all material times, {and it shall use best endeavours to
procure that all Sub Confractors (and their agents and sub contractors of any
ter have of will have at all material times} the appropriaie technical and
organisational measures in place against unauthorised or  unfawful
processing of personal data and against accidenta! loss or destruction of, o
damags to, personal data held or processed by it and that i has taken, or
will take at all material imes, all reasonable sieps to ensure the reliability of
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80.2.2

60.2.3

60.2.4

§0.2.5

any of its staff which will have access to personsi data processed as part of
the Project Operations;

underiakes that if will act only on the instructions of the Authority in relation
{o the processing of any personal data made available by or on behalf of the
Authority as part of the Projest Operations;

undertzkes to allow the Authority access to any relevant premises on
reasonable nofice fo inspect its procedures described at Clause 80.2.1
above; and

shall promptly, and In any event within twenty-four (24) hours, notify the
Authority about any actua!l of suspected bresch of Clause 80.2.1 and shall:

(@) implement any measures necessary to restore the security of
compromised personal data; and '

(b) support the Authority in making any required notifications to any
regulatory autherity and affected data subjects; and

shalf promptly, and in any event within forfy-eight (48} hours of receipt of any
request or comrespondence, notify the Authority § DBFM Co receives a
subject access request or notice from a data subject exercising its rights
under the Date Protection Act 1998 in respect of any personal data or any
correspondence from a regulatory authority in relation o the processing of
any personal data on behalf of the Authority.

61. CONFIDENTIALITY

81.1 The Authority shall, subject to Clause 61.2 be enfitled t0 make the documents and
information Histed in this Clause 61.1 freely avallable to the public (which may
include, without limiation, publication on the Authority’s website):

61.1.1
61.1.2
81.1.3
6t.1.4

61.1.6

61.1.6

this Agreemant;

the Independent Tester Contract;

the Collateral Agreements;

the payment ard performance reporf; and

the Financial Model (as updated from fime to {ime in accordance with this
Agreement);

Not Used

and DEFM Co acknowledges and agrees that, subject o the exclusion of information referred to
in Clause 81.2.2, the provision or publication of the documents and iformation listed in this
Clause 61.1 shall not give rise to any liability under the terms of this Agreement or otherwise,
The Authority shall notify DBFM Co in writing not less than ten (10) Business Days prior to any
intended provision or publication of information pursuant 1o this Clause 61.1.

61.2

61.2.1

UK-211443780.1

The partizs agree that the provisions of this Agreement and each Ancillary
Becument and the Financial Model shall, subled to Clause 61.2.2 below, not
be treated as Ceonfidential Information and may be disclosed without
restriction and DBFM Co acknowiedges thal the Authority shall, subject 1o
Clause 61.2.2 below, be enliied io make this Agreement, the Financial
KMedel and each Ancillery Document avallable in the public domain,
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€1.2.2

681.2.3

Clause 61.2.1 above shail not apply to provisions of this Agreement, the
Financial Model or an Ancilary Document designated as Commercially
Sensitive information and fisted In Schedule Part 28 {Commercially Sensifive
Information)] to this Agreement which shall, subject to Clause 61.3 be kept
confidential for the periods specified in that Schedule Part 26 (Commerciafly
Sensitive Information).

The parties shall keep confidential all Confidential Information received by
one parly from the cther party relating fo this Agreement and Ancillary
Documents or the Project and shall use all reasonable endsavours 6
prevent their employees and agents trom making any distlosure fo any
person of any such Confidential irdormation.

Permitted Disclosure

61.3

UK-211443750.1

Clauses §1.2.2 and 61.2.3 shafl not apply to:

61.3.1

£1.3.2

61.3.3

8134

8135

81.3.6

81.3.7

61.3.8

61.3.9

any disclosure of information that is reasonably required by any person
engaged in the performance of their obligations under this Agreement for the
performance of those obligations;

any matler which a party can demonstrate is already or becomes gensrafly
avaflable and in the public domain otherwise than as a result of a breach of
this Clause;

any disclosure to enabis a determination to be made under Bchadule
Part 20 {Dispute Resoiution Procedure) or in connection with a dispute
between DBFM Co and any of its subcontractors;

any disclosure which is required pursuant fo any Law or Parliamentary
obligation placed upon the parly making the disclosure or the rules of any
stock exchange or governmental or regulatory authority having the force of
law or, ¥ not having the Torce of law, compliance with which is in accordance
with the general practice of persons subject to the siock exchange or
governmental or reguiatory authority concernad;

any disclosure of information which is already lawfully in the possession of
the receiving party, prior to its disclosure by the disclosing party;

any provigion of informmation to the parties” own professional advisers or
instrance advisers or fu the Senior Funders or the Senior Funders’
professional asidvisers or insurance advisers or, where it is proposed that a
person should or may provide funds {whether directly or indirectly and
whether by loan, equily participation or otherwise) to DBFM Co andfor
Hoideo to enable if to carry cut its obligations under this Agresment, or may
wish 10 acquire shares in DBFM Co andfor Holdeo in accordance with the
provisions of this Agreament to that person or thelr respective professional
advisers but enly 1o the extent reasonably necessary to enable a decision to
be taken on the proposal;

any disclosure by the Authority of information relating fo the design,
constraction, operation and mainisnance of the Project and such other
information as may be reasonably required for the purpose of conducting a
dus diligence exercise, o any proposed new contractor, s advisers and
lenders, should the Authority decide to retender this Agreement; or

any registration or recording of the Consents and property regisiration
raguired;

any disclosure of information by the Authority to any other depariment, office
or agency of the Government or thelr respective advisers or io the Scottish



61.4

61.5

616

81.7

61.8

61.9

UK-211443790.1

Futures Trust or to any person engaged Ih providing services to the Authority
for any purpose related to or ancillary fo this Agreement;

61.3.10 any disclosure for the purpose of:

{a) the examination and certification of the Authority’s or DBFM Co's
accounts;
b any examination pursuant o section 6{1) of the Naticnal Audit Act

1883 of the economy, efficiency and sffectiveness with which the
Authority has used Hs resowces;

{c} complying with & proper request from either parly's insurance
adviser, or insurer on placing or renewing any insurance policies;
or

{d) (without prejudice to the generality of Clause 61.3.4) compliance
with the FOKSIA andfor the Environmental Information {Scolland)
Reguiztions;

6%.3.11 disclosura pursuant {o Clause 61.1; or
81.3.12 disclosure to the extent required pursuant to Clause 63.2

61.3.13 [NotUsed],

provided that, to avoid doubt, neither Clause §1.3.10{d) nor Clause 61.3.4
above shall permit disclosure of Confidential Information otherwise
prohibited by Clause 61.2.3 where that information is exempt from disclosura
under section 38 of the FOI{S)A.

Where disdlosure is permiited under Clause 61.3, sther than under Clauses 61.3.2,
81.3.4, 61.3.5, 61.3.8 and 61.3.10, the party providing the information shall procure
that the recipient of the information shall be subject fo the same obligation of
confidentiality as that contained in this Agreement,

DBFM Co shall not make use of this Agreement or any information issued or
provided by or on behslf of the Authority in connection with this Agreement
otherwise than for the purpose of this Agreement, except with the written consent
of the Acthority.

Where DBFM Co, in carrying out its obligations under this Agresment, is provided
with information relating to any Authority Party, DBFM Co shall not disclose or
make use of any such information otherwise than for the purpose for which it was
provided, uniess DBFM Co has obiained the prior wrilten conseni of that person
and has obizined the prior written consent of the Authority.

On or before the Expiry Date, DBFM Co shall ensure that all documents or
computer records in its possession, custody or control, which contain information
ralating to any Authority Party including any decuments in the possession, custody
or control of a Sub-Cantractor, are delivered up (o the Authority,

The parties acknowledge that Audit Scofland has the right to publish details of this
Agreement (including Commercially Sensitive Infarmation) in its relevant reports o
Parliament.

The provisions of this Clause 61 (Confidentialty) are without prejudice o the
application of the Official Secrets Acts 1811 to 18848,
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Anncuncements

81.10

Unless ofherwise required by any Law or any regulatery or governmental authority
{but only to that extent), nelther party shall make or permit or procure o be made
any public anncuncement or digclosure (whether for publication in the press, the
radio, television screen or any other medium} of any Confidential Information or in
the case of DBFM Co of its {or any DBFM Co Party's} interest in the Project or, in
any such case, any matiers retating theretn, without the prior written congent of the
other party (which shall not be unreasonably withheld or delayed).

62. FREEDOM OF INFORMATION

62.1

62.2

§2.3

62.4

62.5

UK-211443700.1

DBFM Co acknowiedges thal the Authority is sublect 1o the requirements of the
FOKSIA and the Environmental information {Scelland) Regulations and shall assist
and cooperate with the Authority to facilitale the Authority's compliance with iis
information disclosure requirements pursuani to the same in the manner provided
for in Clauses 62.2 to 82.8,

Where the Authority receives a Request for Information in relstion ¢ Information
that DBFM Co is holding on its behali and which the Authority does not hold itasif
the Authority shall refer to DBFM Co such Reguest for Information as soon as
practicable and in any event within five (3) Business Days of receiving such
Regquest for information and DBFM Co shall:

§2.2.1  provide the Authority with a copy of alf such Information in the form that the
Authority requires as soon as practicable and in any avent within five (8§}
Business Days (or such other period as the Autharity acting reasohably may
specify) of the Authority's request; and

62.2.2 provide all necassary assistance as reasonably requested by the Authority in
connection with any such Infarmation, to enable the Autharity to respond to
the Request for Information within the time for compliance set out in seclion
10 of the FOISIA o Regulation & of the Envirenmental Information
{Scotland) Regulations.

Following notification under Clause 62.2, and up unifl such ime as DBFM Co has
provided the Authority with all the Information specified in Clause 62.2.1, DBFM Co
may make representations to the Authority as to whether or not or on what basis
information raquested should be disclosed, and whether further #formation should
reasonably be provided in order fo identify and locate the information requested,
provided always that the Authority shall be responsible for determining &t its
absolite discretion:

62.3.1  whether information is exempt from disclosure under the FOIS)A and the
Enviranmantal Information {Scotland) Regulations;

62.3.2 whether Information is to be disclosed in response to a Request for
information, and

in na event shall BBFM Co respond directly, or allow its Sub-Contractors to respond
directly, to @ Request for Information uniess expressly authorised to do so by the
Avuthority.

DBFM Co shall enswre that all Information held on behalf of the Authority is
retzined for disclosure for at least twelve (12) years from the Actusl Completion
Date and shall permit the Authority to inspect such Information as reguested from
fime tg time,

DBFM Cc shall fransfer o the Authority any Request for Information received by

DBFM Co as soon as practicable and in any event within two {2) Business Days of
receiving it
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2.8

g2.7

628

62.9

DBFM Co acknowledges that any lists provided by it lisling or outlining Confidential
Information are of indicative vaiue only and that the Authorily may nevertheless be
obliged o disclose Confidential Information in accordance with the recuirements of
FOH{SJA and the Environmaental {Scoftand) Regulations.

In the svert of a reguest from the Authority pursuant to Clause 62.2 DBFM Co
shall &5 soon as practicable, and in any event within five {5) Business Days of
receipt of such request, inform the Autharity of DBFM Co’s estimated costs of
complying with the request to the extent these would be recoverable, if incurred by
the Authority, under section 13{1) of the FOI(8)A and the Fees Regulations. Where
such costs {either on their owh or in conjunction with the Authority's own such
costs in respect of such Request for Information) will excead the appropriate imit
referred to in section 12{1) of the FOIS)A and as set out in the Fees Regulalions
(the "Appropriate Limit") the Authority shall inform DBFM Co in writing whether or
not it stil requires BBFM Co {o comply with the request and where it does require
DBFM Co to comply with the request the ten {10) Business Days period for
compiisnce shall be extended by such number of additional days for compliance as
the Authority Is entitied to under secltion 10 of the FOKS)A. In such case, the
Authority shall notiy DBFM Co of such additional days as soon as practicable after
becoming aware of them and shall reimburse DBFM Co for such costs as DBFM
Co incurs in complying with the request to the extent it i3 ilsell entitled to
reimbursement of such costs in accordance with its own FONSA policy from fime
o time.

DBFM Co acknowledges that {notwithstanding the provisions of Clause 61
{Confidentiality}) the Authority may, acting in accordance with the Scotlish
Ministers Code of Practice on the Discharge of Functions of Public Authorities
under Part 8 of the Freedom of Information {(Sootland) Act 2002 (the "Code™},
andior having full regard to any guldance or briefings issued by the Scottish
Information Commissioner or the Scottish Ministers, be obliged under the FOYS)A,
or the Enviropmenial Information {Scotland) Regulalions to disciose Information
cancerning DBFM C o or the Project

82.8.1 in geftain circumstances without consulting with DBFM Co; or

62.8.2 following consultation with DBFM Go and having taken their views info
AccoU, -

provided aiways that where Clause 62.81 above applies the Authority shall, in
accordance with the recommendations of the Code, draw this o the attention of DBFM
Co prior to any disclosure,

Ins the event that DBFM Co s or becomes subject to Environmental Information
(Scotland) Regulations or FOUB)A it shall comply with its obligations under
Environmental Information {Scotland} Regulations and FOHS)A. In doing so, | will
use reasonable endeavours to consult the Authority before disclosing Information
about them or any agresment enterad into between the Authority ard DBFM Co,

&3 INFORMATION AND AUDIT ACCESS

63.1

63.2

UK-211443790 4

DBEM Co shall pravide fo the Authority's Represeniative all information,
documents, records and the like in the possession of, or avallable to, DBFM Co
{and to this end DBFM Co shall use all reasonable endeavours to procure that ail
such items in the possession of the Contracltor of any Service Froviders shall ba
avallable {0 # and DBFM Co has included, or shall include, relevant terms in afl
contracts with the Contractor or any Service Providers fo this effect) as may be
reasonably requested by the Authority's Representaiive for any purpose in
connection with this Agreement.

For the purpose of;

8§3.2.1 the examination and cerlification of the Authority’s accounts; or
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63.3

63.2.2 any examination pursuant to section 23 of the Public Finance and
Accountability (Scotland) Act 2000 of the economy, efflelency and
effectiveness with which the Authority has used s resources,

the Audifor Genergl for Scotland may examine such documents as he may reasonably
require which are owned, held or otherwise within the confrol of DBFM Co {and DBFM
Co shall procure that any person acting on its behalf who has such documents andfor
other information shall also provide access) and may require DBFM Co to produce
such aral or written explanations as he considers necessary.

PBFM Co shall provide and shall procure that its Sub-Contractars shall provide
such information as the Authority may reasonably require from time 1o time lo
enable it o mee! its obligations to provide reports and relums pursuant to
regulations, diractions or gwidance applicable {0 the Authority including, without
Hmitation, reports and returns regarding the physical condition of buildings
occupied by the Authority, health and safety, relating to environmental health.

64, NOTICES

54,1

64.2

64.4

All notices under this Agreement shall be in writing and all certificates, notices or
written instructions to be given under the terms of this Agreement shall be served
by sending the sama by first class post, or by hand, leaving the same at:

ifto DBFM Co Address: 51 Melville Street, Edinburgh, EH3 THL

o the Authority  Address: [} B Head of Property and Facilities
Management, Midiothian Councll, Midiothian House, Buccleuch Shest, Dalkeith,
Midlathian, EH22 10N

Where any informatlon or documentation is fo be provided or submitted to the
Authority's Representative or the DBFM Co Representative it shall be provided or
submitted by sending the same by first class post, or by hand, leaving the same at;

H to DBFM Co's Representative Addrass: 51 Melville Street, Edinburgh, EH3
7HL

if to the Authority's Representative  Address: [ Hesd of Property and
Facilities Management, Midlothian Council, Midiothian House, Buctleuch Street,
Datkeith, Midlothian, EH22 1DN

(copied In each case to the Authority)

Either party to this Agreement (and seither Representative} may change its
nominated address by prior notice to the olher party.

Notices given by post shall be effective upon the earlier of {i) sctual receipt, and (i}
five {8} Business Days after mailing. Notives delivered by hand shall be effective
upon delivery.

65, NO WAIVER

65.1

Any relaxation, forbearance, Indulgence or delay (together “indulgence”) of any
party in exercising any right shall not be construed as 3 waivet of the right and
shail not affect the abilily of that party subsequently fo exercise that right or to
pursus any remedy, nor shall any indulgence constitule a walver of any ather right
{whether against that party of any other person),

Centinued effect — no waiver

65.2

UK-2114437801

Notwithstanding any breach of this Agreement by either party, and without
prejudice lo any other rights which the other parly may have in relation to it, the
other party may elect to continue to treal this Agreement as being in full force and
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66,

g7.

&B.

€9,

70,

effact ardd to enforce ifs rights under this Agreement. The failure of either party fo
exercise any right under this Agreement, including any right to terminate this
Agreement and any right to claim damages, shall not be deemed a waiver of such
right for any continuing or subsequent breach.

NO AGENCY

661 Nothing in this Agreement shall be construed as creating a parinership or as &
contract of employment belwesn the Authorily and DBFM Cao.

66.2 Save as exprassly provided otherwise in this Agreement, DBFM Co shall nof be, aor
be deemed to be, an agent of the Authority and DBFM Co shall not held itself out
as having autharity or power to bind the Authority in any way.

6.3 Without limitation to iis actual knowledge, DBFM Co shall for all purposes of this
Agreement, be deemed (o have such knowledge in respect of the Project as is held
{or ought reasonably fo be held} by any DBFM Co Parly.

ENTIRE AGREEMENT

67.1 Except where expressly provided otherwise in this Agreement, this Agreement
constitutes the entire agreement between the parties in connection with its subject
matter and supersades all prior representations, communications, negotiations and
understandings concerning the subject maiter of this Agreement.

87.2 Each of the parties acknowiedges thal:

67.2.1 it does not enler into this Agreement on the basis of and does not rely, and
has not relied, upen any statement or represeniation (whether pegligent or
innocent) or warranty or other provision {in any case whether oral, written,
express or implied) made or agreed to by any person (whether a party o this
Agreement or nat) axcept those expressly repeated or referred fo in fhis
Agreement and the only remedy or remedies available in respect of any
misrepresentation of untrue statement made to it shall be any remedy
availsble under this Agresment; and

67.22 this Clause shall not appiy to any siatement, representation or warranty
made fraudulently, or to any provision of this Agreement which was induced
hy fraud, for which the remedies avaiiable shall be all those available under
the law governing this Agreement.

THIRD PARTY RIGHTS

Eave to the extent expressly provided in this Agreemant and, o avoid doubt, without prejudice
{o the terms of the Funders’ Direct Agreement or the rights of any pemitted successor to the
rights of DBFM Co or of any permitted assignes, it is expressly declared that no rights shall be
conferred under and arising out of this Agreement upon any person other than the Authority and
DBFM Co and without prejudice to the genarality of the foregoing, there shall not be created by
this Agreement a jus quaesitum tertio in favour of any person whatsoever.

SEVERABILITY

¥ any provision of this Agreeman! ghall be declared invalid, unenforceable or iliegal by the
courts of any jurlsdiclion fo which | ls subledt, such provision may be severed and such
invalidity, unenforceahility or llegality shall not prejudice or affect the validify, enforceability and
legality of the remaining provisions of this Agreement,

CONFLICTS OF AGREEMENTS

In the event of any conflict between this Agreement and the Project Documents, the provisions
of this Agreement shall prevail.
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71, COSTS AND EXPENSES

Each party shall be responsible for paying ¥s own costs and expenses incurred in connection
with the negotiation, preparation and execution of this Agreement.

72. FURTHER ASSURANCE
Each party shall do ali things and execute all further documents necessary to give full effeci to
this Agreement.
73. LOCAL GOVERNMENT (CONTRACTS) ACT 1967
73.1 DBFM Co hereby consents fo the issue by the Authority of certificates under

732

saction 3 of the Local Government {Contracts) Act 1897 in respect of this
Agreement and the Funders' Direct Agreement.

The relevant discharge lenms within the meaning of seclion 6 of the Local
Government {Conlracisy Act 1897 are set oul in Schedule Part 27 (Relevani
Discharge Terms).

74, BEST VALUE

741

74.2

DBFM Co shall take all reasonable steps necessary to facilitate, support and assist
the Authorily in complying with Sections 1 and 2 of the Local Government in
Scofland Act 2003,

Subject o Clause 74.1, DBFM Co shall comply with the guidance referred to in
Section 2 of the Local Government in Scolland Act 2003 as directed by the
Authority from fime to time.

75, COMNUNITY BENEFITS

75.1

75.2

75.3

UK-211443780.1

Subject to Clause 75.3 below, DBFM Co shall comply with the community beheflt
reqgifirements set gut Table A in Section B {Community Benefils) of Schedute Part 8
(Construction Matlers) (the “Communily Benefits Reguirements®},

DBFM Co shall prepars and provide fo the Authority an annual repart on DBFM
Co's compliance with the Communily Benafits Requirements within tweanty {20}
Business Days of each anniversary of Financial Closa.

Na failure by DBFM Co to comply with this Clause 75 shall constitte @ breach of
this Agreement. i, in relation to the Works, DBFM Co does not comply with the
Community Beneflts Requirements, the parties acknowledge and agree that the
Authority's sole and exclusive remedy in respect of any breach of this Clause 75
(Community Benefits) shall be in its capacity as Parlicipant pursuant to Clause 23
of the Territory Partnering Agresment,
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76. GOVERNING LAW AND JURISDICTION

76.1 This Agreement shall be considered as a contract made in Scotland and shall be
subject to the laws of Scotland.

76.2 Subject to the provisions of the Dispute Resolution Procedure, both parties agree
that the courts of Scotland shall have exclusive jurisdiction to hear and seitle any
action, suit, proceeding or dispute in connection with this Agreement and
irrevocably submit to the jurisdiction of those courts.

IN WITNESS WHEREOF these presents typewritten on this and the preceding 95 pages together with the
Schedule in 27 Parts and Appendix A are executed by the parties hereto as follows:

SUBSCRIBED for and on behalf of
the said MIDLOTHIAN COUNCIL
at f\)u Y. e“"‘

“ "z_m Fﬁm.ai 2ol 6

Print Full Name Authorised Signatory

SUBSCRIBED for and on behalf of
the said NEWBATTLE DBFMCO
LIMITED

at A DI UL
o ‘l ptfjﬂb;{}r(d\{ E‘O‘I L‘J _
%

Print Full Name

Print Full Name Director
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SCHEDULE PART 1

DEFINITIONS AND INTERPRETATION

SECTION1

In this Agreement unless the context otherwiss requires:

“5 Year Maintenance Plan’

"Actual Commissinning End Date”

“Actual Gompistion Date”

“Actual Liability”

“Additional Permitted Borrowing’

UK-211443780.1

a8

means the plan, o be prepared by or on behalf of
DRFWM Co, for any works for the maintenance or
repait of the Facilities, including the renewsl or
replacement of plant or equipment as necessary,
during each rolling five year period for the duration
of the Project Term;

means the date specifiad (0 the Commissioning
Completion Certificate issued by the independsnt
Testar pursuant fo Clause 18.4;

rmeans the fater of:

{a} the dale stated in the Certificate of
Practical Completion issued by the
independent Tester pursuant o
Clause 17.12; and

{b) subject to Clause 14.5, the Completion
Date;

has the meaning given In Clause 46.7.3;

means on any date, the amount equal to any
amaunt of principal outstanding under the Senior
Funding Agreemenis (as the sama may from tima
to timie be amanded, whether o not with the
approval of the Authority} in excess of the amount
of principal scheduled under the Senlor Funding
Agresments at Financial Close to be outstanding at
that date:;

but only to the extent that:

{a} this amount s lesg than of equat to the
Additional Permitted Borrowings Limit;
and

(5 in respeoct of any Additlonat Permitted

Borrowing the Security Trusiee Is notin
miaterial breach of its obligations under
clause 9.4.3 of the Funders' Direct
Agresment as it applies to such
Additional Permiited Borrowing,

and provided further that any stich excess amount
of principal which is:

(i) invested as part of any Qualifying
Change; of
{i) outstanding from fime to ima as a result

of any drawing under the Benior Funding
Agresments as entered into af the date of



“Additional Permitted Borrowings Limit”

“Adjudicator”

‘Affitiate"

liAgemH

“Agreement”

“Anciiary Documenis”

“Ancillary Rights”

“Annual Service Payment’

UK-211443700.1
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this Agreemwent, disregarding any
subsequerd amendment; or

{iil} outstarding from time to time as & result
of any amendment to the Senior Funding
Agreements in respact of which the
Authority hag agreed that its ligbllities on
& termination may be increased pursuant
1o Clause 4.3,

shall not be counted as Addiional Permitted
Borrowing;

means an amount equat to:

(&) 10% of the Criginal Senior Commitment,
for any Additional Permilted Berrowing
subsisting in the peried from the date of
Financial Close fo the date on which the
amount outsianding under the 3Senior
Funding Agreements is reduced {o 50%

or less of the Original Senior
Commitment; and thereafter
(b} the higher of:
63 5% of the UOriginal Senior
Commitmant; and
(i) the amount of any Additional
Permitted Borrowing

oulstanding on the last day of
the perind referred fo in
paragraph 73.2(s8}

has the meaning given in paragraph 4.1 of
Schedule Part 20 {Dispule Resolulion Frocedure),

means, in relation to any person, any holding
company or subsidiary of that person or any
subsidiary of such holding company, and “holding
company” and “subsidiary” shall have the meaning
given {o them in section 1188 of the Companies
Act 2008;

has the meaning given to the term “Facility Agent’
in the Credit Agreement;

maans this agresment including the Schedule;

mezns the Consiruction Conlract, the Servics
Coniracts and, the Performance Guarantees, all
as the same may be amended or replaced from
fime to time;

means such rights as set out in Section 3 (Ancilary
Rights) of Schedule Part 5 {Land Matfers),

has the meaning given in Schedule Part 14
{Payment Mechanism},



*Approved RDE tem"

"Asticies of Asseciation”

“Assoclated Companies”

"Authority Assets’

“Authority Change”

“Authority Change Notice”

" Authority Events of Dafauit”

“Authority Farty”

*Authority Policies™

UK-211443795.1
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means an item of Reviewabie Design Data which
has been refurned or has been deemed i have
been returned endorsed aither “Level A - no
comment” or “Level B - procesd subject fo
amendment as noted® by the Authority's
Representative pursuant o the provigions of
Clause 12  {Design, Construction  and
Commissioning Process) and Schedule Part §
{Revisw Frogedure) (provided that in the case of
any item of Reviewable Design Data which has
been returned or has been deemed fo have been
roturned endorsed “Level B — procead subject to
amendment a5 noted” DBFM Co has taken account
of the Authority’s Representative’s comments), as
such ftem of Reviewabie Design Data may be
vatied or amended from time to Bme in accordance
with Schedule Part 16 (Change Frotocol);

maans the ariicles of association for DBFM Co that
arg in the Agreed Form;

means, in respect of a relevant company, a
company which is a Subsidiary, a Holding
Company or a company that is a Subsidiary of the
uliimate Hoiding Company of that relevant
company, and in the case of DBFM Co shall
include Holdee and sach of the Shareholders, and
the term “Associate’” shall be interprefed
accordingly;

means the assels and equipment or other proparty
used by, or on behalf of, the Authority or any
Authority Party at the Site, other than the Facllities;

has {he meaning given in Schedule Part 16
(Change Profocol);

has the meaning given in Schedule Par 18
{Change Proiocofy,

has the meaning given in Clause 39.1;

means any of the Authority's agents, contractors
and sub contractors of any tier and its or ther
directors, officers and employees  andfor
Community Services Providers and any of the
Communily Services Providers’ agents, coniractors
and sub contractors of any tier and its or thelr
directors, officers and employees at the Facliities
with the authorty of the Authorily but excluding
DBFM Co, any DBFM (o Party and statutory
undertakers and utiliies and "Authorily Parlies”
sha#t be construed accordingly;

imeans, subject 1o Clauss 27.7, the policias of the
Authority set out in the document annexed to this
Agreement as Appendix A (Authority Policies) as
amended from time to time in accordance with the
provisions of Clause 27.5 and Schedule Part 18
(Change Protocol);



“Authority’s Commissioning”

“Authority’s Censtruction Reguirements”

“Authority’s FM Manager”
"Authority’s Maintenance Obligations”

“Aithority’s Past Completion Commissioning’

“*Authority’s Representative”

“Availabiiity Fallure®

"Base Case IRR®

“Base Date”

“Base Senior Debt Termination Amount”

‘Bensficiary”

“Business Day”

*Capital Expenditura”

“GCOM Regulations”

"Certificate of Practical Completion”

“Change”

UK-211443790.1
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means the Authority’'s pre-completion
commissioning aclivities 1o be carried out by the
Authority In accordance with Claisse 17 {(Fre-
Completion Commissioning and Completion);

means the requirements of the Authority set out or
identified in Section 3 {Authority’s Construction
Raguirements) of Schedule Part 6 (Consfruction
Maitersy as amended from time fo tme in
accordance with the terms of this Agresment;

means Steven Small
has the meaning given in Clause 23.13;

means ihe Authority's pest-completion
commissioning activities io be carried out by the
Authorily in accordance with Clause 18.%1 {Post
Compfation Commissioning),

means the person 30 appointed by the Authority
pursuant to Clause 8 (Representalives);

has the meaning given in Schedule Part 14
(Faymeant Mechanism;

reee [N

has the meaning given in paragraph 16 of
Section 2 ({Interprefation) of Scheduls Part 1
{Definitions and Inferpreifation),

has the meaning given in Section € {(Definftions) of
Schedule Part 17 (Compensation on Termination),

has the meaning given in Clause 49.3 {Conduct of
Claims);

means & day ofher than a Saturday, Sunday or a
bank holiday in Edinburgh;

means capltal expenditure {as such term is
interpreted in sccordance with generally accepted
accounting principles in the United Kingdom from
time to fime};

has the meaning given in Section 2 {Safefy During
Constructiony of Schedule Part 6 {Construction
Matters);

means & cerlificate in the relevant form set out in
Echedule Part 22 (Cerfificales),

has the meaning given in Schedule Part 18
{Change Frofocol);



“Change in Sontrol”

“Change in Law”

“Coliateral Agreements”

"Commencement Date"

"Commercially Sensitive information”

*Commissioners”

"Commissioning Completion Cortificate”

“Commissioning End Date”

“Community Services’

"Community Services Provider”

“Compensation Event”

“Compensation Payment”

UK-211443796.1
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means:

{a) ahy sale or other disposal of any iegal,
beneficial or equitable interast in any or
all of the equity share capital of a
corporation [including the controt over the
exercise of voling rights conferred on that
equity share capital, control over the right
to appoint or remove directors or the
righds to dividends}; andfor

{53} any other arrangements that have or may
have or which result in the sams effect as
paragraph (a) above;

means the coming into effect or rapeaal {without re-
enactment or consolidation) in Scottand of any
Law, or any amendment or variation to any Law, or
any judgemeni of a relevant court of law which
changes binding precedent in Scotland in each
case after the date of this Agreement;

means the Contractor's Coliateral Agreement, the
Service Providers' Coliateral Agreemenis and the
Frofessional Team Coliateral Agreemenis;

maans the date of this Agreement;

means the sub set of Confidential Information listed
in column 1 of Schedule Part 28 {Commercially
Sensifive Information) in each casa for the period
specified in column 2 of Schedule Part 28
(Cammercially Sensitive Information);

has the meaning given in Clause 35.3;

meaans a certificate in the relevant form set out in
Schedule Parl 22 (Certificates),

means the date by which the parties’
commissioning activities are programmed io be
completed in  accordance with the Final
Commissioning Programme;

means all services provided from the Facllifies ag
anvisaged by the Authordiy's Construction
Requirsments and/or the Services Lavel
Specification and such other services as may ba
notified fo DBFM Co by the Authorily from time 1o
time,

means any organisation {excluding for the
avoidance of doutd the Authority providing any of
the Community 3arvices at the Facilitias from time
to time;

has the meaning given in Clause 28.10;

has the meaning given in Clause 48.6;
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means the completion tests set aud in Appendix B
of Schedule Part 10 (Outliing Commissioning
Programime);

means 30 March 2018 or such ravised date as may
ba specified by the Authority's Representative
pursuant to Clause 29 (Defay Events) or such other
date as may be agreed by the parfies;

meaans.

{ay information that sught {o be considered
as confidential thowever it is conveyed of
on whatever media it is stored) and may
include irformsation whose disclosure
would, or would be likely to, prejudice the
commercial interests of any person, frade
secrets, Intellectual Property Rights and
know-how of either parly and all personal
data and sensitive personal data within
the meaning of the Data Protection
Act 1888 and

{b} Commercially Sansitive Information;

means all permissions, consents, approvals,
certificates, permits, licences, statufory agresmaents
and authorisations required by Law, and all
necessary consents and agresments from any third
parties {including, without fimitation, any Planning
Permission), needed to carry out the Project
Qperations in sccortdance with this Agreement;

means the design and bulid confract dated the
same date as this Agresment between DBEFM Co
and the Conftractor {which, as at the date of this
Agreement, & In the Agreed Form} as amended or
replaced from time to tima in sccordance with this
Agreement;

means the period from and including the date of
execution of this Agreement to and induding the
Actual Compistion Date;

means the document at Section 8 (Quallly Plans
{Design and Consfruction)) of Schedule Part 6
{Construction Malters);

means sl or any pollitants of contaminants,
including any chemical or industrial, radioactive,
dangerous, foxic or hazardous substance, waste or
residue {whether in solid, semi-sclid or liquid form
or a gas or vapour) and including witheut limitation
genetically modified organisms;

means a calendar month provided that:

{a) the first Contract Month shall be the
period from and including the Payment
Commencement Date o and including
the last day of the calendar month in
which the Payment Commancement Date
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falla; and

{b} the last Contract Month shall be the
period from and including the first day of
{he calendar month in which the Expiry
Date or Termination Date {(as the case
may be) falls o and including the Expiry
Date or the Termination Date {(as the
case may be);

reans:

(&} for the first contract year, the period from
the date of this Agreement to the
subsequent 31 March; and

£+}} for all subsequent contract years, the

period of twelve (12} calendar months
commencing on each anniversary of
1 April,

provided that the finat contract year shall be such
period as commences on 1 Aprit and ends on and
includes the date of expiry or earlier termination of
this Agreement {as the case may be};

means the Confractor, any Service Provider and
any other entity which performs on behalf of DBFM
Co any material function in connection with ihis
Agreement or the Project Operalions;

means Galliford Try Building Limited (irading as
Morrisor  Construction  Scotland)  incorporated
under the Companies Acts {Registered Number
02472080} and having its Registered Office at
Cowiey Business Park, Cowley, Uxbridge,
Middlesex, UB8 2AL engaged by DBFM Co to carry
out the Works and any substitute design andfor
building contractor engaged by DBFM Co as may
be permitied by this Agreement;

means a collateral agreement among the Authority,
DBFM Co and the Contracior in the form identified
in Section 1 of Schedule Part 9 {Cofaferal
Agreements);

means the manager io be appointed by the
Contractor for purposes of supsrvision of all day-lo-
day activilies on the Site;

means the Contractors rules, applicable on the
Site t0 the Authortty, DBFM Co, the Confractor and
thelr respective subi-contractors and suppliers of
every tier during the construction of the Facilities;

means other than in relation o minor road traffic
offences, any previcus or pending prosecutions,
convictions, cautions and binding-over orders
{including any spent convictions as contemplated
by section 1{1} of The Rehabilitation of Offenders
Act 1974 by virlue of the exemplions specified in
Part [l of Schedule 1 of the Rehabiiitation of
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Offenders Act 1974 {Exceptions) Order 1975 (Sl
1975/1023) and the Rehahilitation of Offenders Act
1974 (Exclusions and Exceptions} (Scotland) Order
2003 Scottish S 2003/231) or any replacemsnt or
amendment to those Orders);

means the cradit agreement entered into on or
around the date of this Agreement between
amongst others, DBF Co and the Agent;

has the meaning given in Clause 40 (DBFM Co
Events of Defauit);

means DBFM Co's agents and contraciors
{including without fimitation the Contractor and the
Service Providers) and i{s or thelr sub-contractors
of any tier and its or ithefr directors, officers,
emplovees and workmen in relation fo the Project
“DBFM Co Parties” shall be construsd accordingly;

means DBFM Co's commissioning activities carmed
out in accordance with Clause 18.1;

means DBFM Co's commissioning activities carried
out in accordance with Clause 17 (Pre-Completion
Commissioning and Completion);

means the document at Seclion 4 {DBFM Co's
Proposals} of Schedule Part 6 (Construction
Matters) as amended from lime o tme in
accordance with Clause 33 (Change Frofocol);

means sny activites to be performed by or on
behalf of DBFM Co pursuant to Hs rights under
Clause 23.15;

means the person appointed by DBFM Co
pursuant to Clause 8 (Representatives);

means & deduction o be made in caloulating s
Monthly Service  Payment, calculated in
accordance  with Section 3 (Deductions  from
Monthly Service Payments) of Schedule Part 14
{Fayment Mechanismy),

has the meaning given in Clause 46.7.3;

means any increasaed margin that is payable to the
Senior Funders or which accrues as a result of any
paymaent due to the Senior Funders not being
made on the date on which it is due;

means 2% over LIBOR;

means any defect or fault in the Works and/or the
Facilities {not being a Snagging Matter) which
octurs due to a failure by DBFM Co to meet the
Authority's  Construction  Reguirements  and/or
DEFM Co's Proposals or otherwise to comply with
its obligations under this Agreement;
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has the meaning given in Clause 28.3;

has the meaning gven in Schedule Part 16
{Change Protocol);

means all drawings, reporis, documents, plans,
software, formuias, calculations and other data
relating to the design, construction, testing andfor
aperation of the Faclities;

means the document at Section 8 (Qualily Plans
{Desion and Constructiorijof Schedule Part 6
(Construction Matlers);

means, subject {o the provisions of Clause 4.1, all
damage, losses, liabllities, daims, actions, cosis,
expenses {including the ocost of legal or
professional services, legal costs being on an
agent/client, client paying basis), proceedings,
demands and charges whether arising under
stabirte, confract or at common law buf, to avoid
doubt, excluding indirect Losseas;

means a2ny Desion Data and any other written
information, data and documents made avallable or
issued to DBFM Co or any DBFM Co Party in
conneclion with the Project by or on behalfl of the
Authority {or any Authority Party) whether on,
before ar after the execution of this Agreement;

means any Change in Law the effect of which is ta
discriminate directly against,

{a) facilifies whose design, consltruction,
financing and operation are procured
under the hub programme i relation to
other similar projects or the private
fingnoe  initlative  {or any successor
initiative applying principles  similar to
those of the Scottish Government hub
programme  of the privale finance
initiative}; or

[19)] companies underiaking projects procured
by contracts under the private finance
initiative or the Scotlish Government hub
programimea {or any successor initiative or
programme applying principles similar to
that initiative or that programme, as
refevant) in relation to other companies
undertaking similar projects; or

£ the Newbatlle community campus in
reiation to othar similar faciities; or

(d) DBFM Co in relation to other companies,

save

i where such Change in Law s in response
to any act or omission on the part of
DBFM Co which is illegal {other than an
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act or omission rendered illegal by virtue
of the Changs in Law itseif};

i that such action shalf not be deemed to
be discriminalory sclely on the basis that
its effect on DBFM Co is greater than its
effect en other companies; and

i, that a change in taxes or the infroduction
of a tax affecting companies generally or
a change in VAT shall be deemed not to
bae discriminatory i any circumsiances
{to avold doubt, such chanhges being
given effect in accordance with Clause 35
(VAT and Construction Indusiry Tax
Deduction Scheme);

has the meaning given in Schedule Part 23
{Refinancing} {excluding limb (b) of that definition);

means a date during the Prolect Termn or after ils
expiry on which DBFM Co Intends to make a
Distribution;

means any dividend or distribution made or paid by
DBFM Co on its share capital;

has the meaning given in paragragh 1 of Schedule
Part 20 (Bispute Resolution Procedure),

means the procedure set out In Scheduie Part 2D
{Dispute Resofution Procedure);

has the meaning given in Clauge 23.18;

means an event causing or, in the reasonable
opiran of a party, threatening to cause death or
injury to any individual, or serious disruption to the
lives of a number of people or extensive damage {o
property, or contamination of the erwironment, in
gach case on a scale bayond the capacity of the
emergency services of preventing the Services
operating  under normal circumstances  and
requiring the mobilisation and organisation of the
emergency services,

means any oplion, right of pre-emption, pledge,
security, intersst, lien, charge, morigage, leass,
licence, daim, corglition, retendlon or other
encumbrance or resfriction whether imposed by
agreement, by [aw or otherwise;

means the Enviropmental information {Scoiland)
Regulations 2004 iogether with any guidance
and/or codes of practice issued by the Scottish
information Commissioner or relevant Government
Department in relation to such regulations;

has the meaning given to it in Schedule Part 11
{Equipment};
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means the equipment instaliation table contained in
Appendix 2 to Part 11 of the BSchedule
{Equipment),

means the aggregate subscription price paid by the
Sharehoiders for the ordinary share capilal of
DBFM Co;

has the meaning given in Clause 34.2.1;
has the meaning given in Clause 23.7,
has the meaning given in Clause §1.2;

means midnight on Fo MAR LA 2047 ;

means the buildings and other facllities, togsther
with all supporting infrastructure (including the
Plant and the Groug 1 Equipment), extermal hard-
standings, specialist surfaces and other ameniiies
focated on the Sie {including as 2 minimum 26
aspects detalled within Appendix B to Section 1
(Service Level Specification of Schedule Parf 12
(Service Requiremernts), as required io enable
DBFM Co to comply with its obligations under this
Agreement, all as the same may be varied,
amended of supplemented from tme to time in
accordarice with this Agreement;

means DBEFM Co's duty manager who shall be
mresent at the Faclities in accordance with the
Service Level Specification;

means the Freedom of Information (Fees for
Required Disclosure {Soolfand)) Regulations 2004,

maans the programme jointly daveloped and
agreed by the Authority and DRFM Co in
accordance with the provisions of Clause 17.1;

means the date of this Agreement,

means the computer spreadsheet model for the
Project incorporating statements of DBFM Co's
cashfiows including all expendilure, revenues,
financing and taxation of the Project Operations
together with the profif and loss acoounds and
balance sheets for DBFM Co throughout the
Project Term accompanied by delails of all
assumptions, calodations and methodology used
in thelr compilation and any other documentation
necessary or desirable t¢ operate the model, as
amanded from time to time in accordance with the
terms of Clause 37 {Financial Modef, & copy of
which is attached fto this Agresment on disk as
Appendix &;

has the maaning given In Clause 35.3;
means the Freedom of Information {Scofland) Act

2002 and any subordinate legisiation (as defined in
section 73 of the Freedom of Information
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{Scotland) Act 2002) made under the Frgedom of
information {Scotland) Act 2002 from time te time
together with any guidance andfor coodes of
practice issued by the Scoltish Information
Commissioner or relevant Government departnent
in relation to such Act;

has the meaning given in Clause 31 (Foree
Majeure);

means an area of the Facliities identified as such in
Appendix 2 to Schedule Part 14 {Payment
Mechanism);

means alb or any of the persons who provide
fimancing or funding in respeci of the Project
Operations under the Funding Agreements
including Norddeutsche Landesbank Girozentrale
and NORD/LB Luxembourg S.A. Covered Bond
Barnk and, where the contaxt so  permils,
prospective financiers or funders;

means the agreement to be entered into belween
the Autherity, the Senior Funders and DBFM Co in
the form ldentified In Schedule Part 4 {Funders’
Direct Agreement);

means all or gny of the agreements or instrumenis
to be entered into by DBFM Co or any of is
Associates relating to the financing of the Projact
Operations  {including the Inilial  Funding
Agreemaents and any agreements or instruments o
he entered into by DBFM Co or any of its
Associates relating to the rescheduling of thelr
indebtedness or the refinancing of the Project
Operations};

means an Event of Default as that term is defined
in the Credit Agreement;

means using standards, practices, methods and
procedures conforming to the Law and exercising
that degree of skill and care, diligence, prudence
and foresight which would reasonably  and
ordinarily be expected from & skiled and
experienced person engaged in 2 similar type of
undertaking under the same or similar
circumstances;

means the government of the United Kingdom or
the Scottish Ministers;

means the investigation of all the ground physical
ard geophysical conditions of and surrounding the
Site and of any extranecus materials in, on or
undar the Sie {including its suface and subsoil) to
gnable the Faclliies to be designed and
constructed and the Works o be carried out with
due regard for those conditions and the seismic
achivity {if any) in the ragion of the Site;
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has the meaning given fo it in Schedule Part 11
tEquipment)

means each of the months Aprl to Seplember
(inclusive);

has the meaning given in Clause 40.1.5;

has the meaning given in Schedule Part 18
{Handback Procedure);

has the meaning given in Schedule Part 18
(Handback Procedure);

means the cerificale of confirmation that the
Facilities comply with the Handback Regquirements
in the refevant form set cut in Schedule Part 18
{Handback Procedure);

has the meaning given in Schedule Part 18
(Handback Procedure),

has the meaning given in Schedule Part 18
{Handback Procedure),

has the meaning given In Schedule Fart 18
{Handback Procedure);

means the activities set ot in paragraph 4 of
Agperdlix B to Schedule Pat 18 (Qutine
Commissioning Programime);

means the Food Safety Act 1980 (and associaled
reguiations), the Health & Safely al Wk eic Agt
1874 f{and associated regulations), the Fire
{Scotiand) Act 2005 (and associated regulations
including the Fire Safely (Scofland) Regulalions
20063, the Envirenmental Protection Act 1980 and
the Water Indusiry {Scottand) Act 2002 and any
gimilar  or  anslogous  health,  safely  or
efvirorenental legisiation in force from time o time;

has the meaning given in Schaedule Part 16
{Change Profocol,

has the meaning given In Schedule Part 18
{Change Profocol};

means Newbattie DBFM  HoldCo  Limited
(registered number SG483055) whose registered
affice is at Atholl House, 51 Mslvilie Straet,
Edinburgh, EH3 THL;

has the meaning given to it in section 1158 of the
Companles Act 2008;

has the meaning given in Appendix 2 of Schedule
Part 8 {Review Procedurs};

has the meaning given in Appendix 2 of Scheduls
Part 8 (Review Procedurs);



“*hubco”

“4CT Responsibitity Matrix”

“Indemnifier”

“Indiependant Taster”

“Independent Tester Contract”

“Indirect Losses”

*Information”

“Initial Funding Agreements®

“Insurance Proceeds Account”

“‘msurance Proceeds Account Agreemant”

“msurance Term”

“Insurances”

“insured Revenue”

“Intellectual Property”

UK-2114437901

111

means Mub South East Scolland Limited
(registored under number SC380319) whose
registered office Is at Atholl House, 51 Melville
Street, Edinburgh, EH3 7HL;

means the responsibilities matrix set oul in
Appendix D of the Authorly's Construction
Reqguirements;

has the meaning given in Clause 49.3 (Conduct of
Claims);

means Sweett (UK} Limited, a company registered
under the Companies Acts {Company Number
63242011 and having its registered office at 60
Gray's Inn Road, London, WX 8AL or such
substitute independent tester as may he permitied
pursuant to this Agreement;

means the confract dated the same date as this
Agreement in the form identified in Schedule
Part 13 (lndependent Tesier Confracl) or any
replacernent thereof among DBFM  Co, the
Authority and the Independent Taster;

has the meaning given in Clause 54.1 (Exclusions
and Limits on Liabilfty),

has the meaning given under section 73 of the
Freedom of Information {Scotiand) Act 2002;

means the Senior Funding Agreements and
Subordinated Funding Agresments in the Agreed
Form;

means the account numbered [ i sort
code| i the joint names of DBFM Ce and
the Authority with the Account Bank (as defined in
{he Credit Agresment),;

means the agreement In the form identified in
Schedule Part 258 {insurance Froceeds Account
Agresment};

means any lerm andior condition required fo be
included in a policy of insurance by Clause 53
{Inswrance} andfor Schedule Fart 16 {insurance
Regquiremsnts) but excluding any risk;

means, as the context requires, ali or any of the
insurances required to be maintained by DBFM Co
pursuant to this Agreement;

means the projected Unavoidable Fixed Costs and
Senior Debt Service Costs of DBFM Co;

means all registered or unreglstered {rademarks,
service marks, patends, régistered designs, utiity
models, applications for any of the foregeing,
copyrights, unregistered designs, the sui generis
Fights of sxtraction relating to databases, trade
secrets and other confidential information or know-
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how,

means the Inteliectusl Property which (or the
subject matier of which) is created, brought info
exisience, acquired, used or intended o be used
by DBFM Co, any DBFM Co Party or by other third
parties (for the use by or on behalf of or for the
henefit of DBFM Co) for the purposes of the design
or consiruction of the Facilities, the operation,
maintenance, Improvement andlor testing of the
Facilities or the conduct of any other Project
Operation or otherwise for the purposes of this
Agreemaent;

means any interest in Relevant Debt paid by DBFM
Co;

meang: {ij) the report to be produced by DBFM Co
on request by the Authority pursuant {o Clause 4.8
{Funding Dsefauit}, which report shall contain sl
information pertaining o the occumence of the
refevant Funding Default (including without
Himitation details of any action taken by the Funders
under the Credit Agreement , any discussions that
have taken place with the Funders and i the
funders intend to issue & waiver in respect of the
Funding Defaulty as the Authority (acting
reasonably) deems necessary including {but not
fimited to):

1. details of the circumsiances leading to
the Funding Default or Funding Defaulis

2. details of the provisions of the Senior
Funding Agreements of which DBFM Co
is in defaulf

3 detalle of DBFM Co's  performance

against cover ratios and covenants prior
{o the Funding Defaul! and projections of
parformance going forward

4. details of $he discussions held between
DBRFM Co and the Senior Funders
regarding the steps to be put in place to
remedy the Funding Default

5. detail of the intenfions {in so far as they
are ascertained} of the Senior Funder
with regard to the Funding Default
including confirmation of whether the
Senior Lender intends to waive in respact
the Funder Default

8. details of the intentions {in so far as they
are ascertaned) of the equity and
subordinated lenders with regard to the
Furding Default including confirmation of
whether the equity and subordinated
lenders intend to issue & waiver in
respect of the Funding Uefault
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7. details of any aclion taken by the Senfor
Funders under the Senior Funding
Agreements

together with a programme of action which will, if
performed, remedy or otherwise resolve the
matters which gave rise io the Funding Default;
and {ii} where the Senior Funders have requested
that DBFM Co provides them with a report in
relation 1o the relevant Funding Default, a copy of
such report, fogether with any updates or follow on
reporis requested by the Senior Funders;

means information technology systems, hardware
and scftwars;

means sub-contractors appointed to complete the
following sub-coniract works packages: {i) stsel
work cennections; {ii} lifte; (iif) sprinkler systems;
{iv} security systems; (v] BMS conirpls; (v}
mechanical and electrical; and {vifj swimming pool,

means the collateral agreements among the
Authority, DBFM Co, the Contractor and the Key
Sub-Contractors in the form identified in Section 3
of Schadule Part 8 {Coflaferal Agresinenis);

means:

(&) any applicable statule or proclamation or
any dalegated or subordinate legislation;

(b} any enforceable community tight within
the meaning of section 2{1) of the
Eurcpean Communities Act 1972;

{c) any applicable guidance, dirsction or
determination with which the Authority
gnd/or DBFM Co is bound to comply to
the extent that the same are published
and publicly available or the existence or
contents of them have heen notified to
DBFM Co by the Autherity; and

() any applicable judgement of a relevant
court of law which is a binding precedent
in Scotland,

in each case In foree in Scotiand;

has the meaning given to it in the Credit
Agreement;

has the meaning given in Schedule Parl 16
{Change Frotfocol);

means any works for maintenancs or repair of the
Faciiities that are necessary to ensurg {ha{ the
Faciiities are mainiained in accordance with
Service Level Specification and  Method
Statemeris and that the Factlities comply with the
Authority's Construction Reguirements and DBFM
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Co's Proposals ({including, without limitation, the
renewal or replacement of any Plant or eguiprment)
throughoui the Project Term;

has the meaning given in Clause 408421,

has the meaning given in Schedule Past 16
(Change Frofocoly,

means the method of providing a Service as set out
ar identified in Section 2 (Method Statements) of
Schedule Part 12 (Service Requiremenis) as
amended from lime fo ime in accordance with
Clause 33 (Change Protocol) and Clause 22 (The
Services);

has the meaning given in Schedule Part 14
{Payment Mechanism);

means a monthly repart fo be prepared by DBFM
Co and provided to the Autherity in accordance
with the relevant grovigions in Section 1 (Service
Level Specification) of Schedule Part 12 (Service
Requiremenisy,

means
{a) points of access lo the rooms and
departments in sach of the huidings
forming part of the Facility;

{b} the relationship between the buildings
forming the Factity; and
{e} adjacenvies between the rooms and,

where relevant,
withins the Facility;

between  depariments

bizt only in 50 far a5 the above relale 1o or affects
tha provision of Community Services;

means ihe insurances required by Clause 53.2 and
*Oparational Insurance” means any one of such
insurances;

means the period from the Actual Completion Date
untll the end of the Project Term;

has the meaning given in Clause 53,143
(Uninsurable Risks):

means the amount committed under the Senior
Funding Agreements as at Financial Close {as
adjiusted {0 take intoe accourt any Qualifying
Change);

means the programme selling out the standards,
specifications, procedures and other requirements
for the carrying out and completion of the
commissioning activities of the parties set out in
outiine in Schedule Part 10 {(Qutiine
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Commissioning Programme);

has the meaning given in the Territory Parinering
Agraement;

means the ordinary basic or minimum wage or
salary and any other consideration, whether in
cash or in kind, which the Authority Transferring
Emplovee receives either directly or indirectly in
respect of his or ber employment, from hisher
emplover;

means the Actual Complstion Date;
means Schedule Part 14 (Payment Machanism);

has the meaning given in Section 1 of Schedule
Part 14 (Payrment Mechanismy),;

means the guaramees to DBFM Co in respect of
the Construction Coniract and the Service
Contracie which, as at the date of this Agreement
are in the Agreed Form;

means without doubls-counting, any:

{a) advance o DBFM Co under the Senior
Funding Agreements, provided that such
advance is nol made under any
committed standby facility;

(b} Additional Permitted Borrowing;

{c) advance io DBFM Co under any
cormmitted standby facility which is made
solely for the purpose of funding any cost
overruns, increased expenses or foss of
revenue which DBFM Co incurs, provided
fhat such funds are not used in
substitution for  other sources  of
commitled funding designated for thoze
purposes; and

{0} interest and, in respect of the original
Senior Funding Agreements only {as
entered info at the date of this
Agresment, ptior {6 any subsequent
amendment), other amounts accrued or
payable under the terms of such original
Senlor Funding Agreements,

except where the amount referred fo in paragraphs
(a) fo {d) above is or is being used {o fund a
payment of Default Inlerest on any Additional
Fermitted Borrowing;
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means each of the following:

{@) a Participant which is 2 health board
establishad under section 2 of the National
Health Service {Scofland) Act 1978: or

{by the Scottish Fire and Rescue Service
congtituted under the Police and Fire Reform
{Scotland) Act 2012; or

{c} the Police Service of Scofland constituted
under e Police and Flre Reform (Scolland)
Act 2012 or

{d)} the Scoltish Ambulance Service constituted in
ferms of the Scotlish Ambulance Service
Beard Order 1999/688,

but specifically excluding their successors of
assignees {the provisions of Seclion 32
Paragraphs 9 and 10 of Schedule Part 1 baing
specifically disapplied for the purpozes of this
defimition).

means the policies of insurance referred to in
paragraph 1 (Contractors’ Al Risk’ Insurance) of
Section 1 (Pdlicies to be Teken Ouf by DBFM Co
and Malstained During  the Design  and
Construction Phase) and paragraph 1 {Froperty
Damage) of Section 2 [Folicies lo be Taken Qut By
DBFM Co and Maintained fom lhe Actual
Completion Date) of Schedule Part 15 (Insurance
Requirementsy,

means the deladied planning consent for the Project
dated 26 August 2014 In response to Application
Reference 14/00388/DPF and a copy of whish is
contained in Section 1 of Schedule Part ©
{Construction Matlers);

fmeans any planning permission, approval of
reserved  matters, Hsted bullding consent,
conservation areas consent and/er other consent
or approval reasonably required from time {o time
for construction and/or operation of the Facilities
{including without limitation for any Authority
Change and the Flanring Approval);

means the infrastructure sysfems, bullding
systems, fixed, and immovable equipment systems,
installed as part of the Works or pursuant fo an
Authority Change as replaced from time to time;

means, as approprate, DBFM  Co's  Post
Completion Commissioning and/or the Authority's
Fost Completion Commissioning:

means the currency issued by the Bank of England
from time to time;

means the architect, civil and structural engineers,
geotechrical enginger and mechapical and
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elecirical services engineer employed by the
Coniractor in connection with the Warks;

means the form of collateral warranty forming part
of the appointment of the relevant mamber of the
Professional Team beling in the form identifisd in
Section 3 of Schedule Part 9 {Warrantiesy;

means the programme set out in Schedule Part 7
{The Programme} as revised and issued by DBFM
Ce {or on its behalfl) frem time {o time pursuant to
Clause 14 (Programme and Dates for Completiony;

means the maintenance work which DBFM Co is fo
carry out in accordence with Schedule of
Programmed Maintenance;

has the meening given in Clause 23.%;

has the maeaning given in Clause 44 {Corrupt Gifts
ancf Paymentsy,

has the meaning given {o it in Recital C;
means:
{a) all Design Data;

(b) all drawings, reports, documents, plans,
software, formulae, calouwlations and other
data relating fo the provision of the
Services; and

{c} any other materiais, documents and or
data acguired, brought into existence or
usedd in relation {o the Project Operations
or this Agreement;

means the Ancillary Documents and the Funding
Agreemants;

means . l l %

means the carrying out of the Works, the carrying
out of DBFM Co's Pre-Completion Commissioning
and DBFM Co's Post-Completion Commissioning,
the management and provision of the Services and
the performance of all other obligations of DBFM
Co under this Agreement from time fo ime,

means the period commeneing at midnight on the
date of this Agreement and ending on the earlier of
the Expiry Date and the Termination Date;

means {uniess expressly stated otherwise):
(a) a Low Valus Change in respect of which
the parties have agreed the method of

implementation; or

{b} a Medium Value Change in respect of
which the Authority has issued a



“Quality Plans”

"Redtification Period®

"Refinancing’

“‘Reinstaternent Plan”

“Reinstatement Works”

"Relevant Authority”

"Relevant Change in Law”

“‘Relevant Debt”

"Relevant Event”

“‘Relevant Incident”

"Relevant Payment”

UK-211443790.1

118

confirmation notice pursuant io
paragraph 7.1.1 of Section 3 {Medivm
Valug Changes) of Schedule Part 16
{Change Proilocoly; or

{c) a High Value Change which has received
Stage 2 Approval pursuant to
paragraph 8.2.1 of Seclion 4 {High Value
Changes) of Schedule Part 16 {Change
Protocod),

in each case provided thal any necessary changes
required to be made to any Project Document
andior Ancillary Decument pursuant to Schedule
Part 16 (Change Protocol) have been given effect
to and become unconditional;

means the Design Quality Plan and Construction
Quality Plan, prepared in accordance with Section
8 (Quafty Pians (Design and Constructiony) of
Schedule Part 6 (Construction Matfers), and the
Services Quality Plan, prepared in acoordance with
Section 3 (Service Quailly Plan) of Schedule
Part 12 {Service Requirements}, as required to be
implemented by DBFM Co in accordance with
Clause 20 {Quality Assurance),

has the meaning given in Schedule Part 14
(Payment Machanism;

has the meaning given in Schedule Part 23
{Refinancing};

has the wmeaning given in Clause 53.22
{Reinstatement);

has the meaning given in Clause 53.2272
{Reinstatement),

means any court with the relevant jurisdiction and
any local, national or supra-national agency,
inspectorate, minister, ministry, official or public or
statutory person of the government of the United
Kingdom, or of the European Union, (or of the
Scottish Government or the Scottish Parliament);

has the meaning given in Cilause 32.3 {(Changes in
Law);

means all sums advanced o DBFM Co from time
to time under & Funding Agreement other than
Senior Deld,

has the meanring given in Schedule Part 16
(Change Protocol);

has the meaning given in Clause 53.22.2
{Reinstatementy,

has the meaning given in Clause 5§3.14.3;
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haes the meaning given in Clause 53222

(Reinstatement);

has the meaning given in Clause 25.1;
has the meaning given in Clause 46.7.3;
has the meaning given in Clause 46.7.1;

has the meaning given in Clause 30 (Relisf
Events);

has the meaning set out in the FOHSIA or the
Environmental information (Scotiand) Regulations
as relevant {where the meaning set out for the lerm
"request’ shall apply);

has the rmeaning given in Clause 24.7;

means the matter referred fo in Seclion 2
(Reserved Rights) of Schedule Part 5 {Land
Matters);

means either:
(2} a person (other than s Participant)
providing or proposing to  provide
education or communily use services of a
similar nature to those provided or
cantemplated by the Authority at the time
in guestion; or

{b) any person who has a2 material interest in
the production of tobacco products and/or
alcoholic beverages;

means the Refail Prices Index (All Hems) as
published by the Office for Mational Statistics from
ime to time (the ‘“Index”), or, falling such
publication or in the avent of a fundamental change
to the Index, such other index as the parlies may
agree, of such adjusiments to the Index as the
parties may agree {in esch case with the intention
of putting the parties in no betler por worse position
than they would have been in had the Index not
ceasad {0 be published or the relevant fundamental
change not heen madej or, in the event that no
such agreememni is reached, as may ba determined
in asccordance with the Dispute Resoclution
Procedure:

means the Design Data listed at Section §
{Reviewable Design Data) of Schedule Part 6
{Construction Matlersy;

has the meaning given in Section 6 {Definitions} of
Schedule Part 17 {Compensation on Terminationy,

has the meaning given in Sectlon 6 (Room Dafa
Sheslsy of Schedule Part & (Construction Matters);
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means the schedule {comprising 27 parts) allached
ts this Agreement;

means the programme referred to in Clause 23.1 1o
be submitted to the Authority's Representative by
DBFM o in accordance with Schedule Parl 8
{Review Procediire);

maans Scottish Fulures Trust Limited {Company
Number SC348382}, having its registered office at
18t Floor, 11-15 Thistle Street, Edinburgh
EHZ 1DT;

has the meaning given in Glause 35.3;

has the meaning given ihereto in the Security Trust
and Intercreditor Deed,

has the meaning given therefe in the Credit
Agreement;

means Narddeutsche Landasbank Girozenirale in
s capacity as agent and trustee for the Secured
Finance Parties or such cother party as may be
appointed to perform the role of security trusiee
pursuyant to the Security Trust and intercraditor
Deed;

has the meaning given in Section 6 (Definitians) of
Schedute Pant 17 (Compensation on Termination);

means interest and debt service costs incurred in
respect of the Senior Funding Agreements less:

{a) sums which are In arrears;

(b} all sums reserved by DBFM Co and
which DBFM Co is entitied to use fo make
stch payments, without breaching the
Senior Funding Agreements;

has the meaning given fo the term “Origingl
Lender” in the Credif Agreement and any other
parly providing senior debt finance under the
Senior Funding Agreements to DBFM Co from time
to time &8 successars, assignees or transferees of
the Original Lender;

shall have ihe meaning given to “Finance
Documents” in the Credit Agreerient as at the date
of this Agreement (save that for the purposes of
this Agreement limb {p) of such definition shall be
deemed fa be deleted) and as amended as
permitted under Clause 4 (Project Documents);

means the contracts dated the same date as this
Agresment between DBFM Co and each Service
Provider {which as at the date of this Agreement
are in the Agreed Form), by which DBFM Co wil
prociure the performance of the Services {(as
amended or replaced from dlime o time In



“Service Event’

“Service Level Specification”

“Sarvice Provider”

“Service Providers Collateral Agreements”

“Services”

“Services Quality Plan”

“Shareholder(s)”

“s itex

“Site Conditions”

"Snagging Matters”

“Snagging Notice”

UK-211443790.1

121

accordance with this Agreement);

has the meaning given in Schedule Part 14
(Paymuant Machanizm);

means (he requirements of the Authority set aut in
Bection 1 {Service Level Specification} of Schedule
Fart 12 {Service Requirernents) as amendad from
time 1o time in accordance with Clause 33 (Change
Protocol);

means Galliford Fry Building Limited {trading as
Galiiford Try Facilities Management) incorporated
under the Gompanies Asts {Registered Number
02472080) and having iis Registered Office af
Cowley Business Park, Cowley, Uxbridge,
Middlesex, UB8 2AL or any other person engaged
by DBFM Co from time to firie as may be perimitted
by this Agreement to procure the provision of the
Services (or any part of them);

means the collateral agreements among the
Authority, DBFM Co and each Service Provider in
the form identified in Section 2 of Schedule Parl 8
{Collateral Agreemsnls);

means the services io be provided, managed
andfor procured by DBFM Co for the Authority in
accordance with Schedule Part 12 {Service
Reguirements) as subseguently amended or
adiusted in accordance with this Agreement;

means the document set out in Section 3 {Senvices
Qualty Plan) of Schedule Parl 12 (Service
Requirements);

means any person{s} who from time to fime, as
permitied by this Agreement, holds share capital in
DBFM Co or Hoeldoo which persons are, as at the
date of this Agreement, listed as such in Schedule
Parl 21 {DBFM Co Informationy,

means the land made available o DBFM Co for the
Project outiined in red on the plan titled “FProposed
Site Plan Site Boundaries' with drawing reference
AL {00} 102,

means the physical conditien of the Site including
{ut  not limited {0} climafic, hydrological,
hydrogealogical, ecalogical, environmenial,
geotechnical and archaeclogical conditions;

means minor items of outstanding work {including
in relation to jandscaping) which would not
malterially impair the Authority’s use and enjoyment
of the Facilities or the carrying out by the Authority
or a Community Services Provider of the
Community Services or the performance of the
Services by DBFM Co;

rmeans the notice to be issued by the Independent



“Specific Change in Law"

"Sub-Contractor”

“Sub-Contracts”

“Subordinated Debt”

"Subordinated Debt Rate"

*Subordinated Funder”

“Subordinated Funding Agreements”

“Subsidiary®

"Sititable Substitute Contractor”

“Termination Date”

"Title Conditions”

“TPL Risl

"Transfer Regulations”

“Unavoidable Fixed Costs”

UK-211443780 1

122

Tesier in accordance with Clause 17.14;

maans any Change in Law which spacifically refers
to:

{a) the provision of works or services the
same as or simitar io the Works or the
Services In premises simiar o the
Facilities; or

(b} the holding of shares in companies
whose main business is providing works
or services the same as or similar to the
Works or the Services in premises similar
to the Fagilities;

means any third party {including the Contractor and
a Services Provider} who enters inte any Sub-
Contract;

means the conpfracts entered into by or between
DBFM Co, the Contractor andfor a Service Provider
and other third parties in relation fo any aspect of
the Project Operations;

has the meaning given in Section 6 (Deffnitions) of
Schedule Part 17 {Compensation on Termination);

reas D /.

has the meaning given in Schedule Part 23
(Refinancing};

shall have the meaning given o it in Scheduls
Part 23 {Refinancing);

has the meaning given io it in section 1159 of the
Companies Agt 2006;

has the meaning given in Section & (Definifions) of
Schedule Fart 17 {Compensation on Termination);

means the dale on which fermination of this
Agreement fakes effect in accordance with Hs
terms;

means litle conditions set out in Section 1 of
Schedule Part 5 {Land Matters);

means a risk which is required to be insured under
the third party ligbility Insurance policy;

means the Transfer of Undertaking {Prolection of
Employment) Regulations 2006 (81 No. 246}

means the fixed costs incurred by DBFM Co which
first fall due for payment by DBFM Co during the
period of indemnity buf exciuding:

(a) costs which could have reasonably been
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mitigated or avoided hy DBFM Co;

{4)] payments to DBFM Co's Associated
Companies;

{c} payments which are not entirely at arm’s
length;

{d} paymentis to holders of equity in DBFM

Co, providers of Subordinated Dabt and
any other financing costs other than
Senior Debt Service Costs

(e} indirect losses suffered or allegediy
suffered by any person;

f fines, peneities or damages for unlawful
acts, breaches of confract or other legal
obligations;

{0 payments DBFM Go can recover under
contract or in respect of which DBFM Co
has a remedy against another person in
respect of the same liabifity;

(h} payments {0 the exient that DBEM Co
has availabie fo it including:

{ reserves which DBFM Co can
draw upon without breaching
the Senior Funding
Agreements;

(i standby or contingent facilities
or funds of Senior Debt or
equity which DBEM Co is
entitied to have available,

{ paymenis representing any profits of the
Project (to the sxtent not already
extluded in {e} above);

means, in relation 1o a risk, either that:

{a} insurance is not available to DBFM Co in
raspect of the Project in the worldwide
insurance marke! with reputable insurers
of good standing in respect of that risk; or

{b) tha insurance premium payable for
insuring that risk is at such a level that the
risk is not generally being insured against
in the worldwide insurance market with
reputable insurers of good standing by
contractors in the United Kingdom;

has the meaning given in Clause 23.8;
means any act or omission which s contrary to any

reasonabie instruction, guidance or rules for the
oparation or managemant of the Fagilities;
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has the meaning given in the Service Levsl
Spaecification;

means value addad tax at the rate prevailing at the
time of the relevant supply charged in accordance
with the provisions of the Value Added Tax Act
1894;

has the meaning given in Clause 35 (VAT and
Consiruction Industry Tax Dedusction Scheme},

has the meaning given in Endorsement 2, Section
3 (Endorsemenfy of Schedule Parl 15 (Insurance
Requirgmenis),

means a nolice validly served by the Authority's
Representalive on DBFM Co under Clause 24.3
{Warning Notives), specifying that it is a Warning
Notice and setling out the circumslances that have
given rise to the issue thersof,

means the design {including the preparation of all
Design Data), construction, testing, commissioning
and completion of the Faciliies (inciuding any
temparary works) and the instaitation of Equipment
to be performed by BBFM Co in accordance with
this Agreement {as varled, amended or
supplemented from time to time in accordance with
this Agresment).



SECTION 2

INTERPRETATION

This Agreement shall be interpreted according to the following provisions, unless the context requires a
different meaning:

1

10

"

The headings and marginal notes and references {6 them in this Agreement shall be deemed
nat 1o be part of this Agreement and shall not be taken into consideration in the Interpretation of
this Agresment.

Except where the context expressly requires otherwise, referances to Clauses, Sub-clauses,
paragraphs, sub-paragraphs and paris of the Schedule are references to Clauses, Sub-clauses,
paragraphs, sub-paragraphs and parts of the Schedule to this Agreement and references to
Sections, Appendices and Altachments {if any} are references fo Sections, Appendices and
Attachments to or contained in this Agreement.

The Schedide and Attachments (if any) to this Agreement are integral parts of this Agreement
and a reference to this Agresment includas a reference 1o the Schedule and the Attachments (i

any),

Words importing persons shall, whera the context s¢ requires or admits, include individuals,
firms, partnerships, trusts, corporations, governments, governmental bodies, authorilies,
agencies, unincorporated bodies of persons or assaciations and any organisations having legal
capacity.

Whaere the context 50 requires words imporiing the singular onby also include the plural and vice
versa and words importing the masculine shall be construed as including the femining o7 the
neuter or vice versa.

The language of this Agreement is English. All correspondence, notices, drawings, Design
Data, test reports, certificates, specifications and information shall be in English. All operaling
and maintenance instructions, name plates, identification labels, instructions and notices to the
public and staff and all other written, printed or electronically readable malter required in
accordance with, or for purposes anvisaged by, this Agresment shall be irs English.

Save where stated 10 the cortrary, references {0 sny agreement or document include {subjest to
al relevant approvals and any other provisions of this Agreement concarning amendments to
agreements or documents} a reference o that agreement or document as amended,
supplemented, substituted, novated or assigned.

References to any Law are to be construed as references to that Law as from time o time
amended or {0 any Law from fime to time replacing, extending, consolidating or amending the
same provided that the provisions of this paragraph shall be without prejudice to the operation
of Clause 32 (Changes in Law) and Schedule Part 18 (Change FProfocod) which shall operate in
relation to & Change in Law on the basis sef ouf in this Agreement.

Without prejudice tp Clause 57.1, references to a public organisation {other than the Authoriiy}
shall be deemed to include a reference to any sucoessor 1o such public organisation or any
organisation or entily which has faken over either or both the relevant funstions and relevant
responsibilities of such public organisation.

Without prejudice to Clause 57.1, references o other persons {other than the Authority and
PBFM Co} shall include their successors and assignees.

References fo a deliberate act or omission of the Authority or any Authority Parly shall be
construed having regard to the inferactive nature of the activities of the Authority and of DBFM
Co and the expression shall excluda acts or omissions which were within the contemplation of
the parties or which were otherwise provided for in this Agreement.
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12

13

14

15

16

17

18

19

20

21

The words in this Agreement shall bear their natural meaning. The parties have had the
opportunity to take legal advice on this Agreement and no term shall, therefore, be construed
contra proferentem.

Reference to “parties” means the parties to this Agreement and references to “a party” mean
one of the parlies ta this Agreement.

in construing this Agreement, the rule known as the ejusdem generis rule shall ot apply nor
shall any similar rule or approach to the construction of this Agreement and accordingly general
words introduced or followed by the word “other” or "including® or "in particular’ shall not be
given a restrictive meaning because they are followed or precedad {as the case may be} by
particular examples intended to fall within the meaning of the general words.

All of DBFM Co's obligations, duties and responsibilities shall be constriued as separate
obligations, duties and responsibilities owed to the Authority and to be performed at DBFM Co’s
own cost and expense.

Unless expressly stated otherwise, references to amounts or sums expressed fo be “index
finked" are references lo amounts or sums in 1 Aprif 2013 ("Base Date”) prices which require 1o
be adjusted whenever the provision containing the amount or sum is given sffect in accordance
with this Agreement to reflect the effects of infiation after that date. The adjustment shall be
measured by changes in the relevant index published for that Confract Year as calculated in
accordance with the following formula;

i
Amount or sum in 1 April 2013 prices x £

[}

Where RPl, is the value of the Relail Prices Index published or determined with respect to the
riionth of February most recently preceding the date when the provision in gquestion is {o be
given effect and RPly is the value of the Retall Prices Index in respect of the Base Daits being
2476,

Reference to a document being in the Agreed Form is a reference to the form of the relevant
document {or where appropriate the form of relevant document on dise) agreed between the
partles and for the purpose of idartification either (i) initiatled by each of them or on their behalf;
or {if) entered into on of around the Commencement Date.

The operation of the Housing Grants, Censtruction and Regeneration Act 1996 upon any
Project Document shall nof affect the rights or obligations of the parties under this Agreement.

Words in parenthesis and italics appearing after a Clause reference or a reference fo a
Schedule Part are inserted for ease of reference only, If there is any discrepancy between the
Clause reference and the words appearing in paranthesis and itatics after the Clause reference,
the Clause referance ghall prevail.

Where this Agreement states that an obligation shail be performed °no later than” or “within” or
"by" a prescribed number of Business Days after a stipulated date or event, or "no later than” or
"by" & stipulated date or event which is a prescribed number of Business Days after a sfipulated
date or event, the latest time for performance shall be Spm on the last Business Day for
performance of the obligations concerned,

Where this Agresment states that an obligation shall be performed "no later than” ot “within” of
"by" a prescribed number of Business Days before a stipulated date or event, or “no later than”
or "by" a stipulated date or event which is & prescribed number of Business Days befeore a
stiptlated date or event, the latest time for performance shall be 5pm on the last Business Day
for performance of tha obligations concerned,
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SCHEDULE PART 2
COMPLETION DOCUMENTS
SECHON1

DOCUMENTS TO BE DELIVERED BY DBFM CO

Unless an original document is specifically requested, a copy (cerlified by an officer of DBFM Co as being
a true copy) of each of the following documenis s fo be delivered by DBFM Co to the Authority in
accordance with Clause 2.1 {Execution and Delivery of Documsents) of this Agreement:

1

2

10

1

Mot Used.

The Initial Funding Agreements and certification from DBFM Co that {1) the Initial Funding
Agreaments have become unconditional {other than any condition relafing to the conditionality
of this Agreement) and {2} that alt conditions 1o the availabiiity of funds to DBFM Co under the
initial Funding Agreements have been satisfied or waived, accompanied by evidence of the
same.

The Construction Contract, the Services Coniract and the Performance Guarantees, executed
by the parties to such agresmenis.

An original of the Funders' Direct Agreement, the Indepsendent Tesler Contract, the Insurange
Proceeds Account Agreement, the Cofiateral Agreements and the brokers letters of undertaking
relating to the Insurances referred to in paragraph 11 below in the Agreed Form, executed by
the parties to such agreements (cther then the Authority).

Extracts from the minutes of the mesting of the board of directors {certified as true and accurate
by the Secretary, a director or an authorised officer of each of DBFM Co, the Contracior, the
Service Provider, the Shareholders, Holdco, and the guaranfors under the Performance
Guarantess and each of the other parties to the documents listed in Section 1 (Documenis to be
delivered by DBFM Co} of Schedule Part 2 {(Complsfion Documents), at which resolutions were
passed approving the execution, delivery and performance of each relevant document to which
such person is expressed o be a parly and in sach case authorising & named person or
persons to execute and detiver each such document and any other documents {o be delivered
by it pursuant to it. For the avoidance of doub, this renuirement shall not extend {o the Senior
Funders nor to any third party provider of credit enhancement required under any of the Project
Documents.

A certificate of the Secretfary, a direcior or an authorised officer of each of the companies
referred {0 in paragraph 6 above setting out the names and specimen signatures of the persan
of persons named in tha relevant certified extract.

Evidence of the share subscriptions reguired under the MNote Hoider Support Agreement and
other sharehokder funding commitments having been made by the Sharehoiders in DBFM Co
and Holdeoo,

Evidence that DBFM Co has agresd to be treaied as the only client for the Praject for the
purposes of the COM Regulations.

DBFM Co’s and Holdeo's Certificate of Incorporation and of any Certificate of Incorporation an
Change of Nams,

The Articles of Association of DBFM Co and Holdso.

The insurance broker's lelter of undertaking, evidence of the insurances required In accordance
with Clause 83 {insurances) having been taken oul by DBFM Co and that the policies compiy
with the requirements of this Agresment, and an estimate by the insurance broksr of the
premiums for the Operational Insurances for the first year of the Operational Term.
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12

13

14

Two computer disk copigs of the Financial Model audited by Mazars LLP, Tower Bridge House,
5t Katharine's Way, E1W 10D, London,

Evidence that the Insurance Proceeds Account has been opened.

An original duly executed copy of this Agreement.
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SECTION 2

DOCUMENTS TO BE DELIVERED BY THE AUTHORITY

The Authority shall deliver 1o DBFM Co the following documents:

1

An original copy of the Funders' Direct Agreement, the Collateral Agreements, the Independen
Tester Contract, the Insurance Procesds Account Agreement and this Agreement, duly
executed by the Authority.

A certified copy:
2.1 of the report and minutes of the Authority dated 23 September 2013;
2.2 the report and minutes of the Autharity dated 24 March 2016,

23 fhe report antd minutes of the Authority dated 23 Juneg 2015;
2.4 the report and minutes of the Authority dated 15 December 2015,

2.8 the report of the Authority dated 9 Febraary 2016,

26 the letter from the Chief Executive confirming approval by the Authority of the report
dated @ February 2016; and

2.7 the tettar of delegation by the Director, Resources of the Authority dated 11 February
2018,

which, together, (i) apprave the execution, delivery and performance of the documents referred
to in paragraph 1 above (i) approve the subscription for equity and subordinated debt by the
Authority in HoldCo and (iii} #n each case authorise a named person or persons o execute and
delivar sach such doctment and any documents {o be delivered by it pursuant thereto.

A certificate of the relevant officer of the Authority selting out the names and specimen
signatures of the person or persons named in the resolution of the Authority referred to in
paragraph 2 above.

A certificate issued pursuant to the Loca! Government {Contracis) Act 1997,

A certified copy of the [etter from the Scottish Government to the Authority confirming the initial
terms of the revenue grant funding to be provided to the Authorty in respect of the Project,

A copy of the Authority's scheme of delegation, standing orders and financial instructions,
certified as being the most up to date and accurate varsions.

Corfirmation from the Authority and the Scottish Futures Trust addressed fo the Senior
Funders, Facility Agent and Security Agent that it did not receive any notice of claim against it of
breach of any public procurement dity, law or tender process in respect of or relating io the
voluntary ex ante transparency notice published in respect of the South East Hub Territory on
24 December 2015 during the 10 day standstilt period following the publication of the notice.
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SCHEDULE PART 3
KEY WORKS PERSONNEL

[REDACTED]
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SCHEDULE PART 4
FUNDERS' DIRECT AGREEMENT

The Funders Direct Agreement is in the Agreed Form.
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SCHEDULE PART §
LAND MATTERS
SECTION 1

TITLE CONDITIONS

DBFM Co and any DBFM Co Party shall not be permitted to use any part of the Site except (a8}
as otherwise provided for in this Agresment, or (b) with the exprass permission of the Authority.

All conditions condained in any wayleaves, deeds of servilude or other similar agreements
entered into or to be entered into pursuant to Clause 8.6

UK-211443700.1 133



SECTION 2
RESERVED RIGHTS

There are resarved rights for all third parties, including statutory underiakers and adjoining proprietors (or
their successors and assignees) having equipment, apparatus, siructures, cables or service media
{including public water, sewerage, drainage, slectricity, gas, telephane or telecommunications} within the
Site as at Financial Close which were or shouid have heen apparent from & visual inspection of s Site
or which were or should have been apparent from the site nvestigations undertaken by DBFM Co
pursuant to Clause 7.3 and Clause 10 of this Agreement.
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SECTION 3
ANCILLARY RIGHTS

These are the Ancilfary Rights referred to in Clause 8 {Nafure of Land Interests):

1 From the Commencement Date untl the Actual Completion Date, exclusive rights of passage
over and within, access to, occupation of, egress from and storage within the Site.

2 From the Actual Completion Date until the Expiry Date, a non-exclusive right of passage over and
within, access to, ocoupation of, egress from and storage within the Facilitics,

3 From the Commencement Date until the Actual Completion Date exclusive fights of passage over
and within, access to, occupation of, agress from and storage within the area hatched in yeliow
and marked "Ancillary Rights Access” on the plan titled "Proposed Site Plan Site Boundaries” with
drawing refarence AL{00)102 and sat out in Section 4 (Sife Plans) of this Schedule Part 5 (Land
Maftfers).

4 From the Commencement Dale until the Actual Completion Date non-exclusive rights of passage
over and within, access to, occupation of, egress from and storgge within the area hatched in
turguoise and marked "Drainage Crossover Core Fath” on the plan titled "Proposed Site Plan Sile
Boundaries”™ with drawing reference AL(G0}102 and se! out in Section 4 (Site Pians) of this
Schedule Part & (Land Matfers).

5 From five {5) months prior o the Completion Date until the Actual Completion Date non-exclusive
rights of passage over and within, access to, ocoupation of, egress from and storage within the
area cutlined in orange and marked "Phase Z Decant ' on the plan titted *Proposed Site Plan Site
Boundaries™ with drawing refererice AL(00}102 and set oul in Ssection 4 (Site Plans) of this
Schedule Part 5 (Land Matlers).
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SECTION 4

SITE PLANS
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SCHEDULE PART 6
CONSTRULCTION MATTERS
SECTION1
PLANNING/CONSENTS
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SECTION 2
SAFETY DURING CONSTRUCTION

1 In this Section 2 (Safety During Construction) of Schedule Part 6 (Construction Matfers) and
wherever used elsewhere in this Agreement:

1.1 “CDM Regulations” means the Construction (Design and Management) Regulations
2015 (and “CDM Regulation” shall be consirued accordingly); and

1.2 ‘the client”, "the Principal Designer’ and “the Executive’ shall have the same
meaning as are ascribed to them in the CDM Regulations.

2 In so far as not already done, within five (5} Business Days of the dafe of execution of this
Agreament, DBFM Co shall make and serve on the Authority a notice in writing pursuant to
CDM Regulation 4(8) that DBFM Co agrees to be freated as the only client in relation to the
Works for the purposes of the CDM Regulations. Notwithstanding DBFM Co agreeing in writing
to be the only client in relation to CDM Regulation 4(8), the Authority will comply with its
remaining duties as set out in CDM Regulation 4(8). During the Project Term, DBFM Co shall
not, and shall not seek to, withdraw, terminate or in any manner derogate from its declaration
that it will act as, and its acceptance of its responsibiiities as, the client in relation to the Works
for the purposes of the CDM Regulations. The Autherity will endorse its consent, in writing, o
such election on the said election and return it to DBFM Co within five {5) Business Days of
receipt.

3 DBFM Co warrants that it has skills, knowledge, organisational capability and experience to,
and shall, observe, perform and discharge or shall procure the observance, performance and
discharge of:

3.1 all the obligations, requirements and duties of the client arising under the CDM
Regulations in connection with the Works and, where necessary, the provision of the
Services; and

3.2 all obligations incumbent on the client under any Code of Practice or Guidance for the
time being approved by the Health and Safety Commission pursuant to the Health and
Safety at Work etc Act 1874 or issued in connection with the CDM Regulations.

4 DBFM Co shall provide to the Authority’s Representative:
4.1 in a substantially complete form on the Actual Completion Date; and
4.2 in final form within eight (8) weeks of the Actua! Completion Date,

one (1) electronic copy (on computer disk, tape or other format} of the revised and updated
health and safety file and comstruction phase plan {current at that date) prepared pursuant to
the CDM Regulations in relation to the Works and the Services and electronic or paper copies
of every amendment or update made to such file during the Project Term.
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SECTION 3
AUTHORITY'S CONSTRUCTION REQUIREMENTS

THE AUTHORITY’S CONSTRUCTION REQUIREMENTS ARE IN THE AGREED FORM

UK-211443790.1 138



SECTION 4
DBFM CO'S PROPOSALS

DBFM CO'S PROPOSALS ARE IN THE AGREED FORM
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SECTION 5
REVIEWABLE GESIGN DATA

THE REVIEWABLE DESIGN DATA IS IN THE AGREED FORM
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SECTION G
ROOM DATA SHEETS
THE ROOM DATA SHEETS ARE IN THE AGREED FORM
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SECTION 7

THERMAL AND ENERGY EFFICIENCY TESTING PROCEDURE

REDACTED



SECTION 8
QUALITY PLANS (DESIGN AND CONSTRUCTICON)

THE QUALITY PLANS {DESIGN AND CONSTRUCTION) ARE N THE AGREED FORM
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SECTION 2

COMMUNITY BENEFITS

DBFM Co agrees io provide the following community benefits in accordance with Clause 75 (Community
Benefits):

Tahle A

Community Benefits Offer

Agreed Community Benefit

Target

8.1a-t Educational Opportunities - work experience for
pupils under 18

8.1a-2 Educational Opporiunities - work experience for
pupils over 16

' 81a.3 Educational Opportunities —Sie visits byio
schools

72 students {Groups up to 10}

8.1a-4 FEducational Opporiunities -~ Site visits bvito
: colleges

80 students

'§ 8.1b-1 Recruitment and Training Gpportunities, Direct
- Employment {Operative) — persons 1o be engaged as
| a full fime employee by the Tier 1, 2 or 3 supply chaln

member

9 persons

81b-2 Recruitment and Training Opportunities,
Indirect Employment (Operative} - persons o be
! ehndaged as a full time employes by other than the Tier
1, 2 or 3 supply chain member

1 person

8.16-3 Recruitment and Training Opporiunities,
Professfonal Employment - persons {o be engaged by
‘a Tier 1, Z or 3 supply chain member on a full ime
. basis

1 peraon

8.1b-4 Recruitment and Tralning QOpportunities,
Apprentice Employment (includes New Entrants and
Semi-skiled, Skillseskers and Skils fo Buid) -
persons to be engaged as a full time employee hy the
Tier 2 or 3 supply chain member,

4 persons

8.1b-8 Recruitment and Traning  Opporfunities,
Trainee —persons engaged as a full time employee by
the Tier 2 or 3 supply chain membar.

1 person
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10. { £.1b-6 Recruitment and Tralnlng Opportunities - Jobs | 9 persons
Advertised

14, | 8.1b-7 Recruitment and Training Opportunities - SVQ 4 persons
Staris for Sub-Confractors

12. | 8.1b-8 Recruiiment and Training Opportunities - SYQ 4 persons
Completions for Sub-Confractors

13, 8.1b-8 Recruitment and Training Opportunities - | & PR8MS
Training Plans for Sub-Contractors

14, | 8.1b-10 Recruitment and Tralning Opporiunities - ! 4 persons
Supervisor Trainlng for Sub-Cortractors

|
15. 1 815611 Recruitment end Training Oppottunities - 4 persons

lLeadership and Management Training for Sub-
! Confractors

16. | 8.1b-12 Advanced H&S Training for Sub-Contractors .+ Persons

; 3
17. | B.1e Community use of DBFM facilities Actual usage = 65% of predicted

To score 2 B5% for project.

18. | B2 Small and Medium Enterprise (SME) supplier
; development
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BCHEDULE PARYT 7
THE PROGRAMME

THE PROGRAMME 18 IN THE AGREED FORM
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1 REVIEW

1.1

1.2

1.3

UK-211443794.1

SCHEDULE PART 8
REVIEW PROCEDURE

Fhe provisions of this Schedule Part 8 {Review Procedura) shall apply whenever any
itemn, document or course of action is required to be reviewed, approved or olherwise
processed in accordance with Schedule Part 8 (Review Frocedure).

Subject to any express provision of this Agresment, the manner, form and timing of
any submission to be made by DBFM Co to the Authorily's Representative for review
urider this Schedule Part 8 (Review Procedure) shall be a maiter for DBFM Co to
determine, Each submission under this Schedule Part 8 (Review Procedure) shali be
accompanied by a copy of the proposed documant to be reviewed (including, where
applicable. any Reviewable Design Daia) or a statement of the proposed course of
action {the entire contents of & submission being referred to in this Schedule Part §
{Review Procedurs) as a "Submitted Hem®). In relstion 1o each Submitted ltem, the
following procedure shall apply:

1.2.1 as sopon as possible and, if the Submitted tem compriges:
{a) an item of Reviewabie Design Data,

ihy & revised Programme submitted pursuant to Clause 14
{Programime and Dates for Completion); or

{c} a document or proposed course of action submitted in the case of
(an emergency),

within fifteen (15} Business Days of the date of receint of & submission {or
re~-submission, as the case may be) of the Submilied iters {o the Authority's
Representative {or such other period as the paries may agree), the
Authorlty's Representative shall retum one copy of the relevant Submitted
ltem to DBFM Co sndorsed "no comment” or (subject to and in accordance
with paragragh 3 {Grounds for Objection)) “‘comments” as appropriate; and

1.2.2 subject o paragraph 1.4, If the Authority's Representative fails to refurn a
sopy of any Submitted ltem (including any re-submitted ltem) duly endeorsed
in accordance with paragraph 1.2.1, within fifteen {15) Business Days (or
within such other pericd as the parties may agres in writing} of the date of ita
submission to the Authoritys Representative, then the Authority’s
Represeniative shail be deemed fo have refurned the Submitted item to
DBFM Co sndorsed “no comment” (and, in the case of Reviewable Design
Data, endorsed "Level A - no comment”),

Iif the Authority's Representalive raises comments on any Submifted hem in
accordance with paragraph 3 (Grounds for Objection) he shall state the ground upon
which such comments are based and the evidence or other infermation necessary to
substantiate that ground. To the exient that the Authority’s Representative cemments
on a Submitted ltem other than on the basis set cut in this Schedule Part 8 (Review
Procedure), or fails to comply with the provisions of this paragraph, DBFM Co may, In
its discretion, either;

1.3.1 request written darification of the basis for such comments and, i
clarification is not received within ten {18} Business Days of such requesi by
DBFM Co, refer the matter for defermination in accordance with Schedule
Part 20 {Dispute Rasolufion Procedure); or

132 in tha case of a Submitted item comprising Reviewable Design Data only, at

its own risk, and without prejudice to Clause 12 {The Design, Construction
and Commissioning Process), proveed with further design of construction
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disregarding such comments pending the oulcome of any reference o the
Eispute Resolution Procedure that may be made by either party.

1.4 In the case of any Submitted ttem of the type referred to in paragraph 3.10, a fallure
by the Authority’s Representalive 10 endorse and return such Submilted Hem within
the period specified in paragraph 1.2.2 shall be deemed to constitute an objection by
the Authority's Representative to such Submitted ftem. H the parties fail to agree the
form and content of such Submitted Item, within ten {10) Business Bays following the
expiry of the period specified in paragraph 1.2.2, the matter shall be determined in
accordance with Schedude Part 20 {{¥spufe Resolulion Procedure).

2 FURTHER INFORMATION

BBFM Co shall submit any further or other information, data and documents that the Authority's
Representative reasonably requires in order to determine whether he has a basis for raising
comments or making objections to any Submitled ltem in accordance with this Schedule Part 8
{Review Procedure). it DBFM Co does not submit any such information, data and documents,
the Authority’s Representative shalf be entitled to;

2.1 comment on the Submitted em on the basis of the information, data and documenis
which have been provided; or

2.2 objact to the Submitted Hem on the grounds tha! insufficient information, daia and
documents have been provided to enable the Authority's Representative to determine
wheiher he has a legitimaie basis for commenting or ohjeciing in accordance with this
Schedule Part 8 (Review Procedure).

3 GROUNDS OF OBJECTION

The expression ‘raise comments” in this paragraph shall be construed to mean ‘raise
comments or make objections” unless the conlrary appears fram the context. The Authority's
Reprasentative may raise comiments in relation to any Submitied ttem op the grounds set cut in
paragraph 2 (Further lmformation) above or on the ground that the Submitted em wouild {on the
balance of probabilities) breach any Law but otherwise may raise comments in relation o a
Submitied ltem only as follows:

31 in relation fo any Submitted Hem if:

3144 DBFM Co's abifity to perform iis obligations under this Agreement would (on
the balance of probabilifies) be adversely affected by the implementation of
thes Submitted Hem; or

3.1.2 the implementation of the Submitted Kem would {on the balance of
probabifities) adversaly affect any righl of the Authority under this Agreemaent
or its abitity to enforce any such right;

3.7 in reiation to any Submitted ltem submitted pursuand to Clause 4.1 {Ancillary
Documents) if:

3.241 the Authority's ability to perform its obligations under this Agreement would
be adversely affected by the proposed course of action;

322 the Authority’s or a Community Services Provider's abllity to provide the
relevant Community Services or to carry ot any of its statutory functions
would {en the balance of probabilities} be adversely affected by the
proposed course of action;

3.2.3  the proposed course of action would be likely to result in an increase to the

Authority’s habilities or potential or contingent liabilities under this
Agreement;
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3.4

3.5

3.6

3.7

URK-211443780.1

324 the proposed course of action would adversely affact any right of the
Authority under this Agreement or its ability to enforce any such right; or

325 DBFM Co's ability te perform ifs obligations under fhis Agreement would be
materially adversely affectad by the proposed course of action;

in relation to Reviewable Design Data submitted pursuant to Clause 12.6:

3.3.1 which does nof comprise 1:50 scale Room Layout Drawings the Authority’s
Representative may raise commeants, subject to and in accordance with
paragraph 4 {Efect of Review) on the ground that the Submitied ltem is not
in accordance with;

{a) the Authority's Construction Requirements; andfor
{h) BBFM Co's Proposals;

232 which comprises a 1:50 scale Room Layout Drawing in respect of which
there is a corresponding genetic 1:50 scale Room Layout Drawing for the
relevant room type (which has previously been reviewed and commented
upon by the Authority's Representative in accordance with this Schedule
Parl 8 {Review Procedure)), the Authority's Representative may raise
commenis, subject to and in accordance with paragraph 4 (Fffec! of
Review), on the ground that the Submitied lem does noi conform fo the
generic 1:50 scale Room Layout Drawing; and

333 which comprises a 1:80 scale Room Layout Drawing in respeet of which
there is no corresponding generic 1:50 scale Room Layout Drawing for the
relevant room type {which has previously been reviewed and commeried
tpon by the Authority's Fepresentative in accordance with this Schedule
Part & {Review PFrocedura)), the Authority’'s Representative may raise
comments, subject to and in accordance with paragraph 4 (Effect of
Revfew], on the grounds that the Submitied tern:

{a) is5 not in accordance with the Authority’'s Construction
Requirements and/or DBFM Co's Proposals;

{b} INot Used]

in redation to a proposal io amend DBFM Co's Proposals and reciify {part of) the
Warks submilted pursuant to Clause 12,8, on the grounds that, following the
amendment and rectification proposed:

341 DBFM Co's Preposals would not salisfy the Authority's Construction
Requirements; andfor

3.4.2 the sfructural, mechanical and/or alectrical performance of the Facilities
wouid not be of an equivalent standard of performance to that set out in
DBFM Co's Proposals prior to their amendment or rectification (for the
purpese of this comparison disregarding the faull which required the
amendment or rectification to be made):

Mot Lised

in refation to the submission of any revised Programme pursuant to Clause 14
{Frogramme and Dates for Compilstion) on the ground that the revised Programme
would not (on the balance of probabilities) enable the Works to be completed by the
Completion Datle;

in relation to the submission of any Quality Plan or part of a Quality Plan or any
changes to any Quality Plan pursuant to Clause 2004 or Clause 20.7 or any qualily
manuat or procsdure In accordance with Clause 20.8 (Quafity Msnuals and
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3.5

39
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Procedures), on the grounds that such Quality Pians, or parts of or changes to such
Quality Plans, quality manusls or procedures, or the quality management systems
which they reflect, would not comply with:

3.7.1

372

in the case of the Design Quality Plan and the Construction Guality Plan
referred fo in Clause 20.8, the reguirements referred o in Section 8 (Quality
#Flans (Design and Construction)} of Schedule Part 6 {Construction Matters);
and

in the case of the Services Quality Plan referred 1o in Clause 20 (Quality
Assurance), the requirements referred io in Section 3 (Services Quallty Plan)
of Schedule Part 12 { Service Reguirementsy,

i refation to the submission of any proposed revision or substifution for the Method
Statements or any part of any Method Statement (as the case may be) pursuant fo
Clause 22.4, on the grounds that:

3.8.1

382

383

the proposed revision or substitution is not in accordance with Good industry
Practice;

the performance of the Services in accordance with the propesed revision or
substitution would {on the balance of probahilities):

{a} e materially different from the performance of the Services in
accordance with the Method Statement prior to such proposed
revision or substitigion: or

{h) be less lkely io achieve compliance with the Service Level
Specification; or

{c) have an adverse effect on the provision by the Authority or by
Community Services Provider of the reievant Community Services
at, vr on the safety of any users of, the Facilities; or

the propused revision or subsiifution would (on the balance of probabilities)
result in an inferlor standard of performance of the Services {0 the standard
of performance in accordance with the Method Statement prior to such
proposed revision or substitution; and

in relation to the submission of any Schedule of Programmed Maintenance pursuant
to Clause 23.1, any revision to any Schedule of Programmed Maintenance pursuant to
Clause 23.4 or any submission of Unprogrammed Maintenance Works pursuang to
Clause 23.8, on the grounds that:

381

3.9.2

383

3.9.4

carrying out the Programmed Maintenance or the Unprogrammed
Maintenance Works in the period or at the times suggested would {(on the
balance of probabilities) interfere with the aperations of the Authority andfor
any Community Services Provider and such interference could be avoided or
mitigated by DBFM Co rescheduling the Prograrmmed Maintenance or the
Unprogrammed Maintenance Warks: or

in relation to the Schedule of Programmed Maintenance the proposed hours
for carrying out the Programmed Maintenance are not consistent with the
pringiples set out in Appendix 2, Table B to this Schedule Part 8 (Review
Procadure); or

the propoged method of performance of the Programmed Maintenance or
the Unprogrammed Mairdenance Works would not be in accordance with the
Service Lavel Specification; or

the safety of users of the Facllities would (on the balance of probabilities} be
adversely affected; or
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3.10

3956 the period for carrying out the Programmed Mainlenance or the
Unprogrammed Maintenance Works would {on the balance of probabilities)
excead the period reasonably required for the relevant works.

in relation 16 the submission of DBFM Co's propossis for the Handback Works, the
Handback Programme and the Handback Amount pursuant fo Schedule Pari 18
(Handback Procedure), on the grounds that:

3401 in the case of the Handback Works, DBFM Co's proposals will not (on the
balance of probabiiities) ensure that the Handback Reguirements are
achieved by the Expiry Date;

310.2  in the case of the Handback Programme, performance of the Handback
Works in accordance with the programme is not (on the balance of
probabiiites} capable of achieving satisfaction of the Handback
Reguirements by the Expiry Date; and

3.10.3  in the case of the Handback Amount, it does not represent the cost of
carrying out the Mandback Works according to the Mandback Programme
and the provisions of Schedule Part 18 (Handback Procedirs),

4 EFFECT OF REVIEW

4.1

4.2

4.3

UK-211443790.1

Any Submilied ltam which Is retuned or deemed fo have been returned by ihe
Authority's Represantative endorsed "ne comment” (and in the case of Reviewable
Design Data, endorsed “Level A - no comment®} shall be complied with or
implementad {as the case may be} by DBFM Co,

In the case of any Submilted ltem other than Reviewable Design Data, I the
Authority's Represeniative refums the Submitted Kem to DBFM Co endorsed
*comments”, BBFM Co shall comply with such Submilied ltem after smendment in
accordance with the comivents uniess DBFM Co disputes that any such comment is
on grounds permitted by this Agreement, in which case DBFM Co or the Authority's
Representative may refer the matter for determination in accordance with Schedule
Part 20 (Dispule Heselution Procedure) and DBFM Co shall not act on the Submitted
Hem untll such matler is so determined or otherwise agreed.

In the case of a Submitted em comprising Reviswable Design Data, i the Authority’s
Representative returns the Submitted ltern endorsed other than ‘Level A - no
gomment®, DBFM Co shafi:

4.3.1 where the Authority's Representative has endorsed the Submiited ltem
“level 8 - proceed subject to amendment as noted”, either proceed fo
construct or proceed {o the next level of design of the part of the Works to
which the Submiiied ltern relates but take inte account any amendments
required by the Authority’s Representative in his commaents;

432 where the Authority's Representfalive has endorsed the Submilied ltem
“Level C - subject to amendment as noled” not act upor the Submiitted ltem,
zmend the Submitled llem In accordance with the Authority's
Representative’s comments and re-submil the same to the Authorily's
Reprasentative in accordance with paragraph 4.4; and

4.3.3 where the Authority's Representative has endorsed the Bubmilted lem
“Level I - rejected” not act upon the Submitted ltem, amend the Submitted
Hem and re-submit the Submitted ftem to the Authority's Representative in
accordance with paragraph 4.4,

uniess DBFM Co disputes that any such comment or proposed amendment is on
grounds permitted by this Agrsement, in which case DBFM Co or the Authority’s
Rapresentative may refer the mgtier for determinalion in accordance with Scheduls
Part 20 ¢Dispute Resolution Procedure) and DBFM Co shall not act on the Submitied
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4.4

45

Hem until such maiter is so determined or otherwise agreed except at its own risk in
accordance with paragraph 1.3.2.

Within ten (10} Business Days of receiving the comments of the Authority's
Representative on any Submitted Hem comprising Reviewable Design Data, DBFM
Co shall {except in the case contemplated in paragraph 4.3.1} send a copy of the
Submitted liem as amended 1o the Authority's Representative pursuant to
paragraph 4.3 and the provisions of paragraphs 1.2.1, 4.1 and 4.3 shall apply
{changed according o context) ko such re-submission,

The return or deemed return of any Submitted Hem endorsed “no comment” {or in the
case of Reviewable Dasign Data endorsed “Leve!l A - no comment” or otherwise
endorsed in accordance with paragraph 4.3.1 or 4.3.2} shall mean that the relevant
Submitted ltem may be used or implemented for the purposes for which it is intended
but, save fo the extent expressly stated in this Agreement indluding, without limitation,
as specified In Appendix 1 Table A to this Schedule Fart 8 {Review Procedure), such
return or deemed return of any Submitted Hern shall not otherwise ralisve DBFM Co of
= obligations under this Agresment nor is it an acknowiedgement by the Authority
that DBFM Co has eomplied with such obligations.

5 DOCUMENTATION MANAGEMENT

5.1

5.2

5.3

6.1

6.2

8.3

UK-211443790.1

DBFM Co shall issue one {1) elecitronic copy and three (3) paper coples of ali
Submitted items to the Authority and compile and maintain a register of the dale and
contents of the submission of all Submitted ltems,

DBFM Co shall compile and maintain a register of the date of receipt and content of afi
Submitted Hemis that are returned or deemed 1o be returnad by the Authority's
Representative.

Save to the extent set out in Appendix 1, Table A to this Schedule Part B {Review
Procedure) or eisewhere in this Schedule Part 8 (Review Procsdure), no review,
comment or approval by the Autharity shall operate to exclude or limit DBFM Co’s
obligations or liahilities under this Agreament [or the Authorily's rights under this
Agreament).

CHANGES

No approval or comment or any failure fo give or make an approval of commaent under
this Schedule Fart 8 shall constitute & Change save 1o the extent provided in this
Schedule Part 8 {Review Procedure).

lf, having received comments from the Authority’s Representative, DBEFM Co
considers that compliance with those comments would amount to a Change, DBFM
Co shall, before complying with the comments, notify the Authority of the same and, If
it is agreed by the pariies or determined pursuant to Schedule Rarnt 20 (Dispute
Resolution Procedure) that a Change would arise if the comments were complied with,
the Authority may, ¥ it wishes, Implement the Change and it shall be dealt with in
acoordance with Schedule Part 16 {Change Profocoll. Any failure by DBFM Co to
notify the Authority that it considers compliance with any comments of the Authority's
Representative would amount to a Changse shall constitute an irrevocable acceplance
by DBFM Co that any compliance with the Authority’s comments shall be without cost
to the Authority and without any extension of time.

No alteration or modification to the design, quality and quantity of the Works arising

from the development of detalled design or from the co-ordination of the design shali
be construed or regarded as a Change.
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APPENDIX 1

TABLE A

Approved RDD tem
{by category)

Scaie

Meaning of "Leval A - no comment” and “Level B ~ proceed |
subject to amendment as noted” endorsement of Reviewable
Design Data under Schedule Part 8 {(Review Procedure)
{including both the acival and deemed endorsement}.

Roam Data Sheets

nis

. Functionality.

A “Level A - no comment” endorsement ofr a “Level B -
proceed subject to amendment as noted” endorsement of
any room data sheet means that DBEM Co may proceed to
construct in accordance with the Submitted ltem and that the
Authority is satisfied that the design and other information in
the relevant room dala sheet salisfies Operational

Drawings —
Development Control

Pizn

1:1250

tany 1:1260 scale development control plan means that
! Submitied ltem and thal the Authority is satisfied that the

drawing satisfies Operationai Functionatity.

A "Level A - no comment” endorsement or & "Level B -
proceed subject fo amendment as noted” endorsement of

DRFM Co may proceed to construct in accordance with the

design and other information contained in the relevant

Drawings —

Site Plan

1:500

A "Level A - no comment® endorsement or 2 ‘level B -

proceed subject to amendment as noted” endorsement of
any 1:500 scale site plan means that DBFM Co may proceed
o construct in accordance with the Submitted Rem and that
the Authorly is satisfied that the design and other |
information coniained in the relevant drawing satisfies |
Operational Functionality.

Drawings —

Flogr Plans

1:200

A “Level A - no comment” endorsement of a “Level B -
proceed sublect o amendment as noted” endorsement of
any 1:200 scale floor plan means that DBEFM Co may
proceed to construct in accordance whh the Submitied ltem
and that the Authority Is satisfied that the deslgn and other
information centained in the relevant drawing satisfies the
Operational Functiohality.

“Drawings —

Roem Layouts (including room
elevations) &

Reflected celling plans

1:50

A *Level A - nio comment’ endorsement or a "Level B -
proceed subject o amendment as noted" endorsement of
any 1:8C scale room layout andior reflected ceiling drawing
means ihat DBFM Co may procesd to construct in
accordance with the Submitfed tem and that the Authority is
satisfied (to the extent of {he design and other information
contained in tha relevant drawing) that the design and other
information in the relevant drawing satisfies Operational
Funclionality,

Drawings —

Departmentat plans

1.50

A “Level A - ng comment” endorsement or a “Level B -
proceed subject to amendment as noted” endorsement of
any 1:50 scale depastmental plan means that DBFM Co may
proceed to consruct in accordance with the Submitted Hem
and that the Authority is salisfied (to the extent of the design
and gther information contained in the relevant drawing) that
the design and other information in the rejevant drawing
satisfies Operational Functionality.

UK-241443790.1
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APPENDIX 2
HOURS FOR PROGRAMMED MAINTENANCE

For the purposes of this Appendix 2 {Howrs for Programmed Maintenance) of Schedule Part 8 (Raview
Frocedure}, uniess the context otherwise requires:

“Hours of Operation” means 8:00am to 5:00pm on Monday fo Friday and 9:00am to 5:00pm on
Saturday to Sunday;

1 Subject to paragraphs 3 o § below, DBFM Co shall carry out Programimed Maintenance at the
Facilities at any fime other than during the Hours of Operation {("Hours for Programmed
Maintenance™)

2 DBFM Co may, with the consent of the Authority (which consent shall not be unreasonably
withheld) carry out Maintenance Works including those set out in Table B below) outside the
Hours for Programmed Maintenance provided always that it shall take into ascount:

2.1 the likely distarbance to the Authority and/or any Community Service Provider andfor
{heir staff and users within the immediate area where the Maintenance Works are {o
be undertaken;

2.2 the likely disturbance to adjacent areas, the Authority andfor any Community Service
Provider and/or their staff and users in those adjaceni areas that may be affected by
{he Maintenance Works io be underiaken in the area(s) identified in {l) above; and

23 compliance with the Law,
TABLEB

Pumps
BMS
Building Internal & External Fabric Inspections
PAT Testing
Mechanical Rollers
Monthly Sprinkler Tests
Quarterly Sorinkler System Maintenance
Fire hydranis

Waler Systems — Weekly LUO Flushing

Water Systems - Monthly Temps {excluding dassrooms or pupi toilets)

External Lighting

AHU's

Air Gon

Trace Heating

Over door Healers

Biomass Boiler

Gas Bollers

Earthing

Water Healers

Gullies & Gutists

Access Condrol & Intruder Systems

CCTY Sysfem

Lightning Protection {Sub-Cantractor}

Lifts {Bub-Contractor)

General Lighling
Sports Lighting

Plant Room Inspection
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3 Subject to paragraph 4, DBFM Co shall have access to the Facilities during the Hours of
Operation to carry out Programmed Maintenance,

4 Where DBFM Co requires access 1o an area of the Facilities during the Hours of Operation,
DBFM Co will consult with and obtain the consent of the Authority's FM Managsr concerning
dates, fimes and periods during which Programmed Mairtenance is to be undertaken in those
areas 50 as to minimizse disruption o those areas.

5 The Authority may request DBFM Co to carry ouf Programmed Maintenance oulsids the Houwrs
far Programmed Maintenance in the event that the carrying out of such Programmed
Maintenance during the Hours for Programmed Maintenance would adversely affect the use of
the dapartment or atea.
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SCHEDULE PART 9
COLLATERAL AGREEMENTS
SECTION 1
CONTRACTOR’S COLLATERAL AGREEMENT

The Confractor's Coliateral Agreement is in the Agreed Farm,
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SECTION 2

SERVICE PROVIDER COLLATERAL AGREEMENT

The Service Provider's Collateral Agreement is in the Agreed Form.
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SECTION 3

KEY SUB-CONTRACTOR COLLATERAL AGREEMENT

REDACTED



SCHEDULE PART 10

OUTLINING COMMISSIONING PROGRAMME

REDACTED



SCHEDULE PART 11
EQUIPMENT
SECTION 1
1 DEFINITIONS

Far the purposes of this Part 11 of the Schedule {Equipment), unfess the context otherwise requires:

*Equipment” means the equipment listed in the Equipnient
List and Responsibilities Matrix;

‘Egu{pment Defacts” meatis any defect or fault in the Equipment
which ocours due 1o a fallure by DBFM Co to
meet the Authority's Construction
Requiraments and/or DEFM Co's Proposals or
otherwise to comply with its obligations under
this Agreement;

“Equipment List and Responsibilities means the equipment list and responsibiiiiies
Matrix” malrix contained in Appendix 1 {o this Part 11
of the Schedule {(Eguipment);

“Group 1 Equipment” means those itams of equipment identified as
being "Group 1" In the Equipment List and
Responsibilities Matrix;

*Group 2 Equipment” means those iiems of equipment identified as
being "Group 2" in the Equipment List and
Responsibilities Matrix;

“Group 4 Equipment” means those items of equipment identified as
being "Group 47 in the Equipment List and
Responsibifities Matrix;

*Heritage ltem{s}” means those Hems of eguipment identified as
being *Herftage Hems” in the Equipment List
and Responsibilites Matrix;

2 GROUP 1 EQUIPMENT

21 DBFM Co shall at iis own cost procure, install and commission the Group 1
Equipmiant ai the Facilities as parl of the Works in accordance with the Authority's
Construction Requirements, the Final Commissioning Programme and DBFM Co's
Praposals.

2.2 DEFM Co shall at its own cost repair, maintain and replace the Group 1

Equipment in accordance with the Service Level Specification and the Msthod
Stalements.
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3 GROUP 2 EQUIPMENT

3.1

3.2

3.3

OBFM Co shall at its ocwn cost procure, install and commission the Group 2
Equipment at the Fagility as part of the Works in accordance with the Authorities
Construction Requirements, the Final Commissioning Programme and DBFM Co’s
Proposals.

The Authority shalf at its owe cost repalr, malniain and replace the Group 2
Equipment and DBFM Co shall have no responsibility to maintain, replace or
dispose of Group 2 Equipment other than in respect of Eguipment Defects.

Without prejudice to paragraph 3.2, DBFM Co will use reazonable endeavours to
assist the Authority in the management of any claim in respect of & Group 2
Equipment faillure during any residual period remaining under any relevant
manufacturer's warranty in respect of such Group 2 Equipment failure.

4 HERITAGE ITEMS

4.1

4.2

4.3

4.4

4.5

UK-211443700.1

The AuthorBy shall at its own cost:

4.1.1 procure and make available to DBFM Co the Heritage ltems for
installation by DBFM Co at the Facillties in accordance with the Final
Commissioning Programme;

4,12 without prejudice fo paragraph 4.1.1, ensure that the relevand items are
made available to DBFM Co on the dates and st the locations specified
within the writlenn nofification provided by DBFM Co pursuant lo
paragraph 4.4 below during the relevant periods sef out in the Final
Commissioning Prograrmme and in accordance with peragraph 4.8;

414.3 Hot tsed; and

414  sssist DBFM Co by providing any equipment specifications and
installation logations in relsfion to relocated Herilage items to enable
DBFM Co to develop any necessary design information relating to such
Heritage ltems in the Equipment Installation Table within the relevant
time periods specified therein or otherwise agreed betwsen the parties.

Subject to the Authority complying with its obligations contained in paragraph 4.1
above, BBFM Co shall install the Heritage items at the Facilities in accordance
with the Fingl Commissioning FProgramme, the Authority's Construction
Reguirernents and DBFM Co's Proposals

The Authorify shall be responsible for the maintenance, replacement and disposal
of the Heritage Items and DBFM Co shall have no responsibility to maintain or
replace or dispose of the Heritage ltems.,

DBEM Co shall give the Authority not fess than twenty five (28) Business Days
prior written notice of the date upon which DBFM Co requires the Authority to
make available the Herilage Hems {and the iocations at which such Heritage ltems
should be made available) to be installed by DBFM Co in accordance with
paragrapgh 4.2

Each notice given pursuant to paragraph 4.4 shall specify:

4,51 the relevant Herliage ltem{s) to be made availsble by the Authority;

452 the location on the Site to which that Heritage ftem is fo be installed by
DBFM Co; and
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4.6

4.7

4.8

453 the date upen which DBFM Co requires the Authority to make avaitable
the relevant Heritage Hem.

Without prejudice to paragraph 4.1, the Authority shall make available, or shail
procure availabllity of the relevant Heritage ltem{s} on the date specified In the
relevant notice issued by DEFM Co pursuant to paragraph 4.4 to such location as
set out in paragraph 4.5.2 (which for the avoidance of doubt, must be safely
accessible by those persons delivering the refevant item or items of Equipment).

Following availability of the Heritage Item({s} pursuant to paragraph 4.6, DBFM Co
shall proecure the safe and appropriate storage of the same until the completion of
installation of the Heritage em{s) by DBFM Co.

If at the time of installing the Heritage item{s}, such Heritage ftemi{s) is found to be
damaged, does not properly function or otherwise does not correspond with the
items to bs procured by the Authorily pursuant to paragraph 4.1 o aflow
successful completion of installation to occur, then the Authority shall procure the
repair or replacement of such Heritage iter{s) 88 soon as reasonably practicabie,
having regard to the length of time generally taken to procure such Heritage
ltem(s) or procure repairs to such Heritage lem(s) provided that, to avoid doubt,
where such Heritage ltem{s) is damaged or does not function properly to allow
installation to ocoour due to the acts or omissions of DBFM Co or any DBFM Co
party, DBFM Co shall reimburse the Authority for any costs reasonably and
propery incurred by the Authority in procuring the repair or replacement of a
Heritage ltem within twenty (20) Business Days of receipt of a demand thereof
together with supporting information.

5 GRQUP 4 EQUIPMENT

5.1

5.2

The Authority shall at its own cost procure, install and commission the Group 4
Equipment at the Facllies as part of the Authority's Pust Completion
Commisgloning and shall provide to DBFM Co the design information relating to
Group 4 Equipment listed in the Equipmeant installation Table within the relevant
time periods specified therein or otherwise as agreed between the parties.

The Authority shall be responsible for the maiptenance, replacement and disposal
of the Group 4 Equipment and DBEM Co shall have no responsibility to mainiain
or replace or disnose of the Group 4 Equipment. If such Group 4 Equipment is
damaged or does not function properly to aliow commissioning to ocour due to the
acts or omissions of DBFM Co or any DBFM Co Party, then DBFM Co shall
reimburse the Authority for any costs reasoriably and properly incurred by the
Authority in pracuring the repair of a replacement item of Group 4 Equipment
within twenty (20} Business Days of receipt of a demand thereof together with
supporting information.

B GENERAL

Each Party shall at its own expense perform ils obligations desgribed in this Schedule
Part 11 (Equipment).

UK-211443760,1
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Appendix 1

Equipment List
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Appendix 2

Equipment Installation Table
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SCHEDULE PART 12
SERVICE REQUIREMENTS
SECTION 1
SERVICE LEVEL SPECIFICATION

THE SERVIGE LEVEL SPECIFICATION {8 IN THE AGREED FORM
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SECTION 2
METHOD STATEMENTS

THE METHOD STATEMENTS ARE IN THE AGREED FORM
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SECTION 3
SERVICES QUALITY PLAN
THE SERVICES QUALITY PLAN IS INTHE AGREED FORM
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SCHEDULE PART 13

INDEPENDENT TESTER CONTRACT

The Independent Tester Contract is In the Agreed Form.
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SCHEDLULE PART 14
PAYMENT MECHANISM
SECTION 1

INTERPRETATION

in this Schedule Part 14 {(Paymen! Mechanism) and elsewhere in this Agreement {save where
Schedule Part 1 {Definilions and interpretation) provides to the contrary) the following words shall

have the following meanings:

“Annual Service Payment”

“Availabtlity Failure”

*Availability Standards”

“Core Times”

"Daily SUF"

(iDay"I

“Beduction Period” or “DP”

UK-211443790.1

means the sum in pounds slerling calculated in accordance with
paragraph 2 (Annuaf Service Payment) of Section 2 {Caleudation
of Service Faymenis) of this Schedule Part 14 {Payment
Mechanism);

subject to Section 4 (Temporary Repairs) of this Schedule
Part 14 {(Payment Mechaniem), means a Ssrvice Event which
has not been Rectified within the televan! Rectification Period
and which causes a Functional Area {0 be Unavailable;

means the service reguirements identified as such, setout in the
Service Level Spacification;

has the meaning given in the Service Level Specification and
"Core Time” means a time within Core Times;

means, on & Day, the aggregate GSUs for sl of the Functional
Areas that have Core Time on that Day;,

meang & pericd of 24 hours, beginning at 00:00 hours, during
which there are Core Times;

{8y where the relevant Performance Faillure or Avallability
Fallure arises following a Servics Event in respect of
which a Reclification Period is specified in the Avallability
Standards or the Performance Standards, as applicable,

{i} if the Service Failure Time ocours before or during
Core Time for the relevant Functional Area on a
Day, means the number of Days that elapse from
and including that Day to, and inciuding, the Day
on which the Logged Rectification Time occurs, but
axcludes the Day on which the Logged
Rectification Time occurgs i the Logged
Reciffication Time is before the commencement of
Core Time for the retevant Funetional Area on that
Bay; and

{iy  if the Service Failure Time occurs afier the expiry
of Core Times for the relevant Functional Area on
a Day, means the number of Days that elepse from
and including the next Day te, and including, the
[Day on which the Logged Ractification Time
oceurs, but excludes the Day on which the Logged
Rectification Time occurs if this occurs before
commencement of Core Time for the relevant
Functional Area on that Day; and
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“Externat Utility Failure”

“Gross Monthlty  Availability
Deduction®

“Gross Service Units™ or
“qus”

"Helpdesgk"

“| oggsd Ractification Tims”

“Logged Report Time”

“Major Performance Failure”

“Medium Performance Failure”

“Minimum Agreed Avaiiability

UK-211443720.1

{by where the relevant Performance Failure arises following a
Service Event in respect of which no Rectification Period
is specified In the Performance Standards, as applicable,
means 1,

maans a faijure in:

(a} the supply »of gas, electricly, water, felephone or
telecommunicafions services {o the Site; or

(b) the service and facility of discharging water and sewerage
from the Site

where such failure originates on the side of the relevant Utility
Paoint that is owned or controlled by the relevant utility provider
and provided that such failure has not arlsen as a result of an act
or omission of DBFM Co or a DBFM Co Party;

means, for Contract Month "n", the amount in pounds sterling
calculated by the formuia;

BUR x TMGSUF
where:

TMGSUF means, for Contract Monih "n", the aggregate of the
Baily SUF of all the Days in that Coniract Month:

means the number of service units attribnied to each Funclional
Area as set out in the payment mechanism model in the Agreed
Form in Appendix 2 to this Schedule Part 14 (Paymani
Mechanismy;

means the helpdesk facilities established by DBFM Co pursuant
o the Service Leve] Specification;

means the time which is shown in the HMelpdesk records
maintained by DBFM Co  in accordance with the Service Level
Specification as being the time when & Service Event was
Rectified or Remadied, as {he case may be, or, in the event that
a faiflure affecting the Helpdesk occurs, as shown on the manusl
Helpdesk records maintained by DRFM Go;

means the date and fime which is shown In the Helpdesk
racords maintained by DBFM Co in accardance with the Service
tevel Specification as being the date and time st which a
Service Report was received by the Helpdesk or, if a failure
affecting the Helpdesk occurs, as shown on the manual
Helpdesk records maintained by DBFM Co;

means a Performance Failure which has been designaled as
such in the Service 1evel 8pecification or in this Schedule
Part 14 (Paymert Mechanizm),

means a Performance Failure which has been designated as
such in the Service Level Specification or in this Schedule
Part 14 {(Fayment Mechanism),

means he minimum standards with which a Functional Area
miust comply, as agreed between the Authority and DBFM Co,
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Standards”

“WHiimum Avaliabliity
Peduction”

“Minor Performance Failure”

“Monthly Service Payment”

“Pasz Thraugh Costs"”

“Performance Failure”

“Performance Standards™

“Permanent Repair”

“Permanent Repair Deadline”

“Rectification”

LIK-211443790.1

for the periad until a Permanent Repsir can be undertaken;

means, in any Contract Year "n", an amount in pounds sterling
caleulated using the following formula:

MAL) = MAD) x(l—ﬂ‘*‘[(mtg xlF) x[l +%§}:ﬁ}_ﬂ

where

MAD, is the Minimium Availabilty Deduction applicable for the
relevant Contract Year;

MAD, is E80, or, where the relevant Funciional Ares is
Uinavailable but Used, is £25

IF is the indexation factor being 2] A0 %

RPI, is the vaiue of the Retail Price Index published or
determined with respect to the month of Fetwuary which most
recently precedes the relevant Contract Year; and

RPi, & the value of the Retal Price Index published or
determined with respect to the Base Date;

means a Performance Fallure which has been designated as
such in the Service Level Specification or in this Schedule
Part 14 {Payment Mschanismy,

means the sum in pounds sterling calculated in sccordance with
paragrapi 1 of Section (Calculation of Service Payments) of this
Schedule Part 14 {Payment Machanismy,

means costs payable to DBEFM Co  pursuant fo Section & {Mass
Through Costs) of this Schedule Part 14 {Payment Mechanjsm);

subject to Section 4 (Temporary Repairs) of this Schedule
Part 14 {Fayment Mechanism), means a Service Event relating
to a Performance Standard which has not been Rectified within
the relevant Reclification Pariod {if any);

means the service requirements idendified as such, set ot in the
Service Leve! Specification;

means Reclification following the agreement of a Temporary
Repair;

has the meaning given in paragraph 1.2 of Seclion 4 {Tomporary
Repairsy of this Schedule Part 14 (Payment Mechanism);

means, following the ooourrence of a Service Event, making
good the Service Event so that the subject matter of the Service
Event complies with the levels of Service required pursuant to
this Agreemant which shall, without prejudice to the generality of
the foregoing, include {&) resioring all functional capability and
(b) ensuring thal any Functional Area which has been affecied
by the relevant Servics Event compiies with the Availability
Standards and the Perfarmance Standards, as applicable, and
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“Rectification Pariod”

“Remediaf Period”

“Remedy”

“Service Event”
“Barvice Fallure Time"

‘“*Service Report”

“Service Unit Rate” or “SUR"

UK-211443790.1

"Rectify" and “Reciifying” shall be consirued accordingly;

means, where applicable, the period of time specified in the
Availability Standards or the Performance Standards, as the
case may be, sliowed for the Rectification of the relevant Service
Event, which period:

{a) shall commence at the Logged Report Time {f the
Logged Report Time occurs during Core Time for the
relevant Functional Area); or

{p) if the Logged Report Time occurs cutwith Core Time for
the relevant Functional Area, shalt commence a2t the
commencement of the immediately foflowing Core Time
for the relevant Functional Area;

provided Hat:

subject o0 DBFM Co  having promplly notified the
Authority's Representsiive of the faet and having
recorded the same on the Helpdesk sysiem, the
Rectification Period shall be extended by any period
during which DBFM Co was prevented or inferrupted by
the Autherity and any Authorlty Party from Reciifying any
fallure to mee! the Availability Standards or Performance
Standards; and

if the Reclification Period would otherwise expire outside
Core Time for the relevant Functional Area, H shall be
axtended so as to expire immediately prior to the start of
the next Core Time for the relevant Functionat Area;

means, where applicable, the period of time specified in the
Performance Standards within which DBFM Co must Remedy 3
Bervice Event;

means the actions or iasks, detailed in the column headed
Remedial Period/Remedy in the Performance Standards,
required to remedy & Performance Failure and "Remedied” shali
he construed accordingly,

means an incldent or state of affairs which does not meet or
comply with the Performance Standards andfor does not satisfy
the Availability Standards;

means the date and time when a Service Evert becomes a
Performance Failure or an Availability Fallure, as the case may
be;

has the meaning given in Section 1 {Ssndce Leve/ Specification)
of Schedule Part 12 {Service Requirements),

means, for Contract Year ", the amount in pounds sterling
caiculated by the formula:

SUR =

( ASPn J
\TAGSUF

wherg;

1480



“Service Unils Affected” or
iiSUAI'l

“Sarvice Units of the Facilities”
or “SUF”

“Temporary Repalr”

“Unavallable”

“tInavailable but Used”

“stitity Poird”

*Whele Facilities Unavaitability
Threshald”™

UK-2414437G0 1

ASP, is the Anncal Service FPayment for Contract Year “n”
calculated in accordance with paragraph 2 of Ssction
{(Calculation of Service Payments} of this Schedule Part 14
{Payment Mecharism) and

TAGSUF means, for Contract Year “n’, the aggregate of the
Draily 8UF in respect of all of the Days in that Contract Year;

means the lofal Gross Service Units of the Functional Areas
gffected by an Availability Fallure;

means the tolal number of Gross Service Unils atiributable fo
the Facilities as sat out in Appendix 2 of this Schedule Part 14
{Payment Mechanism);

means, in respect of the occurrence of a Service Event, works of
a temporary nature that do not constifute Rectification but satisfy
the Minimum Agreed Availabiiity Standards and substantiaily
make good the relevant Service Event for the pericd until a
Permanent Repair can be undertaken;

means in relation to a Functionst Area that such Functional Area
is in a state or condition which does not comiply with any one or
maore of the Availability Standards;

means in relation {o any Functional Area that it is Unavailable
but is used by the Authority for s normal purpese at any time
{apart from the purpoeses of evacuating the Functional Areas and
the tme feken for such evacuation} during the Core Times
inchuding for the avodance of deubi, for the provision of
Community Services during which it would otherwise be
Einavailable;

means the location 8l which the relevant utitity first enters the
Facilities;

means that Funclional Arsas having aggregate Gross Service
Units adgual to or greater than 30% of the Service Unils of the
Facilities are Unavattable or Unavaitable but Used;
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“Whetle Facllities Unavailability means any of the following conditions:

Conditions”

UK-211443790.1

{a)

{

()

the Whole Facilities Unavailability Threshold is exceaded;
or

more than 25% percent of the total pupil toilet provision
for the Facilities, for either sex, is Unavaiiable; or

any fallure by DBFM Co 1o provide the kitchen fagilitios
which results in the Authority being unable to provide a
material number of meals on any Day at the Facilities
unless DBFM Co makes alternative arrangements for the
provision of school mesls {the additional costs of which
will be at the DBFM Co's expense} which are acceptable
{0 the Authority.
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SECTION 2
CALCULATION OF SERVICE PAYMENTS

1 MONTHLY SERVICE PAYMENT

1.1 Calcifate the Monthly Sarvice Payment payable in ragpect of a Conirast Month *n”
using the following formula:

MSP = (-ﬁi—%{:—'xPP] -3 D, ,+PIC

where:
MSP is the Monthly Service Payment for the Contract Month n;

ASP, is tha Annual Service Payment for the Contract Year in which
Contract Month n occurs, calcuiated in accordance with paragrapgh 2 below,

ID .z iz the sum of Deductions in respect of parformance of the Services during
the Confract Month that was two (2} months prior to Contract Month n 28 shown in
the Monthly Service Rseport for that Contract Month and calculated in accordance
with the provisions sel out in Section 3 {(Deductions from Monthly Service
Faymenis) of this Schedule Part 14 (Payment Mechanism);

PTC means any Pass Through Costs due for which supporting uncontested
invoices from DBFM Co’s suppliers are available;

1.2 I the Contract Month in which the Payment Commmencaement Date falls, urless the
Payment Commencement Dade s the first day of thal Contract Menth, and in the
last Contract Month of the Project Term, uniess the last day of the Project Term is
the {ast day of that Confract Manth, adjust ASP, for the purpeses of paragraph 1.1
above pro rata to reflect the actual number of days in the relevant Contract Month
from and Including the Payment Commencement Date Hfor the first month) and {for
the last month} up to and inchuding the last day of the Project Term {for the last
monthj.

2 ANNUAL SERVICE PAYMENT

Calculate the Annual Service Payment for any Contract Year “n” using the following formula:

ASP, = ASP,x{i -11?)4{(Asg)x;p]xi1 +%§f5_)ﬂ
- o

where;

ASP, is the Annual Service Payment for the relevant Contract Year;

ASP, is the value for ASPo steled in Appendix 1 to this Schedule Part 14 {Payment
Mechanismy (being the Annual Service Payment at the Base Date), subject fo any
adiustments made from time to time in accordance with any express provision of this
Agraement;

IF is the indexation factor being 2110 %,
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RPl, is the value of the Retail Prices lndex published or determined with respect to the
month of February which most recently precedes the relevant Contract Year; and

RPI, Is the vaiue of the Retail Prices Index published of determinad with respect to the Base
Date,
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SECTION3

DEDUCTIONS FROM MONTHLY SERVICE PAYMENTS

ENTITLEMENT TO MAKE DECUCTIONS

1.1

1.2

1.3

14

1.5

if at any time after the Payment Commencement Bate an Availability Failure or a
Performance Failure pccurs the Authority willt be entifled, subject to paragraphs 1.2
and 1.4 of this Section 3 (Deductions from Mordhly Service FPayments) and
paragraph 1 of Section 4 (Temporary Repars and Allernalive Accommodation), o
make Daductions in caloulating the Moenthly Service Payment in respect of that
Avgilability Failure of Performance Fallure, calculatad in accordance with this
Section 3 (Deductions frora Monthly Service Payrments) of Schedule Part 14 (Payment
Mechanism).

in caiculating the Monthly Service Payment for Contract Month "n®, the maximum
aggregate of all Deductions that the Autherity may make in respact of Contract Month
"n-2" is the Gross Monthly Availability Deduction for Confract Month "n-2%,

In any Contract Mondh where the valte of IDn-2 exceeds the value of ASPR12, the
Monthly Service Payment dus by the Authorlty shall be an amount equai to PTC for
that Contract Month but the Authority shall, in caiculating the Monthly Service
Payment in respect of the following and {io the extent necessary} any subsequent
Confract Months, be entitied to carry forward and set off the amount of such excess
against the amount by which the vaiue of ASPR/HZ exceeds the value of YDn-2 {as
such values are calculated in the following Confract Month and {lo the extent
necessary) any subsequent Contract Months) undif the amount of such excess has
been set-off in full. To the exient that any such excess has not been sef off as at the
earlier {0 oceur of the Expiry Date and the Termination Date, then an amount equal to
stich excess shall be immediately due and payable by DBFM Co to the Authority.

To the extent that an Avallahility Failure or a Performance Fallure:

1.41 ie the result of an Excusing Cause; or

14.2 is the resuit of an External Uitility Failure,

the Authority shali not be entilled te make Deductions.

To the extent that an Availlabilily Failure or @ Performance Failure is the result of:
161 a Reilef Event; or

152 an event of Force Majeure,

the Authority shall he entitied to make Deductions but any such Deductions shalf be
disragarded for the purposes of Clause 24.3 and Clause 40.1.8.

DEDUGCTIONS FOR PERFORMANCE FAILURES

2.1

Subject to paragraphs 1 (Entitlement to maks Deduciions) and 5 {Repeated Fallures)
of this Section 3 {Deductions from Monthly Service Payments), the amount of the
Deduction in respect of a Performance Failure is caloulated using the following
formula:

D=PFD x DP



where:

D means the amount fin pounds sterling) of the Deduction in
respect of the Performance Failure; and

PFD means;

() in the case of a Minor Performance Failure, the sum
of {£50), index linked;

{d) in the case of a Medium Performance Failure, the
surmn of (£100), index linked,

{e} in the case of a Major Performance Failure, the sum
of {£150), index linked;

2.2 in the case of a Bervice Event for which no Rectification Period is specified in the
Performance Siandard, a Performance Falire ocours immediately upon the
occurrence of the Service Event and, i it is not Remediad within the relevant
Remedial Period, it will reoccur at the expiry of the Remedial Period and the Remedial
Period shall recommence and 80 on untl such fime as the Performance Faiiure has
been Remedied.

2.3 No Deduction may be made by the Authority from the Monthly Service Payment for
the relevant Gontract Month in respect of any Minor Performance Fallure if the total
number of Minor Performance Failures which have occurred in the relevant Contract
Month Is not more than three (3},

Where twe {2) of miore Performance Fallures ocour in a Functiona! Area during a Day, only the
Performance Failure that results in the highest Deduction will apply.

3 DEEMED PERFGRMANCE FAILURES

¥ BBFM Co fails to montior or accurately report @ Service Event, a Performance Failure or an
Availability Failure then, without prejudice to the Deduction to be made in respect of the relevant
Performance Failure or Availability Failure {if any), the fallure to monitor or report the Service
Event, Performance Fallure or Availabilly Failure will be deemed o be a new Medium
Performance Failure unless the circumstances set out in paragraph 8 of Section 5 {Fadure by
DBFM Co to Monitor or Reporf) apply, in which case there shail be deemed to be a new Major
Performance Failure.

4 DEDUCTIONS FOR AVAILABILITY FAILURES

4.1 Subject to paragraphs 1 (Entitlernent fo make Deductions) and & {Repeafed Faifures)
of this Section 3 {Deductions from Menthly Service Payments), and subiect also to
paragraph 4.2 and paragraph 4.3 below where applicable, the amount of the
Deduction in respect of an Availability Fatiure is the higher of.

4,14 the Minirsum Availabitity Deduction; and

412  anamount calculated in accordance with the following formula;
D=3UAxSURxDP

whare:

B means the amount {in pounds sterling} of the Bedustion in respect of the Availability
Failure
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42 Where the relevant Functiona! Area s Unavailable but Used the Deduction for the
Availability Failure shall be reduced by 50%.

4.3 i on the relevant Day any of the Whole Facilities Unavailability Conditions are met
then, for the purpose of the formula in paragraph 4.1 above the SUA will be deemed to
be egual fo SUF,

5 REPEATED FAILURES

5.1 Subject to paragraph 1 {Entiffement to make Deductions) of this Section 3 {Deductions
from Monthiy Ssrvice Paymenis) if:

£.1.1 a Performance Fallure in respect of the same Performance Standard
(exciuding Performanee Standard FMEBS); or

5.1.2 an Availability Faiture in respect of the sarme Avallability Standard,

aceurs three (3) or more times in a rolling period of three (3) congsecutive Cantract Months, then
the Deduction calculzted pursuamt {o paragraph 2 {Deductions for Performance Failures) or
paragraph 4 (Beductions for Avaifabfiity Faflures) of this Section 3 {Deductions from Maonthly
Service Payments) for the fourth (4") and each subsequent such Performarnce Falfure and/or
the fourth (4") and each subsequent such Avallability Faikuire during the relevant petlod of three
{3} consecutive Contract Months shall be multipiied by 1.5.

52 Subject to paragraph 1 (Entitlement to make Deductions) of this Section 3 (Deductions
from Menthly Service Paymenis) if a Performance Fallure relaling to Performance
Standard FMB5 ocours fourteen (14} or more times in a rofling period of three (3)
corsecutive Contract Months, then the Deduction caleulated pursuant fo patagraph 2
{Deductions for Performance Failures) of this Section 3 (Deductions from Monthly
Service Payrents) for the fifteenth {15th} and each subsequent such Performance
Failure during the relevant period of three (3) conseoutive Contract Months shall be
multiplied by 1.5.

8 REPEATED RECTIFICATION
#four {(4) or mora Service Events occur in any rolling seven {7) day period and;

6.1 aach such Service Event is in connection with the same Performance Standard or
Avgiiabilily Standard;

6.2 each such Service Event affects the same Functional Area; and
8.3 there is good reason to believe ihat the reot cause of each such Service Event is the
same

then, notwithstanding paragraph 2.3 and notwithstanding that DBFM Ca achieves Rectiffcation
of the Service Events within the relevant Rectification Period, there will be deemed to be a
Major Performance Failure.

7 EFFECT OF UNAVAILABILITY ON OTHER DEDUCTIONS

7.1 Bubject fo paragraphs 7.2 and 7.3, i a Performance Failure ocours affecting a
Functional Area and the Service Event giving rise to the Performance Failure alse
gives rise 10 an Availability Failure affecting that Funclional Area, only the deductions
for the Availability Faillure apply,

7.2 if an Availability Fallure affects a Functional Area and the Authority does not continue
fo use that Functional Area, the Authority shall nof, untl Rectification of that
Availability Failure, be entiled to make further Deductions in raspect of that Functional
Area other than in respect of the Availability Failure,
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7.3 If a Funchional Area is Unavailable but Used, the Authority will be entitied to make
Deductions in respect of any Performance Fallures affecting that Functional Area.
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SECTION 4
TEMPORARY REPAIRS

1 ¥ DBFM Co informs the Authority that & is unable to Rectify a Service Event within the specified
Rectification Period due te the need for specialised materials or personnel that are nol, and
cannot raasonably be expested to be, immedialely available at the Facilities but that a
Temporary Repair ¢can be effected:

1.1 DBFM Co may carry aut the Temporary Repair propossd by DBFM Co  unless the
Authoarity, acting reasonably, considers that, if the Temporary Repair proposed by
DBFM Co is carried out, the relevan! Funclional Area will not be it for use for the
Community Services for which it iz normally used; and

1.2 where a Temporary Repair is permitied pursuant to paragraph 1.1, the Authority and
DBFM Co must act reasonably 1o agree a date and time (the “Permanent Repair
Deadline™) by which a Permanent Repalr must be made, giving DBFM Co a
reasonable period within which to carry ocut the Permaneant Repair.

2 During any period beginning at the time when a Temporary Repair has been approved by the
Authority and ending at the earlier of:

2.1 the time at which a2 Permanent Repair is succassfully completed; and

2.2 the Permanent Repair Deadiine,
the Availability Standards will be replaced by the Minimum Agreed Availability Standards.

3 if an agreed Temporary Repair is completed by DBFM Co before the Permanent Repair
Deadline and rasults in the Functionai Area affected by the relevant Service Event satisfying the
Minimum Agresd Availabllity Standards, the date and time shown in the Helpdesk records
maintained by DBFM Co [n accordance with the Service Level Specification as being the date
and time when the Temporary Repalr was completed (or, in the avent that a fallure affecting the
Helpdesk ocours, as shown on the manual Helpdesk records maintained by DBFM Co  as being
the date and tme when the Temporary Repair was completed) shall be deemsd to be the
Logged Rectification Time for that Service Event for the purpose of determining the value of DP
in the formula in paragraph 4 (Deductions for Avaifability Failures) in Section 3 (Deductions from
Monihly Senvice Payments) of this Schedule Part 14 {Payment Mechanism).

4 If the Permanent Repair is not carried cut by the Permanent Repair Deadiing, a Performance
Failure or, as the case may be, an Avattability Failure, will ocour at that date and time and the
provisions of paragraph 2 (Dedyctions for Performance Failures), paragraph 4 (Deductions for
Availabifity Faiires) and, ¥ applicable, paragraph 5§ [Repeated Faflures} of Section 3
{Deductions from Monthly Service Payments) of this Schedule Fart 14 {Payment Mechanismy)
shall apply.

UK-211443796.1 199



SECTION S

FAILURE BY DEFM CO TO MONITOR OR REPORT

1 Subject to paragraphs 2 to 4 inclusive of this Section 5 (Failure by DBFM Co to Monlior or
Reporf}, the Performance Monitaring Report praduced by DBFM Co  for any Contract Month
shall be the source of the factual informalion regarding the performance of the Services for the
refevant Condract Month for the purposes of caloulating the Deduclions pursuant fo Saction 3
{Doductions from Monthly Service Payments) of this Schedule Part 14 {Paymesnt Mechanism).

2 Either party may give wrilten notice to the other if i believes there is an error or omission in &
Monthly Service Report provided that, save in the circumstances referred to in paragraph 6
helow, such notice must be given befare the end of the Contract Month that falls {wo Contract
Monihs affer the Contract Month in which the retevant Monthly Service Report was submitted by
DBFM Co. The parties shall endeavowr to agree the amendmenis required to rectify the error or
omigsion (If any) within 10 Business Days of notice being given I accordance with this
paragraph 2, falling which either party may, on giving written notice {o the other, refer the matter
to the Dispute Resolution Procedure,

3 Where DBFM Co fails to monitor or accurately to repost a Performance Failure or an Availability
Faillure in the circumstances referred to in paragragh 6 of this Section 5 (Fafure by DBFM Co
to Monilor or Report), Tor the putposes of paragraph 1 of Section 1 {General Reguirements) of
Schedule Part 19 (Record FProvisions) the Authorlty shall be deemed to have reascnable cause
to require that DBFM Co shall make available to the Authorily for iInspection such of the records
referred to in paragraphs 10 and 11 of Section 2 {Records to be Kept) of Schadule Part 19
{Record Provisions) as the Authority may specify.

4 DEFM Ce shall upon submission of g valid invoice pay to the Authority a sum equal o the costs
raasonably incurred by the Authority in carrying out any inspection and investigation of records
made available pursuant to paragraph 3 above,

5 If the Authority’s inspection or investigation of records made available pursuant to paragraph 3
above reveals any further maliers of the types referred to in paragraphs 2 and 3 above, those
matters shalt be dealt with in sccordance with paragraph 2 or 3 as appropriate and the Authority
shall, in addition, be entiiled to make Deductions in respect of any Performance Failures or
Availability Failures in the manner prescribed Section 3 (Deductions from Monthly Service
Payments) of this Schedule Part 14 (Payment Mechanism). The Monthly Service Payment for
the Contract Month in which any such Deduction would (but for the error or omission in the
Performance Monitoring Report}y have been made shall be re-calculated to take account of
such Deduction and the amount of such Deduction shall be immediately due and payable by
DRFM Co to the Authority together with interest al the Default Interest Rate from the date on
which the Authority paid the Monthly Invoice for the relevant Contract Month untit the date on
which paymant Is made by DBFM Co.

6 For the purposes of paragraphs 2 and 3 of this Section & (Failure by DBFM Co 16 Monitor or
Repori} the relevant circumstances are:

6.1 fraudulent action or Inaction; or
6.2 deliberate misrepresentation; or
6.3 gross misconduct oF gross incompetence,
in each case gn the part of DBFM Co or a DBFM Co Party.
The provisions of this Section 5 {(Faifure by DBFM Co to Monitor or Report) shall be without prejudics to

any rights of the Authority in this Agreement pursuant to Clause 24 (Moniforing of Performanics),
Clauss 40 (DBFM Co Events of Default and Clause 44 {Corrupt Gifts and Payments).
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SECTION &

PASS THROUGH COSTS

1 UTILITY CHARGES AND CRC ENERGY EFFICIENCY SCHEME PAYMENTS

1.1

The Authority is responsible for all connection, line rental and usage telephone
charges,

1.2 The Aathority is responsible for any past and future payments in connsction with the
CRC Energy Efficiency Schame relating to the Facllities.
2 RATES
NOT USED,
3 OPERATIONAL INSURANCE PREMIUMS

31 Subject to paragraph 3.2, DBFM Co may include the premiums pald by DBFM Co 1o
take out and maintain the Operational Insurances in accordance with Clause 53 in ihe
Monthly Service Payment in accordance with paragraph 1 {(Morthly Service Payment)
of Section 2 {Calculation of Service Payments) of this Schedule Part 14 (Payment
Mechanism) on the basis of the cost incurred by DBEM Co  and supported by an
appropriate premium notices from ihe relevant insurer.

32 There shali be excluded from the premiums referred to in paragraph 3.1, a sum equal
to any portion of the premiums aftributable to any issue or factor other than
pircumstances generally prevailing in the relevant msurance market and
circumstances attributable to malicious damage to the Facilities or the claims history
of the Authority or any Authorily Party.
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APPENDIX 1
ANNUAL SERVICE PAYMENTS AT BASE DATE

Total base value for the ASP,Is £ 7. f g3 I:F*Q—(} L OO
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APPENDIX 2

FUNCTIONAL AREAS AND GSUs

Part1 - GSUs

Grass Service Units or GSUs means the number of service unils attributed to each Functlong! Area as set
out in the payment mechanism modet in the Agreed Form,

Part 2 - Zoning Drawings
The Zoning Drawings (version 1} is the Zoning Drawings in the Agreed Form,
Lower Ground Floor Plan

Grournd Fioor Plan

First Floor Plan
Second Floor Plan
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SCHEDULE PART 15

INSURANCE REQUIREMENTS

REDACTED



SCHEDULE PART 16
CHANGE PROTOCOL

SECTION 1
DEFINITIONS

in this Schedule Part 18 {Change Protocoh and elsewhere in this Agreement {save where Schedule
Part 1 provides to the confrary) the following words shall have the following meanings:

"Adjustment Date®

“Affordable”
"Approval Criferia”

“Approved Project”
“Assumpfion Adjustment’
“Authority Change”
“Authority Changes Notice"

“Galculation Date™

“Gapital Cost"

*Catalogue of Small Works and
Services” and "Catalogue”

*Gatatogue Price’

“Catalogue Review Date”

“Change”

HK-211443790.1

means the dale on which the adjiustment to the Annual
Service Paymenis takes effect in accordance with the
provisions of this Agreement, or such other dale as B
agreed between the parties;

means within the reveniue resource parameters determined
by the Authority and notified in writing by it to DBFM Co ag
available for a proposed High Value Change;

has the meaning given in paragraph 7 {Approval Criteria) of
Sectlon 4 {High Value Changes) of this Schedule Part 16
{Change Protocol);

has the meaning given in paragraph 8.2.1 of Section 4 (High
Value Changes) of this Schedule Part 16 {Change Prolocol;

means an adiustment to any of the assumplions contained
in the Financial Model;

means, as the case may be, 8 Low Valse Change, a
Medium Value Change or @ High Value Change;

means & hatice issusd I socordance with this Schedule
Part 18 (Changs Profoool) requiring an Authority Change:;

means the relevant date for the purposes of caleulating the
Incurred Change Management Fee in accordance with
Section 4 {High Vafue Changss} of this Schedule Part 16
{Change Frotocol),

means in refation to any Migh Value Change the cost of
carrving ouf the design, construction and commissioning of
any construction works required o implement that High
Yalue Change;

means the list of prices and time periocds for types of Low
Value Changes set out in Appendix 1 Part 1 {Catalogue) to
this Schedule Part 16 (Change Protocod}, as amended from
time 1o fime in agcordance with paragraph 3 (DBFM Co
Response and Authority Confirmation) of Section 2 {Low
Value Changes) of this Schedule Part 16 {Change Profocad);

means the tolal cost {excluding VAT) of carrving oul a Low
Value Change as sat ouf in tha Catalogue;

means each third arniversary of the Commencement Date;
means a change in the Works, the Faciities and/or Services
or additiona! worke andfor services or 3 change i the

Authority's Policies that may be made under Clause 33
{Change Protocoly or this Scheduls Part 16 {Changs
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"Change in Costs”

“Change in Revenue’

UiC-211443780.1

Pratoeoly,

means in respect of any Relevant Event, the sffect of that
Relevant Event (whether of a one-off or recurring nature,
and whether positive or negative) upon the actual or
articipated costs, losses or liabilities of DBFM Co andfor the
Contractor andfor any Service Providet (without doubie
counting}, including, 2s relevant, the following:

{a) the reasonable costs of complying with the
requirements of Clauses 24.9, 28 {(Dafay Evenis},
32 {Changss in Law) andfor Sections 2 {Low Vaiue
Changes) 10 4 {High Valre Changes) of this
Schedule Part 16 {Changs Protocod), including the
reasonable costs of preparation of design and

estimates;

)] the costs of continued employment of, or making
redundant, staff who are no longer required;

(c) the costs of employing additional staff;

{d) reasonable professional fess;

{e) the costs to DBFM Co of financing any Relevant
Event {and the conseguences thereef) including
commiiment fees and capital costs Interest and
hadging costs, lost inlerest on any of DBFM Co's
own capital employed and any finance required
pending receipt of a kump sum payment or
adjustments to the Annual Service Payment,

Y the effects of costs on implementation of any
insyrance reinstatement in accordance with this
Agreement, including any adverse effect on the
insurance proceeds payable to DBFM Co (whether
arising from physical damage instrance or
business  interruplion  insurance {or  their
gquivalentyy in  respest of that insurance
reinstatement and any exension of the period of
Implementation of the insurance reinstatemant;

{g) operating costs, or lifecwcle maintenance or
replacement costs;
{r) Capital Expenditure {or, in the case of a Relevant

Event which is a Relevant Change In Law, Capital
Expenditure for which the Authority is responsibla);

] the costs required fo ensure continued compliance
with the Funding Agreements;

) any deductible or increase in the level of
deductible, or any increase in premium under or in
respect of any insurance policy; and

{k) Direct Losses or Indirect Losses, ingiuding
reasonable legal expenses on an indemnity basls;

means, in respest of any Relevard Evertt, the effect of that

Relevant Event {whether of a one-off or recurring nature,
and whether positive or negative) upon the actual or
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"Change Management Fee'

“Cost”

“DBFYM Co Change”

"DBFM Co Notice of Change”

“‘Berogated Low Value Change”

“Dercgated Low Value Change Notice”

"Estimate”

“Estimated Change In Project Costs”

“High Value Change”

UK-211443780.1

anticipated income of DBFM Co and/or any Service Provider
from any income commitied from third parfies (without
double counting};

means the fes calculated in sccordance with paragraph 9
{Information and notifications by the Authorily to DBFM Co
and cooperation of the Authority) of Section 4 {High Value
Changes};

whera used in the definitions of High Value Change and Low
Value Changs means the immediate cost that will be
incurred by DBFM Co fo implement the relevant Change,
disregarding any Whole Life Cosls;

means a Change that is Initiated by DBFM Co by submitting
a2 PBFM Co Notice of Change to the Authorily pursuant to
Section 5 (DBFM Co Changes) of this Schedule Part 16
{Change Profocol;

hag the meaning given in paragraph 1 of Secfion 5 {3BFM
Co Changes) of this Schedule Part 18 {Change Protocoly,

means:
{a) [MNaot Used]; and
{b any other Law Value Change that

i consists of minor works;
f. only affects the interior of the Facilities,

fil. does not affect any of the mechanical
and electrical equipmaent of the Facllities;

(8 does not involve any interference with
the servdee medla in the Facilities,

V. will not corflict with any Programmed
Maintenanece; and

vi will not prejudice any of the Uperational
Insurances;

means a nolice given by the Authorily in accordance with
paragraph 1.2 of Section 2 (Low Vafue Changes) of this
Schedule Part 18 (Change Protocol);

has the meaning given in paragraph 3 of Section 3 {Medium
Vaiwe Changes) of this Schedule Part 18 {Change Frofocol);

means, in respect of any Relevant Event, the aggregate of
any Change in Costs andl/or {without double counting)
Change in Revenue (as relevant);

means.
{8} a Change requested by the Authority that, in the
reasonable apinion of the Aythority, is likely either
{o Cost in excess of ane hundred thousand pounds
{F100,000} {index linked) or lo require an
adiustment to the Annual Service Payment that on
224



"High Value Change Proposal’

“High Value Change Requirements”
"High Value Change Stage 2
Submission”

“Incurred Change Management Fee"

“Input Adjustment”

"Key Ratios”

"Logic Adjustment”

“.ow Value Change”

*Medium Value Change”

“Past-Adjustment Financial Model”
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a full year basis is two per cent {2%) or more of the
Annual Service Payment in the relevant Contract
Year provided that the parties may agree that such
a Change should instead be processed as a
Medium Value Change: or

{b} any other Change that the parties agree is ‘o be
frested as a High Value Change;

means & proposal satishing the requirements of
paragraph 3.4 of Section 4 {High Value Changes) of this
Schedule Part 16 {Change Profocoly,

has the meaning given in paragraph 2.1.3 of Section 4 (High
Yalue Changes} of this Schedule Part 18 {Change FProfocol);

has the meaning given in paragraph 4.1.1 of Section 4 (High
Value Changes) of this Schedute Part 46 (Change Protocol);

means the amounis actually incurred or payabie by of on
behalf of DBFM Ceo up o the Calculation Date in respect of
matters identified by DBFM Co pursuant to paragraphs 3.4.3
andior 4.3.7 of Section 4 {Migh Vafue Changes) of this
Schedule as fafling within the Change Management Fee
{and not already reimbursed by the Authority),;

mesans any adjustment to the Financial Mode! other than
Assumplion Adjustment and Logic Adjustments;

maans the following ralios:

{a} the LLCR {as defined in the Credit Agreement};
{b} the ADSCR (as defined In the Credit Agreement);
{c) the Base Case IRR; and

{d} the Subordinated Delt Rate;

means an adjustment to the logic or formulae contained in
the Financial Model,

means a Change which is aither:

{a} of a type listed in the Catalogue of Small Works
and Setvices; or

{b} is not so listed, but has an individual Cost not
exceeding ten thousarsd pounds {£10,000} (index
linked), or as otherwise agreed from fime {6 time,
axcapt for any request that would {if implemanted)
increase the likelihood of DBFM Co failing to meet
the Authority’s Construction Requirements andfor
the Service Level Specification or materially and
adversely affect DBFM Co's ability (o perform Its
obligations under this Agreement;

means a Changes requested by the Authority which is not a
Low Value Change or a High Value Change;

means the Financlal Mods! in effect immediately following
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“Preg-Adjustmant Financia! Model”

"Relevant Event”

*Raview Procedurs”

“Smzail Works and Services Rates”

“Stage 1 Approval®

“Stage 1 Approved Project”

“Stage 2 Approval’

‘Target Cost’

“Third Party Costs”

“Whoie Life Cost”

UK-211443780.1

the making of the relevant Adiustments;

means the Financial Model in effect immediataty prior to the
making of the relevant Adjustments;

means an event or circumsiance in which this Agreement
expressly provides for an adjustment fo the Annual Service
Payments to be mads;

means the procedure set out in Schedule Part 8 (Review
Procedure);

means the rates to be applied in respect of any request from
the Authority for a Low Value Change sst out in Appendix 1
Part 2 (8mall Works and Services Rafes) to this Scheduie
Part 16 {Change Protocol), as amended from time fo time in
accordance with paragraph 8 of Section Z (Low Valug
Changes) of this Schedude Part 16 {Change Prolocdl);

has the meaning given in paragraph 3.7 of Section 4 (High
Value Changes) of this Schedule Part 16 {Change Protocod;

has the meaning given in paragraph 3.7 of Section 4 {High
Valus Changes) of this Schedule Part 18 {Change Protocoi);

has the meaning given in paragraph 8.2.1 of Section 4 (High
Vafue Changes) of this Schedule Part 16 {Change Protocof);

has the meaning given in paragraph 2.1.2 of Section 4 {High
Vafue Changes) of this Schedule Part 16 {(Change Profocol);

means the costs incurred by DBFM Co with third parties in
responding to an Authority Change Notice for a Medium
Value Change or a High Value Change, including, bui not
limited {6, the Sub-Contractors, consultanis and advisers;
and

means the estimated and (to the extent that such
information is avaiiable) the actual cost of operating and
maintaining that High Value Changs over ifs intended design
fife (consistent with DBFM Co's Proposals).
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1

SECTION 2

LOW VALUE CHANGES
LOW VALUE CHANGE NOTFICE
1.1 Subject to paragraph 1.2 of this Section 2 {Low Value Changes), where 3 Low Value
Change is required by the Authority, it must submit an Authority Change Melice o
DBFM Co.
1.2 The Autherity may carry out Derogated Low Valus Changes during the Operational

Term. If the Authority wishes to carry out a Derogated Low Value Change it shali serd
DBFM Co a nofice at least five (5} Business Days prior 1o the date on which it
proposes to start to implement the Changs setting out the nature of the proposed
Change in sufficient detail to enable DBFM Co to satisfy iselfl that the proposed
Change constilutes a Derogated Low Value Change. DBFM Co may notify the
Authority within three {3} Business Days of receipt of a Derogated Low Value Change
Notice that it does not agree that the proposed Change constitutes a Dercgated Low
Value Change and, unless the parties otherwise agree, the Authority must not take
any steps ip carry out the proposed Change unless it has referred the dispute fo the
Dispute Resolution Procedure and it has bean delermined that the proposed Change
iz & Derogated L.ow Value Changs.

1.3 if it carries out 3 Derogated Low Vaiue Change, the Authority must use Good Industry
Practice fo the standards that would have applied to DBFM Co i it had canied 1t out a3
a Low Value Change.

AUTHORITY CHANGE NOTICE

An Authority Change Notice for 2 Low Value Change must:

2.1 state that it relates o a Low Vaiue Change;

2.2 contain g description of the works and/or the change to the Works and/or the Services
that the Authority reguires including, i relevant, the applicable lype of Low Value
Change listed in the Catalogue; and

2.3 if {here is no applicable type of change listed in the Catalogue, specify the time period
within which the Authority requires the Change to be implemented.

DEFM CO RESPONSE AND AUTHORITY CONFIRMATION

Within five (5} Business Rays of receipt of an Authority Changs Notice for a Low Value Change,
DBFM Co must nofify the Authority of;

3.4 the cost of implementing the required Low Value Change; and

3.2 the time period for implamenting the Low Value Change,

in aach case in accordance with paragraph 4 of this Section 2 {Low Value Changes).

COST AND TIMING

4.1 if the Low Value Change is of a type listed in the Catalogue, the cost of carrying out
that Low Vaiue Change shall not exceed the relevant Catalogue Price and the time
period for implementing the Low Value Change shall not exceed the relevant time

specified in the Catalogue.

4.2 If the Low Value Change s not of a type that is listed in the Catalogue, the cost of
carrying out that Low Value Change shall be calculated on the basls that:
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4.2.1 wherever practicable the Low Value Change will he carried out by an
existing on-sife and suitably qualified employee of DBFM Co or a DBFM Co
Party and in that case DBFM Co may not charge for labour. Where there Is
no such suitably qualified on-site employee reasonably avaiable to carry out
the Low Value Change, the cost of the labour element wifl be calculated in
accordance with the Small Works and Services Rales or, where such rates
are not applicable, in accordance with rates which are fair and reasonable,
and

4.2.2 the materials element will be charged &t the cost of materials to DBFM Co or
to the DBFM Co Party carrying out the work {net of all discounts) and there
shalf he no maragement fee, margin, overhead, contingency or other cast
applied in relation therefo,

4.3 Other than the costs referred to in paragraphs 4.1 and 4.2 of this Section 2 {Low Value
Changes) DBFM Co may not charge the Authority for processing, implementing of
managing a L.ow Value Change.

5 AUTHORITY OBJECTION

Fhe Authority may obiect in writing within five (5) Business Days of receipt of DBFM Co's notice
pursuant to paragraph 3 of this Section 2 (Low Valug Changes), to any part of that notice and in
that event the parties shall act reasonably to endeavour to agree as soon as practicable how
the Low Value Change is to be implemented, which may include the Authorify withdrawing the
Authorlty Notice of Change,

6 IMPLEMENTATION

6.1 DBFY Co must implement a required Low Value Change 50 as 1o minimise any
inconvenience {0 the Authority and, subject to paragraph 10.2 of this Section 2 {Low
Vailve Changes), within the timescale specified in the nofice given by OBFM Co
pursuant fo paragraph 3 of this Section 2 (Low Value Changes} {or agreed by the
parties pursuant to peragraph 5 of this Section 2 (Low Valus Changes)).

6.2 DBFM Co shall notify the Authority when it considers that the Low Value Change has
bsen somplated.

83 if DBFM Co:

631 fails o give a notice te the Authority in accordance with paragraph 3 of this
Section 2 (Low Value Changes) within fifteen (15) Business Days of the date
of the Authority Change Notice; or

8.32 gives a notice pursuant to paragraph 3 of ihis Saction 2 (Low Value
Changes) to which the Authority has objected pursuant to paragraph 5 of
this Section 2 (Low Valug Changes) on any greund other than the cost of the
Low Value Change, the parties have noi resched agreement as to how the
Low Value Change ig to be implemented and the objection has not besn
referred fo the Dispute Resolution Procedure; or

6.3.3 gives a notice pursuant to paragraph 3 of this Section 2 {Low Value
Changes) to which the Awthority does not object pursuant 1o paragraph 5 but
then fails to fully implement the Low Value Change within ten (10) Business
Bays after the timescale specified in that nofice or agreed in acocordance
with paragraph 5 of this Section 2 (Low Value Changes),

then, subject to paragraph 10.3 of this Sectlon 2 {L.ow Value Changes), the Authority may notify
BBFM Co that the Low Value Change Notice is withdrawn and, following such notification, may
procurg the implementation of the Low Value Change without further recourse to DBFM Co, but
the Autherity must ensure that the Low Value Change is carried out in accordance with Good
Indusiry Practice and io the standards that would have applied to DBFM Co i it had
imptemented the Low Vaiue Change.
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7 PAYMENT

Unless the Authority notifies DBFM Co within five (5} Business Days of receipt of a notice from
DBFM Co pursuant to paragraph 6.2 above that the Low Value Change has not been
imptementad to its reasonable satisfaciion:

7.1

72

81

8.2

83

B.4

LIK-211443790.1

DBEM Co shall, where the Low Valus Change is implemented prior to the Operational
Term, issue an wvoice in respect of the costs of the Low Value Change, which the
Authority must pay within 20 Business Days of receipt; or

DBFM Co shall, where the Low Value Change is implemented during the Operational
Term, include the costs of the Low Value Change in the next Monthly lnwvoice
submitted pursuant to Clause 34.2 of this Agreement following completion or
implementation of the relevani Low Value Change and the amounts payable for the
Low Value Changes shall be invoiced and paid in accordance with the procedure
described in Clause 34 of this Agreamesit.

UPDATE OF CATALOGUE AND SMALL WORKS AND SERVICES RATES

From the Commencement Daie the Calalogue shall be that set out in Part 1 of
Appendix 1 to this Schedule Part 18 {Change Profocof) and the Small Works and
Services Rates shall be those set cut in Part 2 of Appendix 1 to this Scheduie Part 16
{Change Protocol).

Subject to paragraph 8.3 of this Section 2 ({.ow Value Changes), the unit prices and
the Small Works and Services Rateg set out in the Catalogue and the Small Works
arid Services Rates shall he index linkad on each anniversary of the Commencerient
Eate for the charge in RFI since the Commencament Date or, after the first Catalogue
Review Date, since the most recent Calalogue Review Date.

On the date which is twenty (203 Business Days before each Catalogue Review Date,
DBFM Co must provide the Authority with:

8.3.1 @ revised and updated Catalogue which:

{a) includes in the Catalogue unit prices for any types of Low Value
Changes which have ocourred and which the parties consider are
reasonably likely t0 recccwr during the life of the Project and any
other types of Low Value Changes as the parties may agree; and

{b) includes time pericds for the carrying out of each fisted type of Low
Value Change; and

8.3.2 updated Smal Works and Services Rates,

The unif prices and Small Works and Services Rates will be for the ensuing
threa-year period following the Catalogue Review Date. The unit prices must
represent good vatue for money having regard to:

{a} prices prevailing far similar fems in the market at the {ime; and
(b} paragraph 4.2 of this Section 2 (Low Velue Changes).

The Small Works and Services Rates must provide value for money with reference fo
retes prevailing for similar services in the market at the tme.

Within ten {10} Business Days of the submission by DBFM Co of the revised and
updated Cafalogue and Smail Works and Services Rates pursuant to paragraph 8.3 of
this Seclion 2 {{ow Value Changes), the Authority shall confirm in writing whether or
not it agrees that the revised and the updated Catalogue shall constituie the
Catalogue and the updated Small Works and Services Rates shall constitute the Small
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8.5

Works and Services Rates for the purposes of this Agreement from the relevant
Catalogue Review Date;

i the Authority does not confirm to DBFM Co that it agrees with the revised and
updated Calalogue andfor Small Works and Services Rates provided hy DBFM Co
pursuant fo paragraph 8.3 of this Section 2 {Low Value Changes), the parties shall
meet and endeavour, in good faith, to agree any amendments lo the Catalogue andfor
Small Works and Services Rates. Any dispute in relation 1o this paragraph 8 may be
referred by either party to the Dispute Resalution Procadure. The revised and updated
Catalogue and revised and updated Small Works and Services Rafes with such
amendments as are agreed by the parlies or delermined under the Dispute Resoiution
Pracedure shall conslitute the Catalegue and the Small Works and Services Rates for
the purposes of this Agreemaent from the relevant Catalogue Review Date.

9 DOCUMENTATION AND MONITORING

21

8.2

8.3

g4

No due diligence {whether funder, legal, technica!, insurance or financial) shalt be
required in relation to Low Value Changes unless otherwise agreed between ihe
parties,

No changes shall be made to this Agreament or any Project Documant as a result of a
Lew Valua Change, unless otherwise agreed between the parties.

Where it is agreed that an adiustment of the Annual Service Payment is required in
respect of a Low Value Change, the Financial Model shall be adjusted to give effect to
such Low Value Changes once each Contract Year on 8 date to be agreed belween
the parties and all relevant Loew Value Changes that have occurred since the
precading such adiustment shall be aggregated together into a single cumulafive
adjustment in acoordance with Section 4 (Changing fhe Financinl Model) of this
Schedule Part 16 (Change Profocol).

CBFM Co shalf keep a record of all Low Value Changes processad, completed and
outstanding and shall provide the Authority with a copy of that record whenever
reasonably required by the Authority,

10 DISPUTES

10.1

10.2

10.3

UK-211443790.1

Any dispute conceming any matter refarred (o in this Section 2 (Low Vafue Changes)
may be raferred by either party to the Dispute Resolution Procedure.

DBFM Co shall not be obliged to implement the Low Value Change uniil eny dispute
has been determined except that where such dispute concerns only the cost of 2 Low
Value Change, unless the Authority otherwise directs, DBFM Co must contihue to
carry out or implement the Low Value Change within the prescribed timescale
notwithstanding the dispute,

The Authority is not entitfed to withdraw an Authority Change Notice and procure
implemeniation of a Low Value Change in respect of which there is a dispute that has
been referred to the Dispute Resolution Procedure, unless that disputa has been
detarmined in its favour and DRBEM Co has not confirmed to the Authority in writing
within five {5) Business Days of the date of the determination that it wiill Implernent and
carry out the Low Value Change in accordance with the determination.
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SECTION 3

MEDIUM VALUE CHANGES
1 MEDIUM YALUE CHANGES
1.1 If the Authority requires a Medium Value Change, it must serve an Authority Change

Notice on DBFM Co in accordance with paragraph 2 {Medium Value Change Notice)

of this Section 3 {Medium Value Changes).

1.2 DBFM Co shalt bs entitied to refuse a Medium Value Change that:

1.2.1 requires the Works andior Services to be performed in 2 way that infringes
any law or is inconsistent with Good industry Practics;

1.2.2 would cause any Consent to be revoked {or would require a new consent {0
be obtaingd or any existing Consent o be amended which, after using
reasenable efforis, DAFM Co has been unable to obiain);

1.2.3 would materially and adversely affect DBFM Co's ability to deliver the Works
andfor Services {except those Works and/or Services which have bgen
specified as requiting {o be amended in the Authority Change Notice) in a
manner not compensated for pursuant to this Section 3 {(Medivm Value
Changes};

1.24  would matetially and adversely affect the health and safety of any person;

1.2.5 would, if implemented, materially and adversely change the nature of the
Project (including is risk profile); or

1.2.6 the Authority does not have the legal powsr or capacity o reguire
implementation of.

2 MEDIUM VALUE CHANGE NOTICE
21 An Autharity Change Notice for 2 Medium Value Change must:

2441 state that it refers {o a2 Medium Value Changs;

21.2  =st out the change in the Works or Services or the additional works or
services required in sufficient dstall to enable DBFM Co (o calcuiate and
provide the Estimated Change in Project Costs It accordance with
paragraph 3 (Contractor's Estimafe} of this Section 3 (Medium Valus
Changes);

213 set out whether, In respact of any additiena! facilities, DBFM Co is axpecied
io provide facilies management services and iifegycie mainienance
garvicas in respect of such additional facilities; and

214 sel out the fiming of the additional works or services requirad by the
Autharity.

2.2 Within fifteen {15) Business Days of receipl of the Medium Value Change Notice,

UK-211443790.1

DBFM Go must notify the Authority In writing:

221

222

223

whether it considers that it is enfitled to refuse the Medium Value Change on
any of the grounds set out in paragraphs 1.2.1 t0 1.2.6 of this Section 3;

when it will provide the Esfimate io the Authority bearing in mind the
requirement in paragraph 7.2.2 of thigs Section 3; and

ite estimate of the Third Parly Costs that it will incut to prepare the Estimate.
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2.3 # DBFM Co notifies the Authority that if considers that it is enlilied fo refuse the
Medium Vatue Change on one or more of the grounds set out in paragraphs 1.2.1 o
1.2.8 of thig Secfion 3, then unless the parties otherwise agree, the Authority shall be
deamed to have withdrawn the Authorily Notice of Change if it has not referred the
matter fo the Disputs Resolution Procedure within twenty (20} Business Days of
recaipt of DBFM Co's notice.

24 i the Authority considers that DBFM Co's proposed fime for providing the Estimate Is
nat reasonable, the parties shall endeavour o agree the time, failing which the matter
may be referrad {o the Dispule Resolution Procedure.

2.5 i the Authorlty considers that the DBFM Co's estimate of Third Party Costs to prepare
the Estimate iz not reasonable, the parties shall endeavour to agree the same, faifing
which the matier may be referred io the Dispute Resolution Procedure,

28 i any matter Is refeired fo the Dispute Resolution Procedure pursuant to paragraph 2
{Medium Vaiue Change Notice) of this Section 3 (Medium Value Changes), the fime
for DBFM Co to provide the Estimate shall ke counted from the date of determination
of that dispute if the dispule is determined in DBFM Co's favour,

3 CONTRACTOR'S ESTIMATE

As soon as reasonably practicable and in any event within the fime period agreed or determined
pursvant o paragraph 2.4 of this Section 3, DBFM Co shall dsliver o the Authority the
Estimate.

The Estlmate must contain:

3.1 8 detailed timetable for implamentation of the Madium Value Change;

3.2 any requirement for rellef from compliance with obligations, including the obligations of
DBFM Co to schieve the Actuat Completion Date by the Completion Date and to meet

the requirements set out in the Authority’s Construction Requirements andfer the
Service Level Specification during the implementation of the Medium Value Change;

3.3 an outline of the proposed design solution and design, including an appropriaie
analysisfrisk appraisal and, {o the extent relevant, the impact on whole life costings;

3.4 any impact on the provision of the Warks and/or the Services;

35 a value for money justification for any propesed change to the guality of the works or

the services comprised in the Medium Value Change as compared to the Works and
the Bervices;

38 any amendment required to this Agreement andior any Project Dooument as 2 result
of the Medium Value Change;

3.7 any Estimated Change in Project Costs that results from the Medium Value Change;

3.8 any Capital Expenditure that is required or no longer required as a result of the
Medium Value Change;

38 amendmants {o existing Consents that are required;

3.10 a payment schedule for any Capital Expenditure required o implement the Change,

based on milestones where relevant;
311 cosis and details of {i) any other approvais reguired andfor due diligence permitted

pursuant to paragraph 12 of this Section 3 {Medium Value Changes), and {il} any
Third Party Costs;

UK-211443790.1 232



312 the method of implementation and the proposed method of certification of any
construction aspects of the Medium Value Change, if not covered by the procedures
specifiad in Clause 14 (Programme and Dafes for Compleifon); and

313 any other information requested by the Authonity in the Authorily Change Notice.

together the "Estimate”

4 COSTING OF THE ESTIMATE

In ealeutating the Estimated Change in Project Costs andfor the Capitel Expenditure for the
purposes of the Estimate, DBFM Co shali apply the following principles wherever applicable:

4.1

4.2

4.3

4.4
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uriess the Authorily's requirarments for the Medium Valus Change specify a different
quality as compared to the Works:

411 the unit cost of any construction or instaliation works or associated
prefiminaries (excluding any temporary or demolition works, professional
feas, contingenciss, overheads angd profit margins} required to implerment
the Medium Value Changs is the equivalent unit rate set out In Part 1 (Unit
Cost for Construction or instaffation Costs) of Appendix 2 of this Schedule
Part 16 (Change Profocol), upbfted using the DT Pubsec index for
construction cost inflation in the period between the Commencement Date
and the date the Medium Value Change Is {6 be commenced,;

41.2  any ifecycls replacement and mainienance associated with additional works
{or changes to the Works) are consisient with the lifecycle and maintenance
profile of the Facilitles envisaged in Section 4 (DBFAM Co's Proposals) of
Schedule Part § {Construction Matters) including (without limitation) in terms
of the replacement cycles for equipment, provided that DBFM Co must
reflect improvements in technology that can optimise Whole Life Costs for
the Authority; and

41.3 the unit costs to be applied to the pricing of iifecycle repigcement and
maintenance is the equivalent unit rate set out in Part Z (Unif Costs of
iifecycie Mainfenance} of Appendix 2 of this Schedule Part 16 (Change
Protocof) (index linked);

any professional fees, contingencles, overheads andfor profit margins to be charged
by any consultant, sub-confractor or suppiier in respect of construction andfor
installation andfor lfesycte andfor service provision for the Medium Value Change are
the equivalent rates set out in Part 3 {Consultant, Sub-contractor or Supplier Fees) of
Appendix 2 of this Schedule Part 16 {Change Protocof), or if the professionat fess,
contingencies, overheads and profit margins being cherged by consultanis, sub-
contractors andfor suppliers in current market conditions have changed significantly
fror those set out in Part 3 {Consulfant, Sub-contractor or Supplisr Fees) of Appendix
2 of this Schedule Part 16 {Change Protocol), such otker rates as the parties agres or
falling agreement as may be determined under the Dispute Resolution Procedure as
being consistent with those charged in current markat conditions;

uniess the Authority's requirements for the Medium Vaiue Change specify a different
guality than reguired by the Service Level Specification, the unit cost of any extension
of, or change {o, any Service (sither In scope or area), taking into account the capacity
of existing labour resources, is consistent with the equivalent unit rate set out in Part 4
of Appendix 2 to this Schedule Part 16 (Change Profocoll,

other than as referred to in paragraphs 4.1 {o 4.3 of this Section 3 (Medium Value
Changes) no charge shall he mads in respect of DBFM Co's time, or that of any
BBFM Co Parly spent processing, managing or monitoring the Medium Value Change
(and no additional mark up or management fee shall be applied by DBFM Co}; and
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4.5 where aspects of the Medium Value Change are not addressed by paragraphs 4.1 o
4.4 of this Section 3 (Medium Value Changes), they shall be costed on a fair and
reasonable basis reflecting the then current market rates.

8 STANDARDS OF PROVISION OF THE ESTIMATE
In providing the Estimate DBFM Co must:

8.1 use reasonable endeavours to oblige its Sub-Contraclors fo minimise any ncrease in
costs and maximise any raduction in costs;

5.2 demanstrale how any Caplial Expenditure to be incurred or avoided Is being
measured in a cost effective manner, including showing that when such expenditure is
incurred, reasonably foreseeable Changes in Law at that time have been taken into
accourt; and

5.3 demonstrate that any expenditure that has been avoided, which was anticipated 10 be
incurred to replace or maintain assets that have been affected by the Medium Vaiue
Change concerned, has haen taken into account in the amount which in #s opinion
has resulted or is required under paragraphs 3.7 andfor 3.8 of this Section 3; and

54 provide written evidence of DBFM Co's compliance with paragraphs 5.1 to 5.3 of this
Section 3,

8 DETERMINATION OF THE ESTIMATE

As soon as practicable after the Authority receives the Estimate, the parties shall discuss and
endeavour to agree the contents of the Estimate. If the parties cannot agree on the contents of
the Estimate, the matter may be referred by gither parly fo the Dispute Resolufion Procedure to
determine if the Estimate represents a fair and reasonable approach to implementing the
Medium Value Change in all respacts,

7 CONFIRMATION OR WITHDRAWAL OF THE MEDIUM VALUE CHANGE NOTICE

7.4 As soon as pracliceble after the contents of the Estimate have been agreed of
otherwise detarmined pursuant to paragraph 6 of this Section 3, the Authority shall;

7.4.1 confirm inwriting to DBFM Co the Estimate {a5 modified); or
112 withdraw the Authority Change Notice.

7.2 i, in any Coniract Year, the Authority has either not confirmed an Estimate (as
modified, i applicable) within twenty (20} Business Days of the contents of the
Estimale having been agreed or delermined in accordance with the foregoing
provisions of this Section 3 or has wilthdrawn an Authority Change Nofice for a
Meadium Valus Change on three ar more occasions, then the Authority shall pay o
DBFM Co on the third and each subseqguent such occasion in that Contract Year the
reasonable additional Third Party Costs incurred by DBFM Co in preparing the
Estimate provided that:

7.24 DBFM Co has used all reasonable endeavours to submit 3 reasonably
priced Estimate; and

7.22 DBFM Co made avaliable to the Authority, with the Estimate, a cost break
down of Third Party Costs incurred by DBFM Co to prepare the Estimate,
which shall be consistent with the eslimate of such costs approved by the
Authority pursuant {o paragraph 2.5 of this Section 3.

8 IMPLEMENTATION OF THE MEDIUM VALUE CHANGE

8.1 When the Authority has confirmed the Estimate in accordance with paragraph 7.7 of
this Seclion 3, DBFM Co shall, sublect to DBFM Co oblaining all new or amendsd
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8.2

8.3

84

88
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Consents that are regquired and have not already heen obtained, implement the
required Meadium Value Change in accordance with the Estimate. Where an extension
of time has been agreed as part of the Estimate the Complefion Date shall be
extended as agreed in the Estimate.

DBFM Co shall notify the Authority when i considers that the Medium Value Change
has beer completad,

I

831 DBFM Co faiis to provide a response purstant to paragraph 2.2 of this
Saction 3 within fifteen (15) Business Days of the dala of the Madium value
Change Notice; or

83.2 BBFM Co fails to pravide an Estimate in accordance with paragraph 3 of this
Section 3; or

83.3 the Authority has confirmed an Estimate but DBEFM Co fails ic fully
implement the Medium Value Change within ten (10) Business Days afier
the expiry of the time for implementing the Medium Value Change set out in
the Estimate {as such {ime may be extended for any delay that is, or is
equivalent to, a Delay Event);

then, subject to paragraph 14.3 of this Seation 3, the Authorty may notify DBFM Co
that the Medium Value Change Nolice s withdrawn and, following such notification,
may procure the implementation of the Medium Value Change without further
recourse to DBFM Co, but the Authority must ensure that the Medium Value Change
is carried out in accordance with Good Industry Practice and to the standards that
would have applied to DBFW Co if it had implemented the Medium Value Change.

if DBFM Co considers that the implementation of & Medium Value Change by the
Authority pursuand to paragraph 8.3 impacis on the performance {andfor the cost of
performance (including, without limitation, ifecycie cosis)) of the Project Operations
then it may nolify the Authority {providing full details) of e same (including the DBFM
Co’s proposals for changes required to the Project Operations or changes to the cost
of performance {including, without limitation, lifecycle costs} of the Project Operations
in either case as a result of the relevant Medium Value Change {the "RV Required
Changes™)} and the parties shall seek lo agres:

(&) The impact of the relevant Medium Value Change on the
performance (andfor the cost of performance (including, without
fimitation, lifecycle costs}} of the Project Operations; and

{h) The MV Required Changes.

If the parties have been unable to reach agreement on these matters within
28 Business Days of notification by DBFM Co pursuant to this paragraph 8.4
then either party may refsr the matier to the Dispute Resolution Frocedure.

Any MV Required Changes agreed or determined pursuant to paragraph 8.4 above
shalt be dealt with by the Authority's Representative issuing an Authority Change
Notice and the relevant provigsions of this Schedile Part 16 (Change Profocol} shall
apply except that:

{a} DBFM Co may give notice to the Authority's Representative that it
objecis to such an Authority Change Motlice only on the grounds
that the implementation of the Change would not give effect to or
comply with the MV Required Changes;

()] the Authority shall (i) agree the implementation of the Low Valus

Changs; or (i) confirm the estimate for the Maedlum Value Changs;
or (i} approve the High Value Change Stage 2 Subymission, (as
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appropriate) in respect of the Change in accordance with the
relavant provisions of this Schedule Part 16 (Change Protocol);

{c} the Authority shall not be entitted {o withdraw any Authority Change
Notica or I{s sgresment as to the implemantation of the Low Value
Change, confirmation of the estimate for the Medium Value
Change or approval of a High Vatue Change Stage 2 Submission
(as appropriate), issued in accordance with this paragraph 8.5,

9 CERTIFICATION OF THE MEDIUM VALUE CHANGE

9.1

9.2

Where the Medium Value Change is implemented at the Facilities befors the Actual
Compiletion Date, the procedure set out g Clause 17 (Pre-Completion Commissioning
and Compietion} shall apply to the Medium Value Change at the same fims as it
applies to the original Works.

Where the Medium Value Change is implemenied at the Facilities after the Actual
Completion Date, and constitutes additional works, the procedure set out and agreed
in the Estimate for cerlifying the completion of the Medium Value Changs shall apply
to determing whether the Medium Value Change has heen completed appropriately,

10 METHOD OF PAYMENT OF AUTHORITY CONTRIBUTION

10.1

10.2

DBFM Co shall invoice the Authority for Capital Expenditure incurred by DBFM Co {0
implement & Medium Valug Change according o the payment schedule set out in the
Estimste as referred to in paragraph 3.10.

The Authority shall make a payment to DBFM Co within fifleen (15) Business Days of
receipt by the Authority of invoices presented 1o the Authority {compiete in alf malerial
respecis) in accordance with paragraph 10.1 of this Section 3 accompanied by the
relevant evidence {where applicable) that the relevant part of the Medium Value
Change has heen carried out,

11 ADJUSTMENT TO ANNUAL SERVICE PAYMENT

Any adjustment to the Annual Service Payment that is necessary due to the impiementation of a
Maedium Vaiue Change shall be calculated in accordance with Section 6 of this Schedule
Part 16 (Change Frofocol).

12 DUE DILIGENCE

121

12.2

LIK-211443790.1

CBFM Co shall procure that the Senlor Lenders shall not:

1211 {in any event) withhold or detay any consenis that are required pursuant 6
the Senior Financing Agreements to a Medium Value {hange ather than on
ihe basis that the Senlor Lenders, acting pursuant {o the terms of the Senior
Financing Agreements, reasorably believe that one or mors of the
circumstances set out in paragraphs 1.2.1 to 1.2.6 of this Section 3 apply; or

12.1.2  carry out any due diligence (whather funder, legal, technical, insurance or
financial) in relation to the carrying out of any Medium Value Change unless
aither {i} the Medium ¥Value Change in question would result in an
adjusiment to the Annual Service Paymen! that, on 3 il year basig, is in
excess of one percent {1%) of the Annual Service Payment in the relevant
Contract Year or {ii} the Senlor Lenders, acting pursuant to the terms of the
Senjor Financing Agreements, reasonably believe that one or more of the
circumstances set out in paragraphs 1.2.1 to 1.2.6 of this Section 3 apply.

Where not prohibited by paragraph 12.1 of this Section 3, the Senior Lenders may
carry out fegal, financigl, insurance and/or technical due diligence on any proposal for
a Medium Vaiue Changs. In the event that such due diigence is permitted and
required, the parties shall agree a budget for the due diligence not exceeding 5% of
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12.3

the overall value of the Medium Value Change in question unless the parlies {acting
reasonably} agree otherwise. Any costs incurred by DBFM Co as a resuli of the Senior
Lenders due diligence shall be reimbursed by the Authority following agreement or
determination of the contents of the Estimate within ten {10} Business Days of DBFM
Co submitting an invoice for ang evidence of such costs, subject to the Invoices being
in accordance with the agreed budget.

it s acknowledged that Changes (particularly whers they involve a change to the
Works or the Facilittes) may regquire authorisation from the insurers under the
Insurances. DBFM Co shall notify the relevant insurance broker immediatety upon any
material Maedium Value Change heing agreed {materiality being judged in relation o
the size and nature of the scope of the Medium Value Changs),

13 PROJECT DOCUMENTATION

13.4

13.2

Unless the parties otherwise agree, no changes to the Project Documents shalt be
made as a result of a Medium Valug Change.

DBFM Co shall, no later than one {1) month following completion of & Medium Value
Change, update the as-built drawings and the operating and maintenance manuals as
naecassary {o reflect the Medium Value Change.

14 DISPUTES

4.1

14.2

14.3
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Any dispute concerning any matter referred to in this Sectionn 3 may be referred by
pither parly to the Dispute Resolution Procedure.,

DBFM Co shall not be obliged to implement the Madium Value Change until the
disputs has been determined.

The Authority is not entitted to withdraw an Authority Change Nolice and procure
implementation of a Medium Vaiue Change in respect of which there is a dispute that
has been referred to the Dispute Resolution Procedure, unless that dispute has been
determined in its favour and DBFM Co has not confirmed {o the Authority in writing
within five (5) Business Days of the date of the determination that it will impement and
carry out the Medium Vailue Change in accordance with the determination.
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SECTION 4

HIGH VALUE CHANGES

1 HIGH YALUE CHANGES

1.1

If the Authority requires a High Value Change it must serve an Authority Change
Notice on DBFM Co in acgordance with paragraph 2 of this Section 4 (High Value
Changes).

1.2 DBFM Co shall be entitied ip refuse a High Value Change that:
1.2.1 requires the Works andfor the Bervices is be performed in 2 way thatf
infringes any law or is inconsistent with Good Industry Practice;
1.2.2  would cause any Consent {0 be revokad {or would require a new consent to
be obtained to mplement the relevant change in the Waorks andfor the
Services which, after using reasarniable efforts, DBFM Co has been unable to
obtain);
1.2.3 wouild materially and adversely affect DBFM Co's ability to deliver the Works
andfor the Services (except those Works and/or Services which have baen
specified as requiring to be amended in the High Value Change Notice) in a
manner not compensated pursuant to this Section 4 {High Vaiue Changes),
1.2.4 would materially and adversely affect the health ang safety of any person,
1.2.5 would, # implemented, materially and adversely change the nature ¢of the
Project {including its risk profile);
128 is the subject of a High Value Change Notice that cannot reasonably be
complied with;
1.27 the Authority does not have the legal power or capacity fo reguire
implernentation of, or
1.2.8 weould if implemanted adversely affect the enforceabifity or priority of the
security held by or on behalf of the existing Senior Lenders.
2 HIGH YALUE CHANGE NOTICE
2.1 An Authority Change Notice for a Migh Value Change must;
2.1 state that is refers 1o a High Value Change,;
2.1.2 set out the maximum avallable capital andfor revenue the Authority is able fo
commit to that High Value Change (the "“Target Cost");
213 identify any requirements of the Authority that must be satisfied as part of
the High wvalue Change Proposal (the “High Value Change
Requirements”™); and
214 identify how the Authority will assess whether the High Value Change Siage
2 Submission offers i value for money.
2.2 The parties may agres written protocols with express reference to this Section 4 (High

UK-211443790 .1

Vafus Changes) which explaln or clarify any aspects of the High Value Change
approval procedure set out in this Section 4 (High Value Changes) and such protocols
shall be read as if incorporated into this Section 4 (High Value Changes} {including
accelerated procedures with reduced requirements for Migh Value Changes of
epiatively low vahies}).
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2.3

The parties must;

231 within five {8) Business Days of receipt by DBFM Co of any High Valus
Change Notice, discuss and review the nature of the High VYalue Change,
including a discussion as to which of the items set out in paragraph 3.4 of
this Section 4 (High Value Changes) are appropriaie to be included within
the High Value Change Proposal; and

232 within five (5) Business Days of & High Value Change Proposal becoming a
Stage 1 Approved Project, discuss and review the ngture of the Siage 1
Approved Project, including a discussion as fo which of the items set out in
paragraph 4.3 of this Sestion 4 (High Vaiue Changes) are appropriate o be
included within the High Value Changs Stage 2 Subimission.

3 HiIGH VALUE CHANGE PROPOSAL

34

3.2

3.3

3.4

UK-211443790.1

DBFM Co must notify the Autherity in writing a8 soon as practicable and in any event
within fifteen (15) Business Days after having received the Authority Change Notice
for a High Value Change if it considers that any of the circumstances set out in
paragraphs 1.2.1 fo 1.2.5 of this Section 4 {High Vaiue Changes) apply. If no such
notice is served, DBFM Co must (within thirty (30) Business Days after having
received the Authority Change Notice) aither:

344 submit a High Value Change Proposat to the Autharity; or

312 nofify the Authority as to when the High Value Change Proposal will be
provided fo it {provided that DBFM Co shall use all reasonables endeavours
te obiain all the information that it requires, expeditiously).

¥ DBFM Co notifies the Authority that it considers that one or more of the grounds set
out in paragraphs 1.2.1 to 1.2.8 of this Section 4 {High Value Changes) apply, then
uniess the partiss ctherwise agree, the Authority shall be deemed 1o have withdrawn
the Authority Notice of Change if it has not referred the malter to the Dispuie
Resclution Procedare within twenty {20) Business Days of receipt of DBFM Co's
natice. if the matter is referred to the Dispute Resolution Procedure the me for DBFM
o to provide the High Value Change Proposal shall be counted from the date of
determination of that dispute i the dispute is delermined in DBFM Co's favour.

I tha Authority considers that DBFM Co's proposed time for providing the High Value
Change Proposal i3 not reasonable, the parties shall endeavour to agree the time,
failing which the matter may be refarred {0 the Dispule Resclution Procadurs.

Lirless DBFM Co has submitted a High Value Change Propose! in accordance with
paragraph 3.1.1 of this Section 4 (High Value Changes), DBFM Co must deliver (o the
Authority the High Value Change Proposal as soon as reasonably practicable and in
any event within the time period agreed or determined pursuant fo paragraph 3.3 of
this Section 4 {High Value Changes). Unless the parties agree stherwise, a High
Vatue Change Proposal will coniain at ieast the foliewing information in sufficient detall
o enable the Authority fo make an informed decision under paragraph 3.6 of this
Section 4 (High Value Changss):

341 a description of the High Value Change, with evidence of how the High
Value Change meeis the High Value Change Requirements;

3.4.2 an oulline of the proposed building sciutiopn and design including an
appropriate analysis/risk appraisal of, in each case lo the extent relevant {if
at all), the preferred investrnent solution conterplated in terms of new build,
refurbishment, whole life costings;

3.4.3 the Change Management Fee for the High Value Change, which shali be a

capped fee calculated in accordance with paragraph 10 of this Section 4
{High Value Changes);
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3.4.4 detalls of the third party aclivity fkely o be requited by DBFM Co in
developing a High Value Change Stage 2 Submission together with a budget
{or budgets) for relative Third Party Costs;

345  an estimated programme for submission of the High Value Change Stage 2
Submission and for the implementation of the High Value Change,;

3.4.8 any requiremant for relief from compitance with obligations, including the
obligations of DBFM Co to achisve the Actual Completion Date by the
Completion Date and meet the requirements set out in the Authority's
Construction Requirements and/or the Service Level Specification during the
implementation of the High Value Changs;

3.4.7 any impact on the provigion of the Woarks andior the Servicss;

348 any amendmesnt required to this Agreement and/for any Project Document as
a resulf of the High Value Change;

349 any Estimated Change in Project Caosts that results from the High Value
Change;

3418  an culline of how DBFM Co proposes to finance any Capital Expendiiure
required for the Migh Value Changs;

3411 DBFM Co's suggested paymaent schedule for any Capital Expenditure fo be
ingurred in Implementing the Change that is to be barne by the Autheority,
based on miestones where relevant;

3412 any new Consents and/or any amendments to existing Consents which are
required;

3413 costs and details of any other approvals required or dus diligence permiitted
pursuant to paragraph 14 of this Section 4 (Figh Yafus Changes);

3.414 the proposed method of cerification of any construction or operational
aspects of the Works or the Services required by the proposed High Value
Changs if not covered by the procedures specified in Clause 17 {Fre-
Compietion Commiissioning and Completiony; and

3415 @ value for monhey assessment explainlng why DBFM Co's proposals
represent valus for money taking into account both the proposed Capital
Cost and Whole Life Cost.

Liaison between DBFM Co, the Authority and relevant end users

in developing a High Value Change Proposal DBFM Co must liaise with the Authorily
and relevant end users (being such psrsons or orgsnisations as DBFM Co in
consultation with the Authoriy considers appropriate). The Autheority rmust provide
DEFM Co with such information about its requirements as DBFM Co reasonably
requires and must assist DBFM Co in the review of any draft designs in relation te the
High Valug Change Proposal. Any and all information and other input or feedback
provided by the Authority to DBFM Co, unfess expressly staled otherwise by the
Authority, will be without warranty and wil be provided without prejudice to the
Authority’s rights under this Section 4 (Hligh Value Changes).

Conslderation of a High Value Charnge Proposal by the Authority

The Authority will consider in good faith each High Value Change Proposal put
forward by DBFM Co and the Authority will not unreascnably withhold or delay lts
consent fo a High Value Change Proposal. I, acling reasonably, the Authority finds
that any materlal aspects of the High Value Change Proposal are unsatisfactory fo it, it
shall notify DBFM Co of the same and offer reasonable assistance to DBFM Co to
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37

338

enable ¥ {o revise and resubmit the High Value Change Proposal as soon as
reasonably practicable.

Authority response to a High Value Change Proposal

H the Authority approves a High Value Change Proposal (including any revised High
Vaiue Change Proposal resubmitied pursuant to paragraph 3.5 of this Section 4 (High
Vailue Changes)), then it shall be a "Stage 1 Approved Project” or be referred to as
having recelved "Stage 1 Approval”, as the context raquires.

DBFM Co not entitled to dispute non-approval

DBFM Co shall not be antitled to refer any dispute concerning the Authority's faifure to
approve a High Value Change Proposat to the Dispute Resolution Procedure.

4 STAGE 2 SUBMISSION

4.1

4.2

4.3

UK-211443780.¢

Development of a High Value Change $tage 2 Submission

4.1.1 Within ten {10) Businress Days of a High Value Change Proposal having
become a Stage 1 Approved Project, the parties shall seek {o agree the Hme
period within which DBFM Co must develop the Siage t Approved Project
nto a detailed submission (the “Hiph Value Change Stage 2
Submission™). if the parfies are unable to agree a reasonable time period
for such submission any dispute may be referred to {he Dispute Resolution
Procadure,

442 Following agresment or defermination of what is an approprigte fime peried
for submission by BBFM Co of the High Value Change Stage 2 Submissien
pursuant to paragraph 4.1.1 of this Section 4 {High Vafue Changes), DBFM
Co shall proceed regularly and diligently to produce and submit the same to
the Authonty within the agreed or determined time period.

Liaison between DBFM Co, the Authority and relevant end users

In developing a High Vaiue Change Stage 2 Submission DBFM Co must continue to
llaise with the Authority and relevant end users (being such persons orf organisations
as the Authority in consultation with DBFM Co considers appropriate). The Authority
must provide DBFM Co with stch informatlon as io ifs requirements as Is reasonably
necessary fo enable DBFM Co to submit a full and complete High Value Change
Stage 2 Submission and any such other information as DBEFM Co may reasonably
require and must agsist DBFM Co in the review of any draft designs in relation to the
Stage 1 Approved Project and in the development of other aspects of the High Value
Change Stage 2 Submission (but not where this would involve the Authority incurring
additional material expense). Any and all information and other input or feedback
provided by the Authority to DBFM Co will be without warranty and will be provided
without prejladice to the Authority’s rights under this Section 4 (High Value Changes).

Content requiraments in relation to a High Valua Change Stage 2 Submission

Save where the parties agree otherwise, in relation to the relevant Stage 1 Approved
Froject, DBFM Co shall procure that & High Value Chenge Stage 2 Submission
includes (but not be limited to):

4341 draft(s) of the relevant Project Document(s) identifying (if ralevart) any
malterial changes or amendmeants proposed in respect of the relevant Stage
1 Approved Project, together with the reasons for any such changes o
amendments proposed and including full details of which provisions of the
relevant Project Docuimenis will apply to the High Value Change so that it is
implemented in equivalent manner and to an equivalent standard as
required in respact of the Works and/or Bervices as appropriate;
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432
433

434

4,35

4.3.8

4,37

438

439

4310

4.3.41

detaited design solutions (o RIBA Level D);
apprapriate plans and drawings;

relevant detailed planning permissions and any other refevant planning
approvals and Consents (or such lesser confirmation or information in
relation to planning s may be agreed with the Authority);

a proposed revised Financial Mode! including the detailed price estimatas for
the Slage 1 Approved Project;

an expianation {together with approprigte supporting evidence) as to why the
High Value Change Stage 2 Submission meefs the Approval Criteria {as
defined in paragraph 7 of this Section 4 (High Velue Changes)});

confirmation (or details of any reguested variations to {with supporting
fustification)) of the Change Management Fee referred in paragraph 3.4.3 of
this Section 4 {High Value Changes);

the proposed method of certification of any construction aspecis of the High
Value Change, If not covered by the procedures specified in Clause 17 {Pre-
GCompletion Commissioning & Completion);

a value for money assessment explaining why DBFM Co's proposals
represent value for money faking into account both the proposed Capital
Cost and Whole Life Cost;

a timetable and method statement setting out how the relevant High Value
Change will be delivered, which ghall include {but not be limited to) in so far
2% relevant;

{a} proposais for the effective management of the buiiding programme;
{b) [Not Lized]

{c} an assessment as {o the savings to be generated by the High
Vahie Change, particularly on staff costs and Eecycle replacement
and maintenance and operation of Services;

{d} detalls of the Sub-Confractors together with evidence and
explanation of the value testing undertaken by DBFM Co in relation
{o the High Value Change;

{e} a completed risk register shawing the potenilal risks identified in
relation to the delivery of the High Value Change the occurrence of
which are capable of adversely affecting the time for completion,
cost andfor quality of the project, the probability of such risks
occurring and a financial estimate of the most likely conseguences
of each risk occurring together with the prigritisation of all
continding risks and an action plar in raspect of, and risk owners
for, all risks prioritised as serous risks;

any surveys and investigations and associated raporls that are reasonably
necessary 1o ascertain {in refation to Changes involving the construction of
additional buildings) information as te the nature, location and condition of
the relevant land {inchuding hydrological, geclogical, geotechnical and sub-
suiface conditions) together with information relating 1o archaeologicsat finds,
areas of archasological, scientific or natural interest and (in relation to the
refurbishinent of any existing buildings} information on the condition and
guality of existing structures and, in particular, the presence of any latent
defects.
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Co-operation of the Authority

4.4 The Authorily will co-operate with DBFM Co in relation to any High Vaiue Change
Stage 2 Submission being developed by DBFM Co, including (without limitation)
prompily providing:

44.%  written confirmation of the Target Cost and/or High Value Change
Requirements and any change to such Target Cost andfor High Value
Change Requirements; and
4.4.2 any information reasonably required by DBFM Co to enable it to satisfy the
requirements of paragraph 4.3 of this Saction 4 (High Vaiue Changes).
5 TIME PERIODS FOR APPROVAL

5.1 £ach High Value Change Proposal and each High Value Change $tege 2 Submission
shall be valid for a pericd of three (3) months from the date of its submission by DBFM
Co.

52 i by the end of the three {3} month period referred to in paregraph 5.1 of this
Section 4 (High Yalue Changes) the Authority has not;

524 in relation to a High Value Change Proposal, approved or rejected that High
Vaiue Change Proposal in accordance with the procedures set out in this
Section 4 [High Value Changes).
(@) DBFM Co shall be entitled to withdraw the High Value Change
Proposal; and
{4} DBFM Co shall not be entitled to any costs relating o the High
Value Change Proposal unless the Authority has either nof
rasponded to the High Value Change Proposal andlor is in material
breach of its obligations in paragraph 3 ardfor paragraph 4.4 of
this Section 4 in which case paragraph 8.5 of this Section 4 (High
Value Changes) shall apply
522 in relation to & High Value Change Stage 2 Submission, approved or
rejected that Migh Vatue Change Sfage 2 Submission in accordance with the
procedures set out in this Section 4 (High Valuse Changas) (or has not given
any notification of the Authority’s response to the High Value Change Stage
2 Submission or has given written nofice to DBFM Co withdrawing or
cancelling the High Value Change to which the High Value Change Slage 2
Submission relates) then the High Value Change Stage 2 Submission shall
be desmed o have been improperdy rejected by the Authority and
paragraph 8.5 shall apply.
8 CHANGES TO THE HIGH VALUE CHANGE REQUIREMENTS OR APPROVAL CRITERIA
B.1 if the High Vale Change Reguirements or ﬁspprﬂvél Criteria are subject to any
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material variation in relation to a High Value Change by the Authority after the High
Value Change Propesal has been submitted then:

611 DBFM Co and the Authority shall negotiate in good faith as o the
implications on the High Value Change Proposal or High Value Change
Siage 2 Submission (as the case may be) and shall sesk to agree changes
thereto to ascommaodate the variation (ingluding any change {c the Target
Cost andfor to the Change Management Fee);

812 i agreement has not been reached pursuant fo paragraph 6.1.1 of this

Section 4 {High Valug Changes) within twenty (20) Busingss Days {or such
longer period as the parties may agree) them:
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{&) BBFM Co shall be entitled by notice i writing o the Authority to
withdraw the High Value Change Proposal or the High Value
Changs Stage 2 Submission {as the case may be) and to be paid
the Incurred Change Management Fee with the Calculation Date
being the date of the variation notified by the Authority; and

{m the Authority shall not be entitled to procure the High Value
Change without Issuing a new Authority Change Notice for the
High value Change and compiying with the procedurs in this
Section 4 {High Value Changss) in relation to that High Value
Change.

6.1.3 The Authority may, at any fime, give notice in writing {o BBFM Co that &
propases to cancel a High Value Change without compleling the process set
out in this Section 4 {High Vaiue Changes) in which case the Authority must
pay DBFM Co the Incurred Change Management Fee in respect of the
cancelled High Value Change with the Calculation Date being the date of

such notice.
7 APPROVAL CRITERIA
71 For the purposes of this Section 4 (High Value Changes), Approval Criteria means the

eriteria against which any Stage 1 Approved Project is to be judged hy the Authority in
determining whethar it achisves Stage 2 Approval. The criteria are:

711 whether the cosis of the Stage 1 Approved Project are within the Target
Cost notified to DBFM Co by the Authority;

712  whether it has been demonsirated that the Siage 1 Approved Proiect
provides value for money assessed in accordance with the measures
identified by the Autharity in accordance with paragraph 2.14 of this
Section 4 {High Value Changes);

7.1.3 whether the Authorfly, acting reasonably, is satisfied that the High Value
Change Stage 2 Submission meetls the High Value Change Reguirements;

714  whether any malerial changes or amendments to the relevani Project
Document{s) as delailed pursuant 1 paragraph 4.3.1 of this Section 4 (High
Value Changes) are acceptable to the Authority, acting reasenably; and

715  whether the High Value Change Slage 2 Submission containg alf the
information required pursuant to paragraph 4.3 of this Section 4 {High Value
Changes) (or as otherwise agreed by the parties).

8 SUBMISSION CF THE HIGKH VALUE CHANGE STAGE 2 SUBMISSION TO THE
AUTHORITY AND CONSIDERATION OF THAT SUBMISSION BY THE AUTHORITY

8.1

8.2

UK-2114437140.1

The Authority will consider in good faith High Value Change Stage 2 Submissions
submitted by DBFM Co and the Authority will not unreasonably withhold or delay its
consent to a High Value Change Stage 2 Submission. The Authority iz entitled (o call
for such reasonable informatien and assistance as it considers appropriate to enabis it
to decide whether the High Value Change $Stage 2 Submission meets the Approval
Critaria, DBFM Co miust reply promptly to all such requesis for further information and
assistance.

As soon g@s reasonably practicable after the submission to it of a High Value Change
Stage 2 Submission {including any revised High Value Change Stage 2 Submission
re-subritted by DBFM Co) the Authority must give writlen notice of whether it:

8.2.1 approves the refevant Stage 1 Approved Project {in which case the Stage 1
Approved Project will be referred to ag having received “Stage 2 Approval”
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823

824

or as being a “Stage 2 Approved Project” or an *Approved Project” as
the context requires); or

rejects the Stage 1 Approved Project:

(a) ot the ground that the High Value Change Stage 2 Submission ir
relation fo the relevant Stage 1 Approved Project has failed to meet
one or more of the Approval Criteria {except as referred o in
paragraph 8.2.2(b}{}} or paragraph 8.2.2{(b}ii)), in which case
{subject fo resubmisgion under paragraph 8.2.3}) paragraph 8.3
shall apply;

(b}

i because, as a result of any change to the Target Cost
referred fo in paragraph 2.1.2, the Stage 1 Approved
Project is not in fact Affordable despite the Migh Value
Change Stage 2 Submission being within the Target (ost
notified by the Authority pursuant to paragraph 2.1.2 of
this Section 4 (High Value Changes}; or

{#) because DBFM Co bas failed to meet one or mors of the
Approval Criteria and the sole reason for that failure is
that any Consent identified by DBFM Co (in compliance
with paragraph 3.4.12 of this Section 4 (High Value
Changes)) has not been oblained; or

(i) otherwise on grounds other than those sel out in
paragraphs 8.2.2{a}, 8.2.2(b}l} and 82.2(b}{ii) of this
Section 4 (High Value Charnges),

in which case paragraph 8.5 shall apply.

if the Authority rejects the High Value Change Stage Z Submission on the
grounds set out |7 paragraph 8.2.2(a) the Authority and DBFM Co will work
together 10 address the reasons for such failure and sttempt i good faith to
produce a revised High Value Change Stage 2 Submission for DBEM Co to
re-submit to the Authority.

If:

{a} a resubmitted High Value Change Stage 2 Submission is rejected
by the Authority on the ground se! oui in paragraph 8.2.2(a)
{subject to paragraphs 16.3 to 16.4 {if applicable} of this Section 4
(Migh Vaiue Changes)); or

{b) no resubmission of the High Value Change Stage 2 Submission is
made within 308 Business Days of tha date of the notice of rejection
(or such longer period as the parties may agree),

then the relevant Stage 1 Approved Project shall be treated as having been
properiy rejecied, the provisions of paragraph 8.3 of this Section 4 (High
Value Changes) shall apply and neither the Authority nor DBFM Co will have
any further obligations in relation to the relevant High Valys Change referred
o in the High Value Change Stage 2 Submission.

If % High Vaiue Change Stage Z Submission is properly rejected by the Authority

83
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Whiere this paragraph 8.3 applies (as set out in paragraph 8.2.2(a), paragraph 8.24
ared paragraph 16.4.2 of this Section 4 {High Value Changes)) the Authority shall not
be required to reimburse or compensate DB™M Co in respect of any costs relating o

the High Value Change including tha Change Management Fee.
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8.4.1 DBFM Co fails io provide a response to an Authority Change Notice in
accaordarnce with paragraph 3.1 of this Section 4 {High Value Changes); or

842 {where applicable) DBFM Co fails fo provide a High Value Change Proposal
in accordance with paragraph 3.4 of this Section 4 {High Value Changes), of

843 DBFM Co fails fo submit a High Value Change Stage 2 Submission in
accordance with paragraph 4.1.2 of Section 4 (Migh Value Changes); or

8.4.4  the Authority has validly rejected a High Value Change Stage 2 Submission
in accordance with paragraph 8.2 and the matter has not been referred to
the Dispute Resoiution Procedure or any such dispute has been determined
as described in paragraph 16.4.2 of this Section 4 (High Value Changss),

then, subject to paragraph 17 of this Section 4 {High Value Changes) the Authority
may notify DBFM Co that the High Value Change Notice is withdrawn and., following
such netification, may procure the implementation of the High Value Changs without
further recourse to DBFM Co, bul the Authority must ensure that the High Value
Changs is carried oul in accordance with Good Industry Practice and io the standards
that would have applied to DBFM Co if it had Implemented the High Value Change.

If DBFM Co considers that the implementation of a High Value Change by the
Authority pursuant o paragraph 8.4 impaciz on the perfarmance (andfor the cost of
performance (including, without limitation, Ifecycle costs)) of the Project OUperations
then it may notify the Autherity (providing full details) of the same {inciuding the DBFM
Co's proposals for changes required to the Project Operations or changes to the cost
of performance (Including, without limitation, lifecycle costs} of the Project Cperations
in either case as a resuft of the relevant High Value Change (the *HV Regquired
Changes”)) and the parlies shall sesk to agree:

{a) The impact of the relevant High Value Change on the performance {andfor
the cost of performance {including, without fimitation, lifecyle costs)) of the
Project Operalions, and

) The HV Reguired Changes.

i the parlles have been unable fo reach agreemenl on these matters within 20
Business Days of notification by DBFM Co pursuant to this paragraph 8.4A then either
party may réfer the matler to the Dispute Resolution Procedure.

Any HV Required Changes agreed or determinad pursuant {o paragraph 8.4A above
shall be dealt with by the Authority's Representative lssuing an Authority Change
Notice and the relevant provisions of this Schedule Part 18 {Change Protocol} shall
apply except that.

{a) DBFM Co may give notice to the Autherity’'s Representative that it objects to
such an Authorily Change Nofice only on the grounds that the
implamentation of the Change would not give effect to or comply with the HV
Required Changes;

{B) The Authority shall (i} agree the implementation of the Low Value Change; or
(i} confirm the estimate for the Medium Vaiue Change; or {iii} approve the
High Value Change Slage 2 Submission, {as appropriate} in respsct of the
{Change in accordance with the relevant provisions of this Schedule Part 16
{Change Protocol};

{c} The Authority shall not be entitied to withdraw any Authority Change Nolice
or its agreement as o the implementation of the Low Value Change,
confirmation of the estimate for the Medium Value Change or approval of a

248



High Value Change Stage 2 Submission (as appropriata), issued in
accordance with this paragraph 8.4B.

¥ a High Value Change Stage 2 Submission Is improperly rejectad by the Authority

85 Whare this paragraph 8.5 applies {as set out in paragraph 5.2.1(b), paragraph §.2.2
paragraph 8.2.2{h} and paragraph 16.4.1)), the Incurred Change Management Fee
and Third Party Costs incurred by DBFM Co to prepare the Righ Value Change
Froposal and Stage 2 Submission, which shall be In accordance with the activities and
budgst referred {o in paragraph 3.4.4 of this Section 4 {High Value Changes), in
refation to the relevant High Value Change will be paid by the Authority within ten (10}
Business Days of the date on which DBFM Co receives written notice of the relection
or the date of the deemed rejection {as the case may be) with the dats of the rejection
or the deemed rejection {as the case may be} being the Calculation Date for the
purpases of calculating the amount of the Incurred Change Management Fee {unless
@ different Caloulation Date 1s expressly stated in this Section 4 (High Velue Changes)
in relation to the circumstances giving rise to the entitlement of DBFM Co fo be paid
the Incurred Change Management Fee},

g INFORMATION AND NOTIFICATIONS BY THE AUTHORITY TO DBFM CO AND
COOPERATION OF THE AUTHORITY

a.1 The Authority must notify DBFM Co as soon as it becomes aware of any matter which
may have a reasonably foreseeabie material adversea effect on the viability of any High
Value Change including any:

8.1.1 pianning issues likely 0 cause a malerial delay in the anticipated
pregramme for the High Value Change or material cost increases,; and

1.2 changes to funding which the Authority receives or to the way in which
funding may be applied, either or both of which may affect whether a High
Valus Change is Affordable.

8.2 The Awhority shall provide reasonable assistance to DBFM Co i relation fo the
procuremant by DBFM Co of all relevant Gonsents.,

10 CHANGE MANAGEMENT FEE

The Change Management Fee Is to reimburse DBFM o for the me spent by its employees in

project managing the development, procurement and implementation of the High Value Change

and shall;

101 be based on actual time spent {validated by time shests);

16.2 be caleulated at the dally rates as set out in Appendix 2 Part 3 to this Schedule
Part 18 (Change Frotocof), but capped at the sum sef put in the High Velue Change
Proposal;

10.3 not include the time of any person who is not emploved by DBFM Co;

10.4 not include any mark-up or profit or additional overheads;

10.5 be paid in three stages as follows:

10.5.1 on Stage 1 Approvai;
10.5.2  on 3fage 2 Approval; and
10.5.3 when any works involved in the High Value Change have been completed,

and at each stage DBFM Co shall charge the Authority (subject to the applicable cap} onby for
the time incurred by its sia# up o completion of that stage.
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11 IMPLEMENTATION OF THE HiGH VALUE CHANGE

DBFM Co must implement any High Value Change approved by the Autherity so as to minimisa
any inconvenience 1o the Authorily and to the provision of Community Services and in
accordance with the Approved Project. Where an exiension of time has been agreed as part of
the Stage 2 Approval the Completion Date shall be exiended as agreed in the Approved
Project.

12 METHOD OF PAYMENT OF AUTHORITY CONTRIBUTION

12.4 This paragraph 12 shalt apply where Capital Expenditure for an Approved Project is to
be funded in whole or part by the Authority.

12.2 DBFM Co shall invoice the Authority for Capital Expenditure Incurred by DBFM Co o
implement a High Value Change that is to be bome by the Authority according to the
payment schedule sef out in the High Value Change Stage 2 Submission as referred
to in paragraph 3.4.11 of this Section 4.

12.3 The Authority shall make a payment to DBEM Co within fifleen (15) Business Days of
receipt by the Authorfty of Invoices presentad fo the Authority (compilete in all material
respects) in accordance with paragraph 12.2 of this Section 4, accompanled by the
relavant evidence {where applicable) fhat the relevant part of the High Value Change
has baen carried out.

13 ADJUSTMENT TO ANNUAL SERVICE PAYMENT

Any adiusiment {o the Annual Service Payment which is necessary as a result of the
implementation of a2 High Value Changs shall be calculated in accordance with Section 6 of this
Schedute Part 16 {Change Protocol).

14 DUE DILIGENCE

141 Where the Authorily is funding the High Value Change, DBFM Co shall procure that
the Senigr Lenders shall not withhold or delay any consents which are required
pursuani {o the Senior Financing Agreements to such High Value Change other than
on the basis that the Senior Lenders, acling pursuant to the terms of the Senior
Finangcing Agreements, reasonably believe that one or morg of the circumstances sel
out in paragraphs 1.2.1 t0 1.2.8 of this Section 4 (High Value Changes) apply.

14.2 Where the Authority is not funding the High Valus Change, DBFM Co shall procure
that the Senior Lenders do not unreasonably withhold or delay any consents which are
requirad pursuant {o the Sendor Financing Agreements to such High Value Change
other than on the basis that the Senior Lenders, acling pursuant to the terms of the
Senior Financing Agreements, reasonably believe that one or more of the
cireumstances set out in paragraphs 1.21 t6 1.2.8 of this Section 4 {MHigh Value
Changes) apply.

14.3 The pariies agree that the Senior Lenders may carry out legal, financial, insurance
and technical due diligence on any proposal for & High Value Change. The parties
shall agree & budgst for the due diligence provided that the costs may not excesd the
lawer of (I} 3% of the overall value of the High Value Change in guestion or (i} fifty
thousand pounds {£50,000) unless, in eithey case, the pariies {acting reascnably)
agree otherwise. Any costs incurred by DBFM Co as a result of the Senicr Lenders
due diligence will be reimbursed by the Authority following the conclusion of the
procass in this Seclion 4 {High Velus Changes) within fen (10) Business Days of
DBEM Co submitting an invoice for and evidence of such costs, subject 1o the involces
being in accordance with the sgreed budget.

14.4 It is acknowledged that High Valie Changes {particularly where they involve a change

to the Works or the Facilities) may require suthorisation from the insurers under the
Insurances. DBFM Co ghall notify the relevant insurance broker immediately upon any
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14.5

material High Value Change being agreed {materiality being judged in refation 1o the
size and nature of the scope of the High Value Changel.

The parties agree that paragraph 14.2 of this Section 4 {High Value Changes} of this
Schedule Part 16 (Change Proftocol) does not oblige the Senior Lenders to provide
any additional funding for the relevard High Value Change, which shall be in their
absolute discretion,

15 PROJECY DOCUMENTATION

151

152

The only changes to the Froject Documents or Ancillary Decuments to be made as a
result of a High Value Change shall be those identified in the Approved Project
{subject to any amendments o & agreed by the partiss).

DBFM Co shall, on completion of the Change, update the as-built drawings and the
opierating and maintenance manugals as necessary to reflect the High Value Change.

18 DISPUYES

16.1

16.2

16.3

16.4

Except as otherwise expressly provided, any dispute concerning any matler referred
1c in this Section 4 {High Value Changes) may he refetred by either party to the
Dispute Resolution Procedure.

The Authority shall not be entitied to approve a High Value Change Proposat or a High
Value Change Stage 2 Submission that is the subject of a dispute uniil the dispule has
bean determined.

If the Authority rejects a High Value Change Stage 2 Submission pursuant 1o the
provisioris of paragraph 8.2 2(a} of this Seclion 4, DBFM Ce shall be entitled io refer
the matter for consideration under the Dispute Resclution Procedure within ten {10)
Business Days after receiving wiltten notice of the Authority's decision.

i, following a referral to the Dispute Resolution Procedure, it is agreed or determined:

16.4.1 that the High Value Change rejected by the Authority pursuant to paragraph
8,2.2(a) of this Seclion 4 met the Approval Criteria the Authority shall either:

{a) declare that the relevant High VYalue Changs has received Stage 2
Approval and that High Value Change shali proceed; or

{b} declare that ils rejection of the relevant High Value Change be
freated as an improper rejection and that the provisions of
paragraph 8.5 of this Section 4 {Migh Value Changes) shall apply

184.2 the High Value Change did not meet the Approval Criteria, save in one of the
respects referred to in paragraphs 8.2.2{bi{i} or 8.2.2(b){li} the provisions of
paragraph 8.3 of this Section 4 (Migh Velue Changes) shalt appiy.

17 The Authority i not entiied fo withdraw an Authority Change Notice and procure
implementation of a Migh Value Change in respect of which there is a dispute that has been
referred o the Dispute Resofution Procedure, unfess that dispule has bean determined in its
favour and DBFM Go has not confirmed to the Authority in writing within five {5) Business Days
of the date of the determination that it will comply with iis ebligations under this Section 4 in
accordance with the determination.
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SECTIONS
DBFM CO CHANGES
1 If DBEM Co wishes to iniroduce a DBFM Co Change, &t shall serve a nofice confaining the
information required pursuant to paragraph 2 of this Section 5 (DBFM Co Changes) (a "DBFM
Co Notice of Change™} on the Authority.
2 A DBFM Co Notice of Change shall:

2.1 s&t out the proposed DBFM Co Change in sufficient detail to enable the Authority to
evaluate it in full;

22 specify DBFM Co's reasons for proposing DBFM Co Change;

2.3 indicate any implications of DBFM Co Change;

2.4 indicate what savings, if any, will be generated by DBFM Go Changs, including:
241 whether a reduction of the Annual Service Payment is; or
242  whether such savings will be pald to the Agthority in a lump sum,

in aach case giving details in accordance with paragraph 8 of this Section § (DBFM

Co Changes),

25 indicate whether there are any criical dates by which a decision by the Authority is
reguired; and

28 request the Authority to consult with DBFM Co with a view to deciding whather to

agree to DBFM Co Change and, # so, what censequeniial changes the Authority
requires as a resull.

3 The Authority shall evaluate DBFM Co Notice of Change in good faith, taking into account all
relevant lwsues, including whether:

31 a revision of the Annual Service Payment will ocour,

3.2 the DBFM Co Change may affect the quality of the Services and/or the Works or the
likefihood of suctessful completion of the Works andlor delivery of the Services (or

any of themy);

3.3 the [JBFM Co Change will interfere with the relationship of the Authority with third
parties;

a4 the financial strength of DBFM Co s sufficient to perform the Works andfor Services

after implementation of DBFM Co Change;
35 the value andior iife expectancy of any of the Facilities will be reduced; or

38 the DBFM Co Change materially affests the risks or costs to which the Authorily is
expased.

4 As soon as practicable afler receiving DBFM Co Notice of Change, the partiss shall meet and
discuss the matters refarred fo in #, including In the case of a Relevant Change in Law those
matters referred o in Clause 32.4 of this Agreement. During discussions the Authority may
propoase modifications to, or accept or reject, DBFM Co Notice of Change.

& If the Authority accepts DBFM Co Notice of Change {with or without modification) the parties
shall consult and agree the remaining details as soon as practicable and upon agreement the
Authorfly shali issus & notice confirming DBFM Co Change which shall set ouf the agreed
DBFM Co Change and:
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51 shall enter into any documents io amend this Agreement or any relevant Ancillary
Document which are necessary 1o give effect to DBFiM Co Change;

5.2 subject to paragraph 7 of this Seclion 5 (DBFM Co Changes), the Annual Service
Payment shall be revised in accordance with Section 6 (Changing the Financial
Model) of this Schedule Part 16 (Change Protocol); and

53 DBFM Co Change shall be implemented within the period specified by the Authority in
its notice of acceptance.

6 if the Authority rejects DBFM Co Notice of Change, it shall not be obliged to give its reasons for
such a rejection and DBFM Co shall not be entitled to reimbursement by the Authority of any of
its costs involved in the preparation of DBFM Co Notice of Change.

7 Unless the Agthorily's written acceptance expressly agrees to an increase in the Annual Service
Payment or that DBFM Co should be entitled to relief from any of its obligations, there shail be
no Increase in the Annual Service Payment or relief granied from any obligations as aresultof a
DBFM Co Changs.

8 H a DBFM Co Change causes, or will cause, DBFM Ceo's costs or those of a sub-contractor to
decrease, there shall be a decrease in the Annual Service Payment such that any cost savings
{following deduction of cosfs reasonably incurred by DBFM Co in implementing such DBFM Co
Change) will be shared on the basis of fifty per cent {50%) of the saving being retained by
DBEM Co and fifty per cent (50%) of the saving being paid to the Authority as a lump sum within
ten {10) Business Days of agreement or defermination or by way of revision of the Annual
Sarvice Payment pursuant o Section 6 {Changing the Financial Madef) of this Schedule Part 16
{Change Frofocol),
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SECTION 6

CHANGING THE FINANCIAL MODEL

Procedure

1

if a Relevant Event ocours, the Financial Model shall be adjusted in accordance with this
Section 6 (Changing the Financial Modsl) of this Schedule Part 16 (Change Protocol).

Adjusting the Logic or Formulae

2 If it is nacessary to make a Logic Adiustment to permit an input Adjustrnent or Assumption
Adjustment to be made, DBFM Co shall make such Logic Adjusimaent only:
21 to the extent necessary;
22 in accordance with generally accepied accounting princtples in the United Kingdom;
and
2.3 80 a8 to leave DBEM Co in no better and no worse a position,
3 in order fo demonsirate that the conditions in paragraph 2 are met, DBFM Co shail prepare:
31 a run of the Financial Model before making any Assumplion Adjustiment or Input
Adjustment and immadiately prior o making the Logic Adjustment; and
3.2 a run of the Financial Madel immediately following the Logic Adjustment which shows
that DBFM Co i3 in no worse and no better 2 pusition following the making of the Loglo
Adjustrment,
Adjusting the Assumptions
4 Subject o paragraph 5, DBFM Co may make an Assumption Adjustment so that the
Assumptions in the Financial Model refiect;
41 reasonable economic assumptions prevailing at the Adjusiment Date; and
42 reascnably foresseable changes in the prospective {echnical performance of the
Project arising as a result of the Relevant Event.
5 In making Assumption Adjustments, DBFM Co may make such adjustments only lnsofar as they

relate to the Relevant Event, and such adjustments shall not have effect In relation to any period
prior to the Adiustment Date, por in relation to any aspect of the Project other than the Relevant
Event in the period following the Adiustment Date.

Adjusting the Inputs

6

DBEM Co may make input Adjusiments o the extent required to reflect the Estimated Change
in Project Costs arising out of the Relevant Event.

Adjusting the Annual Service Payments

7

In order to calculate the adjustment to be made (o the Annual Service Payments, DBFM Co
shall run the Financial Model after making the Logic Adjustments, the Assumption Adjustments
and the Input Adjustments relating to the Relevant Evert and permitted by this Section 8
{Changing the Financial Modef) of this Schedule Part 16 {Change Profocof) so that, following
the Relevant Eveni, it is in no belter and no worse a position than it would have been if no
Relevant Fvent had ocourred.

The Annual Service Pavments shall be adiusied by such amount as leaves DBFM Co, following
the Relevant Event, in no betler and no worse a position than # would have bsen if no Relevant
Event had occurred.
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No better and no worse

9 Any reference in this Agreement to *no better and no worse” or to teaving DBFM Co in “no
better and no worse a position” shall be construed by reference o DBFM Co's:

9.1 rights, duties and liabilities under or arising pursuant fo performance of this
Agreement, the Funding Agreements, the Construction Contract and Service
Contracts; and

9.2 abilty to perform s cbligations and exercise its rights under this Agreemeni, the
Funding Agreements, the Caonstitiction Contract and Service Contracts,

s0 as fo enstre that:

83 DBFM Co is left in a position in refation to the Key Ratios which is no befter and no
worse in the Post-Adjustment Financiz! Model than i s in the Pre-Adjustment
Financial Model; and

9.4 following the making of the Adjustments, the ability of DBFM Co to comply with this

Agreement is not adversely affected or improved as a consequence of the Relevant
Evant.
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APPENDIX 1
Part 1

Catalogue
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APPENDIX 1

Part 2

Small Works and Services Rates

UK-2114437901 255



APPENDIX 2
Part 1

Unit Cost for Construction or Installation Costs
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APPENDIX 2

Part 2

Not Used
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APPENDIX 2
Part 3

Censultant, Sub-Contractor or Supplier Fees
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APPENDIX 2
Part 4

Unit Costs for Labour Rates
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SCHEDULE PART 17
CONPENSATION ON TERMINATION

SECTION 1

COMPENSATION ON TERMINATION FOR AUTHORITY DEFAULT AND VOLUNTARY

TERMINATION

1 COMPENSATION ON TERMINATION FOR THE AUTHORITY DEFAULT ARD VOLUNTARY
TERMINATION

1.9

1.2

UK-211443790.1

¥ DBFM Co terminates this Agresment pursuant to Clause 38 {Authority Events of
Defaulty or the Authority terminates this Agreement pursuant io Clause 421 the
Authority shall pay to DBFM Co the “Authority Default Termination Sum” as set out
in paragraph 1.2.

Subiect {o paragraphs 1.4 10 1.6 below the Authority Default Termination Sum shall be
an amount equal to the aggregate of:

1.2.1 the Base Senior Debt Termination Amount;
1.2.2 Redunhdaney Payments and Sub-Contractor Logses; and

.23 [Not Used]

1.2.4 the amount for which the share capital of DBFM Co and the Subordinated
Debt could have been sold on an open market basis based on the Relevant
Assimptions,

125 [Not Used]

LESS. fo the extent it is a positive amount, the aggregate of without double counting in
reiation to the caloulation of the Base Senior Debt Termination Amount or the amounts
below:

126  the value of any right of DBFM Co {0 receive insurance procesds {save
where such nsurance procesds are held In the Insurance Proceeds Account
and are to be applied in accordance with Clause 53.19 of this Agreement in
reinstatement, restoration or reptacemient or, in the case of any third party
legal Hability or emplover’s liability, in satisfaction of the claim, demand,
proceeding or liability) or sums due and payable from third parties (but onjy
when received from third partles) but excluding any claims under any Sub-
Contracits oF olaims against other third parties which have not been
determined or have been determined but not yet paid provided that in such
case DBFM Co shall assign any such rights and claims under the Sub-
Condracts or claims against other third parties to the Authority and give the
Authority reasonable assistance in prosecuting such claims;

1.2.7 to the extent realised before the nvoice Date the market valus of any ofher
assels and rights of DBFM Co {other than those transferred to the Authority
pursuant to this Agreement} less Habilities of DBFM Co properly incurred in
carrying out its obligations under this Agreement as at the Termination Date
provided that no account should be taken of any liabilittes and obligations of
DBFM Co ariging out of:

{8) agreements of arrangements entered info by DBFM Co to the
exient that such agreements or arrangements were not entered
info in conpection with DBFM Co's obligations in refation to the
Proiect; or
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13

1.4

1.8

1.6

1.7

{b} agreementy or amangsments enlered info by DBFM Co to the
extent thal such agreements or arrangements were not entered
into in the ardinary course of business and on commercial arm's
length terms: and

128 amounts which the Authorily is entitled o set off pursuant to Clause 40.12 of
this Agreemient.

To the extent that such assets and rights referred to in paragraph 1.2.7 above are not
realised and applied by the Invoice Date, DBFM Co shall on payment of the Authority
Default Termination Sum assign such assets and rights to the Authority,

if the aggregate of the amounts refarred to in paragraphs 1.2.1 and 1.2.4 is less than
the Revised Senior Dabt Termination Amount, then the Authority Default Termination
Sum shall be increased so that it is equal to the aggregale of the Revised Senior Debt
Termination Amount and the amount referred io in paragraph 1.2.2 LESS, without
double counting in relation to the calculation of the Revisad Senior Debt Termination
Amount, the amounts referred to in paragraphs 1.2.6 to 1.2.8 above; provided always
that {(a} the amount referred to in paragraph 1.2.2 shall only be paid to the extent that
DBFM Co has demonstrated to the reasonable satisfaction of the Authority that the
amount will not be applied (in whele or in part) in payment of any Distribution and (b)
i, at the time of lermination, there are any Additional Permiited Botrowings
outstanding, no Sub-Contractor Losses shall be paid in respect of any Sub Contract in
circumstances where there is 2n event of default under such Bub-Contract which
would entitie DBFM Co to terminate such Sub-Conbract.

if a Distribution is made whilst any Additional Permitied Borrowing is outstanding and
DBFM Co has wilfully, or through gross negligence failad to comply with iis obligations
under clause 9.4.4(a) of the Funders’ Direct Agreement then in addition o ths
deduction of the Distribution made pursuani to paragraph v of the definition of Revised
Senior Debt Termination Amount, the Authority shall be entitled to set off the value of
that Distribution a second fime against the Authority Default Termination Sum,
provided that the amount of the Authority Default Termination Sum shall never be less
than the Revised Senlor Debt Termination Amount.

i DBFM Co has wifully or through gross negligence falled to comply with Hts
obligations under clause 8.4.4(b} of the Funders’ Direct Agreement and there has
been an overstatement of the cash balances by DBFM Co as al that date which has
caused the Authority to reasonably believe that it would be required to pay s lesser
sum at the Termination Diate than it actually is requived to pay under the terms of this
Section 1 {Compensation on Termination for Audhority Defaull and Voiuniary
Termination), than the Authority Default Termination Sum shall be reduced by the
amount of such overstatement {lo the extent such overstatement is still applicable at
the Termination Date), provided that the amount of the Authority Default Termination
Sum will never be less than the Revised Senior Debt Termination Amount.

The Authority Defaull Termination Sum shall he pavable in accordance with Section 5
{Gensral of this Schedule Part 17 (Compensation on Terminationl,

2 [NOT USED}
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SECTION z
CONMPENSATION FOR DBFM CO DEFAULT

1 If the Autherity lerminates this Agresment pursuant to Clause 40 {DBFM Co Events of Defaulf),
with the exceplion of termination pursuant to Clause 46.1.3(b}, the Authority shall pay to DBFM
Co such sum as is caloulsted according to this Section 2 {Compensation for DBFM Co Defaull)
of this Schedule Part 17 {Compensation on Termination).

2 RETENDERING ELECTION

2.1

The Awhority shall be entitled to retender the provision of the Project Operations in
accordance with paragraph 3 (Retenderlng Frocedure) and the provisions of
paragraph 3 {Refendering Procedure) shall apply if:

214 the Authority notifies DBFM Co on or before the date falling twenty {20}
Business Days after the Termination Date that it intends to retender; and

212 there is a Liguid Market; and either

iz} the Senior Funders have not exercised their rights fo step-in under
clause 5 (Representalive} of the Funders’ Direct Agreement; of

{b} DBFM Cao or the Senior Funders have not pracured the transfer of
DBFM Co's rights and liabilities under this Agreement to a Suiiable
Substittte Contractor and have failed io use all reasonable efforis
to do =0

but otherwise the Authority shall not be entitted to re-tender the provision of the
Project Operations and paragraph 4 {No Retendering Procedure’ shall apply.

3 RETENDERING PROCEDURE

3.1

3.2

3.3

3.4

35

3.8

UK-211443720.1

The objective of the Tender Process shall be to enter into a New Agreement with a
Compliant Tenderar.

The Authority shall (subject to any legal requirements preventing & from doing so) use
il raasonable endeavours o complete the Tender Process as soon as practicable.

The Authorty shall as soon as reasonably practicable notify DBFM Co of the
Cualification Criterla and the other requirements and terms of the Tender Process,
including the timing of the Tender Process, and shall act reasonably in seliing such
reguirements and ferms.

CBFM Co autharises the release of any information by the Authority under ihe Tender
Process which would otherwise be prevented under Clause 81 (Confidentiality) that is
reasonably required as part of the Tender Process,

For all or any part of 2 month, falling within the period from the Termination Date to the
Compensation Date, the Authority shall pay to DBFM Co;

351 the Post Termination Service Amount for each completed month, on or
before the date falling ten (10) Business Days after the end of that month;
and

3.52  the Post Termination Service Amount for the period from the end of the iast
compieted month undit the Compensation Date, on or before the date falling
twenty (20) Business Days after the Compensation Date.

DBEM Co may, at ils own cost, appoint a person to monitor the Tender Process for
the purpose of monitoring and reporting to DBFM Co and the Senior Funders on the
Authority's compliance with the Tender Process,

262



3.7

a8

g

a.10

3.1

312

3.13

314

The Tender Process Monitor shall enter into a confidentiality agreement with the
Authority in a form acceptable to the Authority and shall be entitled lo attend all
meetings relating to the Tender Process, inspect copies of aff the tender
documaentation and bids and make represeniations t¢ the Authority a2s to compliance
with the Tender Process. The Authorlty shall not be bound to consider or ast upon
such representations but acknowledges that such representations may be referred to
by DBFM Co in the event that DBFM Co refers a dispute as to the Adjusted Highest
Compliant Tender Price to the Dispute Resolution Procedure. The Tender Process
Monitor will not disclose corfidential information to DBFM Co or the Senior Funders or
any other person {and shall provide an undertaking to the Authority to such effectaz a
condition of his appoiniment) but shall be entitled to advise DBFM Co and the Senior
Fundsars on whether it considers that the Authority has acted in accordance with the
Tender Process and correcily determined the Adjusted Highest Compliant Tender
Price.

If any Post Termination Service Amount is less than zero then it may be carried
forward and may be set off against any future positive Post Termination Service
Amounts.

The Authority shall requirs bidders to bid on the basis that they will receive the benefit
of any cutstanding claims under material damage insurance policies and the amount
(If any) standing to the credit of the Insurance Proceeds Account on the date that the
New Agreernent is entered into.

Az soon as practicable after tenders have been received, the Authority shall {acting
reastnably) review and assass the Compiliant Tenders and shall notify DBFM Co of:

3131 the highest Compliant Tender price;
3.10.2 the Tender Costs; and
3.10.3  its calcuiation of the Adjusted Highest Compliant Tender Price,

H OBFM Co refers a dispute relating to the Adjusted Highest Compliant Tender Price
o dispute resolulion in accordance with Clause §6 (Dispufe Resolution), the Authority
shall rrespective of such dispute be entiiled to enter into a New Agreement.

The Adjusted Highest Comptiant Tender Price shall be paid in actordance with
Section 5 (Gensral) of this Schedule Part 17 (Comipensation on Tarmination).

Subject to paragraphs 1.6 and 1.8 of Section 5 (General) of this Schedule Part 17
{Compensation on Termination), if the Authority has notf pald an ameount equal 16 the
Adjusted Highest Compliant Tender Price to DBFM Co on or before the date falling
two years after the Termination Date then the foliowing provisions of this paragraph 3
shall not apply to that termination and the provisions of paragraph 4 {No Retendering
Frocedure) shall apply instead.

The Authority may elect at any time priar to the receipt of 3 Compliant Tender, fo
follow the no retendering procedure under paragraph 4 {No Retendering Procedure)
by nictifying DBFM Co that this slection has been made.

4 NO RETENDERING PROCEDURE

4.1

42

UK-211443780.1

Subject to paragraph 4.2, if the provisions of this paragraph 4 (No Retendering
Procedure) apply DBFM Co shall not ba entltled io receive any Post Tarmination
Sarvice Amount,

if the Authority elects to follow the no retendering procedure in accordance with this
paragraph 4 {Nv Relendering Procedure) after it has elested fo follow the procedurs
under paragraph 3 {Relendering FProcedure), then the Authorily shall confinue 1o pay
to DBFM Co each Post Termination Bervice Amount until the Compensation Date, in
accordance with paragraph 3 (Retendering Frocedure).
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4.3

4.4

4.5

UK-211443700.1

In agreeing or determining the Estimated Fair Value of the Agreement the parties shall
he obliged fo follow the principles set out below:

4.3.14 2l forecast amounts of revenues and costs shouid be calculated in nominal
terms at current prices, recegnising the adjustment for indexation in respect
of forecast inflation between the date of calculation and the forecast
payment date(s} as set out in this Agresmaent;

432 the fotal of all payments of the full Service Payimants forecast o be made
from the Termination Date to the Expiry Date shall be caiculated and
discounted at the Discount Rale;

433 the total of all costs reascnably forecast {o be incurred by the Authority as a
resull of termination shall be caloulated and discounted at the Discount Rate
and deduclad from the payment caloulated pursuant to paragraph 4.3.2
above, such costs to include (without double counting):

{a} a reasonable risk assessment of any cost overruns that will arise,
whether or not forecast In the relevant base case;

(t) the costs of providing the Services reasonably forecast to be
incurred by the Authority from the Termination Date to the Expiry
Date in providing the Project Cperations to the standard required;
and

{c) any rectification costs required o deliver the Project Operations o
the standard requdred (including any coste reasonably forecast to
be incurred by the Authority to complete the Works) and additional
operating cosis required o rastore operating services standards
less (i the extent that such sums are included in any caloulation of
ra?cﬁﬁaa’cion costs for the purposes of this paragraph} the aggregate

fi} any insurance proceeds frecsived (or held in the
insurance Proceeds Account) of which will be raceived
pursuant fo policies maintained in accordance with
Clause 53 (Insurance}. and

(i) amounts payabie by the Authorily in respect of Capital
Expenditure under this Agreement which have not been
paid,

in sach case such costs 10 be forecast at a level that will deliver the Services fo the
standards required by this Agreement.

if the parfies cannot agree on the Adjusted Estimated Falr Value of the Agreement on
or before the date falling twenty {20} Business Days after the dale on which the
Autherity elected or was required pursuant to paragraph 2 (Refendering Election or
paragraph 3 (Retendering Procedurs) o follow the no retendering procedure in
accardance with this paragraph 4 (No Relendering Procedure), then the Adjusted
Estimated Fair Value of the Agreement shall be delermined in accordance with
Clause 56 (Dispute Resolution).

The Adjusted Estimated Fair Value of the Agreement shall be paid in accordance with
Section 5 {General) of this Schedule Part 17 {Compensation on Termination).
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SECTION 3

CONSEQUENCES OF TERMINATION FOR FORGE MAJEURE

1 CONSEQUENCES OF TERMINATION FOR FORCE MAJEURE

1.1

1.2

LIK-211443760).1

If DBFM Ceo or the Authorily terminates this Agreement pursuant to Clause 31.1
(Force Majeure) or Clause 53.14.2 the Authority shall pay to DBFM o the “Force
Majeure Termination Sum™ as set out in paragraph 1.2

Subject to paragraphs 1.4 to 1.6 betow the Force Wajeure Termination Sum shall be
an amount squal to the aggregate of;

1.2.4

1.2.2

123

1.2.4

the Base Senior Prebt Termination Amount;

Redundancy Payments and Sub-Contracier Losses {but excluding therefrom
any clabns for loss of profit);

an amount equal to the Subordinated Debt less an amount equat to the
aggregate of payments of inferest paid on the Subordinated Debt provided
that where such figure Is a negative number it shall be instead fixed at zem,
and

an amount equal to all amounts paid to DBFM Co by way of subscripiion for
shares in the capital of DBFM Co less dividends and other distributions paid
to the shareholders of DBFM Co provided that where such figure is a
negative nurmber it shall be nstead fixed at zero;

LESS, to the extent it is a positive amount, the aggregate of {without double counting)
in relation to the caiculstion of the Base Senior Debt Termination Amournt or the
amounts below:

125

1.2.6

the value of any right of DBFM Co fo receive insurance proceeds {save
where such insurance proceeds are heid in the Insurance Proceeds Account
and are {o be applled in accordance with Clause 53.18 of this Agreement in
reinstatement, restoration or replacement, or in the case of third party legal
liability or employer's lability, in satisfaction of the claim, demand,
praceeding or liahility} or sums due and payabie from third parties {but only
when received from third parties) but excluding any ciaims under any Sub-
Conlracts or claims against other third parties which have not been
determined or have been determined but not yet paid provided that i such
case DBFM Co shall assign any such righis and claims under the Sub-
Contracts or claims against other third pasties 1o the Authorily and give the
Authority reasonable assistance in prosecuding such claims;

to the exterd realised before the Invoice Date, the market value of any other
assels and rights of DBFM Co (other than those fransferred o the Authority
pursuant to this Agreement) less liabllities of DBFM Co property inocurred in
carryinig out its obligations under this Agreement as at the Termination Date
provided that no account should be taken of any liabililes and obligations of
DBFM Co arising oui of

{a) agreements or arrangements entered info by DBFM Co to the
extent that such agreements or amangements were not entered
into in eonnection with DBFM Co's obligations in relation to the
Project; and

{bi agreements or arrangements entered into by DBFM Co to the
extent that such agreements or arrangements were not entered
into in the ordinary course of business and on commergial anm's
length terms,; and
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1.3

14

1.5

1.8

1.7

UK-2114437901

127 amounis which the Authorlty is entitled to set off pursuant 1o Clause 4612 of
this Agreement.

To the extent that such assets and rights referred to in paragraph 1.2.6 above are not
realised and applied pursuant to that paragraph DBFM Co shall on payment of the
Force Majeure Termination Sum assign such assets and rights to the Authority.

if the aggregate of the amounts referred to In paragrapbs 1.2.1, 1.2.3 and 1.2.4 is less
than the Revised Senior Debt Termingtion Amocunt, then the Force Majeure
Termination Sum shall be incraased so that i s equal o the aggregate of the Revised
Senior Debt Termination Amount and the amount referred to in paragraph 1.2.2 LESS,
without double counting in relation 1o the calculation of the Revised Senior Debt
Termination Amount, the amounts referred to at paragraphs 1.2.5 o 1.2.7 above;
provided always that (a) the amouni referred to in paragraph 1.2.2 shall only be paid
o the extent that DBFM Co has demonstrated to the reasonable satisfaction of the
Authority that the amount will not be paid {in whole or in part) in paymsnt of any
Distribution and (b) if, at the time of termination, there are any Additional Permitied
Borrowings outstanding, no Sub-Contractor Losses shall be paid in respect of any Sub
Contract in circumstances where there is an event of default under such Sub-Contract
which would entitte DBFM Co to terminate such Sub-Confract.

if a Disiribution s made whilst any Additional Permittad Borrowing Is ouistanding and
DBFM Co has wilfully, or through gross negligence failed to comply with its obligations
under clause 8.4.4(a) of the Funders’ Direct Agreament then In addition to the
deduction of the Distribution made pursuant to paragraph v of the definition of Revised
Senior Debi Termination Amount, the Authority shall be entitled to set off the value of
that Distribution a second time against the Force Majeure Termination Sum, provided
that the amount of the Force Mgjeure Termination Sum shall never be less than the
Revised Senior Debt Termination Amount.

If DBFM Co has wilfully or through gross negligence failed to comply with iis
obligations under clause 9.4.4(b) of the Funders' Direct Agreement and there has
been an overstatement of the cash balances by DBFM Co as at that date which has
caused the Authority to reasonably believe that it would be required to pay a lesser
sum at the Termination Date than it actually is required to pay under the terms of this
Saction 3 {Compensation on Termination for Force Majeure), then the Force Majeura
Termination Sum shall be reduced by the amount of such oversiatement {to the extent
such overstalement is still applicable at the Termination Date), provided that the
amount of the Force Maleure Termination Sum will never be less than the Revised
Senior Debt Termination Amount.

The Force Majeure Termination Sum shall be paid in accordancs with Section §
{Generall of this Schedule Part 17 {Compensation on Termination).
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SECTION 4

CORRUPT GIFTS AND FRAUD, BREACH OF REFINANCING

1 CONSEQUENCES OF TERMINATION FOR CORRUPT GIFTS AND FRAUD, BREACH OF

REFINANCING

1.1

1.2

1.3

L-2114437860.1

if the Authority terminates this Agreement pursuant o Clause 40.1.3{h} or Clause 44.3
the Authority shall pay to DBFM Co an amount equal to the Revised Senior Debt
Termiration Ameount;

LESS, io the extent i is a positive numbsey, the aggregate of (without double counting):

111

the valug of any righl {0 receive insurance proceeds (save where such
insurance proceeds are held in the Insurance Proceeds Account and are to
be applied in accordance with Clause 53,19 of this Agresment in
reinstatement, restoration or replacement or, in the case of third party fegal
fiability or employer’s liability, in satisfaction of the claim, demand,
proceeding or liability} or sums due and payable from third parties {but only
when received from third parties) but excluding any claims under any Sub-
Confracts or claims against other third parlies which have not been
determined or which have been determined but not paid provided that in
such case DBFM Co shall assign any such rights and claims under the Sub-
Contracts or claims against other third pariies to the Authority and give the
Authority reasonable assistance in prosecuting such claims; ard

o the extent realised befora the Invoice Date, the market value of any other
asseis and rights of BBFM Co (other than those transferrad 1o the Authorily
pursuant to this Agreement) less liabiiities of DBFM Co properly incurred in
carrying ou! its ohiigations under this Agreement as at the Termination Date
provided that no account shouid be taken of any liabllities and obligations of
DBFM Ce arising out of;

{a} agreements of grrangsmenis eniered info by DBFM Co to the
extent that such agreements of arrangements were not entered
into in connection with DBFM Co’s cbligations in refation 1o the
Project; and

{h} agreements of arrangements entered info by DBFM Co to the
extent thal such agreemenis or arrangements were not entered
into in {he ordingry course of business and on commercial arm’s
length terms,

To the exient that such assefs and rights referred to in paragraph 1.1.2 above are not
realised and applied pursuant to that paragraph, DBFM Co shall, on payment of the
sum referred t0 in paragraph 1.1 above, assign such asseis and rights te the

Authority,

The sum referred 1o in paragraph 1.1 above shall be paid in accordance with Section §

(Gereraf) of this Schedule Part 17 {Compensation on Termination).
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SECTION 5

GENERAL

1 PAYMENT AND INTEREST

Following termination for Authority Defauit, Force Majeure or Gomupt Gifts or Fraud or
Breach of Refinancing.

1.1

1.2

1.3

UK-211443790.1

Subject to paragraphs 1.2 and 1.6 below, the Authority shall pay to DBFM Co iha
Termination Sum, together with interest on any Base Senjor Debt Termination Amount
or Revised Senior Debi Termination Amount element of the Termination Sum at the
Ne Default Interest Rate, on or before the date falling 80 days after the Notice Date
provided that, if the Authority fails to pay the Termination Sum in full by such date,
interest shall accrue at the Default interest Rate on any unpaid amount from (but not
including) such date until the date such amount is pald.

The Authority may, other than where payment is {0 be made pursuant to Section 1
[Compensation an Termination for Authority Default and Voluntary Termination) of this
Scheduie Part 17 {Compensation on Termination), elect to pay the Adjusted Estimated
Fair Value of the Agreement or the Base Senior Debt Termination Amount or the
Revised Senior Debt Termination Amount (as refevant) element of the Termination
Sum;

1.2.14 in instalments as follows:

{a) whera the Base Senior Debi Termination Amount or the Revised
Senior Debt Termination Amouat or the Adjusted Estimated Fair
Value of the Agreement {as relevant) is greater than or equat o the
Outstanding Principal:

) in respect of that element of the Base Senior Debt
Tarmination Amount or the Revised Senior Debt
Termination Amount or the Adjusted Estimated Fair
Value of the Agreement (as ralevant) represanting the
Outstanding Principal, on the dates (the “Instalment
Dates™) and in the amounis that DBFM Co would have
been required to pay principal to the Senior Funders
under the terms of the Credit Agreement had the
Termination Date not occurred; and

£} in respect of the sum {ff any} remaining after deducting
the Gutstanding Principal from the Base Senior Debi
Termination Amount or the Revised GSenior Debt
Termination Amount or the Adjusted Estimated Fair
Yalue of the Agreement {83 relevant), In egual
instalments on the Instalment Dates;

(b) where the Base Senior Debt Termination Amount or the Revised
Senior Debt Terntination Amount or the Adjusted Estimated Fair
Value of the Agreement {(as refevant) is less than the Qutstanding
Principal, on the Instalment Dates pro rata to the amounis that
DBFM Co would have bean required to pay to the Senior Funders
on each Instalment Date under the tarms of the Credit Agreement
had the Termination Date not occurred: or

1.2.2 as the parties may otherwise agree,
From the Notice Date until the date of payment, intersst shall accrue on any unpaid

element of the Termination Sum at the No Default Interast Rate and be payabie on the
next accurring Insteiment Date.
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1.4

1.5

i the Authority has slected to pay in accordance with paragraph 1.2 above, it may {on
28 days’ prior written notice o DBFM Coj slect o pay the outstanding part of the
Adjusted Estimated Fair Value of the Agreement or the Base Senlor Debt Termination
Amount or the Revised Senior Debt Termination Amount {as relevant) element of the
Termination Sum in full on any Instalment Date. If the Authority:

141 fails to make a payment DBFM Cao in accordance with paragraphs 1.1 or 1.2
or 1.3 above: or

1.4.2 breaches Clause 57 .4,

DBFM Co may issue a notice o the Autharity declaring any unpaid and outstanding
alement of {as applicable) the Adiusied Estimated Fair Value of the Agreement or the
Base Senior Debt Termination Amount or the Revised Senior Debt Termination
Amount {as relevant) element of the Termination Sum angd any accrued but unpaid
interest to be immediztely due and payabls,

To the extent that the Adjusted Estimated Fair Value of the Agresment is less than
zeto, then an amount equal to the Adjusted Estimated Fair Value of the Agreement
shall be due and payable by DBFM Co to the Authority on the Compensation Date.

Following Retendering

1.6

1.7

1.8

1.9

UK-211443790.1

Subjeet to paragraphs 1.7 and 1.9, following a retendering exercise under Section 2
{Compensation for DBFM Co Default) of this Schedule Part 17 the Authority shall pay
to DBFM Co an amount equal to the Adjusted Highest Compliant Tender Price no later
than the date failing twenty {20} Business Days after the later of

1.6.1 the date of the New Agreement; and

182 it DBFM Co has referred a dispute relating to {he Adjusted Highest
Compliant Tender Price o dispute resolution pursuant to paragraph 3.11 of
Section 2 (Compensation for DBFM Co Defaull) of this Scheduls Part 17, the
date on which the dispute Is finally determined in accordance with Clause 56
{Dispufe Resoluiion},

provided that, to aveid doubt, if the dispute referred by DBFM Co to dispute resolution
{pursuant to paragraph 1.8.2 above) concerng only a proportion of the Adjusted
Highest Compliant Tender Price then the Authority shall pay the undigpited proportion
of such sum no later than 20 Business Days after the date referred to in
paragraph 1.8.1 above (the "Undisputed Payment Date”) and the Authority shall pay
interest to DBFM Co on any amount of the Adjusted Highest Compliant Tender Price
which has been withheld, from the Undisputed Payment Date untit the date on which
payment is due under paragraph 1.6.2 above af the No Defauit Interest Rate.

if the Authority has received all bids from bidders under the Tender Process and has
received a Compliant Tender but decides not to complete the Tender Pracess, it shall
notify DBFM Co of this decision and (if the Adjusted Highest Compliant Tender Price
is & positive number} pay to DBFM Co an amount equel to the Adjusted Highest
Compliant Tender Price within 20 Business Days of such notification,

if the Authority fails {0 pay the Adjusted Highest Compliant Tender Price (or any
proportion thereof} by the date on which payment is due in accordance with paragraph
1.6 or paragraph 1.7 above, the Authorily shall pay to DBFM Co interest on such
unpaid amount, which shall aecrue on such amount at the Default Interest Rate from
{but naot including} the date on which payment is due in accordance with paragraph 1.8
or paragraph 1.7 above until such amount is paid.

If the Adjusted Highest Compliart Tender Price is zero or a negative number then, on
entering into the New Agreement with the New DBFM (o, the Authority shall have no
obligation to make any payment te DBFM Co and (if a negative number) an amount
equal to the Adjusted Highest Compliant Tender Price shall be due and pavable by
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DBFWM Co to the Authority an the date of the New Agreement or {where paragraph 1.7
applies} within 20 Dusiness Days of notification from the Authority pursuant to that

paragraph.

2 FULL. AND FINAL SETTLEMENT

21 Any and all sums irrevocably paid by the Authority to UBFM Co under this Schadule
Part 17 {Compensation on Termination) will be in full and final setflement of each
party’s rights and claims against the other for breaches andfor termination of this
Agreement and any other Project Dosument whether under contrast, delict, restitution
or otherwise but without prejudice to:

211 any antecedent Hability of DBFM Co to the Authority which the Authorify has
heen unable to set off pursuant te Clause 46.13 of this Agreement;

2.1.2  any antecedent ligbility of either party to the other that arose prior to the
Termination Dats (hut not from the termination itself) fo the extent such
liability has not already been taken into aceount in determining or agreeing
the Authority Default Termination Sum, Adjustad Highest Compliant Tender
Price, or Adjusted Estimated Fair Value of the Agreement, the Force
Majeure Termination Sum or the sum due in asccordance with Section 4
{Corrupt Giffs and Fraud, Breach of Refinancingy of Schedwe Part 17
{Compensation ont Termination} as the case may be; and

213 any Habilities arlsing in respect of any breach by elther party of their
pbligations under Clause 47.6 of this Agreement which arlses or continues
after the Termination Date.

2.2 If either the Adjusted Highest Compliant Tender Price or {as the case may be) the
Adjusted Estimated Fair Value of the Agreement is zero or a negative number the
Authority shall be released from g liabiity to DBFM Co for breaches andfor
termination of this Agreement and any other Project Document whether under
contract, delict, restifution or otherwise save for
221 any antecedent liability of the Authority which arose prior to the Termination

Bate (but not from the fermination itself) to the extent such liability has not
alfready been taken into account in defermining the Adjusted Highest
Compliant Tender Price or the Adjusted Estimated Falr Value of the
Agreament {as the case may be); and

222 any liabilities arising in respect of any breach by either pary of their
obfigations under Clause 47.6 of the Agreement which continues after the
Termination Date.

3 COSTS

The costs andfor expenses ta be {aken intc account in the caloculafion of alt termination sums
due pursuant to this Schedule Part 17 {Compensation on Termination) shall only be such costs
andior expenses lo the extent that they are reasonable and proper in quantum and shafl have
been or will be reasonably and properly incurred and shall only be counted once,

UNDISPUTED AMOUNTS

i the caleuwlation of any termination armount is disputed then any undisputed efement of that
amount shall be paid in accordance with this Section 5 (General) of this Schedule Part 17
{Compensation on Terminalion) and the dispuled slement shall be dealt with in accordance with
Schedule Part 20 {Dispute Resolution Procedurs).

UK-~211443790.1
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5 QUTSTANDING SENIOR DEBT AMOUNT

5.1

5.2

UK-2 114437201

The Authority shall be entitfed to rely on the cerlificate of the Agent as conclusive as fo
the amount of the Base Senior Debt Termination Amount or Revised Senior Debt
Termination Amount (s the case may be) outstanding at any refevant lime,

The recsipt by the Agert of the Base Senior Debt Termination Amount or Revised
Senior Debt Termination Amount or elements thereof (as appropriate) (as the case
may be) (and where appropriate any accrued interest or breakage costs as cerlified in
accordance with paragraph 5.1 above) shall discharge the Authority's abligations to
pay such sums to DBFM Co.

271



SECTION 6

DEFINITIONS
“Adjusted Estimated Falr Value of the means the Estimated Fair Value of the Agreement
Agreament” adjusted as follows;
(@) where in respect of any month or part of 2

moitth from the Termination Date to the
Compensation Date the Post Termination
Service Amount is a aegative number, the
aggregate of all such negative Post
Termination Service Amounts shall be set
against and shall reduce the Estimated
Fair Value of the Agreement {whether or
not such amounts have been set-off by
the Authority pursuant to paragraph3.8 of
Section 2 {Compenaation for DBFM Co
Dotauify of this Schedule Part 17
{Compensation on Termination)},

and the aggregate of the following amounts shall
be deducted from the Estimated Fair Vaiue of the
Agresment

{h) the Post Termination Service Amounds
actually paid by the Authority to DBFM Co
prior io the Compensation Date;

{€} the Tender Casts; and

{d) amgounts that the Authorily is entitled {o
set off or deduct;

and the aggregate of the following amounts shali
be added fo ihe Estimated Fair Value of the
Agreement:

{e) all credit balances on any hank accounts
held by or on behalf of DBFM Co on the
date thet the Estimated Fair Value of the
Agreement is calculated; and

N any Insurance proceeds and other
amounts owing to DBFM Co {and which
BBFM Co is entitled to retain), to the
extent not inciuded in (e}

to the exient that:

i, {e) and {f} have not besn
direcly taken inte account in
calculating the Estimated Fair
Value of the Agreement; and

il the Authority has received such
amounts in acgordance with this
Agreemant of slich amounts are
standing to the cradit of the
Insurance Proceads Account;
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"Adjusted Highest Compliant Tender Price”

“APB Distribution”

UK-211443790.1

means the price offered by the Compiiant Tenderer
{if any) with the highest tender price, and # no
Compliant Tenders are received zero, adiusted as
follows:

{a) where in respect of any month or part of a
month from the Termination Date to the
Compensation Date the Post Termination
Service Amount is a hegative humber, the
aggregate of all such negative Post
Termination Service Amaunis shall be set

against and shall reduce such highest

tender price (whether or not such
amounts have been saboff by the
Authority pursuant to paragraph 3.8 of
Section 2 {(Compensation for DBFM Co
Defaulfy of this Schedule Part 17
{Compensafion on Termination),

and the aggregaie of the following amounts shall
be deducied from such highest tender price;

{b) the Post Termination Setvice Amounts
actually paid by the Authority to DBFM Co
prior to the Compenszation Date;

{c) the Tender Costs; and
{d) amounis that the Authority is entitied fo
seat off or deduct

and the aggregate of the following amounts shall
be added to such highest tender price:

{e) alt credit balances on any bank accounts
held by or en behalf of DBFM Co on the
date that the highest priced Compliant
Tender is received; and

(H any insurance procesds and other
amounts owing to DBFM Co {and which
DBFM Co is entitied to retain), to the
extent not included in {e};

to the extent that:

i, (e} and (f) have not been
directly taken into account in
that Compliant Tender; and

il. the Authority has received such
amounts in accordance with this
Agreament;

means, for the period during which the Additional
Permitted Borrowing subsists, an amount equal to
the aggregate of all Distributions made during that
perlod up to an amount equal to the principal of the
Additional Permitied Borrowing on the first day of
that period;
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"Base Senior Debt Termination Amount”

UK-211443730.1

means, subject o Clause 4.3;

(a)

(b}

all  amounts oulstanding at the
Termination Date, ingluding interest and
Default Interast accrued as at that date,
from DBFM Co to the Senior Funders in
respect of Permitted Borrowings {other
than in respect of Additiorral Permitted
Borrowing); and

all amounts including costs of early
termination of inlerest rate hedging
arrangements and other breakage costs,
payable by DBFM Co to the Senior
Funders as a result of a prepayment in
respect of Permitied Borrowings (other
than in respect of Additional Permitled
Bomowing), eor, in the case of eary
termination of inerest rale hedging
arrangements only, as a result of
termination of thiz Agreement, subject ta
DBFM Co and the Senior Funders
mitigating afl such costs to the extent
reasonably possible;

less, to fhe extent # i85 a positive amount the
aggregale of (without double counting in relation {o
the calcdlation of the Base Senfor Daebt
Termination Amount or the amounts below)
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i. any amounts claimabie on or
after the Termination Date in
raspect of Contingent Funding
Liabilities:

ii. all amounts including costs of
early termination of interest rate
hedging  arrangements  and
other breakage ocosts, payable
by the Senior Funders to DBFM
Co as a result of prepayment of
amounts outstanding in respect
of Permitied Borrowings {other
than in respect of Additional
Permitted Borrowing), or, in the
case of early termination of
interest rate hedging
arrangements only, 85 a resuit
of  termination of this
Agresment;

il. all other amounts received by
the Senior Funders on or after
the Termination Date and
before the date on which any
compensation is payable by the
Authority {0 DBFM Co as a
result of enforcing any other
rights they may have; and

v, all credit balances on any bank
accounts (but exgluding the
insurance Proceeds Account)



“Compensation Date”

“Compliant Tender”

"Compiiant Tenderer”

"Contingent Funding Liabilities”

"Desmed New Agreement®

UK-2414437901

heid by or on behalf of DBFM
Co on the Termination Date;

means ejther;

fa) if paragraph 3 (Retendering Procedure} of
Section 2 {Compensalion for DBFM Co
Defaulty of this Schedule Part 17
{(Compensation on Terminafion} applies,
the earlier of:

i the date that the HNew
Agreement is entered into; and

ii, the date on which the Authority
pays the Adjusted Highest
Compliant  Tender Price fo
DBFM Co; or

{b} if paragraph 4 {No Rslandering
Procedure) of Seclion 2 {Compensation
for BBFM Co Defauffy of this Schedule
Part 17 (Compensation on Terminafion)
applies, the date that the Adjusted
Estimated Fair Value of the Agreement
has been agreed or determined;

means a tender that meets ali of the Qualification
Criterig;

means & BSuitable Subsiitute Contractor who
stibmits a Compliant Tender;

means  any contingent fiabilites of the
Sharcholders in respect of financlal obligations
owed fo DBFM Co, Holdoo andfor the Senior
Funders under the Funding Agreements in relation
{o the Project which are {riggered as a resyl} of or
In relation to the terminabion of this Agresment,
including {without limitation) guarantees aor letlers of
credit ¥ respect of Subordinated Debt but
excluding any guarantees or letters of credit issued
in support of the obligafions of the Contractor
andfor the Service Provider under the Sub-
Contracts;

means an agreement on the same terms and
conditions as this Agresment, as at the Termination
Date, but with the following amendments:

{a) if this Agreement is terminated prior to the
Actual Completion Date, fthen the
Longstop Date shall he sextended by a
period to aliow a New DBEFM Co (had one
been appointed) to achieve the Actual
Completion Date prior o the Longsiop
Dale ;

{tn any accrued Deductions andior Warming
Notices shall, for the purposes of
termination only, and without prejudice to
the righis of the Authority to make
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“Discount Rats”

“Estimated Fair Value of the Agreement”

“Fair Valug”

“Invoice Date”

"Liguld Market”

UK-2114435730.1

financial deductions, be cancelled; and

{¢) the term of such agreement shall be for a
period equal to the temm from the
Termination Date to the Expiry Date;

means a discount rale expressed as {1+ real base
case project IRR + GIt B — Gilt Ay {1 + 1} «4]

where:

“real base case project IRR" is the real pre-fax
Project IRR a8 set out in the Financial Model at
Financial Close,

T is the agreed assumed forecast rate of increase
in RPi set out In the Financial Modsl as 2t Financial
Close, for the remalning ferm of the Agreement;

"Gilt A" Is the real yield to maturity on @ benchmark
government Gift instrument of the same malurity as
the average life of the outstanding Senior Debt as
shown in the Financial Modet at Financial Close;
and

“Gilt B” is the real yield to maturily on @ benchmark
government Gift instrument of the same malurlty as
the average e of the outstanding Senior Debt as
shown in the Financial Modsl as onh the
Termination Date;

means the amount determined in accordance with
paragraph 4 (No Retendering Procedure) of
Saction 2 (Compensation for DBFM Co Defaul)) of
this 8chedule Part 17 {Compensalion on
Terminationy that a third parly would pay fo the
Authorily as the markel vahie of the Deemed New
Agraement;

means the amount ai which an asset or liability
couid be exchanged in an arms length transaction
batween informed and willing parfies, other than in
a forced or liguidated sale;

means, in respect of the Authority Default
Terminalion Sum, the Force Majeure Termination
Sum or the Corrupt Gifts Termination Sum {as
appropriate), the date on which the Authorily
receives an invoice from DBFM Co for the relevant
termination sum;

means that there are sufficient willing parties {being
at least two parties, sach of whom is capable of
baing a Suitable Substitute Contractor) in the
market for design, build, finance and maintain
condracts or similar contracis for the provision of
sarvices {in each case the same as or similar fo
this Agreement} for the price that is likely to ba
achieved through a tender to be 3 reliable indicator
of Fair Value provided always that any vehicie
controfled and established by the Senior Funders
specifically for the purposes of the Project and {o
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"Market Value Availability Deduction Amount’

“Market Vatue of the Agreement”

“Maximum Service Payment”

“New Agreement”

“New DBFM Co”

“No Dafault Interest Rate”

*Notica Date”

LUK-211443780 1

which this Agreemerd may be noveted shall be
discounted in  asssessing  whether there are
sufficient willing parties in the market for such
purposes;

means for any month or part of a month, an
amount equal to the availabllity deduction that was
made to the Monthly Service Payment under
paragraph 4 of Section 3 of Schedule Part 14
{Payment Mecharysm) in the month immediately
preceding the Termination Date, less an amount
equat to any availabilifty deduction that was made
for a Functional Area which was unavaifable at the
Termination Date but which has subsequently
become avallable whether as 3 result of the
Authority ineurring Rectification Costs or otherwise!

means the value of the considerstion payable by
the New DBFM Ceo fo the Authortity in consideration
for the entering into of the New Agreement;

means one twelfth of the Annual Service Payment
payable at any {ime before any deductions under
Section 3 of Schedule Part 14  {Fayment
Mechanism) but allowing for indexation under
Section 2 (Calculafion of Service Paymeni of
Schedule Part 14 (Payment Machanism);

means an agreemet on the same terms and
conditions as this Agreement at the Termination
Date, but with the following amendmarnis:

{a) if this Agreement is terminated prior to the
Actual Completion Date, then the
tongstop Date shall be extended by a
period to allow a MNew DBFM Co fo
achieve the Actual Completion Dafe prior
to the Longstop Date;

{b) any accrued Deductions andf/or Warning
Motices shall, for ithe purposes of
termination only, and without prejudice to
the rights of the Authority to make
financial deductions, be canceliad,

{c) the ferm of such agreement shall be
equal to the term from the Termination
Date until the Expiry Date; and

{d) any other amendments which do not
adversely affgct the DBFM Co;

means the person who has entered or who will
enter inte the New Agreement with the Authority;

has the meaning given to the term “Margin” in the
Credit Agreement;

means the igter of the Termination Date and {if
paragraph 4 (No Refsngering Procedurs) of
Section 2 (Compensation for DBFM Co Default) of
this Schedule Part 17 (Compensation on
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“Outstanding Principal®

“Post Termination Service Amount”

“Qualification Criteria”

“Rectification Costs”

LUK-211443780.%

Termination) applies) the dale that the Adjusted
Estimated Falr Value of the Agreemeant has been
agreed or determined,

means the principal amount outsianding at the
Termination Dale of each borrowing {other than
any borrowing under any equify bridge facility)
uritler the Credit Agreaement;

megng for the purposes of paragraph 3
(Retendeoring Process) of Sectlion 2 {(Compansation
for DEBFM Co Defauffy of this Bechedule Part 17
{Compensation on Termination), for the whole or
any part of 2 month for the period from the
Termination Date {0 the Compensation Date, an
amount equal to the Maximum Service Payment
(pro rala for part of a month) which would have
been payable under this Agreement had this
Agreement not been terminated, less an amount
agual to the aggregate of {without double
caunting):

(a) {where relevant) the amount by which the
Post Termination Service Amounts for the
previous month was less than zero,

(b the Market Value Availabiiity Deduction
Amaurtt for that month; and

{t) the Rectification Costs incurred by the
Authority in that month;

means the criterigz that the Authority requires
tenderers to meet as part of the Tender Process,
which (subject to compliance with procurement
regulations) shall be:

{a) the New Agreement terms;

{h) tenderers should have the financial ability
to pay the capital sum fendered for the
New Agreement and the financial abiiity
to dellver the Works andior the Services
{as appropriate) for the price tendered;

{c) the tenderers may only bid on the basis of
a single capital payment to be made on
the date of the New Agreement;

{d) the tenderer is experienced in providing
the Services or similar services;

{e) the technical solution proposed by the
tenderers s capable of delivery and the
tendsarer is technically capable of dellvery
of the Services; and

4] any other tender criteria agreed by the
Authority and the DBFM Co;

means, for the purposes of any Termination Date
that oceurs after the Actual Completion Date, an
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amount equal to the reasonable and proper cosis
incurred by the Authority in a particutar month or
part of a month in ensuring that the Services are
availabie;

means redundancy paymenis  and  other
ermination payments which are required under
Law to be made to employses of DBFM Co
reasonably and properly incurred by DBFM Co
arising as z direct result of terminating this
Agreement (provided that DBFM Co shall use all
reasonable endeavours to mitigate its loss) and
provided that mn caloulating such amount mo
account should be i{aken of any labilities and
obligations of DBFM Co arising out of:

(a) confracts of employment or other
agreements or arangemsenis entered [nto
by DBFM Co to the exient that such
gonfracts of employment agreements or
arrangaments were not enterad inio in
connection with the Project; andior

{b) contracts  of employment or other
agreements or arrangements arderad (nfo
by DBFM Co to the extent that such
contracts of employment agreements or
arrangements were not entered into in the
ordinary course of business and on
commearciat arny's length terms;

means the assumptions that the sale of DBFM Co
iz on ihe basis that there is no defoult by the
Authority, that the sale {s on a going concern basis,
that no restrictfions exist on the {ransfer of share
capilal, that no Additional Permitted Borrowing has
taken place and therefore that the effect of the
Additionai Permitted Borrowing on the calculation
of such amount is disregarded but that otherwise
the aclual state of affairs of DBFM Co and the
Project is takan into account;

means, subject to Clause 4.3,

{a) gl amounts outsianding at the
Termination Date, including interest and
(other than in respect qof Additicnal
Permiited Borrowing) Defaull Interast
accrued as at that date, from DBFM Co fo
tha benlor Funders in respect of
Permitted Borrewing; and

(b all amounts including cosis of early
termination of interest rate hedging
arrangements and other breakage cosis,
payable by DBFM Co fo the Senlor
Funders as a result of a prepayment In
respect of Permitted Bomowing, or, in the
case of early termination or interest rate
hedging aangements only, 8s a result of
termination of this Agresment subject o
EBBFM Co and the Senior Funders
mifigating all such cosis to the extant
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reasonably possible;

fess, to the extent it is @ positive amount, the
aggrepate of {without double counting in relation to
the calculation of the Revised Senior Debt
Termination Amount 9r the amounts below);

i. ali eredit balances on any bank accounts
{but excluding the Insurance Proceeds
Account) heid by or on behalf of DBFM
Co on the Termination Date;

ii. any amounts claimable on or sfter the
Termination Date in respect of Contingent
Funding Liabilities;

iil. all amounts, including costs of early
termination of interest rate hexiging
arrangements and other breakage costs,
payable by the Senior Funders to DBFM
Co as = result of prepayment of amounts
outstanding in respect of Permitted
Bomowing, or, in the case of early
termination of interest rate hedging
arrangements only, as a result of
termination of this Agreement;

v, all other amounts received by the Senior
Funders on or afier the Termination Date
and before the dalte on which any
compensation is payabie by the Authority
io DBFM Co as a result of enforcing any
other rights they may have; and

V. all APE8 Distribufions;

means the financing provided by the Senior
Funders under the Senior Funding Agreements;

has the megning given I Scheduie Part 1
{Definftfons and interpretation),

means:

{a} the amount reasonably and properly
payable by DBFM Co io the Contracior
under the ierms of the Construction
Contract a3 a direct result of the
termination of this Agreement provided
that such amount shall be reduced fo the
extent that DBFM Co fails to use al
reasonable endeavours o mifigate such
amount; and

{b) the amount reasonalbly and properly
payable by DBFM Co {o the Service
Providers under thelr respective confracts
with DBFIY Co (as the case may bel as a
direct result of the termination of this
Agreement provided that such amount
shall be reduced 1o the exient that DBFM
Co fgils o use alf reasonable endeavours
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to mitigate such amount;

provided that in both cases no account should be
taken of any labilities and obligation of DBFM Co
to the Sub-Contractors arising out of:

i. agreements or arrangements enfered into
by DBFM Co andior the Sub-Contractors
fo the extent that such agreemenis of
arrangements weare not entered info in
gonnection with those parties obligations
in relation to the Project; and/or

i, agreemeants or arrangements entered into
by DBFE Co and/or the Sub-Contractors
to the exient that such agreemenis or
arrangements were not entered into in the
ordinary course of business and on
commerciai arm's length terms;

has the meaning given in the Funders' Diract
Agresment;

meaans all of the debt incurred by DBFM Co o the
Subordinated Funders;

means the reasonable and proper costs of the
Authority incurred in carrying out the Tender
Process andfor in connection with any calcuiation
of the Estimated Fair Value of the Agreement,

means the procass by which the Authorily requasts
tenders from any parties interested in entering infa
a New Agreement, evalales the responses from
those interested parties and enters info a New
Agresment with & new service provider, in
accordance with paragraph 3 (Refendering
Process of Section 2 (Compensation for DBFM Co
Pefadify of this Schedule Part 17 {Compensation
on Termination),

means the person appointed under paragraph 3.6
of Sectlon 2 (Compensation for DBFM Co Default
of this Schedule Part 17 {Compensation on
Terminationy;

meang any compensation payable by the Authortity
to DBFM Co pursuant to this Schadule Part 17
{Compensation on Termination} (exciuding the
Adjusted Highest Compliant Tender Price).
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SCHEDULE PART 18
HANDBACK PROCEDURE
1 DEFINITIONS

in this Schedule Part 18 (Handback Frocedure) and sisewhere in this Agreement (save where
Schedule Part 1 {Definftions and Interpretations) provides to the contrary) the following words
shall have the following meanings:

“Handback Works” means the maintenance works (if any} required
s be carried out in respect of the Facilillas in
order to procure that they will, on the Expiry
Batg, satisfy the Handback Requirements;

“Handback Programmae” means the programme Tor carrying out the
Handback Works over the remainder of the
Frolect Term describing the total works to be
carried out and the method of carrying out such
works during the overall period in which the
Mandback Works are lo be executed;

*Handback Amount’ means ihe estimaied cost of carrying out the
Handbacik Works.

z On the Expiry Date, each element of the Facllities shall be in a condition which is:

2.4 consistent with due performance by DBEM Co of the Service Level Specification and
the Method Statements; and

2.2 consistent with the Facilities and each of the elements of them having been designed
and consiructed in accordance with the applicable design life requirements sst out in
section 8 of the Authority's Construction Reguirements,

together referred to as (the "Handback Requirements”).

3 Not iess than twenly four (24) months prior to the Expiry Date, DBFM Co and the Authority's
Representative shali conduct a joint inspection of the Faclities.

4 Within thirty {30} Business Days after the complation of the inspection, if it is found that any
element of the Facilities is not in a condition consistent with the Handback Requirements,
DBFM Co shali forthwith provide to the Authority’s Representative in accordance with Schedule
Part & (Review Progedurel.

4.4 DBFM Co's proposal as fo the Handback Works;
4.2 DBFM Co's proposal as fo the Handback Programmae; and
4.3 PBFM Co's estimale of the cost of the Handback Amount.

5 The Authority's Representative may, within twenty {20) Business Days after receipt of the
details set aut in paragraph 4 from DBFM Co, raise comments in accordance with paragraph 3
of Sehedule Part 8 (Revisw Frocedure) on DBFM Co's proposals and estimate referred to in
paragraph 1 above.

& On agreement, or determination in accordance with Schedule Part 20 (Dispute Resolution
Procedure), of the Handback Works, the Handback Frogramme andfor the Handback Amount

(as the csse may be), DBFM Co shall procure that the Handback Works are carried out in
accordance with the Handback Programms so as to mest the Handback Reguirements, DBFM
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10

11

12

13

Co shall carry out the Mandback Works at its own cost nofwithsianding that the actual cost of
the Handback Works may be higher than the Handback Amount.

From the date of the agreement for defermination in ascerdance with Schedule Part 20 {Dispute
Resolution Procedure)) of the matters identified in paragraph 8, the Authority shali be entitied to
withhold:

71 in the period wriar to the Senlor Debi Discharge Dgte (as at the dale of this
Agreement), twelve nercent (12%); and

1.2 thereafier twelve percent {12%)

in aach case of each subsequent Monthly Service Paymeant up to the amaunt of the Handback
Amount (the "Withheld Amount"'} and the provisions of paragraph 11 shall apply. The
Authority shall pay such amounts inte an interest bearing account in its own pame {the
"Ratention Fund").

DBFM Co may elect by notice in writingg 1o the Authority within ten {13) Busihnhess Days of the
agreement (or determination in accordance with Schedule Part 20 (Dispufe Resolution
Procedure)} of the matters identified in paragraph 6 10 procure the provision of a bond {the
“Handback Bond”} in favour of the Authority (and in a form accepiable to the Authority (acting
in its sole discretion)} for an amount egual to the Handback Amount and from a bank or
insurance company authorised to carry out business in the United Kingdom, and upon defivery
of the same io the Authorily, the provisions of paragraph 7 shall not apply.

DBFM Co shall carry out the Handback Works o the satisfaction of the Autharily's
Representative in accordance with Good Indusiry Practice and in accordance with the
Handback Programime s¢ as e meet the Handback Reguirements.

Neotwithstanding:

10.1 the agreement of the Authority's Representative lo any Handback Works, the
Handback Programme or the Handback Amount;

102 e participation of the Autherity's Representative in any inspection under this
Schedule; andfor

10.3 the complete or partial carrying out of the Handback Works,

DEFM Co shall not be relieved or absolved from any obligation to conduct any other inspection
or to perform any other works in accordance with the Service Level Soecification and Method
Statement,

Where this paragraph 11 applies,  and to the extent that DBFM Co carries out any material
part of the Handback Works in accordance with paragraph 8, DBFM Co may make a claim for
paymemnt for the work carried out. Anv such claim shall be accompanied by & cerificate by
DBFM Co setting out the works performed and the value of such works. The Authority shail be
entitied to require any reasonable further evidence in respect of the valuation of the works. The
Authority shall make payment of the amount of & valld claim within twenty (20) Business Days of
the date of the daim and shall be entitied to withdraw that amount from the Retention Fund. i &t
any time the amount in the Retention Fund is insufficient to cover the costs claimed by DBEM
Co, the Authority shall pay the unpaid pottlon of stich valid daim from any amounts which
subsequentty stand to the credit of the Retention Fund. In the event that the amount remaining
in the Retention Fund on the Expiry Date is insufficient 1o cover DBFM Co's costs which have
not been paid, DBFM Co shall bear the balance of such cosis itself.

Neot later than sixty {60} Business Days before the Expiry Date, DBFM Co and the Authority's
Reprasentative shall conduct a joint inspection of the Faciliies. Such inspection shall confirm
whether or not the condition of the Facilities Is in accordance with paragraph 1 above,

On, or within ten [10) Business Days after, the Expiry Date, the Authority's Representative shail
either:
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13.1 issue to DBFM Co a Handback Certificate and return the Handback Bond or pay any
balance standing to the credt of the Retention Fund (as appropriate}, to DBFM Co; or

13.2 notify DBFM Co of its decision not 1o issue the Handback Ceriificale stating the
reasons for such decision.

14 Any notice given by the Authority's Representative in accordance with paragraph 13.2 shall set
out each respect in which the Handback Works have net been completed or the Facilities de not
comply with the Handback Requirements and shall siate the Authority Representalive’s
estimate of the cost of procuring that the Fadilities comply in all respects with the Handback
Reguiremenrnts.

15 DBFM Co may, within ten {10} Business Days after receipt of the rnotice given in accordance
with paragraph 13.2 by notice to the Authority’'s Representative, obiect to any matter set out in
the Authority's Representative’s notice. The notice from DBFM Co shall give details of the
grounds of such objection and shall set cut DEFM Co's proposals in respect of such matters.

16 If no-agresment is reached betwesn DBFM Co and the Authority's Representative as te any
matter referred to in DBFM Co's nofice given In accordance with paragraph 18 within fifteen (15)
Business Days of receipt of that notice by the Authority's Representative, then either DBFM Co
or the Authority's Representative may refer the matter for determination in accordance with
Schedule Part 20 (Dispute Resolution Procedure) as to;

16.1 whether the Facilities comply in all respects with the Handback Requirernents; and

16.2 the estimaled cost of procuring that the Faciliies comply in all respects with the
Handback Requirements, where the Fadilities do not comply in all respects with the
Handback Requirements.

17 it is agresd or determined in accordance with Schedule Part 20 (Dispute Resolution
Procedize) that the Fadllities did not, at the Expiry Date, comply in alf respscts with the
Handback Requirements, DBFM Co shall pay to the Authorily an amount equal fo the estimated
sost of completing such Handhack Works (less, where applicable, any amounts standing to the
credit of the Hetention Fund at that ime} or procuring that the Fagcililies comply in all respecis
with the Mandback Reauirements. Such payment shall be made not iater than fifteen (15}
Business Days after the estimated cost has been agreed or determined and, upon such
payment being received by the Authority, the Authorty's Representative shall issue the
Handback Certificate and return (where apnlicable) the Handback Bond o DBEM Co.
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SCHEDULE PART 19
RECORD PROVISIONS
SECTION1
GENERAL REQUIREMENTS

4 DBFM Ce shall retain and maintain all the records (Including superseded records) referred o in
Section 2 (Records {6 be Kept) of this Schedule Part 18 {Record Frovisions) in accordance with
this Bection 1 {General Reguirements) of this Schedule Part 19 {(Record Provisions}, the
requirements of Good Industry Practice, in chronological order, in a form that is capable of audit
and at #is own expense. DBFM Co shall make such racords available for inspection to the
Authority where it has reasonable cause for requirlng such records, on giving reasonable netice
shati provide such faciliies as the Authority may reasonably require for s representatives io
visit any place where the records are held and examine the records maintained under ihis
Schedule Part 19 {Record Provisions).

2 Wherever practical, origihal records shall be retained and maintained In hard copy form. True
ceples of the origina! records may be kept by DBFM Co where K iz not practicable to retain
criginal records.

3 Those records relaling to the Project Operations (including the design, construction,
development, enhancement and maintenance of the Fagilifies) shall be retained for the duretion
of the Agreement.

4 Financial and other records {including without limitation all information provided in support of

any Change) shall be retained and maintained by DBFM Co for a period of at least slx (6} years
after the end of the Project Term in sufficient detail, in appropriate categories and genarally in
such a manner to anable DBFM Co to comply with ifs obligations under Clause 83.1 and where
appropriale {o enable the dafa in such records to be entered into the Financial Modet so that the
cutput from the Financial Model (on the basis of such data) can be directly compared with the
actua financial cashiiow and performance of DBFM Co.

5 Where DBFM Co wishes to dispose of any records maintained as provided in this Schedule
Part 18 {Record Provisions} which are more than fifteen (15) years old, or in raspect of which
the required period for their retention has expired, then DBFM Co shall netify the Authority and
if, within forty (40} Business Days of such notice, the Authority elects to receive certain of those
records, then DBFMY Co shall deliver up such regords to the Authority in the manner and at the
location as the Authority shall reasonably speciy, and the costs of retaining those records in
safe storage and delivering up the same shall be borne by DBFM Co,

6 Subject to paragraph 5, for o period of not more than six (6) years following the termination for
whatever reason of this Agreement, DBFM Co shall retain in safe storage all such records as
are referred 1o in Section 2 {Records to be Kepi) of this Schedule Part 19 {Record Frovisions)
which were in existence at the date of termination of this Agreement. On the expiry of such
period or at the earlier raquest of the Authority (and the Partles acknowledge that such a
request shall be deemed to have been issued by the Authority upon the occurrence of any of
the events set out in Clause 40.1.1 whether prior to or following termination of this Agreement),
DBFR Co shall deliver up ail those records {or where those records are required by statute te
remain with DBFM Ceo or a Contracting Associate of DBFM Co, coples thereof) (o the Authority
in the manner and at the focation as the Authority shall reasonably specify. The Authority shail
make available to DBFM Co all the records DBFM Co delivers up pursuant to this paragraph
slbject to reasonable notice. The costs of retaining those records in safe storage and delivering
up tha same shall be borne:

6.1 by DEFM Co where the termination arises as a result of a DBFM Co Event of Default;
and

6.2 by the Authority where the termination arises for any other cause,
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7 Without prejudice to the foregoing, DBFM Co shall provide the Authority:

7.1 as soon as they may be available and in any event within sixty (60) Business Days
after the end of the first six {6) months of each financial year of DBFM Co which falls
during the Praject Term, a copy, certified as a true copy by an officer of DBFM Co, of
ks unaudited interim acoounts and, if appropriate, of congolidated unaudited interim
accounts of DBFM Co, its Subsidiaries and Holding Company (if any} whish would {if
DBFM Co were listed on the London Stock Exchange whether or not it 8} be required
to be sent to sharehoiders as at the end of and for each such six (6] month period;
and

7.2 as soon as they shall have been sent o ifs shareholders in order to be laid before an
annual general meeting of DEFM Co but not iater than one hundred and thirty {130}
Business Days after the end of each acoounting reference period of DRFM Co part or
all of which falls in a Contract Year, 2 copy of DBFM Co's audited accounts and
appropriate, of the consolidated audited gocounts of DBFM Co and, its Associated
Companies (f any), in respect of that period, prepared in accordance with the
Companies Act 1985 and generally accepled accounting principles and basss in
Scotland, consistently applied together with coples of all related directors’ and
auditors’ reports and aif other notices/circulars to shareholders.

8 DBFM Co shall provide to the Authority on 31 March, 30 June, 30 September and 31 December
each year a document listing all information provided by it to the Seriior Funders during the
preceding three month period and, af the request of the Autharity, provide to the Authority any
iformation provided by it to the Senior Funders during the Project Term and any other
information relating to the Project that the Authorily may reasonably require.

8 Any drawings required to be made or supplied pursuant tc this Agreement shajl be of a size
appropriate 1o show the detail to be depicied clearly without magnifying aids and shall conform
to British Standards 1192 or 308 or equivalent as appropriate. Where by prior agreement the
Authority has agreed to accept microfilm, microfiche or other storage media (which must include
secure back up fadilities), drawings and other documents shalt be made or supplied in such
form as has been agreed.

10 Upon termination or expiry of this Agreement, and in the event that the Authority wishes o enter
into another contract for the operatien and management of the Project, DBFM Co shall (and
shall ensure that the sub-contractors will} comply with il reasonable requests of the Authority fo
provide information relating to DBFM Co's costs of operating and maintaining the Project.

41 DBF#M Co shall use all reasonable endeavours to assist the Authority in s preparation of any
report and/or return required pursuant to regulations, directions or guidance applicable o the
Authority (in each case as amended, replaced or consolidated from time o time) or as required
by external agencles including without limitation, reports and refurns regarding the physical
condition of the Facilities, health and safety, under the Fire (Scotiand) Regulations 2005 and the
Fire Safety (Scotiand} Reguiations 2006, relating te environmental heaith, the Scotiish
Government or the Scottish Futuras Trust from time to time.
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11

12

13

14

15

SECTION 2
RECORDS TO BE KEPT

This Agreement, its Schedule and the Project Documents inciuding all amendments to such
agreemenis.

DBFM Co shall at ali times mainiain a full record of particulars of the costs of performing the
Project Operations, including those relating to the design, construction, maintenance, operation
and finance of the Facilities, This shall require DBFM Co to keep {and where appropriale to
procure that the sub-contractors shall keep) books of account in accordance with best
accouniancy practice with respect to the Agresment showing in detall:

2.1 administrative overheads;

2.2 payments to Sub-Contractors and o sub-contractors;

23 capitat and revanue expenditure;

2.4 such offwr items as tha Authority may reasonably requirg fo conduet cost audits for

verification of cost expenditure or estimated expenditure, for the purpose of
Clause 28.11, Schedule Part 16 {Change Protocoly and Clause 32 {Changes in Law},

and DBFM Cao shail have {and proeure that the sub-contractors shall have]j the books of account
evidencing the items listed in paragraphs 2.1 to 2.4 available for inspection by the Authorily
{and any expert} upon reasonable notice, and shali present a report of these to the Authority as
and when reguested.

All vither documends, software or other information expressly referred 1o in this Agreement.

Records refating fo the appoiniment and supersassion of the Authority’s Represeniative and
DBFM Co's Representative.

Project Data.

Documents, drawings, design data or submissions raised in accordance with Schedule Part §
{(Review Frecadure).

Documents relating to planning applications, consents, refusals and appeals.

Records relating to any speciallst or statutory inspections of the Facilities, including any
roadways,

Notices, reports, results and certificates relating to completion of the Works and completion of
the commiissioning aciivities.

All operstion and mairdenance manuals and a full record of 3l maintenance procedures carried
out daring the Project Term,

Documents relating to events of Force Majeurs, Delay Events and Relief Events and the
gonsequences of the same.

All formal nofices, reports or submissions made to o recelved from the Authority's
Representative in connection with the provision of Services, the Monitoring of Performance or
the availability of the Facilities.

All certificates, licences, registrations or warranties related to the provision of Services.

Documents in support of claims for Services Paviments,

Documents submitied in accordance with Schedule Part 16 {Change Profocol} and ali
documents provided in support.
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16

i7

18

19
20

21

22

23

24

Documents related o referrals to the Dispute Resoclution Prosedure.

Documents related to change in ownership or any interest in any or all of the shares in DBFM
Co andfor Holdco.

Documents relating to the rescheduling of the indebtedness of DBFM Co or refinancing of the
Project.

Tax irvoices and records related to Value Added Tax.

Financiat records, including audited and unaudited accounts of Holdco and DBFM Co and
related raports

Records required by Law {including in relation ic Heaith and Safety matters and health and
safely files prepared pursuant to COM Regulations) and all Consents.

Documents relating to insurance and insurance claims.,

Afl other records, notices or certificates required to be produced andfor maintained by DBFM Co
pursitant to this Agreement or any Project Bocument.

Records of all persons emploved by DBFM Co or s sub-contractors and who are wholly or
mainly engaged in the delivery of Services.

UK-211443796.1 268



SCHEDULE PART 20
DISPUTE RESOQLUTION PROGEDURE

i The procedure set out in this Schedule Part 20 {Dispufe Resolufion Procedure} shall apply to
any dispute, claim or difference arising out of or relating 1o this Agreement ("Dispute”) except
where it has been excluded from this procedure by an express term of this Agresment.

z This Oispute Resolstion Procedure shall not impose any pre-condition on either party or
otherwise prevent or delay either party from commencing proceedings in any court of competent
jurisdiction in relation to any Disptite in which that party requires either;

2.4 an order {whether interloculory or final) restraining the other party from doing any act
or compeliing the other party to do any act; or
22 a decree for a liquidated sum o which thers is no stateable defence.
3 MEDIATION
3.1 If the parties have been unable to resolve the Dispute within twenty (20) Business

Days of the Dispute arising, they may (if both parlies so agree} refer the Dispule to
mediation on such conditions as may be agreed between the parties. Any mediation
shall be completed within thirly (30} Business Days of such referral and any
agreement arising therefrom shall be recorded In writing and signed by the parties and
shall be binding and final to the extent set out in such agreement unlass otherwise

agreed.
3.2 For the avoidance of doubt, medistion shall not be @ precondiffion to ths
commencemant of Adjudication or court proceedings.
4 ADJUDICATION
4.1 Either party may at any time {noilwithstanding that other dispuie resolution procedures

are running concurrently) give the other party to the Dispute notice of its intention to
rafer the Dispute to adjudication (the “Notice of Adjudication™). The parly giving the
Notice of Adjudication {the “Referring Party”} shal by the same means of
communication send a copy of the Notice of Adjudication to an adjudicator selected in
accordance with paragraph 4.2 below or paragraph 4.11 {Related Adjudicator) below
(the “Adjudicator™).

4.2 The Adjudicator nominated to consider a Dispute referred to him shail, subject to
paragraph 4,11, he selacted on a striclly rotational basis from the retevant panat of
adjudicators appoirted in accordance with the following:

4.2.1 there shall be two {2) panels of adjudicators, one In respect of construction
matters {the “Construction Panel”} and one in respect of operational and
maintenance malters {the “Operational Panel®}. All the adjudicators on
each panel shall be wholly independent of DBFM Co, the Authority, the
refevant Sub-Contractor and any of the major competitors of DBFM Co or
the relevant Sub-Contractor;

422  the Construction Panel shall be comprised of three {3) adiudicators as
identified in paragraph 7 {Fanef Members);

4.2.3 the Operational Panel shall be comprised of three (3) adjudicators who shalf
be selected i{o the panel jointly by DBFM Co and the Authority. Such
selections shall take place on or before the Actuzl Completion Date;

424 if any member of either panel resigns during the term of the Agreement, &

replacement adjudicator shall be appointed by DBFM Co and the Authorily
as soon as practicabie;

UR-211443796.1 289



4.3

4.4

4.5
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425 if DBEFM Co and the Authority are unable to agree ob the identity of any
replacement adjudicator, the Chairmar {or Vice Chairman) for the time being
of the Chartered Instituie of Arbitrators Scottish Branch shall appoint such
adjudicators{s) within seven {7} days of any application for such appointment
by aither party;

4.2.8 in the event that the first panel member is unable or unwilling o confirm
acceptance of his appointment as Adjudicator or where he falls to respond
within two {2) days of the date of the Notice of Adiudication, then the
Referring Party shall invite the person next In line to act as Adjudicator. in
the event that the second panel member is unwilling of unable to confirm
acceptance of his appointment as Adjudicator within four (4} days of the date
of the Notice of Adjudication or if the parlies disagree as to the relevant
panel of adjudicators fo be used, then the Referring Party may apply to the
Chalrman {or Vice Chairman} for the time belng of the Charterad Instifute of
Arbitrators Scottish Branch who shali within seven (7) days of the date of the
Notice of Adjudication, nominate an Adjudicator (who shall also within the
same period, confirm acceptance of his appointment as Adjudicatori to
determine the Dispute described in the Notice of Adiudication;

4.2.7 no member of either panel shall be entited to accept an appointment to act
as Adjudicater unless he is willing also to be appointed as the adjudicator fo
adjudicate any dispute which;

{8} may arise between DBFM Co and the Contracior and raises issues
which, in the opinion of DBFM Co, are substantially the same as or
connected with the Dispute in refation to which he has been
appointed; and/or

{h may arise between DBFM Co and the Service Provider and raises
issues which, in the opinion of DBFM €Co, are substanitaily the
same as of connacted with the Dispute in relation to which he has
been appointed; andfor

(c) may arise between DBFM Co and the Indapendent Tester and
raises Issues which, in the opinion of DBFM Co, are substantialy
the same as or connected with the Dispute in relation to which he
has been appointed.

The Referring Party shall, within 7 days of the dale of the Notice of Adjudication, serve
its statement of case {the ¥Referral Notice”} on the Adjudicator {appoinied pursuant
to paragraph 4.2} and the other pariy to the Dispute {the “Responding Party”). The
Referral Notice shall set out each element of the Referring Party's ¢laim and the relief
or remady sought in sufficient detall so as fo enable the Responding Party to
understand and, whare appropriate, respond to the claim and the Referral Notice shal!
be accompanied by copies of, or relevant extracts from, this Agreement and such
other documents as the Referring Party intends to rely upon. The date of the referral
of the Dispute {the “Refeiral”) shall be the date of the Referral Notice,

Whhin seven (7} days of appointment in relalion to a particitar Dispute, the
Adjudicator shalt establish the procedure and timetable for the adjudication. The
Adiudicater shall have zbsolite discretion as to how to condudt the adjudication,
including whether a meeting is necessary. He shall establish the procedure and
timetable subject to any limitation within this Agreement. The parties shail comply with
any request or direction of the Adjudicator in relation to the adjudication.

The Adjudicator shall reach a decision on the Dispute within twenty-sight {(28) days of
the date of the Referral {or such other peripd as the parties may agree). The
Adjudicator may extend the period of 28 days by up to 14 days with the conset of the
Referring Party. Unless the parties otherwise agree, the Adjudicator shall give reasons
for his decision. Unless and until the Dispute i finally determined by Court
proceadings or by an agresmant in writing between the pearties, the Adjudicators
decision shall be binding on both parties who shall forthwith give sffect to the decision.
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The Adjudicators costs of any reference shall be bome as the Adjudicater shall
specify or, in default, equally by the parties. Each party shall bear its own costs arising
out of the adjudication, including legal costs and the costs and expenses of any
witnesses.

The Adjudicator shall be deemed nof to be an arbitrator but shall render his decision
as an adjudicator and the law relating to arbitration shall not apply to the Adjudicator
or his determination or the procedure by which be reached his determination,

The Adiudicator shall act fairly and imparBially and may {ake the inftistive in
asceriaining the facts and the law. The Adjudicator shall have the power to apen up,
review and revise any opinion, certificate, instruction, determination or decision of
whatever nature given or made under this Agreement,

All information, data or documentation disclosed or delivered by a parly o the
Adjudicator in consequence of or in connection with his appointment as Adjudicator
shall be treated as confidential, The Adjudicator shall not. save as permitted by
Clause 61 (Gonfidentiality}, disclose to any person or company any such information,
dafa or documeniation and all such information, data or documentation shall remain
the property of the party disclosing or delivering the same and all copies shall be
returned ¢ such party on completion of the Adjudicator's waork.

The Adjudicator is not liable for anything done or omitted in the discharge or purported
discharge of his functions as Adjudicator unless the act or omission is in bad faith. Any
employee or agent of the Adjudicator is similarly protected from llability,

4.10A.1 The Adjudicator may on his own initiative or on the reguest of the Referving
Party or Responding Party correct his decision so as {o remove a clerical or
typographicat arror arising by accident or omission.

410A.2 Any correction of a decision shall be made within § days of the date upon
which the Adjudicator's decision was delivered to the parties.

4. 10A.3 Any correction of a decision shall form part of the decision.

If any Dispute raises issuaes which, in the opinion of DBEM Co, are subsiantially the
same a5 of connected with issues raised in a dispute or differance arising out of or
relating {o any other agreement (alf such agreaments being referrad to as the "Related
Agresments™} between:

41114  DBEM Co and the Contractor;
4112 DBFM Co and the Service Provider, andfor,
4113 DBFM Co and the Independeant Tester,

which was or has been referred fo adjudication (the “Related Adjudication”) and an
adjudicator has afready been appointed {the “Related Adjudicater”) then DBFM Co
may request that the Dispule be referred to the Related Adjudicator and paragraphs
4.12 to 4.14 shall apply.

Subject to paragraphs 4.13 and 4,14 below, in the event that a Related Adjudicator
arders that a Dispute under this Agreement be consolidated with a Related
Adjudication with which he s dealing under the Related Agreement, then:

4121  with effect from the time of such order, the Dispute shall be delermined by
the Related Adjudicator, who shall become the Adjudicator; and

4.12.2  such order shall be binding on DBFM Co and the Authority and both of them
shalf acknowledge the appointment of the Related Adhudicator as the
adjudicator of the Dispute, with DBFM Co or the Authority {as the case may
be) using its best endeavours to procure that the third party who is a party to
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the Related Agreement shall with effect from the time of such order comply
with the reguirements of the Related Agreement {including If applicable any
requireriernt or direction of the Related Adjudicator appointed under such
Related Agreement) as fo the future condugt of the determination of the
Dispuite and the Related Adjudication; and

412.3  notwithstanding paragraph 4.6, DBFM Co and the Authority shall be joinily
responsible with the third party who is a parly to the Related Agreement for
the Related Adjudicator's fees and expenses including those of any
specialist consultant sppointed under the adjudication progedure in the
Related Agreement, in respect of the period In which the Dispute is
consolidated with the Retated Adjudication pursuant to an order of the
Related Adjudicator (“Consoiidated Adjudication Costs”™). DBFM Co and
the Authority agree that the Related Adjudicator shiall have the disoretion to
maks directions o require DBFM Co, the Authority and the third party who is
a party to the Related Agreement to pay or make contribution o the
Consolidated  Adiudication Costs In differert proportions. #f no such
directions are made, DBFM Co, the Authority and the third parfy who is a
party to the Relaled Agreement shall bear the Consolidated Adjudication
Costs in equal shares, and if DBFM Co, the Authority or the third party bas
paid more than such equal share, that party or third party shall be entitied to
a confribution from the ofber party, parties or third party, as the case may be.

Notwithstanding anything o the contrary a Dispute under this Agreement may only be
consolidated with a Related Adjudication, if the Related Adiudicator receives
particulars of the Dispute within ten (10) days of the referral of the Related
Adjudication o the Related Adiudicator under the Related Agresment.

Where DBEFM Co requesis that a Dispute under this Agreement be consolidated {in
terms of paragraph 4.11} withh a Related Adjudication and heard hy the Related
Adjudicator, the Dispute may only be consolidated where the Authority has previously
consented in writing o the identity of the Related Adjudicator appointed in respect of
the Relaled Adjudication. The Authorily's coensent to such reguest shall not be
unreasonably withbeld and i the Authority refuses to consent, it must give reasons in
writing for #s refusal, Should the Authority {ail to respond within two (2) days of receipt
of such a request it shall be deemed to have consented to the appointment of the
Related Adjudicator. Where the Related Adjudicator is on the Construction Panel or
Gperational Panel at the time of the Referral then the Authority shall be deemed to
have consented to the appolniment of the Related Adjudicator.

§ COURT PROCEEDINGS

Subject to paragraph 4 (Adfudication) all Disputes, o the exlent not finally resolved pursuant to
the procedures set out In the foregoing provisions of this Schedule Part 20 (Dispute Resolufion
Procedurs), shall be referred to the Court of 3ession in Edinburgh save where the Sheriff
Courts have exciusive competence in which case it shall be referred to Edinburgh Sheriff Court,

8.1
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SUBMISSIONS IN RELATION TO ADJUDBICATION

If any Dispute raises issues which relate 1o:

6.1.1 any dispute between DBFM Co and the Contractor arising under the
Construction Contract or otherwise affects the relationship or rights of DBFM
Co andior the Contractor under the Construction Contfract {the
“Construction Contract Dispute’}); or

6.1.2  any dispute between DBFM Cog and the Service Provider arising under the
Service Contract or otherwise affects the relationship or rights of DBFM Co
andfor the Service Provider under the Service Confract {the “Service
Contract Dispute™); or
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6.1.3  any dispute between BBFM Co and the Independent Tester arising under
the Independent Tester Confract or otherwise affects the relatipnship or
rights of DBFM Co and/or the Independent Tester under the Independent
Tester Confract {the “Independent Tester Contract Dispute™),

then DBFM Co may include as part of ifs submigsions made o the Adjudicator
submissions made by the Contracior or by the Service Provider or the Independent
Tester as appropriate.

6.2 Any submissions made by the Contractor or the Service Provider or the Independent
Tester shali;

6.2.1 be made within the time limits appliceble to the delivery of submissions by
DBEFM Co o the Adjudicator; and

822 concern only those matlers which relate fo the Dispute between the
Authority and DBFM Co arising ot of this Agreement or in connection
therawith,

8.3 Where the Confractor or the Service Pravider or the independent Tester makes
submissions in any reference before the Adjudicator, the Adjudicator's costs of such
reference shall be borne as the Adjudicator shali specily, or in defaull, one-third by the
Authority 2nd two-thirds by DBEFM Co.

6.4 The Authority shall have no Hability to the Contractor or the Service Provider or the
Independent Tester arising out of or in connection with any decision of the Adjudicator
or in respect of the costs of the Contractor or the Service Provider or the Independent
Tester in pardisipating in the resolution of any Dispute under this Agreement.

8.5 DBFM Co shall not allow the Contractor or the Service Provider or the Independent
Tester access to any Confidential Information relevant fo the issuss in dispute
between the Authorily and DBFM Co save where:

§.5.1 the Confidential Information is relevant also to the issues relating io the
Construction Confract Dispute or the Service Conlract Dispule or the
independent Tester Contract Dispute as the case may be; and

8.5.2 DBFM Co has first delivered to the Authorily a written undertaking from the
Contractor and/or the Service Provider and/or the independent Tester (as
appropriate) addressed to the Authority that they shail not use any such
Confidential Information otherwise than for the purpose of the disputs
rasolution proceadings under this Agreement and that they shall not disclose
such Confidential Information to any third party other than the Adjudicator or
the courts of any professiopal adviser engaged by the Contractor or the
Service Provider or Independent Tester (as appropriate) to advise in
connection with the Dispute.

7 PANEL MEMBERS
The pans! members referred to in paragraph 4 are as follows:

Construction Panel: (i) Janey Milligan, Construction Dispute Resolution, Pavilion 1, Parkway
Court, 281 Springwell Parlowvay, Glasgow <63 8GA; (i) John Hunter, Hunter Consuitants,
Commerclal Centre, Stirling Enterprise, Stiding, FK7 7BS; and (il Brian Eggleston, 80
Green Park Manor Road Bournemouth BHt 3HR,

8 Ogperational Panel: {i} Janey Milligan, Construction Dispute Resolfution, Pavilion 1, Parkway
Court, 291 Springwell Parkway, Glasgow G869 8GA; (i) John Hunter, Hunter Consultants,
Commercial Centre, Stirling Enterprise, Stiding, FK7 7BS; and (i} Brian  Eggleston, 80
Green Park Manor Road Bourmnemouth BH1 3HR.
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9 NO LOSS

Whers the Authorily would otherwise he expressly liable to make payment to DBFM Co of sums
which include amounts payable in turn by DBFM Co to any Sub-Coniracior, the Authority shall
aot be entitled to withhold, reduce of avoid any such payment to DBFM Co in reliance only on
the fact that the amouni which is due from DEFM Co to the Sub-Conlractor or the eniitiement of
the Sub-Contractor to payment of such amount as a resulf of the circumsiances giving rise o
{he Authority's obligation o pay, is conditional on the entilement of, or recsipt of payment by
DRFM Co from the Authority,

10 CONTINUING OBLIGATHONS

Unless this Agresment has already been repudiated or terminaled, the parties shall,
{notwithstanding that any Dispute is subject to the Bispute Resolution Procedurs set out in this
Schedule Part 20 (Dispule Resclution Procediure)), continue to carry out their obligations In
accordance with this Agreement,

UK-211232677.5




Mame

Date of Incorporation
Registered number
Registared office

Directors

SCHEDULE PART 21
DBFM CO INFORMATION
SECTION ¢
DEFM CO INFORMATION

: Newbattle DBFMCo Limited
129 July 2014
1 8483128

: Atholl House, 51 Melville Sireet, Edinburgh, EH3 7HL

| Name

| Address

Alexander Montaith McCroria

Pati MeGirk

Kevin James Bradley

John Alexander Hope

Brian Love

Phitip McVay

Gordon Shirreff

Rory Christie

Garry Sheret

Secretary

Subsidiary undertakings at
{he date of this Agreement

Authorised and issued share
capital at the date of this

Agreemeant

UK-2114437801

- Lxatiiford Try Secretatiat Services Limited

:Mone
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Name and address of registered holder

Number and class held

Amount paid up

Newbatiie DBFM Holdeo Limited

100 Shares of £1 each

£400

UK-211443760. 1
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SECTION 2

HCLDGCH INFORMATION

Name : Newbattle DBFM Heldeo Limited

Drate of incorparation 128 July 20114

Registered number : BC483055

Registered office ; Atholl House, 51 Melville Strest, Edinburgh, EM3 THL

Diractors

' Name | Address

| Alexander Monteith MeCrorie

Paul MeBirk

Kevin James Bradley

' Jahn Alexander Hope

Brian Love

Philip McVey

Gordon Shirreff

Rary Christia

Garry Sheret

Sacretary : Galiiford Try Secrefariat Services Limited

Suhsidiary undartakings at
the data of this Agreement : Newbattie DBFMCo Limited

Authorised and issued share
capital at the date of this

Agreement
Name and address of registerad Number and class held | Amount paid up
holder |
| Scottish Futures Trust Investments 10 "A* Shares of £1 each | £10 !
Limited !
d
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i The Midlothian Council 10 “B” Shares of £1 sach | £10
Hub Community Foundation 20“B” Shares of £1 each | £20
E

80 L Shares of L1 each | £60

| Space Scotland Limited

UK-211443790.1
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SCHEDULE PART 22
CERTIFICATES
Commencement Ceriificate
issued by: [AUTHORITY]
Address: { ]
DBFM Co: [DBFM CO}
Address: [ ]
Issuedate: ...
Works:
Situated at:
Design Build Finance and Maintain Agreement dated: ... .ol
{fwe certlfy that this is the Commencement Certificate issued pursuant to Clauses 2 {Execulion and
Delivery of Documents) and 9 (MNature of Land Inferests) and Section 2 {Documents fo be delivered by the
Authority} of Schedule Part 2 (Completion Documents) of the above mentioned Design Build Finance and
fdaintain Agreement.

To be signed by or for the issuer named above,

e 17« N U
[AUTHORITY]
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Handback Certificate

Issued by: Authority’s Representative
Address: { ]

Authority: [AUTHORITY]}

Address; [ i

DBFM Ca: [DBFM CO}

Address: { ]

lssue date: ...

Works:

Situated at:

Design Build Finance and Maintain Agreementdated: ...

liwe certify that the condition of the Facilities is In accordance with paragraph 1 of Schedule Fart 18
{Handback Progedurs) of above mentioned Design Build Finance and Maintain Agreement.

To be sighed by or for the issuer named sbove,

o141« T O D U OO ORI DTN
[AUTHORITY]
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*Commissioning Compietion Certificate

tssued by; Independent Tester — | 1
Address: { ]

DBFM Co: [DBFM COJ
Address: [ ]
Authority: {AUTHORITY]
Address: H ]
Contracior: [CONTRACTOR]
Address: [ ]

lssue date: ....vieeienl

Works:

Situated at:

Design Build Finance and Maintain Agreement dated: ....................
Urdler the terms of the above-mentioned Design Build Finance and Maintain Agresment,
lhwe certify that the Actual Commissioning End Date was achieved on | 1.

To be slgned by or for the issuer named above.

[INDEPENDENT TESTER]
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SCHEDULE PART 23
REFINANCING

Requirement for Authority Consent

1

The provisions of this Schedule Part 23 {Refinancing) shall operate without prejudice fo the
provisions of Clauses 4.2 0 4.4 and both the Authority and DBFM Co shall at all times act in
good faith with respect to any Refinancing.

The Authority shall be entitled to receive a 50% share of any Refinancing Gain arising from a
Qualifying Refinancing

PBFM Go Details

3

DBFM Co shall gromptly provide the Authority with full detalls of any proposed Qualifying
Refinancing, including a copy of the proposed financial maodel retating to it (if any} and the basis
for the assumplions used in the proposed financial model. The Authority shall (befare, during
and at any time after any Refinancing} have unrestricted rights of audit over any financiat model
and documaentation (including any aspect of the calculation of the Refinancing Gain} used in
conhnection with the Refinancing whether that Refinancing is a Qualifying Refinancing or not,

Receipt of Gain

4

The Authority shall have the right to elect fo recelve its share of any Refinancing Gain as:

41 a single payment basing the proportion {cormresponding to the proportion of the
Refinancing Gain to which the Authority Is entitled pursuant to paragraph 2.2 above) of
the amount which, but for e provisions of this Schedule Part 23, would stherwise be
capable of being released as a Distribution made on or about the date of the
Refinancing;

4.2 a reduction in the Annual Service Faymenis over the remaining term of this
Agreement; or

4.3 a combination of the above.

Mathod of Calcuiation

5

Costs

The Authority and DBFM Co will negotiate in good faith t0 agree the basis and method of
cajculation of the Refinancing Gain and payment of the Authority’s share of the Refinancing
Gain fiaking inte account how the Authorily has slected to recsive its share of the Refinancing
Gain under paragraph 4 {Receip! of Gain) above). if the parties falf {0 agree the basis and
method of calculation of the Refinancing Gain or the payment of the Authority's share, the
dispute shall be delermined in accordance with Schedule Part 20 (Dispute Resofution
Procedure},

The Refinancing Gain shall be caleulated after taking infe account any breakage costs
necessary to facilitate the Qualifying Refinancing together with the reasonabie and proper
professional costs that sach party directly incurs in refation to the Qualifying Refinancing and on
the basis that ail reasonable and proper professional costs incurred by the Authority will be pald
to the Authority by DBFM Co within twenty eight (28) days of any Qualifying Refinancing.

Witholst prejudice to the other provisions of this Schedule Part 23 (Refinancing), DBFM Co
shall:

71 notify the Authority of all Notifiable Financings on becoming aware of the same and
again when they are entered into and provide full detaiis of the same; and
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7.2 include & provision in the Funding Agreements {other than the Subordinated Funding
Agreements) whereby it is entitled to be informed of any proposals which the Sentor
Funders may have o refinance the Funding Agreements {other than the Subordinated
Funding Agreements).

Definitions

in this Schedule Part 23 {(Refinancing) and elsewhere in this Agreement (save where Schedule Part 1

{Dsfinitions and Interprefation) provides to the contrary} the following wards and expressions shall have
the following meartings:

“Distribution” Mmeans:
{(a} whether in cash or in kind, any:

i dividend or other distribution in
respect of share capital;

i raduction of capital, redemption
or purghase of shares or any
other recrganisation or variation
to share capital;

ik, payments under the
Subordinated Funding
Agreemanis {whether of
principal, interest, breakage
costs of otherwise);

v, payment, loan, contractual
arrangement or {ransfer of
assets or rights to the extent {in
aach case) it was put in place
after Financial Close and was
neither in the ordinary course of
business nor on reascnable
commercial terms;

V. the receipt of any other benefit
which is not received in the
ordinary course of business and
on  reasonable commercial
terms; or

{t) the early release of any Contingent
Funding Liabilities, the amount of such
release peing desmed fo be a gain for the
purposes  of any caloulation  of
Refinancing Gain;

*EEA’ means from time 1o time the European Economic
Area as oeated by The Agreement on the
European Economic Area 1992 or any SUCCESS0r
or raplacement body, association, enfity or
orgardssiion which has assumed either or both the
function and responsibilities of the European
Economic Ares;

“Equity IRR” means the projected blended rate of return to the

Relevant Persons over the full term of this
Agreement, having regerd to Disiributions made
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“‘Exempt Refinancing”

UK-211443790.1

and projecied to be mads;

means’

{a)

()

(c}

305

any Refinancing that was fully taken into
account in the calculation of the Annual
Sarvice Payiments;

a change in tmation or change in
accourding traatment;

the exercise of rights, walvers, consents
and simifar actions which relate to day o
day adminisirative and supervisory
matiers, and which are in respect of:

L. breach of represenlations and
warranties or yndertakings;

it miovement of monies between
the Project  Accounts  in
accordance with the terms of
the Senior Funding Agreements
as al Financial Close;

ifi. lete o  non-provision  of

information, consanis or
licetices;
v, amendmerits to Bub-Contracts;
V. approval of revised technical

and economic assumptions for
firancial model runs (to the
exient required for forecasis

under the Funding
Agreemenis};
vi. restrictions imposed by Senior

Funders on the dates at which
the Senior Debl can be
advanced to DBFM Co under
the 8enior Funding Agreements
andfor amounts released from
Utilisation Account during the
Availabiity Period, each as
defined in the Senior Funding
Agreemenis and which are
given as a result of any failure
by DBFM Co to ensure that the
construction work is performed
in accordance with the agreesd
construction programme and
which s notlified In wiiting by
DBFM  Ca ear the Senior
Funders to the Authority prior to
being given;

vif. changes to milestones for
drawdown amndfor amounis
released from the Utlization
Acteount during the Availability



“lnsurance Undertaking”

“‘Net Present Value”

‘Notifiable Financings™

UK-2-11443790.1

Period, set out in the Senior
Funding Agreements and which
are given as a result of any
fallure by DBFM Co fo ensure
that consfruction work s
performed in accordance with
the agreed construction
programme and which s
notified in wriing by D8FM Co
or the Senior Funders to the
Authority prior to being given;

viil, failure by DBFM Co {o obtain
any consent by statutory bodies
required by the Senior Funding
Agreements; or

iX. yoling by Senior Funders and
the voting arrangemenis
between the Senior Funders in
respect of the levels of approval
reguired by them under the
Senior Funding Agreements;

{d) any amendment, variation or supplement
of any agresment approved by ihe
Authority as part of any Qualifving
Change under this Agreement;

(e) any sale of shares in DBFM Co or Holdoo
by the shareholders or securitisation of
the exigling rights andfor interesis
attaching to shares in DBFM Co or
Hoideo provided that this paragraph (&)
shall, in respect of shares in Holdeo, enly
apply for so long as Holdeo holds one
hundred per cent {100%) of the issued
share capital of DBFM Co;

] any sale or transfer of the Subordinated
Funders’ existing rights and/or interests
under the  Subordinated  Funding
Agreements or securitisation of the
Subordinated Funders’ existing rights
andfor interests under the Subordinated
Funding Agreements; or

{9) any Qualifying Bank Transaction;

has the meaning given in the rules from time lo
time of the Financial Services Authority;

means the aggregate of the discounted values,
calculated as at the estimated dafe of the
Refinancing, of each of the relevant projected
Distributions, in each case discounted wsing the
Threshold Equity IRR;

means any Refinancing described in paragraphs
{a} or (c) of the definition of Refinancing and any
other arrangement which has or would have a
similar effect or which has or would have the effect
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“Pre-Refinancing Equity IRR"

“Project Accounts”®

“Qualitying Bank Transaction”

UK-2114437380.1

of limiting DOBFM Co's or any Associated
Company's ability to carry out any such refinancing
or other arrangements that would have a similar
effect;

means the nominal pogttax (e positax with
respect 0 DBFM Co, pre-tax with respect (o
Shareholders) Equity IRR calculated immediately
prior to the Refinancing;

means accounts referred to in and required {o be
established under the Senior Funding Agreements;

means:

{a) the syndication by a Senior Funder, in the
ardinary course of its business, of any of
its rights or interests in the Senior
Funding Agreemants;

(b} the grant by @ Senior Funder of any rights
of padicipation, or the disposition by
Senior Funder of any of ifs rights or
interests (other than as specified I
paragraph {3} above in respect of ihe
Senior Funding Agreements in favour of!

i any other Senior Funder;

i any imstitution  which s
recognised or permitted under
the law of any mamber stata of
the EEA to carmy on the
business of a credit institution
pursuant to Councl Directive
2013/36/EU  relafing to  ihe
taking up and pursuit of
husinass of credit institutions or
which is otherwise permitted to
scoept deposits in the Unlted
Kingdom or any other EEA
member state;

iil. & loeal authority or public
authority,

v, a trustee of a charitable trust
which has {or has had at any
time during the previous fwo
years) assels of at ieast £10
milion {or its equivatent in any
other currency at the relevant
fime};

V. a Hustee of an otcupational
pension scheme or stakeholder
pension scheme where the frust
has {or has had at any lime
during the previous Wwo years)
at least 50 members and assels
under management of at least
£10 million {or its equivalent in
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“Qualifying Institutions”

"Qualifying Refinancing”

‘Refinancing”
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(¢}

any other currency at the

relevant time),

vi, an ECA or Swiss Insurgnce
Undertaking;

vit. a Hegulated Collsctive
Investment Schemse;

viii. any Quafifying Institution; or

ix. any other institution in respect

of which the prior written
comsent of the Authority has
been given; andfor

the grant by a Senior Funder of any other
form of benefit or mterest In elther the
Senior Funding Agreements or the
revenues or assets of DBFM Co or
Holdce, whether by way of seourity or
otherwise, in faveur of:

P any ofher Senior Funder;

i any inslitution specified in
paragraphs (bl to {bvii above;

iii. any Qualifying Institution; or

iv. any other instittlion in respect
af which the prior writien
consent of the Authority has
been given;

means a bank that is authorised by the Financial
Cenduct Authority to accept deposits in the United
Kingdom;

means any Refinancing that will give rise lo a
Refinancing Gain gresater than zero that is net an

Exempt Refinancing;
means:
{a} any amendment, variation, novation,

{b)

{)

308

supplement or replacement of any
Funding Agreement (other than any
Subordinated Funding Agreement);

the exercise of any right, or the grant of
any walver or consent, under any
Funding Agreement (other than any
Suberdinated Funding Agreemaent);

the disposition of any rights or inferests
in, or the creation of any rights of
participation in respect of, the Funding
Agreaments {other than the Subardinated
Funding Agreements) or the creation or
granting of any other form of benefit or
interest  in either the  Funders



*Refinancing Gain”

"Regulated Coliective Investment Scheme”

“Relevant Person’

“Sharehoider”

"Subordinated Funder"

“Subordinated Funding Agreements”
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Agreemants (other than the Subordinated
Funding Agreements) or the confracts,
revenues or assefs of DBFM Co whether
by way of security or otherwise; or

fdj any other arrangement put in place by
DBFM Co or another person which has
an effect which is similar o any of {a)-{c)
above or which has the effect of limiting
BBFM  Co's or any Associated
Company's ability to carry out any of {a)-
{c} above,

means an amount sgual to the greater of zero and
[(A - B} - C| where:

A= the Net Present Value of the Distributions
projecied Immedifately prior {o  the
Refinancing (laking into account the
effect of the Refinancing using the
Financial Mode! as updated (inciuding as
to the performance of the Project) so as
to be current immediately prior to the
Refinancingy fo be made 1o each
Relevant Person over the remaining term
of this Agreement following the
Refinarncing;

B= the Net Prasent Value of the Distributions
projected immediately prior o the
Refinancing (but without taking info
account the effect of the Refinancing and
using the Fimancial Model as updated
(including as to the performance of the
Project) so as fo be current immediately
prior {o the Refinancing} to be made lo
each Relsvant Person over the remaining
terra of this Agreement foflowing the
Refinancing: and

c= any adjustment required to raise the Pre-
Refinancing Equity IRR to the Threshoid
Equity IRR;

hag the meaning diven in the ruies from fme ©
time of the Financial Services Authority;

means a Sharsholder and any of its Associated
Companies;

means any person from time to time holding share
capital in DBFM Co or Holdeo,

means a person providing finance under a
Subordinated Funding Agreement;

has the meaning given to the term ‘Sponsor
Documents” in the Credit Agreement as at the date
of this Agreement or a5 amended with prior written
agreement with the Authority;



"Threshold Equity IRR" means [ D
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SCHEDULE PART 24

NOT USED
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SCHEDULE PART 25

INSURANCE PROCEEDS ACGOUNT AGREEMENT

The Insurance Procesds Account Agreement is in the Agreed Form.
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SCHEDULE PART 26

COMMERCIALLY SENSITIVE INFORMATION

Where information or material falls within more than one category identified in column 1 of the table
below, it shall be deemed o fall within the category whose comresponding period of confidentiality
ideniified in column 2 of the table helow will expire the soonest.

Category of information/Material

Period for which information is to be kept confidential

Financial Model {as at Financial Close}

From the Effective Date until the date falling 2 years after the
Actual Completion Date

Financiat Model (amended from time fo
time in accordance with this Agreement)

From the date of the relevant Financial Model untit the date
felling 2 years after the |ater of;

»  the Actual Completion Date; and

L a  the date on which the amendments to Financial Modet |

are agreed in accordance with this Agraement

Works and Services

Prices within the Catalogue of Smalt | Period during which the relevant prices are applicable

Small Works and Services Rales

i Perind during which the refevant Small Works and Services

Rates are applicable

DBEM Co bank account information

Project Term

IRR

i the case of the IRR contzgined in the Financiat Model as at

Financial Close from the Effective Date untdl the date falling 2
vears after the Actual Completion Date

I the case of the IRR contained in the Financial Model as
amended from fime to fime ip accordance with (this
Agreement, from the date of the relevant Financial Model
untif the date falliing 2 years after the later of:

¢« the Actual Completion Date; and

o the date of the Financial Mode! contsining the relevant

information
Ancillary Documents Project Term
Funding Agreements Project Term '

information about DBFM Co's processes,
methodologies, working methods and
information relating to the development of
new processes and methodologies which
amounts to a trade secret or which, f
disclosed, could  reasonably  be
considered o provide a commercial
advantage to DBFM Co's competilors

Trade secrets - Project Term

All other cases — 5 years from the date on which the
information is produced to the Authority

E Dreakdown of prices within the overall
. contract price {io the extent not disclosed
| within the Financial Modal}

Project Term
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informalion on OBFM Co's costing
mechanisms inchuding information
obtained from DBFM Co relating to
project risks and pricing of the same and
cost formation relating to third party
contractors and the Sub-Contractors

Project Term

wﬁi‘namiai term sheets and related funding
irformation including any fundar pricing

t the Authority

information relating to the appsintment of

DBFM Co as the preferred bidder to the

Project (including the preferred bidder

letter and correspeondence and minules
relating to the same)

Unti! the date falling 2 years after the Actusi Completion Dale

\nformation centained within or relating to
DBFM Co’s bid for the Project except as
ctherwise listed in this Schedule Part 26
(Commerciafly Sensitive Infortnation) or
otherwise provided in the Agreement

Until the date falling 2 years after the Actual Com ;iiétion Date
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SCHEDULE PART 27

RELEVANT DISCHARGE TERMS
1 The pariies hergby acknowiedge and agres that:

1.1 where foflowing an application for judicial review or an audit review {within the
meaning of the Local Government {Contracts) Act 1997), a court determines that the
Authority did not have power 10 enter inte this Agreement or fo enter into this
Agreement and the Funders' Direct Agreement and that this Agreement or that this
Agreement and the Funders' Direct Agreement are unesnforceabie:

1.1.1 DBFM Co shali be entitled to be paid by the Authority a sum equivalent to
the amount calculated in accordance with Section 1 {Compensalion on
Termination for Authority Default and VYofurdary Termination of Schedule
Part 17 {Compensation on Terminationy; and

1.12  the relevant provisions of Clause 46 (Compensation on Termination) and
Section § {General) of Schedule Part 17 (Compensation on Termination)
shall apply mutatis mutandis, subject to compensation being deamed to be
payable in a lump sum within § months of the order of the court; and

1.4 where following an application for judicial review or an audit review (within the
meaning of the Local Government {Confracts) Act 1987) a court defermines that the
Authority did not have powsr o enter into the Funders' Direct Agreement and the
Funders' Direct Agreement is unenforeesble but this Agreement remains in 1l force
and effect then, without prejudice {o the application of paragraph 1.1.1 of this
Schedule Part 27 (Relevant Discharge Terms) at any time thereafter:

1.2.14 the Monthly Service Payment shall be reduced by the amount payable by
DBFM Ceo inrespect of the Senior Debt; and

12.2 the Authority shall pay DBFM Co a sum equal to the Revised Senior Debl
Termination Amount {excluding, provided that the Senior Fundars do not
enforcs any security over credit balances on any bank accounts held by or
on hehalf of DBFM Co, imb (b)) of the definition sat out in Section 8
{Definitions) of Schedule Part 17 (Compensation on Termination)) and the
relevant provisions of Clause 46 {Compensation on Termination} and
Bection § {General) of Schedule Part 17 {Compensation on Termination)
shall apply mutatis mutandis subject o any reference to the Termination
Date in this Agreement shall be deasmed lo be the dale on which the
Funders' Direct Agreement was declared unenforceable in accordance with
the provisions of this paragraph 1, and,

the Parties agree that such provisions shall be deemed to be relevant discharge terms

for the purposes of seclion 6(2) of the Local Government {Contracts) Act 1887 (the

"Relevant Discharga Terms").

2 The Parlies acknowladge and agree that in the svent that the circumstances envisaged by

paragraph 1.2 occur prior to the cireumsiangces envisaged by paragraph 1.1 then the amoynt
caleulated In sceordance with Section 1 (Compensalion on Termination for Authority Default
and Voluntary Termination) of Schedule Parl 17 (Compensation on Termination shall be
cafculated fo ensure no double counting between that amount and any sums paid to DBFM Co
pursuant fo paragraph 1.2.2.
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APPENDIX A

For the avoidance of doubt, as at the dals of this Agreement there are no Authority Policies.
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