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BETWEEN:

M

@)

LOTHIAN HEALTH BOARD, a Health Board constituied in Scotland under the
National Health Service {Constitution of Health Boards) (Scotland) Order 1974 (S.1
1974/267) as amended by the National Health Service (Constitution of Health
Boards) (Scotland) Amendment Order 2003 (S.S.1. 2003/217) pursuant to Section
13(1) of the National Heaith Service {Scotland} Act 1972, now repealed and
replaced by Section 2 of the National Heaith Service (Scotland) Act 1978 as
amended by section 28 of the Natlonal Health Service and Community Care Act
1990 and having its principal address at Waverley Gate, 2-4 Waterioco Place,
Edinburgh, EH1 3EG (the "Authority”); end

REH PHASE 1 SUBHUB LIMITED (registered under number SC483130) whose
registered office is Athoil House, 51 Melville Street, Edinburgh, United Kingdom,
EH3 7HL ("Sub-hubco"),

WHEREAS:

(A)

(©

The Authority wishes to construct on the Site a building to provide health and social
care services to the community of Edinburgh and such other Authority services
currentty provided at other iocations in order to improve the guality and efficiency of
the services provided by the Authority,

Accordingly, through a Territory Partnering Agreement in the South East hub
Territory between the Authority, hubco and cthers dated 30 July and 2 August 2010,
the Authority invited hubco to develop proposals for the design, and construction of
the Royal Edinburgh Hospital by virtue of the Authority’s New Project Hequest Letter
dated 28 September 2012 and by virttue of the Authorily's subsequent New Project
Request Letter dated 22 April 2013.

Proposals were submitted to the Authority in accordance with the terms and
conditions of the Territory Parinering Agreement. Following negotiations, it appears
to the Authority to be expediemt for the purpose of, or in connection with, the
discharge of its functions to enter into this Project Agreement, which sets out the
terms and conditions upon which Sub-hubco will carry out and compiete the Works
(the “Project™) (as all terms are herainafter defined).

NOW IT IS HEREBY AGREED as foliows:

PART 1: GENERAL

DEFINITIONS AND INTERPRETATION

Schedute Part 1 (Definitions and interpretation) shall apply.
EXECUTION AND DELIVERY OF DOCUMENTS ON COMPLETION
On or prior to execution of this Agreement:

2.1 Sub-hubco shall deliver to the Authority the documents referred to in
Section 1 (Documents to be delivered by Sub-hubco) of Schedule Part 2
(Completion Documents) {unless the reguirement to dellver any such
document is waived by the Authority by written notice to Sub-hubco); and

2.2 the Authority shall deliver to Sub-hubco the documents referred to in
Section 2 (Documents to be delivered by the Authoriy) of Schedule Part 2
{Completion Documents) (unless the requirement to deliver any such
document is waived by Sub-hubco by written notice to the Autharity).

i
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2A

4

EXECUTION AND DELIVERY OF SUBSEQUENT KEY WORKS PACKAGE
COLLATERAL AGREEMENTS ETC

2A.1

2A2

Sub-hubco shall defiver to the Authority the Subsegquent Key Works Package
Collateral Agreements duly executed by the parties thereto {(other than by the
Authority) togather with (i) a certified truoe copy of the relevant sub-contracts
relating thereto; and (li) an insurance broker's fetter evidencing that the
professional indempity insurance to be maintained in terms of the relevant
sub-contract is in place, no less than twenty (20) Business Days prior to the
relevant Key Works Package Sub-Contractor commencing any sub-contract
design, works on site or any off-site fabrication reiated to the relevant sub-
contract package.

Sub-hubco shall deliver to the Authorlty a certified true copy of each of the
sub-contracts relating to the Initial Key Works Package Collateral
Agreements no less than twenty (20} Business Days prior to the relevant Key
Works Package Sub-Contracior commencing any sub-contract design, works
on site or any off-site fabrication related to the relevant sub-contract package.

COMMENCEMENT AND DURATION

a1

3.2

This Agreement, and the rights and obligations of the parties, shall
commence on the date of execution of this Agreement and, without
prejudice to Clause 47.6, shall terminate automatically on the expiry of
the Project Term.

Notwithstanding Clause 3.1, the parties acknowledge and agree that any
works carried out at the Site {which for the avoidance of doubt shail
include the Site applicable to the Construction Phase andfor the
Operational Term) prior to the date of this Agreement, whether by Sub-
hubco, hubco, the Contractor and/or persons acting on their behaif (and
including, for the avoidance of doubt, any works carried out at the Site
pursuant to an agreement between the Authority and hubco dated 14
March 2014 andfor any sub-contrect or additional contract therato
enterad into in relation to the carrying out of those works), shall be
deemed to form part of the Warks and the partfes’ rights and ohbligations
in respect of such works shall be governsd by this Agreement.

PROJECT DOCUMENTS

Ancillary Documents

4.1

Sub-hubco shall perform Its obligations under, and observe all of the
provisions of, the Project Documents to which it is a party and shall not;

4.1.1 terminale or agree to the termination of all or part of any
Ancillary Document;

4.1.2 make or agree to any material variation of any Anciliary
Document;

4.1.3 in any materlal respect depart from its obligations (or
waive or allow to lapse any righis it may have in a
material respect), or procure that others in any material
respect depart from their obligations {or waive or allow to
lapse any rights they may have in a material respect),
under any Ancillary Document; or

2
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41.4 enter into (or permit the entry into by any othar person
of} any agreement replacing all or part of (or otherwise
materially and adversely affecting the interpretation of)
any Ancillary Documant,

unless the proposed course of action (and any relevant documentation)
has been submitted to the Authority's Representative for review under
Scheduie Part 8 (Review Procedure) and sither:

{a) there has been no objection in accordance with
paragraph 3 of Schedule Part 38 (Review Procedure)
within twenty (20) Business Days of receipt by the
Authority's Representative of the submission of the
proposed course of action (and any relavant
documentation), or such shorter period as may be
agreed by the parties; or

(b} Sub-hubco is acting in accardance with the comments
of the Authority as provided in paragraph 4.2 of
Schedule Part 9 (Review Procedurey;

and, in the circumstances specified In Clause 4.1.1, Sub-hubco has
complied with Clause 57 (Assignation and Sub-contracting).

Changes to Funding Agreements and Refinancing

4.2

4.3

4.4

4.5

Delivery

Subject to Clauses 4.3, 4.4 and 4.5, Sub-hubco shall be free, at any time,
to enter into, terminate, amend, waive its rights and generally deal with its
Funding Agreements on such terms and conditions as it sees fit without
the pricr written consent of the Authority provided that (at the time such
action is contemplated and effected) the same will not materially and
adversely affect the ability of Sub-hubco to perform its obligations under
the Project Documents or this Agreement,

No amendment, waiver or exercise of a right under any Funding
Agreemant or Ancillary Document shail have the effect of increasing the
Authority's liabilities on early termination of this Agreement unless:

4.3.1 Sub-hubco has obtained the prior written consent of the
Authority to such increased liability for the purposes of
this Clause 4.3; or

4.3.2 itls aPermitted Borrowing.

Any amendment or variation of any Funding Agreements which constitutes
a Rafinancing shall be carried out In accordance with the provisions of
Schedule Part 23 (Refinancing).

Without prejudice to Clause 4.2, Sub-hubco shali iaise with the Authority,
and shall use all reasonable endeavours to provide the Authority with a
copy of the relevant agreement in settled draft form, not less than ten (10)
Businass Days before it enters into any Funding Agreement {(cther than
the Initial Funding Agreemants}).

a
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4.6

Without prejudice to the provisions of this Clause 4 (Project Documentsy, i
at any time an amendment iz made to any Project Document, or Sub-
hubco enters into a new Project Document (or any agreement which
affects the Interpretation or application of any Project Document), Sub-
hubco shall deliver to the Authority a conformed copy of each such
amendment or agreement within ten (10) Business Days of the date of its
execution or creation, certified as a true copy by an officer of Sub-hubco.

Funding Default

4.7

4.8

4.9

4.10

Sub-hubco shall premptly upen the oceurrence of a Funding Default nofily
the Authority of such Funding Default,

The Authority may, in circumstances referred to in Clause 4.7 above
(regardless of whether the GSenior Funders have exercised any
enforcement or similar rights under the Senior Funding Agreements),
require Sub-hubco to provide an Interim Project Report and to attend, and
use all reasonable endeavours to ensure that the Senior Funders attend,
such mestings as the Authorily may convene to discuss such Interim
Project Report and the circumnstances giving rise to it.

Sub-hubeco shall promptly upon a failure by the Senior Funders to advance
amounts due under the Senfor Funding Agreements {or in circumstances
that might reasonably be expected to lead to such a failure} notify the
Authority of such failure {or expected failure).

The Authority may, in the circumstances referred to in Clause 4.9 above,
require Sub-hubco to attend, and use ali reasonable endeavours to ensure
that the Senior Funders atiend, such meetings as the Authority may
convene to discuss the circumstances.

THE PROJECT OPERATIONS

Scope

5.1

Subject to and in accordance with the provisions of this Agreement, Sub-
hubco shall perform its duties under this Agreement at its own cost and
risk without recourse to the Authority except as otherwise expressly
provided in this Agreement.

General standards

6.2

Sub-hubco shall at its own cost be solely responsible for procuring that the
Project Operations are at all times performed:;

5.2.1 Iin compliance with all Law and Consents (including
without limitation the giving of notices and the obtaining
of any such Consents} and so as not to prejudice the
renewal of any such Consents;

5.2.2 in amanner that is net likely to be injuricus to health or
to cause damage to property;

5.2.3 ina manner consistent with the Quality Pians;

52.4 except to the extent expressly stated to the contrary in
the Autherity’s Construction Requirements or the Service
Level Specification, in compliance with all applicable
NHS Requirements;

4
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Authority's Undertaking

5.3

525

5.2.6

in a manner consistent with the Authority discharging its
statutory duties and other functions underiaken by it as
the same may be notified to Sub-hubeo from time to
time; and

in so far as not in conflict with an express obligation of
Sub-hubco under this Agreement, or where in relation to
a matter there is no express obligation or standard
imposed on Sub-hubco under this Agreement, in
accordance with Good Industry Practice.

In the event that any ambiguity, uncertainty, dispute or discrepancy arisas
in the nature and scope of Sub-hubco’s obligations under this Clause 5.2
{(General Standards), the provisions of this Clause 5.2 (General
Standards) will be given meaning and have effect in descending order of
precedence set out in this Clause 5.2 (General Standards).

The Authority undertakes to Sub-hubco that i shall:

5.31

5.3.2

533

5.3.4

subject to the provisions of this Agreement, comply with
all Laws, NHS Requirements and Consents applicable to
it which relate to the Project Operations;

not wiifully impede Sub-hubco in the performance of iis
obligations under this Agreement (having regard always
to the interactive nature of the activities af the Authority
and of Sub-hubco and to the Authority’s use of the
Facilifies to provide the relevant Community Services
and any other operations or activities carried out by the
Authority on or at the Site for the pumposes contempiated
by this Agreement and any other of the Authority's
statutory functions);

inform Sub-hubco as soon as reasonably practicable if at
any time it becomes unable to meet any of its financial
obligations and in such case inform, and keep Sub-
hubco informed, of any course of action to remedy the
situation recommended or required by the Scottish
Government, the Authority or other competent authority;
and

to the extent permitted by Law, supply to Sub-hubco
within sixty (60) Business Days of their publication, a
copy of the Authority's Annual Report and Accounts,

provided that, to avoid doubt, nothing in this Clause 5.8 (Authorily's
Undertaking) shall in any way fetter the discretion of the Authority in

Co-operation

5.4

fulfilling its statutory functions.

Each party agrees to co-operate, at its own expense, with the other party
in tha fulfiiment of the purposes and intent of this Agreement. To avoid
doubt, neither party shall be under any obligation to perform any of the

other's obligations under this Agreement.

5
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55 Without prejudice to the generality of Clause 5.4, the panies shall liaise
with a view to ensuring that the requirements of The NHS and You and
any other NHS requirement relating to customer service and satisfaction
which may from time to time supplement or replace The NHS and You are
met in respect of the operation of the Facifities.

GENERAL OBLIGATIONS AND RESPONSIBILITIES OF SUB-HUBCO

Other business

6.1 Sub-hubco shall not engage in any business or activity other than the
business or activities related to, and conducted for, the purpose of the
Project Operations.

Sub-hubco Parties

6.2 Subject to the provision of Clause 30.1.7, Sub-hubco shall not be relieved

or excused of any responsibility, lability or obfigation under this
Agreement by the appointment of any Sub-hubco Pany. Sub-hubco shali,
as between itself and the Authority, be responsible for the selection,
pricing, performance, acts, defaults, omissions, breaches and negligence
of all Sub-hubco Panies. All references in this Agreemenf to any act,
default, omission, breach or negkigence of Sub-hubco shall be construed
accordingly to include any such act, default, omission, breach or
negligence of a Sub-hubco Party.

Satety
6.3 Sub-hubco shall, in carrying out the Project Operations, have full regard
for the safety of all persons on the Site (whether lawfully or nof) and
keep the Site, the Works and the Facilities in an orderly state,
appropriate in accordance with Gaod Industry Practice, to avoid danger
to such persons.
AUTHORITY'S DATA
Mo lability
71 The Autharity shail not be liable to Sub-hubco for and Sub-hubco shafi
not seek to recover from the Authority (or from any Authority Party) any
damages, losses, costs, liabilities or expenses which may arise (whether
in contract, delict or otherwise) from the adoption, use or application of
the Disclosed Data by, or on behaif of, Sub-hubce, the Independant
Tester or any Sub-hubco Party.
No warranty
7.2 The Authority gives no warranty or undertaking of whatever nature in

respect of the Disclosed Data and, specifically (but without limitation),
the Authority does not warrant that the Disclosed Data represents all of
the information in its possession or power {either during the conduct of
the tender process for the Project or at the time of execution of this
Agreementf) relevant or material to or in connection with the Project or
the obligations of Sub-hubco under this Agreement or under any of the
Project Documents. In addition, the Authority shall not be lable to Sub-
hubco in respect of any failure to disclose or make available to Sub-
hubco (whether before, on or after the execution of this Agreement) any
information, documents or data, nor any failure to review or to update the
Disclosed Data, nor any failure to inform Sub-hubco (whether before, on

6
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or after execution of this Agreement} of any inaccuracy, error, omission,
dele¢ts or inadeguacy in the Disciosed Data,

Sub-hubco Investigation

7.3

Sub-hubco acknowledges and confirms that:

731 i has conducted its own analysis and review of the
Disclosed Data and has, before the execution of this
Agreement, satisfied itself as to the accuracy,
completeness and fitness for purpose af any such
Disclosed Data upon which il piaces reliance; and

73.2 it shall not be entitied to and shall not {and shail procure
that no Sub-hubco Party shall) make any ciaim against
the Authority or any Authority Parly whether in contraci,
delict or otherwise including, without limftation, any claim
in damages, for extensions of iime or for additional
payments under this Agresment on the grounds:

{a} of any misunderstanding or misapprehension
in respect of the Disciosed Data; or

{h) that incorrect or insufficient information
relating to the Disclosed Data was given fo it
by any person, whether or not an Authority

Party,

nor shall Sub-hubco be relieved from any obligation imposed on, or
undertaken by it, under this Agreement on any such ground.

8 REPRESENTATIVES

Representatives of the Authority

8.1

az

8.3

The Authority's Representative shall be |l or such other
person appeinted pursuant to this Clause. The Authority's
Representative shall exercise the functions and powers of the Authority
in relation to the Project Operations which are identified in this
Agreement as functions or powsrs to be caried out hy the Authority's
Representative. The Authority's Representative shall aiso exercize such
other functions and powers of the Authority under thizs Agreement as
may bs nalified to Sub-hubeo from time to time.

The Authority's Repressnlative shail be entitled at any time, by nofice to
Sub-hubco, to authorise any olher person to exercise the functions and
powers of the Authority delegated to him pursuant to this Clause, either
generally or specifically. Any act of any such person shali, for the
purposes of this Agreement, constitute an act of the Authority's
Reprasentalive and all references to the "Autharity’'s Repregentative”
in this Agreement (apart from this Glause) shall be taken as references
to such person so far as they concern matters within the scope of such
person's authority,

The Authority may by nofice to Sub-hubco change the Authority's
Representative. The Authority shali (as far as practicable} consult with
Sub-hubco prior to the appointment of any replacement for the
Autherity's Hepresentative, taking account of the need for Haisan and
continuity in respect of the Projsct. Such change shall have aifect on the
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8.4

8.5

8.8

date specifiad in the wrilten notice (which date shall, other than in the
case of emeargency, be such date as wiil not cause material
inconvenience to Sub-hubco in the execution of ite obligations under this
Agreement),

Ouring any period when no Authority's Hepresentative has been
appointed (or when the Authority's Representative is unable through
illness, incapacity or any other reason whatsoever to carry out or
exercise his functions under this Agreement) the Authority sha#l carry out
the functions which would otherwise be performed by the Authority's
Reprasentative,

No act or omission of the Authority, the Authority's Representative or any
officer, empioyee or other person engaged by the Authority shal, except
as otherwise expressly provided in this Agreement:

8.58.1 in any way relieve or absolve Sub-hubce from, modify, or
act as a waiver or persgnal bar of, any liability,
responsibility, cbligation or duty under this Agreement;
or

85.2 In the absence of an express order or autheorisation
under Schedute Part 16 (Change Frotocod, constitute or
authorise a Change.

Except as previously nolified in writing before such act by the Authority
to Sub-hubco, Sub-hubco and Sub-hubco’s Representative shalf be
entitted to treat any act of the Authority's Representative which is
authorised by this Agreement as being expressly authorised by the
Autheority and Sub-hubeca and Sub-hubco’s Reprasentative shall not be
required to determine whether an express authority has In fact been
given,

Represeniative of Sub-hubco

B.7

2.8

B.9

Sub-hubco's Representative shall be [ or such other person
appointed pursuant to Ciause 8.8, Sub-hubco's Representative shall
have full authority 1o act on behalf of Sub-hubeo for all purposses of this
Agresment. Except as previousty notified in writing before such act by
Sub-hubco to the Authority, the Authority and the Authority's
Hepresentative shali be entitled to treat any act of Sub-hubco's
Hepresentative in connection with this Agreement as being exprassly
authorised by Sub-hubco and the Authority and the Authority's
Representative shali not be required to determine whethar any express
autherity has in fact been given.

Sub-hubco may by notice to the Authority change Sub-hubco's
Representative. Where Sub-hubce wishes 1o do so it shall by written
notice to the Authority propose a substitute for approvai, taking account
of the need for liaison and continuity in respect of the Project. Such
appointment shall be subject to the approval of the Authority (not to be
unreasonabiy withheld or delayed).

Sub-hubco’'s Key Works Personnel are Identified in Schedule Part 3 (Key
Worics Persannel). Sub-hubco shall, as far as it is within Sub-hubco's
control, ensure that such persons retain their involvement in the Works
and, in particular, will not, for the duration of the Works, require or
request any of them to be invelved in any other prolect on behalf of Sub-
hubgo or any of the Sharehoiders or its or their Associated Companies if,
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in the reasonable opinian of the Authority, this would adversely affect the
Project,
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9

PART 2: LAND ISSUES

NATURE OF LAND INTERESTS

Access During Construction

91

From the Commencement Date uniil the Actual Completion Date or (if
eariier) the Termination Date, the Authority shall grant to Sub-hubco and
Sub-hubco Parties, or procure that Sub-hubco and the Sub-hubco
Parties are granted:

91.1 access to the Site; and

9.1.2 the Anciflary Rights;
in each case subject only to the Reserved Rights, the Title Conditions and
the Authority's rights under this Agreement and solely for the purposes of

Implementing the Works and carrying oul Sub-hubco's Pre-Completion
Commissioning.

Access Following Construction

9.2

After the accurrence of the Actual Compiefion Date the Authority shall
grant to Sub-hubco and Sub-hubco Parties, or procure that Sub-hubco
and Sub-hubco Parties are granted, access to the Facilities subject only
to the Reserved Rights, the Title Conditions and the provisions of this
Agreement and soclely for the purposes of:

9.21 carrylng out the Project Operations (other than those
Project Operations for which Sub-hubco is granted rights
pursuant to Clause 9.1 (Access During Construction)};

9.2.2 remedying Defects and carrying out Snagging Matters
and exercising its rights under Clause 23.15; and

9.2.3 exercising the Ancillary Rights.

Such rights shall terminate on the Expiry Date or {if earlier) the
Termination Date.

Extent of Rights

9.3

9.4

95

The rights referred to at Clauses 9.1 {Access During Construction} and
9.2 (Access Following Construction) shall not operate ot be desmed to
operate as a lease of the Facilities or the Site or any part of the Facilities
or the Site and Sub-hubco shall not have or be entitied to exclusive
possession (save to the extent expressly included within the Anclllary
Rights) or any estate, right, title or interest in and to the Sitg or the
Facilities except as provided herein and shall occupy the Site as a
licensee only.

The rights referred to at Clauses 9.1 (Aecess During Construction) and
9.2 (Access Foflowing Construction) are persenal to Sub-hubco and the
Sub-hubco Parties,

Sub-hubco shall procure that;
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9.5.1 &ll Project Operations carried out at the Site by or on
behalf of Sub-hubco (whather before, during or after tha
complation of the Works) shail bo carried out In a
mannar which does not breach any of the Title
Conditions and/or the Reserved Rights; and

95.2 there shall be no action, or omission to act by Sub-hubg¢o
or a Sub-hubco Party, which shall give rise to a right for
any person to obtain title to the Site or any part of it.

9.6 Notwithstanding the terms of Clauses 9.1 and 2.2 or any other rights
granted under this Agreement, the Authority shall {if it is the heritable
proprietor of the Site), or {if it is not the heritable proprietor of the Site)
shall procure that the heritable proprietor of the Site shall, enter into such
wayleaves, deeds of servitude or other similar agreements with any third
party that Sub-hubco or any Sub-hubco Party may require to be granted
in faveur of or by any third party, in order to exercise its rights or perform
Its obligations under this Agreemant, The Authority shall enter into {or,
where appropriate, shall procure that the heritable proprietor of the Site
shall enter into) any such wayleave, deed of servitude or cther similar
agreement, as soon as reasonably practicable after Sub-hubco has
provided to the Authority all relevant information in connection therewith
provided always that Sub-hubco has obtained at its own cost the prior
agraement of the third party in terms acceptable to the Authority {acting
reasonably). Sub-hubco shali reimburse the Authority for alt costs and
expenses reasonably and properly incurred by the Authority (and/or the
heritable proprietor of the Site) in connection with entering inte such
wayleaves, deeds of servitude or other similar agreements at the request
of Sub-huhco.

10 THE SITE

10.1 The condition of the Site shall be the sole responsibility of Sub-hubco.
Accardingly (without prejudice to any other obligation of Sub-hubco
under this Agreement), Sub-hubco shall be deemed to have:

10.1.1 carried out a Ground Physical and Gaophysical
Investigation and to have inspected and examined the
Site and its surroundings and {where applicable) any
existing structures or works on, over or under the Site;

10.1.2 satisfied itself as to the nature of the Site Conditions, the
ground and the subsoil, the form and nature of the Sita,
the load bearing and c¢ther relevant properties of the
Site, the risk of injury or damage to property affecting the
Site, the nature of the materials {whether natural or
otherwise) to be excavated and the nature of the design,
work and materials necessary for the execution of the
Works;

10.1.3 satisfied itself as to the extent and adequacy of the Site
and of the rights of access to and through the Site
granted hereunder and any accommodation it may
require for the purposes of fulfifing its obligations under
this Agreement (such as additional land or buildings
outside the Site) without prejudice to Sub-hubco’s rights
under this Agreement in respect of a breach by the
Authority of its obligations under Clause 9.1 and/or
Clause 9.2;
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10.1.4

10.1.5

satisfied itself as to the precautions, times and methods
of working necessary to prevent any nuisance or
interference, whether pubfic or privale, being caused to
any third parties {except where such matters can only be
ascertained by a review of tille conditions, not includad
in the Title Conditions); and

satisfied ilself as to the conditions, burdans, restrictions
and reservations set out in the Title Conditions and the
Reserved Rights.

10.2 To avoid doubt, Sub-hubco accepts full responsibility for all matters
referred to in Clause 10.1 and Sub-hubco shalk:

10.2.1

10.2.2

10.3 NOT USED

10.4 NOT USED

not be entitied to make any claim against the Authority of
any nature whatsoever save, if applicable, as expressly
provided in Clause 29 (Defay Evenis), on any grounds
including (without limitation) the fact that incorrect or
insufficlent information on any matter refating to the Site
was given to it by any person, whether or not the
Authority or an Authority Party; and

be responsible far, and hold the Authority harmless from,
cleaning up and/or otherwise dealing with any
Contamination at the Site so that it shall at all times
comply with s obligations under this Agreement
including (without limitation) complying with, at its own
cost, any applicable Laws and any Consents, orders,
notices or directions of any regulatory body (whether
made against the Authority or Sub-hubco).

11 CONSENTS & PLANNING APPROVAL
11.1 Sub-hubco shall be responsibie for:
11.1.1 obtaining all Consenis which may be required for the

11.1.2

performance of the Project Operations; and

subject to Clause 11.3, implementing each Consent
within the period of its validity in accordance with its
terms.

11.2 In the avent that:

11.2.1

1122

11.2.3

a Congent that has been granted is subsequently
amended, repealed, revoked or otherwise ceases to be
in full force and effect in accordance with iis terms as a
consequence of any action by a Relevant Autharity;

affected persons are entitled to claim compensation for
the adverse effects of such action under a statutory
scheme of compensation; and

Sub-hubco is not entitied in its own name to claim under
that scheme but the Authority is so entitled
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the Authority must use all reasonable endeavours, at the request and at
the cost of Sub-hubco, to claim or to include within its claim such sums as
Sub-hubco acting reasonably requests and shall pay to Sub-hubco the
part of any compensatian that it receives under that scheme that relates to
the sums claimed at the request of Sub-hubco,

11.3 The Authority shalt implement and satisfy each of the conditions and
reserved matters of the Planning Approval in respect of which
rasponsibility for the same has been allocated to the Authority in Section
1 (Planning/Consents) of Schedule Part 6 {Construction Matters).

PART 3: DESIGN AND CONSTRUCTION

12

THE DESIGN CONSTRUCTION AND COMMISSIONING PROCESS
Overall Responsihiiity
12.1 Sub-hubco shall carry oul the Works:

1211 s0 as to procurs satisfaction of the Authority's
Construction Requirements;

12.1.2 in accordance with Sub-hubco's Proposals; and
12.1.3 in accardance with the terms of this Agreement.

12.2 To avoid doubt, the obiligations in Clauses 12.1.1, 12.1.2 and 12.1.3 are
indepsndent obligations, In particular:

12.2.1 the fact that Sub-hubco has complied with Sub-hubco’s
Proposals shall not be a defence to an allegation that
Sub-hubco has not satisfied the Authority's Construction
Requirements; and

12.2.2 the fact that Sub-hubco has satisfied the Authority's
Construction Requirements shall not be a defence to an
allegation that Sub-hubco has failed to comply with Sub-
hubco's Proposals.

Design responsibility

12.3 Sub-hubco warrants that it has used, and will continue to use, the degree
of skill and care in the design of the Facilities that would reasonably be
expected of a competent prafessional designer experienced in carrying
out design activities of a similar nature, scope and complexity to those
comprised in the W orks.

Corporate Identity and Signage

12.4 The parties acknowledge that the Authority may, from time to time during
the Censtruction Phase, be required to procure the erection of hoarding,
site boards, plagues and/or other signage in connection with the Project.
Accordingly:

12.4.1 where requestad by the Authority {acting reasonably),
Sub-hubco shall procure tha erection and maintenance
of such hoarding, site hoards, plagues and/or other
signage as the Autharity may requtire; and
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12.4.2 the size, design, information disclosed, position and

12.4.3

materials used in connection with such hoarding, site
boards, piaques or other signage shall be approved by
the Authotity, such approval not to be unreasonably
withheld; and

for the purposes of this Clause 12.4 {Corporate identity
and Signage), the Authority shall be deemed to be acting
reasonably where any proposals made by it and/or any
approvals exercised by it conform with any relevant
guidance issued to NHS Boards by the Scottish
Government Health Directorate {or any successor
Department) in relation to such matters whether by
Executive Letter or otherwise.

Authority design approval

12.5

12.6

The Authority confirms that, as al the date of this Agreement, it has
reviewed Sub-hubco's Proposals and that such proposals satisfy the
Autharity's requirements in respect of Operational Functionality, so far as
can reasanably pe determined given the lavel of detail of Design Dala
which has been disclosed to the Authority.

Sub-hubco shall develop and finalise the design and specification of the
Works and the Authaority shall review the Reviewable Design Data in
accordance with Schedule Part 8 (Review Procedure) and the provisions
of this Clausg 12.6;

12.6.1

12.6.2

Sub-hubco shall submit the Reviewable Design Data
and the design of any Changes developed in
accordance with the procedure set out in Schedule Part
16 (Change Protoco) to the Authority's Representative
for review under Schedule Part 8 (Review Procedure).
Sub-hubeco shall not commence or permit the
commencement of construction of the part or parts of the
Facilities to which such Reviewable Design Data relates
until it has submitted the appropriate Reviewable Design
Data and sither it is confirmed by the Authority's
Representative that Sub-hubco is entitied to proceed
with construction In accordance with paragraph 3.3 of
Schedule Part 8 (Review Procadure) or Sub-hubco is:

(a) disputing the status of such Reviewable
Design Data pursuant to paragraph 1.3.1 or
paragraph 4.3 of Schedule Part 8 (Review
Pracedure); and

(b) proceeding at risk pursuant 1o paragraph
1.3.2 of Schedule Part 8 (Review Procedure).

with eltect from the date at which any item of
Reviewable Design Data Is or becomes an Approved
RDD Hem in accordance with Schedule Pant 8 {Review
Procedure), such Approved RDD ltem shall for the
purposes of this Agreement be deemed to have satisfied
the requirements of the Authority in the manner and to
the extent set out in, Table A in Appendix 1 of Schedule
Part 8 (Review Procedure);

14
Live: 90113266 v 1



12.6.3 Sub-hubco shall allow the Authority's Representative, at
any time, a reasonable opportunity to view any iems of
Design Data, which shall be made available to the
Authority’s Representative as soon as practicable
following recelpt of any wriiten request from the
Authority's Representative; and

12.6.4 Sub-hubco shall procure that the Contractor establishes
and maintains a computerised design database which
Sub-hubco and the Authority's Representative may
access remofely by computer to view drawings
comprised within the Design Data {including Reviewable
Design Data} and electronically store and/or print coples
of such Design Data. In the avent of the Authority's
Representative being unable to access such design
database, Sub-hubco shall procure that it is made
available  for  inspection by the  Authority's
Representative, or any other person authorised by the
Authority’s Representative.

Rectification of Sub-hubco’s Propasals

12.7

12.8

Withaut prejudice to Clause 12,1, if it shouid be found that Sub-hubco’s
Proposals do not fulfif the Authority's Construction Requirements, Sub-
hubco shalfl at its own expense, and in accordance with Clause 12.8
below, amend Sub-hubco's Froposals and rectify the Works or any part
affected. Such amendment and rectification shall have the effect that:

12.7.1 Sub-hubco's Proposals shall satisfy the Authority's
Construction Requirements; and

12.7.2 following the amendment or rectification, the structural,
mechanical and electrical performance of the Facllities
will be of an equivalent standard of performance to that
set ouwt in Sub-hubco’s Proposals prior to their
amandment or rectification {for the purpose of this
comparison disregarding the fault which required the
amendment or rectification to be made).

Where Clause 12.7 applies, Sub-hubco shall submit its proposal for
amending Sub-hubco’s Proposals and rectifying the Works (or any part
affected} {o the Authority’s Representative for review under Schedule
Part 8 (Heview Procedure) and shall not amend Sub-hubto’s Proposals
ot commence of allow the commencement of the rectification of the
Works {or any pant affected} unt¥ it is permitted to proceed in accordance
with Schedule Part 8 (Review Procedurs).

Construction Skilis Certitication Scheme

12,9

Sub-hubco shall ensure that all parsons engaged in carrying out the
Works (or part thereof} on the Site are accredited under the Construction
Skills Certification Scheme or an equivalent schame and where Sub-
hubco enters into a sub-contract for the purposes of carrying out the
Works Sub-hubeco shall cause a term to be included in such sub-
contract;

12.9.1 which requires the sub-contractor to ensure that such
persons are accredited under the Construction Skills
Certification Scheme or an equivalent scheme; and
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12.9.2

in the same terms as that set out in this Clause 12.9
(including for the avoidance of doubt this Clause 12.9.2)
subject only to modification to rafer to the correct
designation of the equivalent party as Sub-hubco and
sub-contractor as the case may be.

13 RIGHT OF ACCESS OF AUTHORITY'S HEPRESENTATIVE

Access to the Site

131 Sub-hubco shall progure that:

13.1.1

131.2

13.1.3

Increased monitoring

subiect to complying with ali relevant safety procedures,
which shall include any relevant construction phase
plans and health and safety plans for the construction of
the Facilities, the Gontractor's Site Rules {rom time io
time and any reasonable directions with regard io site
safety that may be issued by or on behaif of the
Contractor's Site Manager from time to time, the
Authority's Represeniative shall have unrestricted
access at all reasonabie times during normal working
hours to:

(a) view the Works at the Sile on reasonable
prior notice appropriate to the circumstances,
provided that the notice procedures in this
Clause 13.1.1{a) shall not apply to the right of
access for the Authority's Representative and
his staff and visitors to the office and other
facilities provided at the Site for his use; and

{b) subjact fo obtaining the consent of the
relevant manufacturer or supplier (which Sup-
hubco agrees to use ail reasonable
andeavours to obtain), vist any site or
workshop where materials, plant or
equipment are baing manufactured, prepared
or stored for use in the Works tor the
purposes of general inspection and of
attending any test or inveéstigation being
carried out in respect of the Works;

the Authority's Representative shall have such righls of
access to the Site in an emergency as he (acting
reasonably) considers suitabie in the clrcumstances; and

monthly progress meetings and site meetings are held
and that the Authority's Representative shall have the
right to attend such monthly pregress meetings and site
meetings and to attend such other meetings as the
Authority's Representative may reasonably request.

13.2 If, tollowing any viewing, visit or inspection made pursuant to Clause
13.1.1, it is discovered that there are defacts in the Warks or that Sub-
hubco has failed to comply with the Authority's Construction
Requirements or Sub-hubco's Proposals, the Authority's Representative
may {without prejudice to any other right or remedy available to the
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Authority) by notice to Sub-hubco increase the level of monitoring of
Sub-hubco untii such tima as Sub-hubeo shall have demonstrated fo the
satisfaction of the Authority that it is capable of performing and will
perform all its obligations to the Authority under this Agreement. Sub-
hubco shall compensate the Authority for any reasonable additiona!
costs incurred as a result of such increased monitoring.

Right to Open Up

13.3

13.4

13.5

13.6

13.7

13.8

Subject {0 Clause 13.4, the Authority's Representative shall have the
right at any time prior to the Actual Compietion Date 1o request Sub-
hubco to open up and inspect any part or pans of the Works whare tha
Authority's Representative reasonably believes that such part or parts of
the Works is or are defective and Sub-hubco shall comply with such
request.

Prior to exercising his right pursuant to Clause 13.3 above, the
Autherity's Representative shall naiify Sub-hubco of his intention to
exercise such right, setting out detailed reasons.

if, following the exercise by the Authority's Representative of his right
pursuant to Clause 13.3, the inspection shows that the relevant part or
parts of the Works are not defective then Clause 29.3.4 shall apply.

If, following the exercise by the Authority's Reprasentative of his right
pursuant to Clause 13.3, the inspection shows that the relevant part or
parts of the Warks is or are defective, Sub-hubco shall rectify and make
good such Defect{s) and any consequence of such rectification and/or
making good Defact(s) shall be carried out by Sub-hubco at no cost to
the Authority and Sub-hubco shall not be entitled to any extension of
time in rafation to such rectification and making good of the Works.

if, following the exercisa by the Authority's Representative of his right
pursuant to Clause 13.3, the Authority's Representative is of the opinion
that the inspection shows that the relevant part or parts of the Works is
or are defective and Sub-hubco doas not agree with such opinion, the
matter shall be determined in accordance with Schedule Part 20
{Dispute Hesoiution Procadure).

Without prejudice to the rights of the Authority's Representative pursuant
to this Clause 13 (Righl of Accass of Authority’s Reprasentative) the
parties acknowledge that the exercise of such rights shall not in any way
affect the obligations of Sub-hubco under this Agreemen! save as
expressly set out in this Clause 13 (Aight of Access of Authority’s
Representative).

Safely during Constructian

13.39 Tha provisions of Section 2 (Safely During Consiruction} of Schedule
Pant 6 (Construciion Matters) shall apply to matters of safety.
14 PROGHRAMME AND DATES FOR COMPLETION

Dates for Completion

141

Sub-hubco shall complete the Works by the Completion Date . Without
prejudice to Clauses 40 (Sub-hubco Event of Defaulf), 42 (Authorily
Violuntary Termination), 48 (Compensation on Terminalion) and 47
(Consequences of Terminatior) the Authority shall not be entitled to
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claim liquidated or general damages in respect of any delay which
elapses between the Completion Date and the Actual Completion Date.

The Programme

14.2

14.3

14.4

Any Programme submitted in accordance with the provisions set out
pelow shall be prepared in accordance with Good Industry Practice and
shall be in sufficient detail so as to enable the Authority's Representative
to monitor the prograss including all commissioning activities and fikely
future progress of the Works.

The initial Programme is set out ai Schedule Part 7 (The Programme).
Any change to the Programme shall only be made in accordance with
this Clause 14 (Programme and Dates for Compietion) and Schedule
Part 8 (Review Procedure). Sub-hubco shall promptly submit 1o the
Authority's Representative a copy of any version of the Programme
varied in accordance with this Clause 14 (Programme and dates for
Compiation) and Schedule Part B (Review Procedure).

If it appsars to the Authority's Representative at any time that the actual
progress of the Works has significantly fallen behind the Programme,
then the Authotity's Representative shall be entitled to require Sub-
hubco to submit to the Authority's Representative a report identifying the
reasons for the delay and, unless the event causing the delay is still
subsisting and it is not possible to predict with any certainty when the
delay might come to an end, require Sub-hubco (ai the Authority's
option):;

14.4.1 to produce and submit to the Authority's Representative
in accordance with Schedule Part 8 (Review Procedurs)
a revised Programme showing the manner and the
periods in which the Works will be carried out 1o ensure
completion; and/or

14.4.2 to produce and submit to the Authority’s Representative
in accordance with Schedule Part 8 (Review Procedure)
a revised Programme showing the steps which are to be
taken to eliminate or reduce the delay.

Early completion

14.5

14.6

Notwithstanding that the Works may have been completed in
accordance with this Agreement, the Actual Completion Date may only
occur on a date on or after the Camplation Date unless the Authority, in
its absolute discretion, agrees otherwise in writing.

Sub-hubco shall netity the Authority's Representative if at any time the
actual prograss of the Works is significantly ahead of the Programme
such that Sub-hubco anticipates that the Actual Completion Date could
occur earlier than the Compietion Date in which case the Authority's
Aepresentative shalt be entitled to require Sub-hubco to produce and
submit to the Authority's Representative a revised Programme showing
the manner and the periods in which the Works will he carried out and
what the revised date for completion would be to enabie:

14.6.1 the Authority to consider (at its absolute discretion)
whether to agree an earlier date for completion if
requested by Sub-huheo to do so; and
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15

14.6.2 the parties to consider what modifications (if any) will be
required to the Agreement in order to accommodaie
such earlier date for completion if agreed to by the
Authority pursuant to Clause 14.5.

INDEPENDENT TESTER

Appointment

15,1

The parties have on or prior {o the date of this Agreement, in compliance
with all Law refating to procurement which is applicable to either party,
appointed a suitably qualified and experienced consultant to act as the
Independent Tester for the purposes of this Agreement upon the terms
of the independent Tester Contract.

Changes to terms of appaintment

15.2

15.3

Neither the Authority nor Sub-hubco shall without the other's prior written
approvai (not to be unreasonably withheld or delayed):

15.2,1 termminate, repudiate or discharge the Independent
Tester Contract or treat the same as having been
terminated, repudiated or otherwise discharged:;

15.2.2 waive, settle, compromise or otherwise prejudice any
rights or claims which the other may from time to time
have against the independent Tester; or

15.2.3 vary the terms of the Independent Tester Contract or the
service perfoormed or to be performed by the
independent Tester.

The parties shall comply with and fulfii their respective duties and
obligations arising under aor in connection with the Indepandent Tester
Contract.

Co-oparation

15.4

The parties agree to co-operate with each other generally in relation to
all matters within the scope of or in connection with the Independent
Tester Contract. All instructions and representations issued or made by
either of the parties to the Independent Tester shall be simuitaneously
copied to the other and both parties shall be entitled to attend all
inspections undertaken by or meetings involving the Independent Testar.

Replacement

15.5

15.6

if the Independent Taster's appointment is terminated otherwise than for
full performance, the parties shall iiaise and co-operate with each other
in order to appoint, in accordance with this Ciause 15.5, a replacement
consultant 1o act as the Indapendent Tester as soon as reasonably
practicabis. The identity of any such replacement shall be as agreed by
the parties and the terms of his appointment shall, unless otherwise
agreed, e as set out in the independent Toster Contract.

If the parties fail to agree the idantity and/or terms of a replacement
Independent Tester in accordance with Clause 15.5 within ten (10}
Business Days of the original Independent Tester's appointment being
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16

17

terminated then such disagreement shall be referred for resolution in
accordance with Schedule Part 20 { Dispute Resoiution Procedure).

EQUIPMENT AND THERMAL ENERGY AND EFFICIENCY TESTING
PRCQCEDURE

16.1

The Authority and Sub-hubco sach shall comply with their respective
obligations set out in:

16.1.1  Schedule Part 11 (Equipment) in raspect of Equipment;
and

16.1.2 Section 7 of Schedule Part 6 (Construction Matters)in
respect of the Thermal Energy and Efficiency Testing
Procedure.

PRE-COMPLETION COMMISSICNING AND COMPLETION

17.1

17.2

17.3

17.4

Not less than nine (9) months before the Completion Date , Sub-hubco
shall provide the Authority with a draft of the Final Commissioning
Programme as jointly developed by the Authority and Sub-hubco, in
accordance with the provisions of Clause 17.2 and Clause 17.3. The
Authority shall provide Sub-hubco with comments on the draft Final
Commissioning Programme submitted to it within one (1) month of
recaipt of the Final Commissioning Programme. The parties shall, within
twenty (20) Business Days of receipt by Sub-hubco of the Authority's
comments agree the terms of the Final Commissioning Programme
provided that the Authority may by prior notice to Sub-hubco change the
scope and time of the Authority's Commissioning and reimburse Sub-
hubco its reasonable costs incurred as a result of such changs in scope
or time. |f the partles ara unable to agree the Final Commissioning
Programme or the change in scope or time of the Authority's
Commissioning by two {2} months before the Completion Date, the
matter shall be referred for determination in accordance with Schedule
Part 20 (Dispute Resolution Procedurs).

The Fina! Commissioning Programme shall be in accordance with the
Qutline Commissioning Programme and shaif impose no greater or more
onerous obligations on the Authority than those set out in the Outline
Commissioning Programme {uniess otherwise agreed by the Authority in
its absolute discretion). The Final Commissioning Programme shall then
replaca the Outline Commissioning Prograrmme.

The Final Commissioning Programme shall describe the steps
necessary, the party responsible for taking each of such steps and the
timing and sequence of each of such steps to ensure:

17.3.1 thal Sub-hubco's Pre-Completion Commissioning and
the Authority's Commissioning will not delay the Actual
Completion Date from occurring by the Completion Date;
and

17.3.2 that Sub-hubco’s Post Completion Commissioning and
the Authority's Post Compietion Commissioning are
completed by the Commissioning End Date.

The parties shall procure that the steps that they ars responsible for
carrying out and completing pursuant to the Final Commissioning
Programme include, in the case of Sub-huhco's activities, the activities
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described at paragraph 8.14 of tha Authority's Consiruction
Reguirements.,

17.5 Sub-hubco shall nolify the Independent Tester and the Authorily's
Representative of the date when Sub-hubco (acting reasonably)
considers that the Works will be complete in accordance with the
Autharity's Constructlon Requirements, the Compiletion Criteria and this
Agreement not less than thirty (30) Business Days prior to such
anticipated completion. Such notification shali trigger the activities of the
Independent Tester under this Clause.

17.6 The panties each undertaka to co-operate with the Independent Tester to
ensure that the Independent Tester is familiar with all necessary aspacts
of the Project for the purposes of its role as described in this Clause.

Commissioning prior to Completion Bate
17.7 Sub-hubco shail :

17.7.1 undertake Sub-hubco's Pre-Completion Commissioning
in accordance with the Final Commissioning
Programme; and

17.7.2 permit the Authority to undertake the Authorty's
Commissioning including parmitting specialist
contractors engaged by the Authority to deliver and
install equipment on such dates as agreed between the
Authority and Sub-hubco, in accordance with the Final
Commissioning Programme

and the Authority shall. undertake the Authority's Commissioning in
accordance with the Final Commissioning Programme and so as not to
cause material damage to the Works.

17.8 Sub-hubeo shall give written notice to the Independent Tester and the
Authority of the commencement of Sub-hubco's Fre-Completion
Commissioning and shall ensure that the Independent Tester and the
Authority’s Representative are invited to witness all of, and are provided
with all information they may reasonably require in relation to, Sub-
hubgco's Pre-Completion Commissioning and that the Independent Tester
is invited to comment on Sub-hubco's Pre-Completion Commissioning.

17.9 Sub-hubeo shall {or shall procure that the Contractor shall), give the
Authority access to the Facilities at such timas as may be set out in the
Final Commissioning Programme to enable the Authority to undertake
the Authority's Cormmissioning in  accordance with the Final
Commissioning Programme for the period prior to completion. When
exercising such rights the Authority shall comply with all relevant safety
procedures, which shail include any relevant construction phase plans
and health and safety plans for the construction of the Facilities, the
Contractor's Site Rules from time to ime and any reasonable directions
with regard to site safety that may be issued by or on behalf of the
Contractor's Site Manager from time to time.

Pre-Completion inspection
1710  Sub-hubco shall give the Independent Tester and the Authority's

Representative not less than fifleen (15) Business Diays' notice and not
more than thirty (30} Business Days' notice of the date upon which Sub-
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hubco considers that the Works will be complete and the tests on
compiletion required to be performed in accordance with the Finaj
Commissioning Programme will be carried out. Following receipt of the
notice specified in this Clause 17.10 {Fre-Completion Inspection} the
Authority's Hepresentative and the independent Tester shall be entitled
to inspect the Works on the date or dates reasonably specified by Sub-
hubco in accordance with this Clause 17.10 (Pre-Complation Inspection},
and to attend any of the tests on completion. Sub-hubco shall, if so
requested, accompany the Authority's Representative and the
Independent Tester on any such inspection.

Pre-Completion matters

17.11

The parties shall procure that the Independent Tester, within five (5)
Business Days of any inspection made pursuant to Clause 17.10 (Pre-
Completion Inspection), notifies Sub-hubco and the Authority of any
outstanding matters (including, without limitation, the repetition of any of
the tests on completion which are required to be carried out and passed
in accordance with the Final Commissioning Programme) which are
required to be atiended to before the Works can be considered to be
complete in accordance with the Authority's Construction Requirements,
Sub-huybco's Proposals and the Completion Criteria. Sub-hybco shall
attend to such matters and shall, if necessary, give the Independent
Tester further notices in accordance with Clause 17.10 {(Pre-Complation
inspection) (but dealing only with matters raised in the notification under
this Clause 17.11 {Fre-Completion Matters)) so that the procedures in
Clause 17.10 (Pre-Completion iInspection)) and this Clause 17.11 (Pre-
Completion Malers) are repeated as often as may be necessary to
ensure that all outstanding matiers in relation to the Works are attended
to.

Completion Certilicate

17.12

17.13

17.14

17.15

Pursuant to the terms of the Independent Tester Contract, the parties
shall procure that the Independent Tester, when he is salisfied that the
Facilities are complete in accordance with the Completion Criteria,
issues a Certificate of Practical Completion to that effect to the Authority
and to Sub-hubcoe,

Without prejudice to Clauses 17.14 and 17.17, the issue of the
Certificate of Practical Completion shall, in the absence of manifest error,
bad faith or fraud, be conclusive evidence (but only for the purpose of
ascertaining the Payment Commencement Date}), that the Facilities were
complete in accordance with the Completion Criteria on the date stated
in the Certificate of Practical Completion.

The Independent Tester shall issue the Certificate of Practical
Completion notwithstanding that there are Snagging Matters. Where
there are Snagging Matters, the parties shall procure that the
Independent Tester shall, within five (5) Business Days of the date of
issue of the Certificate of Practicat Completion, issue a Snagging Notice
which shal! specify the Snagging Matters and an estimate of the cost of
rectifying such Snagging Matters.

Foliowing the issue of a Snagging Notice, Sub-hubco shalt, in
consuiiation with the Authority's Representative and in such manner as
to cause as littie disruption as reasonably practicable to the Authority's
Post Completion Commissioning and the Authority's use of the Facilities,
rectify all Snagging Matters within fifteen (15) Business Days of the jssue
of the Snagging Notice.
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17.16

17.16A

17.17

lf, within fifteen {15) Business Days of the issue of the Snagging Nctice,
Sub-huhco has failed to rectify the Snagging Matters specified in the
Snagging Notice the Authority may by itself {or engage cthers to) carry
out the works necessary to rectify the Snagging Matters, at the risk and
cost of Sub-hubco.

it shall be open to the parties to agree (both being obliged to act
reascnably) that landscaping areas, which have not been turfed, sesded
or planted due to the growing season, can be treated as Snagging Matters
and, if so agreed, such an agreement between the partias will not prevent
the issue of the Certificate of Practical Completion. If the outstanding
Snagging Matters specified in the Snagging Motice inciude landscaping
areas which have not been turfed, seeded or planted at that stage or in
respect of which the turfing, seeding or planiing has not been laid or
carried out (as the case may be) for six (6} full Growing Months then Sub-
hubco shall be cbliged to lay the turf, seed or plant (as the case may be) in
the next appropriate growing season (where the turf has not already been
laid or the seeding or planting carried out}.

The issue of the Certificate of Practical Completion shall in no way affect
the obligations of Sub-hubco under this Agreement including in respect
of any Defects.

As-buiit specification

17.18  Within a period of sixty (60} Business Days after the issue of the
Certificate of Practical Completion, Sub-hubco shall provids to the
Authority a copy of the as-built buiiding specification, together with ail as-
buitt drawings relating to the Works.
18 POST COMPLETION COMMISSIONING

Commissioning

18.1

Sub-hubco and the Authority shali, within twenty five (25) Business Days
following the Actual Completion Date , respectively undertake and
complete  Sub-hubco's Post-Completion Commissioning and the
Authority’s Post Completion Commissioning, in accordance with the
Finai Commissioning Programme . Both parties shall, at ail times, and in
particular in the pericd between the Actual Completion Date and the
Actual Commissioning End Date , use réascnable endeavours to assist
the other party to ensure compliance with the Final Commissioning
Programme.

Information

18.2

18.3

Sub-hubco shall ensure that the Authority's Representative is provided
with all the information he may reasonably require in relation to Sub-
hubco's Post-Completion Commissioning and the Authority shaill ensure
that Subr-hubico is provided with all information Sub-hubco may
reasonably require in relation to the Authority's Past Completion
Commissioning.

If the Autharity's HRepresentative, acting reasonably, makes any
comment in relation to the carrying out of Sub-hubco's Post-Completion
Commissioning, such comments shall be taken into account by Sub-
hubco and if Sub-hubco, acting reasonably, makes any comment in
refation to the carrying out of the Authority's Post Completion
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18

18.4

Commissioning, such comment shall be taken into account by the
Authority.

On the completion of Sub-hubco's Post-Completion Commissioning and
the Authority’s Post Completion Commissioning the indepandent Tester
shall issue the Commissioning Complation Cenrlificate.

Operational Manuals

18.6

18.6

18.7

Sub-hubco shall make available on the Site to the Authority's
Representative:

18.5.1 at least eight (8} weeks prior to the anticipated Actual
Completion Date , 2 paper and 2 electronic copies of a
draft operation and maintenance manual in sufficient
detail to allow the Authority to plan for the sale and
efficient operation of tha Facilities;

18.5.2 on or before the Actual Completion Date , 2 paper and 2
electronic coples of a final draft operation and
maintenance manua! in sufficient detaif to allow the
Authority to operate and use the Faciliies saiely and
efficiently;

18.5.3 within four (4) weeks following the Actual Completion
Date , the principal aperation and maintenance manual;

in each case including all manufacturers' instructions refating to
Equipment installed by Sub-hubco.

Sub-hubco shal provide o the Authority such information after the
Actual Completion Date as relates to any Snagging Matters or
rectification of Defect as is reasonably necessary to allow for the
updating of any aof the items listed in Clause 18.5.

On termination of this Agreement (howscever arising) prior to the
provision by Sub-hubco in accordance with Clause 18.5 of the itams
listed therein, Sub-hubco shall within ten {(10) Business Days of such
termination provide a copy of any operating and maintenance manual
not yet provided (completed as appropriate to the date of tarmination) to
the Authority.

Decanting, Decemmissioning and Equipment Transfer

18.8 NOT USED.
FOSSILS AND ANTIQUITIES
Property
191 As between the parties, all fossils, antiguities, and other objects having
artistic, historic or monetary value and human remains which may be
found on or at the Site are or shall become, upan discovery, the absolute
property of the Authority.
Discovery
19.2 Upon the discovery of any such item during the course of the Works,

Sub-hubco shall:
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Action

19.3

18.4

19.5

19.6

19.2.1 immediately notify the Authority's Representative of such
discovery,

19.2.2 take all steps not to disturb the object and, if necessary,
cease any Works in so far as the carrying out of such
Works would endanger the ohject or prevent or impede
its excavation; and

19.2.3 take all necessary steps to preserve the object in the
same position and condition in which it was found.

The Authority shall procure that the Authority's Representative promptly,
and in any event within five {(5) Business Days ot raceipt of notice
pursuant to Clause 19.2.1, issues an instruction to Sub-hubco specifying
what action the Authority’s Representative requires Sub-hubco to take in
relation to such discovery.

Sub-hubco shall promptly and diligently comply with any instruction
issued by the Authority's Representative referred to in Clause 13.3
above (except and 1o the extent that such instruction constitutes an
Authority Change pursuant to Clause 13.8 below in which case the
provisions of Schedule Part 16 (Change Protocol) shall apply), at its own
cost.

if directed by the Authority's Representative, Sub-hubco shall allow
representatives of the Authority to enter the Site for the purposas ot
removai or disposal of such discovery provided that such entry shaii be
subject to the Authority complying with all relevant satety procedures,
which shall include any relevant construction phase plans and health and
safety plans for the construction of the Facliities, the Contractor's She
Rules from time to time and any reasonable directions with regard to site
safety that may be issued by or on behali of the Contractor's Site
Manager from time to time.

if, in relation to such discovery, the Authority requires Sub-hubco to ¢arry
out works {being any work of alteration, addition, demolition or extension
or variation in the Works) which are not works which would be necessary
for the purpose of compliance with Law or any Consents, it must issue
an Authority Change Notice in accordance with the provisions of
Schedule Part 16 (Change Protocol).
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PART 4: QUALITY ASSURANCE

20

QUALITY ASSURANCE

Quality Plans and Systems

2041

20.2

20.3

204

20.6

Sub-hubco shall procure that ali aspects of the Project Operations are
the subject of quality management systems in accordance with the
provisions of this Clause 20 {Qualify Assuranca).

The quality management systems referred to in Clause 20.1 above shall
be reflected in appropriate quality plans, the standard of which shall be
consistent with BS EN I1SO 9001 or 9002 (as the case may bse) or any
enuivalent standard which is genarally recognised as having replaced
them (or either of them}.

Without limitation to the generality of Clause 20.2, there shall ba:
20.3.1 a Design Quality Plan;
20.3.2 a Construction Quality Plan; and
70.3.3 a Services Quality Plan for each Service,

providad that the Design Quality Plan and the Construction Quality Plan
may be incorporated into one document.

Sub-hubce shall procure that the Project Operations are carried out in
compliance with the Quality Plans. All Quality Plans shall be submitted
to the Authority's Representative in accordance with Schedule Part 8
(Review Procedure) and Sub-hubco shall not be entitied to implement or
procure the jmplementation of any Quality Plan unless Sub-hubco is
enlitied to procead with such implementation pursuant to Schedule Part
B (Review Procedure).

Sub-hubco shall implement the quality management systems referred to
in Clause 20.1 and shall procure that:

20.5.1 the Contractor implements the Design Quality Plan;

20.5.2 the Contractor implements the Construction Quality
Plan;

20.5.3 each Service Provider implemnenis the relevant Services
Quality Plan for each Service being provided by that
Service Provider.

Where any aspect of the Project QOperations is performed by more than
one contractor or subcontractor, then the provisions of this Clause 20
{Quality Assurance) (in so far as reievant or appropriate to the activities
to be performed by such contractor or subcontractor} shali apply in
respect of each aof such contractors or subcontractors, and references in
this Clause 20 (Quality Assurance) to the "Contractor” or the "Service
Provider" shall be construed accordingly. To avoid doubt, this Clause
shaill not be construed as requiring subcontractars of the Contractar or
the Service Provider to have their own quality plans but only to comply
with the Doesign Quality Flan and the Construction Quality Plan or the
relevant aspects of the Services Quality Plan (as the case may be).
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20.7

20.8

Sub-hubco shall from time to time submit to the Authority's
Representative in accordance with Schedule Part 8 (Review Procedure)
any changes to any of the Cluality Plans required for such Quality Plan to
continue io comply with the requirements set out in Clause 20.2. The
Autharity's Representalive may raise comments on any such proposed
change oniy on the grounds set out in paragraph 3 of Schedule Part 8
{Reoview Procedure).

If there is no objection under Schedule Part 8 (Review Procedure} to a
change to any Quality Plan proposed pursuant to Clause 20.7, the
Cluality Plan shall be amanded to incorporate such change.

Quality Manuals and Procedures

20.9

if any Quality Plan refers to, relies on or incorporates any quality manual
or procedure, then such guality manuat or procedure or the relevant
parts of it shail be submitted to the Authority's Representative at the time
that the relevant Quality Plan or part of (or change to} a Quality Plan is
submitted in accordance with Schedule Part 8 {Review Pracedure), and
the contents of such quality manual or procedure shall be taken inta
account in the consideration of the relevant Quality Plan or pari of {or
change to) a Quality Pian in accordance with Schedule Part 8 {Review
Procedure).

Quality Managemeni

2010

Sub-hubco shall maintain a quality management system which shall:

20.10.1 ensure the effective operation of the guality systems
described in this Clause 20 {Quality Assurance),

20.10.2 cause an audit of the quality systems at regular intarvals
and the findings of such audit will be reported to the
Authority's Representative;

20.10.3 require review of all quality systems at intervals agreed
with the Authority's Representative to ensure their
continued suitability and effectiveness;

20.10.4 require lialson with the Authority's Representative on all
matters relating to quality management; and

20.10.5 require production of reports and their delivery ta Sub-
hubco.

Quality Manitoring

20.11

The Authority's Representative may carry out audits of Sub-hubco's
quality management system (including alt relevant Quality Plans and any
guality manuals and procedures) to establish that Sub-hubco is
complying with Clauses 20.1 and 20.3. The Authority’s Representative
may carry out such audits at approximate intervals of three (3) months
and may carry out other periodic monitaring, spot checks and auditing of
Sub-hubco's quality management systems. Sub-hubco shalt procure
that the Authority's Representative shail have an eguivalent right in
respect of the Contractors and the Service Provider's guality
management systems. Sub-hubco shall co-operate, and shalt precure
that any Sub-Contractor co-operates, with the Autheority's Representative
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including providing him with all information and documentation which he
reasonably requires in connection with his rights under this Clause.
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PART 5: ICT ACCESS

21

ICT ACCES

211

21.2

21.3

214

21.5

Not less than four {4) months prior to the Completion Date, the Authority
may serve a notice on Sub-hubco and the independent Tester specifying
the date on which it requires access to the Site to carry out the ICT
Works.

Following receipt of a notice issued by Sub-hubco in accordance with
Clause 17.5, and provided that the Authority has served a notice in
accordance with Clause 21,1 above, the Authority shall procure that the
independent Tester inspects the Works no less than five (5) Business
Days prior to the date on which the Authority requires access to carry out
the ICT Works to confirm that the ICT Works Conditions have been
satisfied and Sub-hubco shall take such steps as are reasonably
necessary to faciiitate such inspection.

I following an inspection pursuant to Clause 21.2, the Independent
Tester cannot confirm that the ICT Works Conditions have been satisfied
then Sub-hubco shall take such steps as are reasonably necessary to
ensure that the ICT Works Conditions are satisfied as soon as
practicable and to faciltiate as many further inspections by the
Independent Tester as may be necessary to aliow the Independent
Tester to confirm that the ICT Works Conditions have hbeen satisfied,

if the Independent Tester confirms that the ICT Works Conditions have
been satisfied, then during the period from the ICT Access Date until the
date of completion of the ICT Works or, if earlier, the Actual Completion
Date, the Authority andfor any Authority Party shall, subject to Clause
21.5, have the right at all imes during normal working hours of accass
to, and egress from the ICT Areas together with the right to occupy and
remain on the ICT Areas for the purpose of carrying out the iICT Works.
For the avoidance of doubt, Sub-hubco shail have no obligations to
supervise or provide attandance or other support in relation to any
persons exercising such access rights, save in respect of shared welfare
faciiies and otherwise to the extent required pursuant to the CDM
Regulations.

The Authority shall:

21,51 before commencing the ICT Works, obtain any
necessary Consents required for the ICT Works, if any;

21.5.2 comply and/or procure that any persons exercising the
rights of access granted pursuant to this Clause 21 shall
comply with the Contractor's Site Rules, the reasonable
instructions of the Contractor's Site Manager in
accordance with Clause 17.9 and such other reascnable
regulations as Sub-hubgo may from time to time make
as to means of access and times of access, hours of
working, health and safety, protection of the Warks,
parking of vehicles and security while exercising such
rights;

21.53 following the ICT Access Date, proceed and/or procure
that any persons exercising the rights of access granted
pursuant to this Clause 21 shall proceed with all dug
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21.6

diligence to carry out and compilete the ICT Works in
accordance with legislation and Good Indusiry Practice
and without prejudice to the foregoing use all
reasonable endeavours fo ensure that the ICT Works
are complated no later than the Actual Completion Date;

21.5.4 be responsible for remaving from the Site all debris,
waste, packaging and surplus materials associated with
the ICT Works,

The parties acknowledge and agree that the exarcise or failure to
exercise any of the rights or cbligations of aither party set aut in this
Ciause 21 shaii not prevent Sub-hubca from otherwise aghieving Actual
Complation in accordance with Clause 17.
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PART &: SERVICES

22

THE SERVICES

General obligations

221

Throughout the Operational Term Sub-hubco shall provide {or procure
that the Service Provider providas) the Services in accordance with:

221.1 the Service Level Specification;
22.1.2 the Method Stalements; and
22.1.3 the terms of this Agreement.

To avwoid doubt the obligations in Clauses 22.1.1, 22.1.2 and 22,1.3 are
independent obligations and:

22.2,1 the fact that Sub-hubco has complied with the Method
Statements shall not be a deferice to an allegation that
Sub-hubco has not satisfied the Service Level
Specification; and

22.2.2 the fact that Sub-hubco has complied with the Service
Level Specification shall not be a defence to an
allegation that Sub-hubco has not satisfied the Method
Statements:

provided that where there is any conflict between the Service Level
Specification and the Method Statements the Authority shall be entitied {in
its sole discretion) to decide which shall take precedence and inform Sub-
hubco of its decision and Sub-hubco shall, at its own cost, be obliged io
Impiement the Authority's decigion.

Commencement and phase in of Services

22.3

Sub-hubco shail procure that the prowision of the Services commeances
on the Actual Completion Date .

Sub-hubco Services Changes

224

22.5

Sub-hubrco may at any time submit to the Authority's Representative in
accordance with Schedule Part 8 {(Review Procedure) proposals for
amendments to or substitution for the Method Statements or any part of
them. it there is no comment on such propcsed amendment or
substilution (on the grounds set out in paragraph 3 of Schedule Part 8
{Review Pracedure)), then the Method Statements as so amended or
substituted shall be the Method Statements for the purposes of this
Agreement, subject to any further amendment or substitution to which
there has been no comment in accordance with Schedule Part 8 (Review
Pracedure).

To avoid doubt, an amendment t¢ or substitution for the Method
Statemants proposed pursuant to Clause 22.4 shall not be a Quaiifying
Change entitling Sub-hubco to any payment (or other compensation} or
to any relief from the performance of its obligations under this
Agreement.
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No disruption

226 Sub-hubico shall perform the Services so as to co-ordinate with the
Authority's operations on the Site and/or in the Facilities and shall take
all reasonable care to ensure that it does not interfere with the
operations of the Authority or any Authority Party.

23 MAINTENANCE

Programmed Maintenance Works

231

23.2

23.3

23.4

No iater than two (2) months prior to the Gompletion Date Sub-hubco
shall submi to the Authority's Represeniative in accordance with
Schedule Part 8 (HAeview Frocedure} a Schedule of Programmed
Maintenancs for the period from the Completion Date to the expiry of
that Contract Year.

Not later than two (2) months prior to the commencement of each
Contract Year thereafier Sub-hubco shall submit o the Authority's
Representative in accordance with Schedule Part B (Review Pracedure)
a Schedule of Programmed Maintenance for the next succeeding
Contract Year.

Each Schedule of Programmed Maintenancea shail contain the following
information (the "Programmed Maintenance Information"):

23.3.1 details of the proposed start and end dates for each
period of Programmed Maintenance, the works to be
carried out and the proposed hours of work; and

23.3.2 details of any effect of the Programmed Maintenance on
the delivery of any of the Services and/or the activities of
the Authority,

Not later than fifteen (15) Business Days prior to the commencement of
any quarter (baing a three month period commencing on 1 April, 1 July,
1 October or 1 January), Sub-hubco may submit to the Authority's
Representative for approval in accordance with Schedule Part B (Review
Procedure) a revision to the Schadule of Programmed Maintenance for
the Contract Year in which the relevant quarter falls showing the affect of
the proposed changes to the Programmed Maintenance information. If
the Authority's Representative does not raise comments on such
proposed revision in accordance with Schedule Part 8 (Review
Frocedure), the Schedule of Programmed Maintenance as revised shall
become the Schaedule of Programmed Maintenance in respect of that
quarter.

Where the Authority's Representative raises comments in respect of any
Programmed Maintenance periods and/or hours of work shown in a
Schedule of Programmed Maintanance in accordance with paragraph 3
of Schedule Part 8 (Review Pracedure), he shall indicate whether, and if
50 when, the Programmed Maintenance can be re-scheduted and Sub-
hubco shall amend the relevant Schedule of Programmed Maintenance
accordingly.

Programmed and Unprogrammed Maintenance

23.6

Sub-hubco shall not carry oul any Programmed Maintenance or
Unprogrammed Maintenance Works save:
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23.7

23.8

23.9

23.6.1 in accordance with a Schedule of Programmed
Maintenance 1o which no objection has been made
under Schedule Pant 8 (Review Procedurg) or, where
comment has been ralsed in respoct of the Programmed
Maintenance periods and/or time, the Schedule of
Programmed Maintenance has been amended pursuant
to the Service Level Specification;

23.6.2 in accordance with the procedures set out in Clause
23.8; or

23.6.3 in an emergency, in accordance with Clause 23.9.

Notwithstanding that there has been no objection to a Schedule of
Programmed Maintenance, the Authority's Hepresentative may, at any
time, require Sub-hubco to accelerate or defer any Programrned
Maintenance by giving written notice to Sub-hubco, {unless otherwise
agreed) not less than twenty {20} Business Days prior to the scheduled
date for carrving out such Programmed Maintenance, which notice shall
set out the time and/or periods at or during which the Authority requires
the Programmed Maintenance to be performed. Sub-hubco shall notify
the Authority of the amount of any additional reasonable casts which it
will incur as a direct consequence of such acceleration or deferment (the
‘Estimated Increased Maintenance Costs®) within five (5) Business
Days of tha receipt of tha written notice advising of the requirement for
an acceleration or deferment of the Programmed Maintenance. The
Authority shall, within a further period of five {5) Business Days fallowing
receipt by the Authority of notification of the amount of the Estimated
Increased Maintenance Costs, at the Authority's option, either confirm or
withdraw its request to acceterate or defer the Schedule of Programmed
Maintenance. If the Authority does not respond within this five (8)
Business Day period, the request shall be deemed to have been
confirmed. The Authortity shall reimburse Sub-hubco the direct and
reasonable costs actually incurred by Sub-hubco as a consequence of
such acceleration or deferment up to, but not exceeding, the amount of
the Estimated Increasad Maintenance Costs.

if, in circumstances other than an emergency, the need arises for
Maintenance Works (excluding any works of a de minimis nature in
respect of which the parties have agreed this Clause 23.9 shall not apply
and excluding warks carried out for the purpose of Rectification, which
shall take place in accordance with the provisions of Schedule Part 14
{Paymeni Mechanism)), which are not scheduled to be carried out as
part of the Programmead Maintanance (*Unprogrammed Maintenance
Work"), Sub-hubco shall not ¢carry out any Unprogrammed Maintenance
Work unless and until the Authority's Representative has approved the
proposed commencement date, the proposed hours of work and
estimaled duration of the requisite Unprogrammed Maintenance Works
in accordance with the provisions of paragraph 2.9 of Schedule Part 8
(Review Procedure). Nathing in this Clause 23.8 {including any approval
of the Authority pursuant to Schedule Part B (Review Procedure) shall
prevent the Authority from making any deductions in calculating the
Monthiy Service Payments pursuant to the Payment Mechanism.

if, as a result of an emergency, the need arises for Unprogrammed
Maintenance Works, Sub-hubco may cary out such Unprogrammed
Maintenance Works provided that Sub-hubco shall notify the Authority’s
Representative as soon as possible {and in any event within four {4)
Business Days of the occurrence of the emergency) of the extent of the
necessary Unprogrammed Maintenance Works and the reasons for
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them. Sub-hubco shall take all reasonable steps to minimise the
duration of such Unprogrammed Maintenance Warks. Nothing in this
Clause 23.9 shall prevent the Autharity fram making any deductions in
calculating the Monthly Service Payments pursuant to the Payment
Mechanism.

23,10  Where Programmed Maintenance scheduled to be c¢arried out in
accordance with the Schedule of Programmed Maintenance has been
deferred by the Authority's Representative under Clause 23.7, Sub-
hubco shall not be treated as having failed to perform the relevant
Service on account of the condition of the Facilities or any part of them
from the time the Programmed Maintenance was scheduled to have
been completed until the time the deferred Programmed Maintenance
was scheduled to have been completed, but not afterwards, provided
always, to avoid doubt, that Sub-hubco shaill not be relieved from the
consequences of any failure to maintain the Facilities in respect of any
period prior to the period for performing the particular work according to
the Schedule of Programmed Maintenance.

5 Year Maintenance Plan

23.11  Sub-hubco shall deliver to the Authority's Representative not less than
thirty (30) Business Days prior to the Completion Date, and thereafter
nat less than thirty (30) Business Days prior to the commencement of
each Contract Year the latest version of the 5 Year Maintenance Plan.

23,12 The Authecrity shall have a right to inspect the Facilities and the
Maintenance Works to ensure that the Facilities are being maintained in
accordance with the Service Level Specification and that the Facilities
comply with the Autharity's Construction Requirements and Sub-hubco's
Proposals throughout the Project Term. The Authority may appoint an
independent third party for the purposes of carrying out any such
inspection and shall make known the findings to Sub-hubco and the
Funders. The parties shall then meet to discuss any implications of such
findings and any steps that are necessary to remedy any failure to
comply with such obligations. Sub-hubco shall {subject to Clause 33
{Change Protoco)) take into account such discussions in the next
Schedule of Programmed Maintenance so that any failure to comply with
such obligations shall be remedied.

Authority’s Maintenance Obligations
23.13  The Authority's Maintenance Obligations are as follows:

23.13.1 not less frequently than once in every ten {10} years
from the Actual Completion Date, in a gaood and
workmanlike manner to make good plaster and other
interior waill and ceiling finishes and decaration in all
such parts of the interior of the Functional Areas as were
piastered, finished and/or decorated by Sub-hubco as
part of the Works or in implementing an Authority
Change;

23.13.2tc renew and replace all carpets and other non-
permanent floor coverings in the Functional Areas
provided by Sub-hubco as part of the Works or in
implementing an Autherity Change;
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2314

23.15

23,16

23,13.3 to resurtace/restore the finish of all semi-permanent floor
finishes that are subject to wear such as wood floors in
the Functional Areas provided by Sub-hubco as part of
the Works or in implementing an Authority Change;

23.13.4 to maintain anything provided by the Authority under a
Derogated Low Value Change; and

23.13.510 ensure that ail portable electrical appiiances that are
connected to the electricity supply in the Facilities by the
Authority and Authority Parties have been tested in
accordance with Law and the "Code of Practice for In-
service inspection and Testing of Electrical Equipment”
published from time to time by the Institution of Electrical
Engineers.

Subject to Clause 23.21, the Authorlty must carry out and periorm the
Authority's Maintenance Obligations or procure that the Authority’s
Maintsnance Obligations are carried out and performed as offen as
required by Clause 23.13 and in accordance with Good Industry
Practice. Without prejudice to the Authority’s rights under Clause 23.7,
the Authority's Maintznance Obligations must be scheduled by the
Autherity so as not to interfere with Sub-hubco carrying out Programmed
Maintenance in accordance with the Schedule of Frogrammed
Maintenance and/or interfere with Sub-hubco carrying out
Unprogrammed Maintenance Work in accardance with Clause 23.8.

If the Authority is in breach of Clause 23.14, Sub-hubco may, while the
breach Is continuing, give a notice to the Authority requiring it to carry out
the relevant Authority Maintenance Obligations. If the Authority:

23.15.1 does not reply to Sub-hubco in writing within ten {10}
Business Days of the date of Sub-hubco’s notice with a
programmme for carrying out the relevant Authority '
Maintenance Obligations within a period of time that is
réasohable having regard to the nature of the breach,
the reasonably foreseeable consequences of non-
performance of the relevant Authority Mainienance
Obligations for the Services and Sub-hubco’s obligations
under this Agreement; or

23.15.2 having provided such a programme, does not comply
with it,

Sub-hubco shall be entitled to perform the Authority's Maintenance
Obligations so far as necessary to prevent any reasonably foreseeable
adverse elfect on the Services andfor Sub-hubco’s obligations under this
Agreement consequent upon the non-performance of the relevant
Authority Maintenance Obkgations.

Sub-hubco shall not carry out any Sub-hubco’'s Remedial Services
uniess and until the Authorily’s Representative, pursuant to this Clause
23.16, has approved or is deemed to have approved or has specified the
proposed commencement date, the proposed hours of work and the
estimated duration of Sub-hubco’s Remedial Services (together the
“SAS Timetable”). Sub-hubco must give the Authority not less than
twenty {20} Business Days notice of its proposed SRS Timetable. If the
Authority's Representative considers that the proposed SRS Timetable is
not consistent with the orinciples set out in Appendix 2 to Schedule Part
8 (Review Procedure}, he may specify an alternative SRS Timetable that
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23.17

23.18

23.19

23.20

23.21

23.22

is consistent with thase principles, which shall be as near to the SRS
Timetable proposed by Sub-hubco as reasonably practicable. B the
Authority’s Representative fails either to approve Sub-hubco’s proposed
SRS Timetable or to specity an alternative SRS Timetable within ten {10)
Business Days of recaipt of Sub-hubco’s proposed SRS Timetable, he
shall be deemed to have approved it.

The Authority must allow Sub-hubco and relevant Sub-hubco Parties
access to the Site and the Facilities:

23.17.1for the purpose of monitoring the carrying out of
Authority's Maintenance Obligations; and

23.17.2 in accordance with the approved SRS Timetable for the
purpose of carrying out any of Sub-hubco's Remedial
Services,

if the Authority does not allow access to the Site and/or the Facilities as
required pursuant to Clause 23.17.2, or otherwise prevents or interferes
with Sub-hubco and any relevant Sub-hubco Party performing the SRS
Remedial Works, Sub-hubco may propose a new SRS Timetable in
respect of the relevant Sub-hubico’s Remedial Services and Clause
23.16 shall apply.

In carrying out and performing Sub-hubco’s Remedial Services, Sub-
hubco must comply with the standards applicable to the relevant
Authority's Maintenance Obligations and Good industry Practice and
must use reasonable endeavours to match colours and other tinishes to
those that currently exist in the relevant pan or parts of the Facilities.

The Authority must reimburse Sub-hubco all reasonable costs that it
incurs in carrying out and performing Sub-hubce's Remedial Services In
accordance with this Clause 23,

Notwithstanding the terms of Clauses 23.14 to 23,19 above, Sub-hubco
is responsible for:

23.21.1 making good any defects in plaster and other Interior
wall and celling finishes and decoration provided by Sub-
hubco as part of the Works or in implementing an
Authority Change, caused by defective design or
workmanship in the carrying out of the Works or in
implementing the Authority Change; and

23.21.2making good any defects in plaster and other interior
wal and ceiling finishes and decoration provided by Sub-
hubco as part of the Warks or in implementing an
Authority Change (whether or not these have
subsequently been replaced or renewed by the
Authority)  consequential  on any Programmed
Maintenance or Unprogrammed Maintenance or any act
or omission of Sub-hubco.

The Authority and Sub-hubco shall co-operate with each other to
coordinate any activities that the Authority proposes to undertake to
implement any of the Authority’s Maintenance Obligations and Sub-
hubco’s Programmed Maintenance and Sub-hubco must include the
Authority's  intentions with regard to performing the Authority's

a6
Live: 30113256 v 1



Maintenance Obligations in the Schedule of Programmed Maintenance
for each Coniract Year,

Energy for Repairs

23.23

23.24

23.25

Subject to Clause 23.24, the Authority is entitled to be reimbursed by
Sub-hubca for costs incurred by the Authorfty for Utilities supplied to the
Facilities during the Operational Term that are consumed in the process
of Sub-hubico or any Sub-hubco Party carrying out operations to rectify
an Availahility Failure.

For the purpose of applying Clause 23.23 the cost of each Utility shall be
considered separately and Clause 23.23 shall not apply if the costs
concerned, in respeci of the particular Availability Faiiure, do not exceed
the daily average cost based on bills pald by the Authority to the supplier
of the relevant Utllity to the Facilifies over the most recent 12-month
period for which figures are available. if the particular Availability Failure
cceurs prior to the first anniversary of the Actual Completion Date then
the daily average cast based on bills paid by the Authority to the supplier
of the relevant Utility shall be calculated by reference to the period from
the Actual Completion Date to the date of the Availability Failure.

Where tha Authority claims reimbursement of Utilities costs pursuant to
Clause 23.23 it must reasonably estimate those costs using all available
evidanee and send Sub-hubc¢o a statement showing its calculation of the
amount claimed along with s supperting evidence, Unless Sub-hubco
disputes the statement within ten (10) Business Days of receipt, the
Authority will be entitled, to set-off pursuant to Ciause 34.6, the amount
claimed.

24 MONITORING OF PERFORMANCE

Maonitaring

241

242

In carrying out the Services, Sub-hubco shall, and shall procure that all
Sub-hubco Parties and any other psrsons for whom it is responsible
shall, comply with the provisions of Schedule Pant 12 {Service
Requiraiments).

Sub-hubco shall be responsible for monitoring its performance of this
Agreement during the Operational Term, in the manner and at the
frequencies set out in Schedule Part 12 {Service Requirements). Sub-
hubce shall provide the Authority's Representative with relevant
particulars of any aspects of its performance which fail to meet the
requirements of this Agreement {uniess otherwise notified in writing by
the Authority). The Authority may at all reasonable times observe,
inspect and satisfy itseif as to the adequacy of the monitoring procedures
{including without limitation carrying out sample checks).

Grounds for Warning Notices

24.3

If at any time during the Operational Term (other than by reasen of a
Force Majeure Event, a Relief Event or an Emergency):

24.3.1 the total Deductions for any Contract Month amount to
more than 0.31 per cent of the Annual Service Payment
for the current Contract Year; or
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24.3.2 the total Deductions in each of any three Coniract
Months in any six consecutive Contract Months amount
to more than 0.23 per cent of the Annual Sarvice
Payment for the current Contract Year:

the Authority's Representative may serve a Warning Notice on Sub-hubco,
provided always that, to give Sub-hubco time to take appropriale
rectification measures, the Authority's Representative shall not be entitied;

(a) {0 serve mora than one Warning Notice in
any month;
(b} to serve a Warning Notice in any two

consecutive months to the extent that the
same event has contributed fo the Authority’'s
right to serve the Warning Notice, but
provided that Sub-hubco demonstrates to the
Authority that if has taken all reasonable
steps to remedy the cause of that event.

Warning Notices Disputes

24.4 If Sub-hubco disputes that the Authority was or is entitied to serve a
Warning Notice, Sub-hubco may refer that dispute for determination
under the Dispule Hesolution Procedure for resolution. If, after the
Authority’s HRepresentative issues a Warning Notice, the parties
subsequently agree, or il is determined under the Dispute Resolution
Procedure that the VWarning Notice was served without Justification, that
Warning Notice shall be recailed or shall be cancelied and deemed not
to have been served.

Authority's remedial rights

245 The provisions of Clauses 24.6 to 24.9 (inclusive) shall apply if the
Authority, acting reasonably, considers that it needs to take action in
connection with the Services:

24.51 because of an immediate and serious threat to the
health or safety of any user of the Facilities; or

245.2 to prevenl or address material interruption in the
provision of one or more of the Services; or

24.5.3 because of a risk of the ability of the Authority to provide
the relevant Community Services being prejudiced to a
material degree.

24.6 If eny of the circumstances set out in Clause 24.5 arise (without
prejudice to its rights under Clause 40 (Sub-fiubca Event of Defaulf) or
any other express righis under this Agreement} and the Authority wishas
to take action (either by itself or by engaging others), the Authority shall
notify Sub-hubce in writing of the following:

24.6.1 the action it wishes to take;
24.6.2 the reason for such action;

24.6.3 the date it wishes to commence such action;
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24.7

24.8

24.9

24.6.4 the time period which it believes will be necessary for
such action; and

24.6.5 to the extent practicabie, the effect on Sub-hubco and its
obligation to provide the Services during the period such
action is being taken.

Foliowing service of such notice, the Authority shall take such action as
has been notified under Clause 24.6 and any consequential additional
action as it reasonably believes is nacessary (together, the “Required
Action”) and Sub-hubco shall give all reasonable assistance to the
Authority while it is taking the Required Action. To the extent that the
Autherity performs any of the cbligations of Sub-hubco hersunder or
undertakes tasks that wouid otherwise be undertaken hy Sub-hubco
pursuant to this Agreament, the Authority shall perform such obligations
or undertake such tasks to the same standard as would be required of
Sub-hubeo under the terms of this Agreement.

If the Required Action is taken other than as a rasu't of a breach by Sub-
hubco of its obligations under this Agreement, then for so long as and to
the extent that the Required Action is taken, and this prevents Sub-
hubco from providing any part of the Services:

24.81 Sub-hubco shall be relieved from its obligations to
provide such part of the Services; and

24.8.2 In respect of this period in which the Authority is taking
the Required Action and provided that Sub-hubco
provides the Authority with reasonable assistance {such
assistance to be at the expense of the Authority to the
extent that additional costs are incurred), tha Monthly
Sarvice Payments due from the Authority to Sub-hubco
shall equal the amounts that Sub-hubco would receive if
it ware satlsfying all of its obligations and providing the
Services affected by the Hequired Action in full over that
period and the Authorty shall indemnify Sub-hubco
against all Direct Losses sustained by Sub-hubco as a
result of the Authority taking the Required Action.

if the Required Action is takan as a result of a breach by Sub-hubco of
its obligations under this Agresment, then for so iong as and to the
extent that the Required Action is taken, and this prevenis Sub-hubco
fron providing any part of the Setvices:

24.9.1 Sub-hubco shal! ba refieved of its obligations to provide
such part of the Services; and

24.9.2 in respect of the period in which the Authority Is taking
the Required Action, the Monthiy Service Payments due
from the Authority to Sub-hubco shall equal the amounts
Sub-hubco would receive if it were satisfying all of its
obligations and providing the Sarvices affected by the
Required Action in full over that period, less an amount
equal to all of the cosls incurred by the Authority in
taking the Required Action (including, without limitation,
an appropriate sum in respect of general staff costs and
overheads).
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Emergencies

2410

2411

if an Emergency arises during the QOperational Term which cannot be
deait with by performance of the Services, the Authority may instruct
Sub-hubco to procure that such additional or aiternative services are
undertaken by Sub-hubco as and when required by the Authority to
ensure that the Emergency is deait with and normal operation of the
Facility resumes as soon as is reasonably practicable.

The cost of any additional or altemative sarvices provided by Sub-hubco
under Clause 24.10 shail be bomme by the Authority and paid in
accordance with Clause 34 (Payment). The Authority will not be entitied
to levy Deductions in respect of any failure to provide the Services to the
extant that such failure arises by reason of Sub-hubco's compliance with
Clause 24.10.

25 TUPE AND EMPLOYMENT MATTERS

Mo Empioyee Transfer

251

25.2

The Authority and Sub-hubco agree that there ars no individuals
presently employed by the Authority or any other sub-contractor of the
Authority whose contracts of employment will, by virtue of the transfer to
Sub-hubgo of responsibility for provision of (or procuring the provision by
Service Providers of) any of the Services in agcordance with this
Agreement and In accardance with the Transfer Regulations, have effect
after the date ar dates of such transfer as agreed by the parties {each a
“Relevant Service Transfer Date™) (or at any other time) as if originally
made between those persons and the relevant Service Provider.

If it is subsegquently agreed or determined that there are persons
presently employed by the Authority or any other sub-contractor of the
Authority whose contracts of employment do have effect after the
Relevant Service Transfer Date as if originally made betwesn those
persons and the relevant Service Provider (*Transferring Staff*) then:

25.2.1 the Authority shall within ten (10) Business Days of the
date on which it was so agreed or determined have the
opportunity to offer or procure the offer of a position as
an employee of the Authority to some or afi of the
Transferring Staff;

25.2.2 Sub-hubco shali procure that no person to whom the
Authority has offered a position in accordance with
Clause 25.2.1 shall be dismissed by reason of
redundancy until the period for acceptance of such offer
has expired and the person in question has not accepted
such offer; and

25.2.3 subject to Clauses 25.2.1 and 25.2.2, Sub-hubco or any
Service Provider shall be entitled to dismiss any or all of
tha Transferring Staff by reason of redundancy provided
that Sub-hubco shall use and shali procure that any
Service Provider shall carry out In the required manner
any obligation to consult with the Transferring Staff or
any of them, or their respective representatives, and
shall use all reasonable endeavours to mitigate the
amount of any costs payable in respect of the
Transferring Staff or their dismissal.
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The Authority shall indemnify Sub-hubco against any casts referred to in
Clause 25.2.3 reasonably incurred by Sub-hubeo {or by a relevant Service
Provider and for which Sub-hubco is responsibis) and shall reimburse any
costs reasonably and properly incurred by Sub-hubco or the Service
Provider in employing any Transferring Staff prior to the expiry of the
period referred to in Clause 25.2.3.

Compliance with Legisiation and Authority Policies

25.3 Sub-hubco shall comply and shall procure that each Service Provider
and all persons employed or engaged by a Service Provider in
connaction with the provision of any Service shall comply at all times
with the Law on health and safety at work and on anti-discrimination and
equal opportunities.

25.4 Sub-hubco shall procure that each Service FProvider takes all reasonable
steps to procure that all persons including any employed or engaged by
a Service Provider in connection with the provision of any Service shall,
so far as applicable, comply with the Authority Policles as regards health
and safety at work {including the Authority Policy regarding smoking) and
with those relating to anti-discrimination and equai opportunities
{including those relating to harassment). Sub-hubco also shall take and
shall procure that every Service Provider shall take all such steps as the
Authority may reasonably require, which shall include co-operation with
action proposed or taken by the Authority, to ensure that the Authority
complies with its duty under Section 3{1) Health and Safety at Wark Act
1974 regarding the conduct of the undertaking of the Authority.

Sub-hubco Indemnilies

255 Sub-hubco shall indernnify and keep indemnified in full the Autharity and,
at the Authority's request, each and every service provider who has or
shall provide any service equivalent to any of the Services against:

2551 claims in respect of all emoluments and ali other
contractual or statutory payments unpaid by Sub-hubco
or a Service Provider to any person entitled to such
payments from Sub-hubco or a Service Provider who is
or has been employed of engaged by Sub-hubco or any
Service Provider on or after the Relevant Service
Transfer Data but prior to the date of expiry or
termination of this Agreement, and all income tax and
pension and national insurance contributions payable
thereon; and

25,5.2 insofar as Clause 25.5.1 does not apply, all Direct
Losses incurred by the Authority as a result of any claim
against the Authority in respect of any liability to any
person who is or has been employed or engaged
{(whether as a consequence of the Transfer Regulations
or of the provisions of this Clause 25} by Sub-hubco or
any Service Provider in connection with the provision of
any of the Services, where such claim arises as a result
of any act or omission of Sub-hubco or the Service
Provider occurring after the Relevant Service Transfer
Date and before the expiry or termination of this
Agreement;

BUT the indemnities in Clauses 25.5.1 and 25.5.2 shall not apply to the
extent that the claim arises from a wrongfui act or omission of the

41
Live: 30113256 v 1



28

258

Authority or is in respect of sums for which the Authority is liable pursuant
to Clause 25.2.

Clause 49.3 (Conduct of Claims) of this Agresment shall apply whers
any claim is made in respect of the indemnities given by Sub-hubco
under Clause 25.5 (Sub-hubca Indemnifies).

Paosition an expiry or earlier termination of this Agreement

257

25.8

259

25.10

On the expiry or earker termination of this Agreement, the Authority and
Sub-hubco agree that it is their intention that the Transfer Regulations
shall apply in respect of the provision theraafter of any service equivalent
to a Service but the position shall be detsrmined in accordance with the
Law at the date of expiry or termination as the case may be and this
Clause is without prejudice to such determination.

Sub-huben shall not and shall procure that no Service Provider shall
make any material change to the terms and conditions of employment of
any person employed in the provision of any Service, transfer any
person employed in the provision of any Service to another part of its
business, or materially increase or decrease the number of such
persons:

25.8.1  within the period of twelve months immediately
preceding the expiry of this Agreement, or

25.8.2 within the period of twelve months before the termination
of this Agreement or, if shorer, during the period of
notice of termination

without the Authority's consent {which shall not be unreasonably withheld},
except if such change is required by Law.

if the Transfer Regulations do not apply on the expiry or earlier
termination of this Agreement, the Authority shall ensure that each new
provider of a service equivalent to a Service on or aftet the expiry or
earlier termination of this Agreement (including the Authority) shall offer
employment to the persons employed by Sub-hubco or a Service
Provider in the provision of the Service immediately before the expiry or
earfier termination of this Agreement and shall indemnify Sub-hubco or a
Service Provider for Direct Lossas any of them may suffer or incur as a
result of its failure to do so, and for any costs, claims or liabilities for
redundancy payments (whether statutory or contractual).

If an offer of employment is made in accordance with Clause 25,9 the
employment shaill be on the same terms and conditions as applied
immediately before the expiry or earlier termination of this Agreement
including fult continuity of employment, except that the Authority or other
new service provider may at its absolute discretion not offer such terms
and conditions if there has besn any change to the terms and conditions
of the persons concerned in breach of Clause 25.8.

NOT USED

42
Live: 30113256 v 1



27

SITE SECURITY AND PERSONNEL ISSUES

Access

271

27.2

27.3

27.4

The Authority shall have the right to refuse admittance io, or order the
removal from, the Faciliies of any person empioyed by {or acting on
behalf of}) Sub-hubco, any Sub-hubeo Panly or any sub-contractor whose
presence, in tha reasonable opinion of the Authority, is likely to have a
material advarse sffect on the provision by the Authority of the ralevant
Community Services at the Faciliies or who is not a fit and proper
person to be in the Faciities.

Action taken under Clause 27.1 shall forihwith be confirmed in writing by
the Authority to Sub-hubco and, to avoid doubt, shall not relieve Sub-
hubco of any of its obligations under this Agreement,

i and when so directed in writing by the Authority, Sub-hubco shall
within twenty (20) Business Days provide a list of the names and
addresses of all persons it expects may require admission in connection
with this Agreement, to any premises occupied hy the Authority,
specifying the capacities in which those persons are concarned with this
Agreement and giving such other particulars as the Authority may
reasonably require.

The decision of the Authority as to whether any person is to be rafused
admission shall be final and conclusive.

Authority Policies

275

27.6

27.7

Sub-hubco shall, and shall procure that all Sub-hubco Parties shall,
comply at all times with the Authority Policies.

The Authority shall notify Sub-hubco of any proposed change to the
Authority Policies as soon as practicable {and, in any event, prior to such
change taking effect} and consult with Sub-hubco. Subject to Clause
277, such change shall take effect as a Change in accordance with
Schedule Part 16 {(Change Frotocol).

The Authority may, at its sole option, notify Sub-hubco that Sub-hubco
shall not be obliged to comply with any change to any Authority Policy
and that Sub-hubco should continue to comply with the relevant
Authority Policy prior to any change in which case such change shall not
take effect as a Change In accordance with Schedule Part 16 {Change
Frolocol).

Resources and training

278

Sub-hubco shall procure that:

27.8.1 there shall at all imes he a sufficient number of staff
(including all relevant grades of supervisory staff)
engaged in the provision of the Services with the
requisite leve! of skill and experience, To avoid doubt,
this obligation shail include ensuring that there are
sufficient staff to cover periods of holiday, sickness,
other absence, and anticipated and actual peaks in
demand for each cof the Services; and
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27.8.2 all staff receive such training and supervision as is
necessary to ensure the proper performance af this
Agreement and compliance with all health and safety
rules, procedures and requirements.

27.9 NOT USED
Convictions and disciplinary action

27.10  Sub-hubco (to the extent permitted by Law) shall procure that all
potential staff or persons performing any of the Project Cperations who
may réasonably be expected in the course of their employment or
engagement 1o have access to children, the elderly and/or vulnarable
aduits;

27.10.1 are questioned concerning their Convictlons; and

27.10.2 are required to complete a Protecting Vulnerabte Groups
Schemne form.

27.11 Sub-hubeco shall procurs that no persen who discloses any Convictions,
or who is found to have any Convictions following the completion of a
Protecting Vulnerable Groups Schema form, in eithar case of which Sub-
hubco or a Service Provider is aware or ought to be aware is employed
or engaged in the provision of the Project Operations without the
Authority’s prior written consent {such consent not to be unreascnably
withheld or delayed).

27.12  Sub-hubco shall procure that the Authority is kept advised at all times of
any person employed or engaged by Sub-hubco or any Service Provider
in the provision of any of the Project Cperations who, subseqguent to
his’her commeancement of such employment or engagement, receives a
Conviction of which Sub-hubco or a Service Provider becomes aware or
whose previous Convictions become known to Sub-hubco or a Service
Provider.

27.13  The Authority’s Representative (acting reascnably) may instruct Sub-
hubco to procure that appropriate disciplinary action is taken against any
employee of Sub-hubco or any Sub-Contractor (in accordance with the
terms and conditions of employment of the employee concerned) who
misconducts himself or is incompetent or negligent in his duties or whose
presence or conduct on the Site or at work is otherwlse considered by
the Authority's Representative (acting reasonahiy) to be undesirable.
The Authority shall co-operale with any such disciplinary proceedings
and shall be advised in writing by Sub-hubco of the outcoma.

27.14  Sub-hubco shall procure that there are set up and maintained, by it and
by all Service Providers, persannel policies and procedures covering all
relevant matters (including discipline, grievance, equal opportunities and
heaith and safety). Bub-hubco shall procure that the terms and the
implementation of such policies and procedures comply with Law and
Good Industry Practice and that they are published in written form and
that copies of them {and any revisions and amendments to them) are
forthwith issued to the Authority,

Management

2715  Sub-hubco shall consult with the Authority in relation to the selaction
procedure for Sub-hubco’s Facility Manager and such person shall not
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27.16

be appointed (or replaced) without the prior written consent of the
Authority (such consent not to be unreasonably withheld or delayed).

Sub-hubco shall provide, and shall procure that ail Service Providers
provide, to the Authority upon request details of their respective
management organisations.

Lists and Records

2717

Sub-hubco shall procure that the Authority’s Representative shall at all
reasonable times have access to all material details in respect of all
employees of Sub-hubco or any Service Provider engaged in the
provision of the Services including numbers and categories of staff
empioyed to perform the Services and including in respect of each such
employee:;

27.17.1 details of qualifications; and

27.17.2 details of training undertaken by tha employes.

Health Raguirements

27.18

2719

27.20

27.21

Sub-hubco shall procure that all potential employees or persons who
may otherwise perform any of the Services undergo pre-employment
health screening (including a medical examination if necessary) by a
qualified occupational heaith professional to establish in each case that
the relevant person is medically fit for his proposed tasks in the provision
of the Services and that he does not pose at that time any danger to the
heaith of other persons (provided that Sub-hubco is not required to
procure compliance with an obligation which contravenes the Equality
Act 2010} and Sub-hubco shall also procure {to the extent permitted by
Law) that all persons emplioyed or engaged in the provision of the
Services shall undergo such medical screening examination or treatment
and provide such information during the currency of this Agreement
when reasonably requested to do so by the Authority as required to
ensure that the Authority is able to comply with the retevant legal
obtigations in respect of the health of Authority siaff, patients or visitors
to Authority premises,

Ta the extent permitted by Law, records of all screenings, examinations
or treatments referred to in this Clause 27 (Site Securily and Fersonnel
Issues) shall be held by Sub-hubco on behaif of and as agent for the
Authority and produced (subject to requirements under the Law) for
inspection upon request by the Authority’s Representative providad that
no such inspection shall take place unless each staft member has given
his or her written consent to such inspection.

Sub-hubeco shall (to the exitent permitted by Law) procure that the
Authority shall be informed upon reasonabie request by the Authority of
the outcome of each and every medical screening examination or
treatment referred to in Clause 27.18 with reference to the purpose of
the screening, examination or treatment concerned and shall receive all
such other information referred to in Clause 27.18 subject 1o
raquirements under the Law,

The Authority's Hepresentative may (acting reasonably) refuse
admittance to or order the removal from the Authority's premises of any
person employed or engaged in the provision of the Services whose
presence poses or is reasonably believed to pose a risk to the health of
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Authority staff, patients or visitors and such action which shaif forthwith
be confirmed in writing by the Authority shall not relieve Sub-hubco of
any of its obligations under this Agresmeni.

28 STOCKS CONSUMABLES, MATERIALS AND EQUIPMENT
Standards

28.1 All goods, sguipment, consumables and materials which are to be used
in the provision of the Services shall be of satisfactory quality.

282 Sub-hubco shail ensure that the goods, equipment, consumables and
materials used by it or any Sub-Contractor in connection with the
provision of any of the Services (each as a distinct and separate
obligation) are:

28.2.1 maintained in a safe, serviceable and clean condition in
accordance with Good Industry Practice;

28.2.2 of the type specified in the Service Lavel Specification
and/or the Method Statements (where approptiate); and

28.2.3 in compliance with any relevant rules, regulations, codes
of practice and/or British or European Standards,

and shall, as soon as practicable after receiving a request from the
Authority's Representative, supply to the Aulhority's Representative
evidence to demonstrate its compliance with this Clause 28.2.

283 Sub-hubce shall procure that sufficient stocks of goods, consumables,
equipment and materials are held in order to compiy with its obligations
under this Agreement.

Hazardous substances and materials

28.4 Sub-hubco shall not install, keep or use in or on the Facilities any
materials, equipment or apparatus the installation, keeping or use of
which is likely to cause {or in fact causes);

28.4.1 material damage to the Facilities;

28.4.2 dust, noise or vibration constituting a nuisance to the
ownars and/or occupiers of any property adjoining or
near to thae Facilities; or

28.4.3 the generation, accumulation or migration of any
hazardous substance in an unlawful manner whather
within or outside the Faciiities,

and shaft use all reasonable endeavours to ensure (by directions to staff
and otherwise} that all materials, equipment or apparatus in or on the
Facilities is operated so as to minimise noise and vibration fikely to cause
annoyance or disturbance and the unlawful generation or migration of any
hazardous suhstance.

28.5 Sub-hubce shall net bring in or on to {or keep or maintain in or on) tha
Facilities any hazardous materials or equipmant without the prior writien
consent of the Authority and unless Sub-hubco has complied with all
relevant Law.

46
Liva; 30113258 v 1



28.6

28.7

Without prejudice to the generality ¢f its obligations, Sub-hubco shall;

28.6.1 procure that all hazardous materials and equipment

used, by it or by a Sub-Contractor or used on behalf of
any of them, or stared, by it or by a Sub-Contractor or
stored on behalf of any of them, on the Sile are kept in
accotdance with all relevant Law and Good Industry
Practice, properly and securely labelled and siored,
under appropriaie supervision and used only by
eppropriately rained and compstent siaff; and

28.6.2 use aj practicable and reasonable means to:

(a) prevent or counteract, to the satisfaction of
the Authority's Representative, the unfawiul
emission of any such hazardous substiance;

(b) avold the unlawful discharge into any
conducting media serving the Facilities of any
hazardous substance;

(¢ prevent the unlawful generation,
accumulation or migration of any hazardous
substance at or from the Facilities; and

(d) prevent any environmental claims arising or
any circumstances arising likely to result In
any environmental claims,

in so0 far as any such hazardous subsiance is, or should be,
under the contrai of Sub-hubco pursuant o this Agreement,

The Authority shall:

28.7.1 procure that all hazardous materials and equipment

used, by i or by any Authority Party or used on behalf of
any of them, or stored, by it or by any Authority Party or
slared on behalf of any of them, on the Site are kept in
accordence with all relevant Law and Good industry
Practice, properly and securely labelled and stored,
under appropriate supervision and used only by
appropriately trained and competent siaff; and

28.7.2 use all practicable and reasonable means to:

{a) prevent or counteract the unlawful emission
of any such hazardous substance;

(b} avoid the unlawful discharge into any
condugting media serving the Facilities of any
hazardous substancs;

{c) prevent the unlawful generation,
accumulation or migration of any hazardous
substance at or from the Facilities; and

(d grevent any environmental claims arising or
any circumsiances arising likely to result in
any environmental claims,
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in so far as any such hazardous substance is, or should be,
under the control of the Authority.

28.8 The Authority shall:

28.8.1 malntain a COSHH register for the Facilities, which shall
be up-to-date at ail times;

28.8.2 ensure that a copy of the COSHH register is kept at the
Facilities; and

28,8.3 ensure that a further copy of the COSHH reqister is
given to Sub-hubco as often as it is changed.

28.9 Sub-hubco shall notify the Authority of all relevant substances thal will be
stored or used at the relevant Facilities by Sub-hubco or any Sub-hubco
Party that would normally be included on a COSHH reqgister prior to them
being brought to the relevant Fagciiities.
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PART 7: DELAY EVENTS, RELIEF EVENTS AND FORCE MAJEURE

29

DELAY EVENTS

281

29.2

29.3

if, at any time, Sub-hubco becomes aware that there will be {(or is likely
to be) a delay in completion of the Works , Sub-hubco shall forthwith give
notice to the Authority's Representative to that effect specifying the
relevant delay or impediment. In relation to any such delay or
impediment if the Awthority's Representalive is satisfled, or it is
determined in accordance with Schedule Par 20 {Dispute Hesolution
Procedure), that such delay or impediment has arisen as a result of the
occurrence of 2 Delay Event, then, subject to Clausa 29.2, the
Authority's Representative shall allow Sub-hubco an extension of time
equal to the delay or impediment cau